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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
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Hon. CLARENCE HALB, District Judge, Maine Portland, Me. 
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Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADB ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. EDWIN S, THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEEDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. 7. 

Hon. MARTIN T. MANTON, District Judge, S. D. New York New York, N. T. 
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Hon. JOHN B. McPHBRSON, Circuit Judge Phlladelphla, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge WUmington, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Dolaware WUmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Treaton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 
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Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsylvanla Sunbury, Pa! 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Pittsburg, Pa! 

Hon. W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvanla Pittsburg, Pa. 
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Hon. ROBERT T, ERVIN, District Judge, S. D. Alabama Mobile, Ala. 
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Hon. RHYDON M. CALL, District Judge, S. D. Florida Jacksonviile, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Qeorgla Atlanta, Ga. 

Hon. EMORY SPEBR, District Judge, S. D. Georgia Maçon, Ga. 

Hon. RUPUS E. POSTER, District Judge, B. D. Louisiana New Orléans, La. 
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Hon. HENRY C. NILES, District Judge, N. and S. D. Missis.=ippl Koscluako, Miss. 

Hon. GORDON RUSSELL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MBEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLBR T. BURNS, District Judge, S. D. Texas Houston, Tex. 
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Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Mlnneapolis, Minn. 

Hon. DAVID P. DYER, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri.. .Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODRDUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NEBLBTT, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, E. D. Oklahoma Muskogee, 0kl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrie, Okt. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sloux Palis, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Ogden, Utah. 

Hon. JOHN A. RINBR, District Judge, Wyoming Cheyenne, Wyo. 
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Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 
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Hon. WM. W. MORROW, Circuit Judge San Franéisco, Cal. 
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Hon. OSCAR A. TRIPPET, District Judge, S. D. Callfornla Los Angeles, Cal. 

Hon. WM. C. VAN PLEET, District Judge, N. D. Callfornla San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Callfornla San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idahd. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 
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CASES 



ARGUED AND DETERMINED 

m TES 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



PHILADELPHIA & R. RY. CO. v. MARLAND. 

(Circuit Court of Appeals, ïhird Circuit. January 22, 1917.) 

No. 2112. 

1. Master and Servant ®=276(7) — Injuries to Servant — Evidence — Cause 

or Injuey. 

Evidence tliat a brakeman on a train which passed under three bridges 
having Insufflcient clearance was found on the tender lylng with bis feet 
toward the engine and bis head toward tbe train, bavlng a gash on bis 
forebead and a broken neck, is sufficient to warrant the Jury in Inferring, 
not merely speculatlng, tbat tbe brakeman was klUed by one of tbose 
bridges striklng bis liead wbile be was standing on the tender as the 
train passed under it. 

[Ed. Note. — For otber cases, see Master and Servant, Cent. Dig. §§ 951, 
959; Dec. Dig. (S=j276(7).] 

2. Master and Servant <g=276(7) — Injuries to Servant — Evidence — Cause 

OF Injurt. 

Evidence tbat the brakeman was seen on one of the cars when so close 
to the flrst of tbose three bridges tbat he would not bave had time to get 
onto the tender before the train passed under it, and tbat another of the 
bridges bad sufficient clearance for one standing on the tender, tbough 
not for one standing on a box car, was sufficient to warrant the jury in 
inferring, bot speculatlng, tbat it was the thlrd of tbose bridges which 
struck him. 

[Ed. Note. — For otber cases, see Master and Servant, Cent. Dig. §§ 951, 
959; Dec. Dig. <S=>276(7).] 

8. AIaster and Servant i©=5278(20) — Injuries to Servant — Evidence — Nég- 
ligence. 

In an action for the deatb of a railroad brakeman, wbo was struck by 
a bridge wbile be was riding on the train, where plalntiff abandoned the 
charge of négligence in the construction of the bridge, and relied only on 
négligent failure to warn the brakeman from the danger arlsing In the 
construction, concerning which there was affirmative évidence introduced, 
defendant's contention that the jury were permltted to présume négli- 
gence from tbe fact of the accident cannot be sustained. 

[Ed. Note. — For otber cases, see Master and Servant, Cent. Dig. § 972; 
Dec. Dig. ®=278(20).] 

4. Mastek and Servant <S=3226(1) — Injuries to Servant — Assumption op 
RisK — Négligence of Masteb. 

A railroad employé bas a right to présume that the company will per- 
form its duty to provide a reasonably safe place and safe appliances for 

4ts9For otber cases see same topic & KEY-NUMBEK In ail Key-Numbered Digests & ladexei 
239 F.— 1 
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use of Its employés, and does not assume the rlsk of the company's négli- 
gence In performlng that duty, though he does assume the ordlnary rlsks 
Incident to hls work. 

[Ed. Note. — For other cases, see Master and Servant, Cent DIg. §§ 669, 
660 ; Dec. Dig. .©=226(1).] 

5. Masteb and Servant .©=5217(1) — Injxjbies to Seevant — Assumption oi? 

KiSK EaILROAD BrAKEMAN — HiDDEN DaNOERS. 

A brakeman assumes rlsks which are obvlous, or of which he knew 
or mlght hâve learned by the ordlnary use of hls sensés, but not the lisk 
of hidden or latent dangers, of which he was Ignorant, and conceniing 
which the railroad company owes him the duty to warn. 

[Ed. Note. — For other cases, seé Master and Servant, Cent. Dlg. § 574 ; 
Dec. Dig. ®=»217(1).] 

6. Master and Servant ®=»28S(12) — Injuries to Servant — Question roE 

Jury — Assumption or Risk. 

In an action for the death of a brakeman, who was struck by a bridge 
over the track, the outer portions of which had a sufflcient clearance, but 
the central portion did not, where It appeared that the whole structure 
was so blackened by smoke and was so shaded that It was dlflicult for one 
approachlng the îtrlUge on a train to see the lower central portion, the 
Question whether the rlsk was so obvions that the bralieman assumed it is 
one for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 1083 ; 
Dec. Dig. €=»288(12).] 

7. Master and Servant <S=>288(5) — Injuries ro Servant — Question for 

Jury — Assumption of Risk — Wabninq of Danger. 

In such an action, évidence as to the warnlng given the brakeman as 
to the partlcular danger of that bridge held. not to show as a matter of 
law that he knew of that danger and therefore assumed the risk. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 1077 ; 
Dec. Dig. ®=»2S8(5).] 

8. Death ®=»11 — Measube of Damages — Statute. 

Since there was no recovery at common law for injuries resultlng from 
death, not only the rlght to recover for such Injuries, but also the measure 
of recovery when it exlsts, must be found in some statute. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §| 10, 15 ; Dec. Dig. 
<S=11.] 

9. Death .©=84 — Damages — Employers' Liability Aot — Funebal Expenses. 

Under the fédéral Employers' LlablUty Act (Act April 22, 1908, c. 149, 35 
Stat. 65 [Comp. St. 1913, §§ 8657-8665]), which authorizes recovery only 
of the pecunlary loss resultlng from death to the beneficlaries, the widow 
and children of a deceased brakeman cannot recover the funeral ex- 
penses, slnce those are charges not agalnst the beneficlaries, but against the 
estate, which has a rlght of action to recover such loss. 

[Ed. Note. — For other cases, see Death, Cent. Dlg. § 110; Dec. Dlg. 
€=84.] 

10. Courts ®=352 — Fédéral Courts — Rules of Décision — State Statutes. 

Comp. St. Ann. 1916, § 1537, commonly called the Conformity Act, which 
provides that the practice and modes of proceeding in civil causes in the 
District Court shall conform as nearly as may be to the practice and 
modes of proceeding in like causes in courts of record In the state, any 
rule to the contra ry notwlthstandlng, does not relate to the personal con- 
duct and administration of the Judge In the discharge of hls separate 
functions, or to the rlght of the fédéral courts to détermine what matter.s 
they wlU revlew, and the mode In which such matters shall be prepared 
and submltted and therefore does not make Act Pa. May 11, 1911 (P. L. 
279) authorlzing exceptions without allowance by the trial judge to any 

€=3For otber cases see same topic & K£:y-NUMBER 1b ail Key-Numbered Dlgests & Indexes 
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part or ail of the charge applicable In fédéral courts nctwlthstandlng rule 
10, § 2 of the District Court for the Eastern District of Pennsylvanla, 
providing that no bill of exceptions will be allowed wMch contains the 
charge of the court at large, upon any gênerai exception to the whole of 
such charge, and rule 10, § 1, of the Circuit Court of Appeals, Thlrd Circuit 
(224 Fed. vii, 13T C. C. A. vil), providlng that the judges of the District 
Court shall not allow any gênerai exception to the whole of the charge 
to the jury, but requiring the party excepting to state distinctly and 
separately the several matters to which he excepts. 

[Kd. Note.— For other cases, see Courts, Cent. Dig. §§ 926-932; Dec. Dig. 
'&=5352.] 

11. COUKTS <3=336 — FEDERAL OOUKTS — TlEVIEW PlAIN ERRORS. 

Errer in an instruction in a charge in an action under the Employers' 
Llability Act, authorizing recovery by a wldow for loss of her husband's 
companionship, is a plain error which the court will notice under rule 11 
of the Circuit Court of Appeals, Thlrd Circuit (224 Fed. vii, 137 C. C. A. 
vii), authorizing the court at its option to notice plain errors not assigned, 
though such error was not speciflcally excepted to. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 937; Dec. Dig. 
<®=356.] 

12. Courts <3=>356 — Fédéral Courts — Review — Errors Not Assigned — PAn> 

URE TO EXCEPT. 

Though such error was assigned, it stands as though unassigned within 
the rvile, since it was not properly assigned because of the lack of a 
spécifie exception. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 987; Dec. Dig. 
<S=356.] 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by Catherine Marland, administratrix of the estate of Wil- 
liam Edgar Marland, deceased, against the Philadelphia & Reading 
Railvvay Company. Judgment for plaintifî, and défendant brings er- 
ror. Reversed, and nevi^ venire awarded. 

Wm. C. Mason, of Philadelphia, Pa., for plaintifî in error. 
George Demming, of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. This is an action brought under the 
Employers' Liability Act of April 23, 1908, c. 149, 35 Stat. 65, against 
the railway company for negligently causing the death of the plain- 
tilï's intestate, her husband. The averments in the statement of claim 
pertinent to the présent inquiry are, that the plaintifï's intestate was 
a freight brakeman in the employ of the défendant railway company, 
engaged at the time of his injury in Interstate commerce; that his 
death was caused by his head coming in contact with an overhead 
bridge ; and that his death was due to the négligence of the défend- 
ant company, (1) in constructing and maintaining over its tracks a 
bridge with insufficient clearance ; and (2) in operating a train under 
such bridge, without giving the intestate timely and sufficient warn- 
ing of its dangers. The first ground of négligence was abandoned, 

€=sF0T other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and the case was tried and decided upon the second ground, resulting 
in a verdict for the plaintiff. The défendant sued out this writ. 

Of the several spécifications of error, the défendant (plaintifF in 
errer) relies chiefly upon the one in which error is charged to the 
court's refusai to give binding instructions in its favor. Under this 
assignment, its complaint is, that the court permitted the jury to 
speculate, in the absence of affirmative proof, (1) as to the cause of 
the intestate's death, and (2) as to the fact and character of the de- 
fendant's négligence. A considération of this contention calls for a 
brief récital of the évidence. 

[ 1 ] At the time of his death, Marland was the front brakeman of 
a freight train on a run on the defendant's railroad from Nicetown 
to Belmont. Over the tracks of this run were seven overhead bridges 
constructed at dififerent élévations. Four of thèse bridges were so 
high that they were in no sensé dangerous, and may, therefore, be 
eliminated from the case. Three were known as the Wissahickon 
Avenue bridge, Stokely Street bridge, Fox Street bridge, and were 
approached in the order named. The Wissahickon Avenue bridge had 
a clearance of fifteen feet ten inches, that is, the distance between the 
top of the rails and the under surface of the bridge was fifteen feet 
ten inches. Stokely Street bridge had a like clearance of fifteen feet 
ten inches between the rails and the lowest part of its under surface ; 
and Fox Street bridge had a clearance of nineteen feet seven inches. 
It was testified that the clearances of thèse three bridges were such 
that a man could not stand upon a box car of ordinary height and 
escape being struck on the head by the bridges, and that the clearances 
of two of the bridges were such as not to permit a man to sit erect 
upon such a box car in passing under them without like contact. 

Marland was found, on the arrivai of the train at Belmont, after 
passing under the three bridges, lying upon the top of the tender, 
with a gash in his forehead and his neck broken, dead or dying. Therc 
was no witness to his injury, and the court permitted the jury to infer 
the cause of death from his position upon the tender of a given height, 
considered in connection with his own height, in relation to the clear- 
ances of the bridges under which he had passed, as well as from the 
nature of his injuries. The défendant says that in submitting this 
testimony to the jury and allowing them to infer from it the cause of 
tlie intestate's death, the court relieved the plaintiflf of her duty to 
affirmatively show the cause of death, and permitted the jury to 
speculate thereon, arguing that the intestate might hâve come to his 
death by other means, as by something falling or thrown from a 
bridge, and striking him. True, as to the cause of death there was 
no direct évidence. But clearly, proof of cause of death is not re- 
stricted to direct évidence. 2 Thompson on Négligence, § 2194. It" 
may be proved by legitimate inferences drawn from attendant facts, 
such as the nature of the wound, the position of the body, the clear- 
ances of the bridges, and the absence of any other suggested or 
reasonable cause. Thèse facts constitute évidence from which the 
reasonable and almost unavoidable inference is that death was caused 
by contact with an overhead bridge. From thèse facts we think the 
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jury might find the cause of death as a fact. Such findings, upon like 
inferences drawn from similar situations, hâve been sustained by the 
courts. In C. & O. Ry. Co. v. Cowley, 156 Fed. 283, 92 C. C. A. 201, 
and in Choctaw, etc., R. Co. v. McDade, 112 Fed. 888, 50 C. C. A. 
591, affirmed by the Suprême Court in 191 U. S. 64, 24 Sup. Ct. 24, 
48 ly. Ed. 96, it appears that a railroad company permitted the spout 
of a water tank to hang so low over passing trains as not to clear 
a person standing upon a car. Evidence that a brakeman, after being 
on a car passing the tank, was found lying on the track injured, was 
held sufficient (in the absence of direct testimony) to justify a finding 
that he was struck and injured by the overhanging spout. This was 
an entirely natural and reasonable inference. So a reading of the 
testimony in the case at bar makes it difficult to conceive how the jury 
could hâve arrived at any other conclusion' than that Marland was 
struck and killed by one of the bridges. 

The next contention of the défendant is that the plaintiff failed to 
show by which one of the three bridges the intestate's injuries were 
inflicted, and that the court permitted the jury (1) to speculate as to 
which one caused his death, and (2) to présume tlae defendant's nég- 
ligence from the fact of the accident. 

[2] It is manifest, that had there been but one overhead bridge so 
constructed as to cause the injury, the issue as to what caused death 
would hâve been submissible to the jury. Cases supra. The fact thaf 
there were three bridges so constructed does not alter the submissible 
character of the issue, although it may widen its range. A careful 
reading of the testim.ony discloses that the theory upon which the 
case was tried and upon which it was submitted does not leave open 
to spéculation which of the three bridges caused the injury. As 
no one saw the injury inflicted and as the jury might properly hâve 
found that it was inflicted by one of the bridges, the plaintiff en- 
deavored to prove and the jury evidently found, by process of élimi- 
nation, which bridge did the injury. 

The évidence tends to show that a man of the height of the dé- 
cèdent, five feet four inches, standing erect on the top of a box car 
of ordinary height, would be struck by any one of the three bridges. 
We think the évidence shows conclusively that at the time Marland 
was struck he was not upon a box car at ail. When found, he was 
upon the tender, lying with his feet toward the engine and his head 
toward the train, being in a place and in a position quite impossible 
(in view of the direction in which the train was moving) had he 
received the blow when upon any box car of the train. So, it is a 
fair, in fact almost an inescapable inference, for the jury to draw, 
that he was upon the tender when struck. 

The testimony shows, that standing upon the tender, which was 
about twelve feet high, his own height being five feet four inches, he 
would hâve been struck by either one of two bridges, that is, by 
Wissahickon Avenue bridge and by Stokely Street bridge, both of 
which had clearances of but fifteen feet ten inches ; and it also shows 
that if standing upon the tender when passing under Fox Street 
bridge with its clearance of nineteen feet seven inches, he would hâve 
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cleared it. Therefore, Fox Street bridge is eliminated and the ques- 
tion is reduced to 7vhich of the tzvo bridges, Wissahickon Avenue or 
Stokely Street bridge, of the same clearance, inflicted the injury. 

Wissahickon Avenue bridge was the first bridge approached, and 
in approaching it, Marland was last seen on the fourth car from the 
engine, at a point about eight car-lengths distant £rom the bridge. 
The train was moving toward the bridge, and Marland was walking 
toward the front of the train. It was testified that the space be- 
tween the first box car and the tender was too great to jump, and that 
one walking from the train to the tender had to descend the box car, 
step across to the sill of the tender, and climb up the tender to its 
top. It appears to be a very reasonable and in truth a very probable 
inference, that within the time the train moved Marland eight car- 
lengths to Wissahickon Avenue Bridge, it was impossible for him 
to make the journey of four cars, descend the last car and ascend 
the tender in time to be struck by Wissahickon Avenue bridge. The 
élimination of Fox Street bridge because of its sufficient clearance, 
and of Wissahickon Avenue bridge because of the location in which 
the testimony put Marland when the train passed under it, leaves 
Stokely Street bridge as the bridge which in ail reasonable probability 
inflicted the injury. We are therefore of opinion that the jury did 
not speculate but drew a reasonable and sustainable inference that 
Marland met his death at Stokely Street bridge, and that the plain- 
tiff did ail that was required of her in telling the défendant and prov- 
ing to the jury how and where Marland met his death. 

[3] Further complaining of spéculation by the jury, the défendant 
maintains that they were allowed to présume the négligence of the 
défendant from the fact of the accident, in violation of the well set- 
tled rule, that the fact of the accident carries with it no presuraption 
of négligence on the part of the employer, and that the employer's 
négligence is an affirmative fact to be established by the injured 
employée. Patton v. R. R. Co., 179 U. S. 663, 21 Sup. Ct. 275, 45 L. 
Ed. 361 ; Texas and Pacific R. R. Co. v. Barrett, 166 U. S. 617, 17 
Sup. Ct. 707, 41 Iv. Ed. 1136. The serions fault in this contention is 
in placing the négligence upon which the plaintifï relies at the bridge, 
and in supposing that the particular négligence charged to the de- 
fendant is at ail deducible from the fact of the accident. She relies 
upon the accident as proof of the cause of death, but for proof of the 
cause of the accident, which is the négligence charged, she goes en- 
tirely away from the accident and produces other testimony. If she 
had held to her original charge that the négligence of the défendant 
in maintaining a bridge with insufîicient clearance caused the accident, 
there might be substance in the suggestion that she relied upon the 
fact of the accident to prove that négligence, for she ofïered no other 
évidence of such négligence; but she abandoned that ground of nég- 
ligence and relied upon another, which was the defendant's failure 
to give her intestate explicit and sufficient warning of the peculiar 
dangers of the bridge before he reached it. Négligence arising from 
insufïicient warning is by no possibility deducible from the fact or 
from the character of the accident. Such négligence, if it exists, is 
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to be found before the time and away from the place o£ the accident; 
the accident is its resuit, subsequently occurring. Upon this ground 
oî négligence the plaintifF produced affirmative évidence, with which 
the défendant joined issue by vigorously controverting it. We are 
therefore of opinion that the court did not permit the jury to pré- 
sume négligence from the accident. 

As there was no issue of the defendant's liability for constructing 
or maintaining overhead bridges with their limited clearance, the next 
question is whether the risks incident to passing under such bridges 
were assumed by the intestate as risks incident to his employment. 

[4, 5] It is one of the primary duties of a railroad company to use 
due care in providing a reasonably safe place and safe appliances 
for the use of its employées. An employée has a right to assume that 
the railroad company will perform this duty, and he does not assume 
the risks arising from his employer's négligence in performing it, 
Texas & Pacific Ry. Co. v. Archibald, 170 U. S. 665, 18 Sup. Ct. 777, 
42 h. Ed. 1188; Choctaw, etc., R. R. Co. v. McDade, 191 U. S. 64. 
24 Sup. Ct. 24, 48 L,. Ed. 96; until, at least, he becomes aware of 
them, or they are so plainly observable that he must be presumed to 

hâve know^n them, Cincinnati, etc., Co. v. Thompson, 236 Fed. 1, 7, 

C. C. A. ; C. & O. Ry. Co. v. Proffit, 241 U. S. 462, 36 Sup. Ct. 

620, 60 L,. Ed. 1102. What the employée assumes upon entering the 
employ of a railroad company are the ordinary risks incident to his 
work, as distinguished from the risks incident to the failure of the 
railroad company to do its duty to him. Therefore, in this case, 
Marland did not assume the risk that the railroad company would 
not properly and sufficiently warn him, but he assumed those risks 
which were patent and obvious and incidentally occurring in the course 
of his employment as brakeman. Speaking generally with respect 
to the question of the assumption of risk, as raised by the facts of 
this case, Marland assumed those risks on his run which were ob- 
vious or of which he knew or might hâve learned by the ordinary use 
of his sensés. But with respect to hidden or latent dangers, of which 
Marland was ignorant or with knowledge of which he was not charged, 
the railroad company, in the performance of its primary duty of fur- 
nishing its servants a reasonably safe place in which to work, owed 
Marland the duty to give him warning of such hidden or latent dan- 
gers and to make the warning commensurate with their risk, and 
when the dangers were peculiar, to make the warning explicit, so that 
he might know when and how to protect himself from them. 

[6] With this elementary statement of the law we approach the 
question whether the issue of the assumption of risk slîould hâve 
been decided by the court as a matter of law or submitted to the jury 
as an issue of ifact. The détermination of this question dépends upon 
the character of the testimony upon which the court was required to 
act. If the facts were such that ail reasonable men must draw from 
them the one conclusion that the intestate assumed the risks, then un- 
questionably it was the duty of the court to withdraw the case from 
the jury and peremptorily instruct them to render a verdict for the 
défendant. Pittsburgh S. & M. R. R. Co. v. Lamphere (C. C. A. 3d) 
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137 Fed. 20, 25, 69 C. C. A. 542. But if there was a conflict in the 
testimony such as to warrant reasonable men to draw différent con- 
clusions, the question of assumption of risk, like the question of con- 
tributory négligence, was primarily one for the jury. Pittsburgh S. 
& M. R. R. Co. V. Lamphere, 137 Fed. 20, 25, 69 C. C. A. 542; Ter- 
minal Co. V. Jarvis, 227 Fed. 8, 141 C. C. A. 562 ; Choctaw, etc., Co. 
V. McDade, 112 Fed. 886, 50 C. C. A. 591, affirmed 191 U. S. 64, 66, 
68, 24 Sup. Ct. 24, 48 h. Ed. 96; Cincinnati, etc. Co. v. Thompson, 

»236 Fed. 1, C. C. A. ; Seaboard Air Line Ry. Co. v. Padgett, 

236 U. S. 668, 673, 35 Sup. Ct. ^tôl, 59 L. Ed. 777; B. & O. Ry. Co. 

V. Whitacre, 242 U. S. 169, 37 Sup. Ct. 33, 61 L,. Ed. . In deter- 

mining whether the question of assumption of risk is for the court or 
the jury, the court is controUed not by the weight of évidence to 
the effect that the risks were assumed, but by the fact that there is 
substantial évidence to the effect that they were not assumed. Cin- 
cinnati, etc., Co. V. Thompson, 236 Fed. 1, 6, C. C. A, . Our 

inquiry, therefore, is directed to the question, first, whether there is 
a conflict of testimony upon the question of the assumption of risk, 
and second, whether the testimony to the effect that the plaintiff's 
intestate did not assume the risks, is substantial. 

[7] The testimony shows that the under surface of both the Wissa- 
hickon Avenue and Fox Street bridges was smooth and regular, that 
is, there were no hidden or latent dangers under those bridges, and 
that their dangers were such as could be seen and anticipated from 
observation of the bridge élévation by one approaching them. In the 
Stokely Street bridge, however, the situation was entirely différent. 
This bridge, as it spanned the tracks, was practically in three parts, 
or, as a witness said, it "is really three bridges," linked together, hav- 
ing three clearances. The side élévation of the bridge, that is, the 
side visible to one approaching it by train, was 19 feet 10 inches, a 
clearance carrying dangers, inconsiderable, if any. Toward the cen- 
ter of the bridge, at a distance of about 12 feet from its side and run- 
ning its entire length, the under part abruptly dipped down two 
feet or more, reducing the clearance to 15 feet 10 inches. This cen- 
tral hanging structure extended to within 12 feet of the other side, 
where it as abruptly ascended an equal distance and made the clear- 
ance for the third part of the bridge the same as that of the first. 
The entire under part of the bridge was blackened by smoke and gases 
from engines. In approaching the structure from a distance, the 
under portion of the bridge appeared to be one dark plane, as the 
central hanging part was in shadow. When within "about 30 feet or 
perhaps two car-lengths of the structure," by careful looking, this 
part was discernible. As this central depending structure, dark in 
itself, was in the shadow of its latéral élévations, there was a ques- 
tion, vigorously controverted, whether its dangers, manifestly con- 
sidérable, were obvions, and therefore whether they were risks as- 
sumed by the intestate as incidents to bis employment. We think 
this was a submissible issue, as evidently, did the parties, for the plain- 
tiff, considering it to be a risk not assumed, based her case of négli- 
gence upon proof s of an insufficient warning of its dangers ; and 
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the défendant based its case upon proofs that the warning was suffi- 
cient, and even if it were not, then the dangers were known to the 
décèdent, and for that reason their risks were assumed by him. Hère 
was a complète conflict of testimony. The plaintiff's case as to the 
intestate's lack of knowledge and the defendant's lack of warning was 
to the effect that the run was new to him and that he told the con- 
ductor that "he had been as far as Nicetown before, but he had not 
been beyond Nicetown on this job," and "that he had never worked 
on this job before," and that the conductor "gave him instructions in 
regard to bridges beyond Nicetown," and "told him to be careful to 
look out for the overhead bridges * * * because some of them 
would not clear him, they would not clear a man standing up on the 
cars * * * (and further the conductor) mentioned the Stokely 
Street bridge in particular to him." The jury may hâve found noth- 
ing in this warning that informed Marland that the Stokely Street 
bridge would not clear him sitting on a car or standing on a tender or 
acquainted him with the peculiar danger of the abrupt drop in the 
center and within the shadow of that bridge. The defendant's posi- 
tion upon the subject of intestate's knowledge and of its own warning 
is that the warning given was ample, but that it Vvas not bound to 
warn the intestate at ail because he already knew the dangers, having 
previously and repeatedly made the run. This is a perfectly legiti- 
mate défense, raising the question of assumption of risk in another 
aspect, but leaving it, nevertheless, still a question for the jury. The 
défendant produced testimony to the efïect that Marland had made 
this run four times during the two previous days and had made a part 
of the run going under some of the same bridges a number of times 
during previous years. Thus upon the questions of sufficiency of 
warning and the decedent's knowledge of the dangers acquired before 
and after warning, there was a conflict of testimony out of which 
the jury could render a verdict either for the plaintifif or défendant. 

The défendant also relied upon the warning given by tell-tales, 
which, as shown by the testimony, were in good working condition, 
and the court permitted the jury to décide whether the tell-tale in 
front of the Stokely Street bridge alone constituted a warning suffi- 
cient to apprise the décèdent of the peculiar dangers of that bridge 
lurking in its shadow. 

Thus the case went to the jury, and error is charged to the court 
for not deciding as a matter of law "that the warnings were sufflcient 
and adéquate, and therefore, he (Marland) must be presumed to hâve 
assumed the risk incident to his employment," and that the plaintiff 
was without right to recover. 

The matters which control a trial court in determining when the 
question of assumption of risk is to be submitted to or withdrawn 
from a jury were tersely stated (in principle) by the Circuit Court of 
Appeals for the Second Circuit in New York, N. H. & H. R. Co. v 
Vizvari, 210 Fed. 118, 127, 126 C. C. A. 632, and elaborately dis- 
cussed by the Circuit Court of Appeals for the Sixth Circuit in Cin- 
cinnati, N. O. & T. P. Ry. Co. V. Thompson, 236 Fed. 1, C. C. 

A. , and foUowed by the Circuit Court of Appeals for the First 
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Circuit in Terminal Co. v. Jarvis, 227 Fed. 8, 141 C. C. A. 562, a case 
of singular resemblance in issue and fact to the case at bar. In ap- 
plying thèse well settled principles to this case, it is sufficient to say, 
without further citing the law or reviewing the testimony, that we 
find a conflict of évidence upon the question of assumption of risk in 
any aspect in which that question is raised, and while we do not as- 
sume to weigh the évidence and détermine for which party it pre- 
ponderates, we nevertheless find substantial évidence upon which, if 
believed, the jury might détermine that the risks were not assumed, and 
that, therefore, the court committed no error in refusing to withdraw 
the case from the jury. 

The remaining assignments of error relate to the measure of dam- 
ages. They may be divided into two classes, one charging error to 
the court in admitting testimony of funeral expenses and instruct- 
ing the jury to award damages therefor; and the other assigning er- 
ror in that part of the charge in which the jury were directed to in- 
clude in the damages the loss to the plaintiff of her husband's com- 
panionship. To the first point, exception was properly taken when 
the testimony was offered. With respect to the second, an exception 
was noted generally to tiie measure of damages, without pointing 
eut to which of several éléments of damage embraced in the charge 
tlie exception related. 

[8] The défendant urges that there is nothing in the Fédéral Em- 
ployers' Liability Act that authorizes an award of damages for funeral 
expenses. The plaintiff concèdes that the act is silent upon the sub- 
ject, but maintains that under rulings of the Suprême Court inter- 
preting the statute as contemplating such pecuniary loss and damages 
resulting from death as are sustained 1^ the beneficiaries, funeral 
expenses are included, and for authority cites a number of cases under 
a State statute, of which thèse are the leading ones: Burns v. P. 
R. R. Co., 219 Pa. 225, 68 Atl. 704 ; Irwin v. P. R. R. Co., 226 Pa. 
157, 75 Atl. 19, P. R. R. Co. v. Zebe, 33 Pa. 318; Bradford v. Downs, 
126 Pa. 622, 17 Atl. 884. The first two cases do not touch the sub- 
ject; the last two décide that a father is entitled to damages for 
pecuniary loss sustained by injury to his child, which includes ex- 
penses for médical care and burial, for the reason that as the father 
is liable for thèse expenses, he sustains a pecuniary loss when com- 
pelled to meet them, and may recover them from the one by whose 
négligence they are occasioned. Thèse authorities are manifestly not 
in point. Though cited for another purpose, they are nevertheless 
helpful, as they show, upon principle, that the pecuniary loss or dam- 
age contemplated by the act is at most only such as the beneficiaries 
can sustain. At the common law, the death of a human being, though 
wrongfully caused, afforded no basis for a recovery of damages, as 
the right of action for personal injuries died with the person injured ; 
the right to recover, as well as the measure of recovery when it ex- 
ists, must be found in a statute. Such a right of action is given by 
statute in néarly ail the states. We are concerned in this case only 
with the right of action afforded by the Fédéral Employers' Liabllity 
Act, and then only with respect to the right of action afforded by 
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that act to the surviving widow and children of the deceased employée, 
such being the persons for whose benefit the présent action was in- 
stituted. 

[9] In cases brought under the Employers' Liability Act, the only 
right of recovery is that conferred by the statute, and the damages 
recoverable are only such as are named by its terms. The Suprême 
Court has repeatedly held that in actions under this act the measure of 
damages is the pecuniary loss resulting from death and sustained by 
the designated beneficiaries. This is usually limited to loss of sup- 
port, though extended by the amendment of 1910 to conscious pain 
and suffering endured by the décèdent. Garrett v. L,. & N. R. Co., 
235 U. S. 308, 35 Sup. Ct. 32, 59 L. Ed. 242 ; St. Louis etc., Co. v. 
Craft, 237 U. S. 648, 35 Sup. Ct. 704, 59 L. Ed. 1160; Kansas City 
S. R. Co. V. Leslie, 238 U. S. 599, 35 Sup.Ct. 844, 59 L. Ed. 1478. 
Excepting as enlarged by statute, the pecuniary loss of a widow and 
children resulting from death can be no more than from the nature 
of their relation to the deceased they can sustain. 

The widow and children cannot sustain loss for funeral expenses 
of the husband and father because they are in no sensé liable for them. 
Liability for funeral expenses rcsts upon his estate, for loss to which 
a right of action is otherwise afforded. As the widow and children 
cannot sustain such a loss, damages for such a loss cannot be in- 
cluded in damages awarded exclusively for their benefit. Damages 
recovered in an action under the act are "in trust for the designated 
individuals." Kansas City S. R. Co. v. Leslie, 238 U. S. 599, 604, 35 
Sup. Ct. 844, 59 L. Ed. 1478. Therefore, in a suit brought for their 
benefit, damages may not be recovered for the benefit of the decedent's 
estate. 

We are of opinion, that in the rulings and charge of the court in- 
cluding funeral expenses as an élément of damage, there was error. 

The remaining assignments of error as classified also relate to the 
measure of damages. The judge said in his charge to the jury: 

"In awardlng damages In cases of this sort, you are to award damages as 
(■ompensation merely, that Is to say, pecuniary compensation for the los.s 
which Mrs. Marland has sustained by reason of the death of lier husband. 
* * * That includes loss of his companionship for one thing and also thfl 
pecuniary loss from being deprlA'ed of the support of her husband." 

In a later instruction, as to the niethod by which the jury were to 
arrive at the pecuniary loss, the judge said : i 

"You are to take into considération In determlning that, also the probabili- 
ties of her continuing to llve, anA award her such an amount as, in your judg- 
ment as men of affairs and expérience, you thinli would compenaate her for the 
loss of the support and for the loss of companionship of her husband." 

At the conclusion of the charge, counsel for the défendant asked 
and was allowed a number of exceptions, among them an exception 
"on the question of damages." Evidently thinking that this excep- 
tion was directed to a matter of déduction of benefits paid to the 
widow by a railway bénéficiai association, of which the deceased had 
been a member, the judge turned to the jury and gave additional in- 
structions upon that phase of damages. 
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The record thus discloses a gênerai exception to one branch of the 
charge, namely, the measure of damages, a branch comprising several 
éléments, with respect to any one of which the court might hâve err- 
ed. The défendant now assigns as error, under this gênerai excep- 
tion, the quoted parts of the charge in which the jury were directed 
to award compensation for the plaintiff's loss of the companionship 
of her husband. 

It is generally recognized that in actions brought under state 
statutes for loss sustained by death, pecuniary loss only is contem- 
plated (cases cited in Tifïany, Death by Wrongful Act, § 154; Haie 
on Damages, 301 ; Joyce on Damages, § 871 ; A. & E. Enc. of Law, 
926-928), and it has been held, that the pecuniary loss recoverable 
under the Fédéral Employers' lyiability Act by one dépendent upon 
the employée wrongf ully killed, must be a loss which can be measured 
by some standard, and does not include an inestimable loss such as 
that of Society and companionship of the deceased. Michigan Cen- 
tral R. R. Co. V. Vreeland, 227 U. S. 59, 33 Sup. Ct. 192, 57 h. Ed. 
417, Ann. Cas. 1914C, 176; New York, etc., R. R. Co. v. Niebel, 214 
Fed. 952, 131 C. C. A. 248. The learned trial judge recognized this 
to be the law, for in his opinion on the defendant's motion for a new 
trial, he frankly conceded, that if what he had said to the jury con- 
cerning the plaintiff's right to damages for loss of companionship 
was not cured by his subséquent instructions, then he had committed 
an error, which he would hâve at once corrected, had it been called 
to his attention. If the exception to the instruction had not been 
gênerai but had been spécifie, as required by the rule of the court in 
which the case was being tried, an error, inadvertently made, would 
thus hâve been saved. 

But the record as made présents the question whether, under the 
rules and practice binding on fédéral courts, the défendant, on a gên- 
erai exception to what may be termed the whole charge, is entitled 
to a review by an appellate court of an error not specified at the time. 
This question is raised under the Act of June 1, 1872, commonly 
known as the Conformity Act, U. S. Comp. Stat. Ann. 1916, § 1537 
(R. S. 914), which provides that: 

"The praCtlce, pleadings, and forms and modes of proceeAing In civil causes, 
other than equlty and admiralty causes, In the district courts, shall conform. 
as near as may 6e, to the practice, pleadings, » * * forms and modes of 
proceeding exlstlng at the tlme In like causes In the courts of record of the 
State within which such district courts are held, any rule • • • to the 
eontrary notwithstandinff." 

For the governance of its own proceedings, the District Court of 
the United States for the Eastern District of Pennsylvania promul- 
gated a rule, being rule 10, § 2, as f ollows : 

"No bills of exception wUl be allowed which contain the charge of the court 
at latge, upon any gênerai exception to the whole of such charge. ïhe party 
excepting must state distinctly and speciflcally the several matters of law In 
the charge t<y which he excepta." 

To the same effect is a rule of this court (C. C. A. Third, Rule 10, 
§ 1 [224 Fed. vii, 137 C. C. A. vii]) prescribing with greater particu- 
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larity what shall be done to make a reviewable record and of what 
a bill of exceptions shall consist. It is as f ollovvs : 

"The judges of the District Courts shall not allow any gênerai exception to 
the whole of the charge to the jury in a civil or a criminal trial at common 
law, nor shall a séries of exceptions be allowed which produces the same 
resuit. But the party excepting shall state distinctly and separately the 
Keveral matters in such charge to which he excepts, and only such matters 
shall be Included in the bill of exceptions and allowed by the court. Excep- 
tions to the charge or to the judge's action upon the requests for instruction 
shall be talcen Immediately on the conclusion of the charge before the jury 
retire, shall be specified in writing or dictated to the stenographer, and shall 
be spécifie and not gênerai." 

In harmony with thèse rules apparently was the practice or modes 
of proceeding in the state courts of Pennsylvania, until by the Act 
of the Commonwealth of May 11, 1911, P. L,. 279, it was provided 

that: 

"Exceptions may be taken, wlthout allowance by the trial judge, to any 
part or ail of the charge, or to the answers to points, for any reason that may 
be alleged regarding the same in the hearing of the court, before the jury 
retires to consider its verdict, or, thereafter, by leave of the court. • * * " 

In interpreting this statiite, the Suprême Court of Pennsylvania 
has said, in eflfect, that a litigant is entitled, of right, to except gen- 
erally to a charge, without specifying the error at the time, Foley v. 
P. R. T. Co., 240 Pa. 169, 87 Atl. 289, if the matter excepted to is an 
error committed in something said or done, as distinguished from 
an error of omission, which the party complaining is held to hâve 
waived, Burns v. P. R. R. Co., 239 Pa. 207, 86 Atl. 786; Merritt v. 
Poli, 236 Pa. 170, 174, 84 Atl. 683; Reznor Mfg. Co. v. B. & L. Ei 
R. R. Co., 233 Pa. 369, 372, 82 Atl. 473 ; Fortney v. Breon, 245 Pa. 
47, 91 Atl. 525; Mastel v. Walker, 246 Pa. 65, 92 Atl. 63. 

The défendant urges that the act of Pennsylvania is binding on 
the fédéral courts within that State in their procédure, and, as in 
this instance, the rules of the District Court and of this court are 
"contrary" to the state statute, they must give way to the statute. 

[10] We hère enter a realm of légal disputes, in which fédéral 
courts hâve made many distinctions, not always easy to follow, be- 
tween instances in which they are bound by state statutes under the 
Conformity Act, and instances in which they are bound only by their 
own rules of procédure and the laws of Congress. From the large 
amount of decisional law upon this statute, we readily discern two 
principles, which, in our opinion, are controUing upon the question 
before us. Thèse principles relate to the personal conduct and ad- 
ministration of a judge in the discharge of his separate functions, 
which are uniformly held not to be "practice, pleadings and forms 
and modes of proceeding" within the meaning of the act, Nudd v. 
Burrows, 91 U. S. 426, 442, 23 L. Ed. 286; Grimes Dry Goods Co. 
v. Malcolm, 164 U. S. 483, 17 Sup. Ct. 158, 41 L. Ed. 524; and the 
right of fédéral courts, both trial and appellate, to détermine, with- 
out regard to state statutes or practice, what matters they will review 
and the ûiode in which such matters shall be prçpared, submitted and 
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l'eceived for review. Duncan v, Atchison, T. & S. F. R. Co., 72 Fed. 
808, 19 C. C. A. 202. 

Upon thèse phases of the fédéral administration of justice, speaking 
generally, fédéral courts are not inclined to be bound by state stat- 
utes. The personal conduct of the trial judge and the performance 
of his judicial functions are matters considered beyond the influence 
of state législation and not within the purview of the Conforraity 
Act. In this connection, it has been ruled that the Act does not re- 
quire fédéral judges to conform to state régulations in the submis- 
sion of cases and the control of the délibérations of juries, such pro- 
ceedings being governed by the common law and fédéral statutes. 
Nudd V. Burrows, 91 U. S. 426, 441, 442, 23 I,. Ed. 2S6; U. S. Comp. 
Stat. 1916, Ann. p. 2966, cases cited. Judges of fédéral courts are 
not controlled in charging juries by state statutes prescribing the 
manner of giving instructions, U. S. v. Oppenheim (D. C.) 228 Fed. 
220, 228, as for instance, requiring that ail instructions shall be in 
writing. Lincoln v. Power, 151 U. S. 436, 14 Sup. Ct. 387, 38 L. 
Ed. 224. State statutes and state constitutions forbidding judges, 
in instructing juries, to charge upon the facts, or to express opinions 
upon the facts, are not binding on fédéral courts, R. R. Co. v. Put- 
nam, 118 U. S. 545, 553, 7 Sup. Ct. 1, 30 L. Ed. 257; Railway Co. 
V. Vickers, 122 U. S. 360, 7 Sup. Ct. 1216, 30 L. Ed. 1161; Mead 
V. Darling, 159 Fed. 684, 86 C. C. A. 552; nor is a state statute re- 
quiring written instructions to be taken by the jury on retiring, or 
permitting papers read in évidence to be taken by them, Nudd v. Bur- 
rows, 91 U. S. 426, 23 L. Ed. 286, or forbidding séparation of a 
jury, or dispensing with the requirement that exceptions to the charge 
be made while the jury is at thè bar. Consumers' Cotton Oil Co. v. 
Ashburn, 81 Fed. 331, 26 C. C. A. 436; Knight v. Illinois Central 
R. R. Co., 180 Fed. 366, 103 C. C. A. 514; Liverpool Ins. Co. v. 
Friedman, 133 Fed. 713, 66 C. C. A. 543; Mead v. Darling, 159 
Fed. 684, 86 C. C. A. 552; Young v. Corrigan (D. C.) 208 Fed. 431. 
A state statute prescribing that the judge require the jury to find 
specially upon particular questions of fact, R. R. Co. v. Horst, 93 
U. S. 291, 299, 23 h. Ed. 898; McElwee v. Metropolitan Lumber Co., 
69 Fed. 302, 319, 16 C. C. A. 232, or a statute requiring a judge to 
give his décision in writing upon every issue made by the pïeadings, 
Martindale v. Waas (C. C.) 11 Fed. 551, is not binding on fédéral 
courts. As to motions for new trials, bills of exception and pro- 
ceedings on review, it has been generally held that the courts of the 
United States are indepe"ndent of state statutes and practice. Mis- 
souri Paciâc Ry. Co. v. C. & A. R. R. Co., 132 U. S. 191, 10 Sup. 
Ct. 65, 33 E. Ed. 309; Francisco v. C. & A. R. R. Co., 149 Fed. 354, 
79 C. C. A. 292, 9 Ann. Cas. 628; Chateaugay Ore and Iron Co.. 
128 U. S. 544, 9 Sup. Ct. 150, 32 L. Ed. 508; Knight v. Illinois Cen- 
tral R. R. Co., 180 Fed. 368, 372, 103 C. C. A. 514; U. S. Comp. 
Stat. 1916, Ann. pp. 2969, 2976, 2978, 2979, cases cited. 

It would seem from the trend of thèse décisions, that while féd- 
éral courts are required by the act to conform their modes of pro- 
ceeding in civil causes, as near as may be, to modes of proceeding ex- 
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isting by force of statute in the state courts, they nevertheless are free 
f rom State practice and statutes in determining wliat matters in a trial 
shall be subjected to review and the manner in vvhich such a review 
shall be prepared. Certainly as early as Graham v. Bayne, 18 How. 
60, 15 L,. Ed. 265, the Suprême Court decided that state practice does 
not govern the mode of bringing cases to that court for review, Mr. 
Justice Grier saying: 

"The Circuit Courts may adopt tiie forms of pleading and practice of the 
State courts, but no state législation can be applied to * * * the mode in 
which causes shall be brought into it (Suprême Court) for review." 

It has been held, upon abundant authority, that the Conformity Act 
is not applicable to the appellate courts of the United States, the 
practice in which is governed by the constitutional, statutory and 
common law provisions applicable to writs o£ error in actions at law 
in such courts, and the rules thereof. U. S. Comp. Stat. Ann. 1916, p. 
2976, cases cited. Thus in ruling on the Conformity Act, the Su- 
prême Court, in St. Claire v. United States, 154 U. S. 134, 153, 14 
S. Ct. 1002, 1010, 38 L. Ed. 936, declined to entertain a review be- 
cause of the absence of an exception in a case arising in a state, 
where, by statute, no exception vvas required, saying: 

"Thèse provisions of the Pénal Code of California do not control the pro- 
eeedings in the Circuit Court of the United States sitting in that state. What 
is necessary to be done in a Circuit Court, even In civil cases, in order that 
its action upon any particular question or matter may be reviewed or re- 
vised in this court, dépends upon the acts of Congress and the niles of prac- 
tice which this court recognizes as essential in the administration of justice. 
Such is the resuit of our décisions. Kev. Stat., sec. 914 [Comp. St. Ann. 1916, 
§ 1537] ; Nudd v. Burrow.s, 91 U. S. 426 [23 L. Ed. 280] ; Indianapolis & St. 
Louis R. Co. V. Horst, 93 U. S. 291 [23 L. Ed. 898] ; Chateaugay Iron Co., 128 
U. S. 544, 553 [9 Sup. Ct. 150, 32 L. Ed. 508] ; Southern Paciûc Co. v. Denton, 
146 U. S. 202, 208 [13 Sup. Ct. 44, 36 L. Ed. 942] ; Ltixton v. Northern River 
Bridge Ce, 147 U. S. 337, 338 [13 Sup. Ct. 356, 37 L. Kd. 194] ; Lincoln v. 
Power, 151 U. S. 436, 442 [14 Sup. Ct. 387, 38 L. Ed. 224] ; Logan v. United 
States, 144 U. S. 263, 302 [12 Sup. Ct. 617, 36 L. Ed. 429J." 

From thèse décisions it clearly appears that a state statute, pre- 
scribing the matter of appeal and the mode by which an appeal may be 
taken to a State appellate court, cannot be binding on a fédéral 
trial court as to how it shall prépare its record for review, or on 
a fédéral appellate court as to when and with respect to what mat- 
ters it shall direct or entertain a review. If this were not so, then 
the appellate jurisdiction, not only of the Circuit Courts of Appeals, 
but of the Suprême Court, wouid be defined and limited by the vary- 
ing provisions of state statutes. 

We are of opinion that the act of Pennsylvania, May 11, 1911, per- 
mitting an exception to the whole of the charge wlthout specifying 
the offending portion, is not binding on the District Court or on 
this court and does not supersede the rules of the two courts declaring 
against a gênerai exception and requiring a distinct and spécifie state- 
ment of the matter excepted to. As the défendant did not comply 
with the rules in this regard, it is without right to a review of the 
instruction upon the measure of damages assigned as error. 
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[11, 12] Although the défendant cannot ask of rîght for a revIew 
of a matter to which it has not made valid exception, we hâve before 
us a record in which positive errer appears. Though inadvertently 
made, there is error nevertheless, and harmful error too, for there is 
no possible way of knowing how much of the verdict is for the loss 
of the husband's companionship, erroneously charged as an ingrédient 
of damage. Are we to ignore this error and disregard the manifest 
préjudice flowing from it, in order to compel hereafter the observ- 
ance of rules of procédure? Or are we required in the proper ad- 
ministration of justice, to so frame our decree that justice in this 
particular case may not miscarry? To meet such a situation and to 
reserve to itself full power to do justice without hindrance and in 
any event, this court has announced by rule that, at îts option, it may 
notice a plain error not assigned (rule 11, 224 Fed. vii, 137 C. C. A. 
vii). While the error in this case is assigned, it stands as though 
not assigned, because of the lack of a valid exception, and, whether 
properly or improperly assigned, it is nevertheless "plain error," which, 
to do justice within the spirit of the rule, we feel constrained to 
notice. Therefore, upon the court's errors in admitting évidence of 
funeral expenses and in charging funeral expenses and the loss o£ 
the husband's companionship as éléments of damage, 

The judgment below is reversed, and a new venire awarded. 



KNOELL et al. v. UNITED STATES. 

(Circuit Court of Appeals, Thlrd Circuit. February 2, 1917. Rehearlng 
Denied March 14, 1917.) 

No. 2121, 

1. CONSPIEACT ®=>43(6) — INDICTMENT — BECEIVING PBOPEETT FBOM BANEEUPT. 

An Indlctment, charging that défendants, on the day after a pétition in 
bankruptcy was flled, conspired together and wlth others to recelre a 
material amount of the property of the bankrupt wlth intent to defeat 
the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544), and that on 
the foUowing day they agreed to recelve that property from the bankrupt 
and conceal it wlth Intent to convert it to thelr own use, and charging 
as the overt acts that on the second day after the bankruptcy they placed 
the property on the premises of one of the alleged conspirators and per- 
suaded hlm to allow it to be concealed temporarlly, and later indueed him 
to swear to a pétition clalmlng It as hls own, which he did, Is sufflcient to 
charge a conspiracy to recelve the property of the bankrupt after the 
bankruptcy, contrary to section 29b, cl. 4 (Comp. St. 1913, § 9613) ; it not 
being necessary that the property was in the possession of the bankrupt 
when the conspiracy was formed if It was in fact the property of the 
bankrupt. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 91 ; Dec. Dig. 
<S=43(6).] 

2. IHDICTMENT AND INFORMATION (g=>146 — DeMUBREB — EFFECT AS ADMISSION. 

On demurrer to the indlctment, the avennents contalned thereln are 
to be taken as true. 

[Ed. Note. — For other cases, see Indlctment and Information, Cent. Dig. 
§ 489 ; Dec. Dig. (S=146.] 

^=9Far other cases see same topic & KEiY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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8. CoNSPiEACT <&=328 — Evidence — Receiving Propertt from Bankettpt. 

Défendants may be convicted of conspiracy to receive the property from 
a bankrupt after bankruptcy, wlth intent to defeat tbe Bankruptcy Act, 
though tbe évidence sbows that the property was taken eut of the bank- 
rupt's possession two days before the pétition In bankruptcy was flled, 
slnce tbe final agreement may not hâve been made until thereafter, and 
the property continued to be the property of the bankrupt. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dlg. §§ 40, 41; Dec. 
Dig. <S=28.] 
4. CoNSPiBACT tS=528 — Time or Commission — Continuing Conspieacy. 

Those consplrlng before a pétition In bankruptcy was flled to receive 
the property of the bankrupt with intent to defeat the Bankruptcy Act, 
under an agreement whlch contemplated further action after the pétition 
was flled, may be convicted of a conspiracy to receive the property after 
bankruptcy. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §| 40, 41 ; Dec. 
Dlg. <g=528.] 

B. Indictment and Information <©=9l25(5i^) — Duplicitt — Several Offenses 
— Conspiracy. 

An Indictment, charging a conspiracy to commit four separate offenses 
of concealing property by a bankrupt, making false oath, presenting a 
false clalm, and fraudulently receiving property, Is not bad for dupliclty, 
since the conspiracy is but a single offense, though It contemplated the 
commission of several offenses. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dlg. § 237 ; Dec. Dlg. (S=>125(5i^).] 

6. Ceiminal Law <@=3510 — Evidence — ^Testimont of Accomplice — Necessitt 

of corboboeation. 

Though the Jury should use the utmost caution in scrutinizlng the un- 
corroborated testlmony of an accomplice, they may, if they belleve that 
testimony after such scrutiny, convict accused on it alone. 

[Ed. Note.— For other cases, see Criminal h&w, Cent. Dig. §| 1124-1126 ; 
Dea Dlg. ®=510.] 

7. Ceiminal Law <S=5393(1) — Evidence — Déclarations of Accused — Peevi- 

otis Testimony — Subpœna. 

Testimony given before the référée In bankruptcy by those subsequent- 
ly accused of consplrlng to receive property of the bankrupt is voluntary 
and admissible In the subséquent prosecution, though they were subpœnaed 
to testify before the référée, if when called to testify they made no claim 
of privilège to avoid incrimination. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. S 871; Dec. 
Dig. i®=393(l).] 

8. Criminal Law <S=3393(1) — Testimony in Bankruptcy Pboceedings — Im- 

MUNITY PeRSONS ENTITLED. 

Bankruptcy Act, § 7a, cl. 9 (Comp. St. 1913, § 9591), provlding that no 
testimony given by the bankrupt shall be offered in évidence against him 
in any criminal proceedings, applies to the bankrupt only, and affords no 
protection to other witnesses, testifying in the bankruptcy proceedings, 
who are subsequently charged wlth consplrlng to receive property of the 
bankrupt. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 871; Dec. 
Dlg. «=>393(1).] 

9. Obiminal Law <g=918(10. 11) — Incompétent Evidence — Objections — Ne- 

obssity. 

Where the husband of the bankrupt testifled, in a prosecution for con- 
splrlng to receive property from the bankrupt, to facts tending to incrimi- 
nate hls wife, but no objection was made to such testlmony, and no mo- 

#B>For otber cu«s ■•• sam* topic & KBY-NUMB£!R In ail Ke]r-Number«d Dlgesta & IndexM 
2S»F^-2 
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tlon to strlke It after the trial court called the attention of counsel to Its 
Incompetency, the objection cannot be ralsed on the motion for new trial. 
[Ed. Note.— For other cases, see Oriminal Law, Dec. DIg. <g=»918(10, 11).] 

10. WiTNESSES <®=»52(7) — KuLBS or Décision — State Laws — Competency of 

WlTNESSES. 

The competency of a wltness to testlfy agalnst codefendants of her hus- 
band after he had pleaded guilty dépends, in the absence of state or féd- 
éral statute, on the common law of the state at the tlme of the flrst Judi- 
ciary act. 

[Ed. Note.— For other cases, see Wltnesses, Cent. Dig. §§ 132-134 ; Dec. 
Dig. <S=52(7).] 

11. WlTNESSES <g=»52(7) — COMPETENCT — WlFE OF CoDEFENDANT — PLEA OF 

Guilty. 

The wife of oue of several défendants charged with conspiracy, who has 
pleaded guilty, can testlfy agalust the other défendants, over their ob- 
jection, where neither she nor her husband claims any privilège, though 
If he had not pleaded guilty, her testimony would be incompétent, since 
the reason for that rule, which Is to prevent the violation of confidences 
between husband and wife and the incrimination of one by the other, no 
longer applies after the plea of guilty. 

[Ed. Note.— For other cases, see Wltnesses, Cent. Dig. §§ 132-134 ; Dec. 
Dig. ®=>52(7).] 

12. Criminal Law iS=)1159(3) — AppeaI/ — Review — Conflictxng Evidence. 

Where the évidence conceming the crime charged was in decided con- 
flict, but a materlal part supported the indictment, the verdict is final 
on the facts. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 3076 ; Dec. 
Dig. <@=»1159(3).] 

In Error to the District Court oi the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

John Knoell and another were convicted of conspiracy to violate the 
Bankruptcy Act, their motion for new trial was overruled (230 Fed. 
509), and they bring error. Affirmed. 

Wm. A. Gray and Reuben O. Moon, both of Philadelphia, Pa., for 
plaintifïs in error. 

Francis Fisher Kane, U. S. Atty., and Robert J. Sterrett, Asst. U. 
S. Atty., both of Philadelphia, Pa. 

Before BUFFINGTON, McPHERSON, and WOOLLEY. Circuit 
Judges. 

McPHERSON, Circuit Judge. John Knoell, George Knoell, and 
Reuben Turetz were indicted for conspiring to violate several provi- 
sions of the Bankruptcy Act. The indictment comprised five counts, 
but the first three were set aside on demurrer. Turetz pleaded guilty 
to the fourth and fifth, the others were convicted, and ail of them were 
sentenced to imprisonment. To this judgment the Knoells alone bave 
sued out the pending writ of error, raising several questions thât call 
for considération. 

[1] 1. The suffîciency of the fourth count. The Knoells were 
wholesale dealers in fumiture, and Rose Turetz was a retail dealer, her 
husband, Reuben, managing the business. An involuntary pétition was 

®=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Oigests & Indexes 
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filed against Rose on November 23, 1914, and the count charges that, 
on or about November 24 the three défendants conspired with Rose 
and with Jacob Winderman, Hyman Rash, Harry Dubin, and Joseph 
Sandler knowingly and fraudulently to receive from Rose, after the fil- 
ing of the pétition, a material amount of property — ^brass and iron beds 
worth about $500 — with intent to defeat the act. The count charg- 
ed, further, that on the 25th the three défendants, knowing that the 
beds belonged to Rose's estate, agreed to receive them from her, and 
after such receiving concealed them on the premises of Jacob Winder- 
iTian, with intent to convert them to their own use. Thus far, the 
averments of the count are formally correct, and they are not impaired 
by the description of the overt acts. Thèse are averred to be four in 
number: (a) About November 25 the défendants placed the beds on 
Winderman's premises ; (b) about the same date they induced Rash to 
persuade Winderman to allow the beds to be concealed temporarily. 
(c) on December 4 Turetz induced Winderman to swear to a pétition, 
alleging the beds to be his, and asking the bankruptcy court (whose 
receiver had meanwhile taken them into possession) to order their 
return to him; (d) on the same day Winderman signed the pétition, 
and this was aftêrwards presented to the court. 

[2] On demurrer ail the averments in the count are to be taken a.9. 
true, and it is not easy to see wherein they are defective. The beds 
may hâve been removed from the possession of Rose before November 
23 or afterward, but in either event they continued to be her own 
property, or the property of her estate. It was not necessary that they 
should remain in her actual possession ; they belonged to her or to the 
estate ; and the conspiracy is charged to hâve been f ormed on Novem- 
ber 24, the overt acts just set forth helping to show that in form the 
count is within section 29b4. The demurrer was properly overruled. 

[3, 4] 2. The conviction on the fourth count. The assignment of 
error is supported by an exception, and the contention is that the évi- 
dence did not sustain the count, and that such an instruction should 
bave been given. The point of the argument is this: The évidence 
showed that the beds had been removed on November 21 from Rose's 
store on Passayunk avenue to the store of Hyman Rash. From there 
— but just when does not appear — they were removed to Winderman's 
place of business next door. The beds were taken to Rash's two days 
before the pétition was filed, and the plaintiffs in error contend that 
the date of the offense is thus fixed as the 21st, and therefore that the 
beds could not hâve been received after the filing of the pétition. The 
facts may be true, but the conclusion does not necessarily follow. The 
argument apparently does not consider that the offense charged is not 
the actual receiving, but the conspiring to receive. We do not see why 
the conspirators might not hâve finally agreed after the beds were re- 
moved from the Passayunk store on the 21st. No doubt the goods 
were in fact removed before the 23d, but the guilty agreement may 
not hâve been definitely made until afterward. Certainly, the conspira- 
tors would find it easier to receive and convert the goods if thèse were 
first put out of the court's reach, whose receiver would immediately 
seize whatever might be found on the bankrupt's premises. Aside 
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from this, however, the goods continued to belong to Rose or to her 
estate after November 21, and the mère taking them to Rash's on that 
date did not finally détermine what was to be donc with them. On the 
21st Rose was not a bankrupt; she might never be a bankrupt — in fact, 
she was not adjudicated until January 25 — and the goods might be 
returned to her. But in any event their status was still uncertain, and 
we think the jury might, with equal propriety, assign the final act of 
conspiring either to the 21st or to a date after the 23d. Moreover, even 
if the conspiracy was first formed not later than the 21st, we think 
there is something to be said for the view that it was a continuing con- 
spiracy, contemplating further action during the next few days or 
weeks; and, if this be true, the distinction now contended for cannot 
be successfully drawn. U. S. v. Kissel, 218 U. S. 601, 31 Sup. Ct. 124, 
54 L. Ed. 1168. We repeat that the count is not for receiving, but for 
conspiring to receive, and of this after the date of bankruptcy we think 
there Was évidence for the jury. 

[ 5 ] 3. The sufficiency of the fif th count. This is attacked for du- 
plicity on the ground that four separate offenses are charged therein. 
It is true that the count does charge the three défendants, in agreement 
with the other five persons named above, with conspiring to commit 
the f oUowing offenses : (a) Concealment of property by Rose Turetz ; 
(b) making a f aise oath by Jacob Winderman ; (c) presenting a f aise 
claim by Jacob Winderman ; (d) f raudulently receiving property by 
the three défendants after the filing of the pétition ; but, in view of the 
décisions in Crain v. United States, 162 U. S. 625, 16 Sup. Ct. 952, 40 
L. Ed. 1097, and in Brewing Co. v. U. S. (C. C. A. 8) 206 Fed. 386, 124 
C. C. A. 268, we think it unnecessary to discuss the objection. Al- 
though a conspiracy may contemplate the commission of four offenses, 
it still remains a single crime. In our opinion the count is correctly 
drawn, and was properly upheld. 

4. The refusai to direct a gênerai verdict of acquittai. We are not 
sure whether this objection is seriously pressed, but (if it be) we con- 
tent ourselves with saying that in view of the évidence such a direction 
could not properly hâve been given. 

[6] 5. The court's instructions concerning the testimony of an ac- 
complice. The brief of the plaintiffs in error admits that the charge to 
the jury — • 

" • • * may be, perhaps, falrly summarized in the statement that the trial 
judge did charge the jury to the utmost extent about the necesslty of uslng 
cautioa in scrutlnizing the testimony ef thèse witnesses." 

But complains that: 

" • • * While the trial judge did warn them of the corrupt nature of 
this testimony and its inhérent unrellabîlity, and also further instrueted the 
jury as to the advisabillty of looking Into the testimony of other witnesses to 
find if this impeached testimony was corroborated thereby, [he] did instruct 
the jury that, notwithstauding ail this warning, if in their judgment they be- 
lieved, notwithstandlng the corrupt source from whlch the testimony came, 
that it was nevertheless true, they could render a verdict of gullty upon that 
testimony uncorroborated." 
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We think the instructions thus summarized are justified by Richard- 
son V. U. S. (C. C. A. 3) 181 Fed. 9, 104 C. C. A. 69; Diggs v. U. S. 
(C. C. A. 9) 220 Fed. 543, 136 C. C. A. 147, affirmed 242 U. S. 470, 

Zl Sup. Ct. 192, 61 L. Ed. ; Holmgren v. U. S., 217 U. S. 523,^ 

30 Sup. Ct. 588, 54 L. Ed. 861, 19^ Ann. Cas. 778. In the latter 
case the précise point did not arise. The Suprême Court was asked to 
hold that the trial judge had erred in refusing the foUowing instruc- 
tion: 

"I charge you that If you believe the testiniony of the witness Frank Werta, 
then that said witness was an aceomplice in crime with the défendant; and I 
Instruct you that before you can convlet said défendant, the testimony of the 
witness Frank Werta should be CQfroborated by the testimony of at least one 
witness, or strong corroborative arcumstances." 

But the refusai below was upheld, Mr. Justice Day saying: 

"It may be doubtful whether Werta can be regarded as an aceomplice. 
* * • Be that as It may, the request dld not properly state the law, as it as- 
sumed that Werta was an aceomplice, a conclusion whicli was controverted, 
and against which the jury might bave found In the testimony" 

— and adding: 

"It is undoubtedly the better practice for courts to caution jurles against too 
much reliance upon the testimony of accomplices, and to require corroborating 
testimony before givlng credence to them. But no such charge was asked to 
be presented to the jury by any proper request in the case, and the refusai to 
grant the one asked for was not error." 

This seems to us to mean necessarily that a jury may rely upon the 
testimony of an accompHce, but that the judge should caution them 
against believing it unless it has been corroborated. The decided 
weight of authority is in favor of the rule as laid down in the instruc- 
tions now assigned for error. See, also, 1 Ruling Case Law, p. 166, § 
13 et seq. 

[7, 8] 6. The admission of testimony given by John Knoell and 
George Knoell before the référée in the proceeding against Rose 
Turetz. The objection is that this testimony was given under compul- 
sion, and therefore could not be used in the criminal trial. But the 
objection is not founded on fact. No doubt the Knoells appeared be- 
fore the référée in obédience to a subpœna, but there was no other 
compulsion. They were attended by counsel, and were examined with- 
out claiming the right to be silent because their answers might crimi- 
nate them. Burrell v. Montana, 194 U. S. 572, 24 Sup. Ct. 787, 48 L. 
Ed. 1122. Clearly the subpœna did not compel them to testify; it 
only compelled them to attend; and whatever testimony they gave 
afterwards without claiming their privilège was voluntary, and could 
be used against them in a subséquent proceeding. Section 7a9 of the 
act applies to the bankrupt only, and does not protect the ordinary wit- 
ness, whose rights must rest upon the gênerai rules of law. Under 
thèse we see no room for doubt that the testimony now objected to was 
voluntary and was properly admitted. Hardy v. United States, 186 
U. S. 224, 22 Sup. Ct. 889, 46 L. Ed. 1137; Vermont v. Duncan, 4 L. 
R. A. (N. S.) 1144, note; 12 Cyc. 424, and cases in notes. 
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[9] 7. The admission of the testimony of Reuben Turetz. It is now 
urged that he should not hâve been heard, because, although his wif e 
was not on trial and, indeed, was not indicted, his testimony tended to 
prove that she had been guilty of crime. No objection was made at 
the trial, and the following quotation f rom Judge Dickinson's opinion, 
refusîng a new trial ([D. C] 230 Fed. 513), will show that the failure 
to object was not an oversight: 

"It may be expîained In passing that, not only was no objection interposed 
to his testimony, but he was the tirst, or an early, witness called. The full 
facts of the case had not then been disclosed. He was heard by the court under 
the impression that he was hlmself the bankrupt. Later it developed, or at 
least came to the attention of the trial judge, that the wife was the bankrupt. 
At once the thought of his Incompetency arose and was presented to counsel. 
The notes of testimony do not show just what took place, but it was made 
clear that the absence of objection was not an inadvertence, and no motion 
to strike eut was made. As the défendants were represented by counsel of 
expérience and ability, fully equal to the discharge of the duty of safeguard- 
ing the Interests of their clients, the trial judge did not see his way clear to 
further interfère." 

Under the circumstances we need only refer to Burrell v. Montana, 
194 U. S. 577, 24 Sup. Ct. 787, 48 L. Ed. 1122, in support of the propo- 
sition that the objection was made too late. 

8. The chief stress of the argument on this writ has been laid upon 
the remaining subject, namely, the qualified admission of Rose Turetz 
as a witness. As stated above, Reuben had pleaded guilty and was no 
longer on trial. His wife was sworn, and answered a few preliminary 
questions, after which she was asked whether she had had any con- 
versation with George Knoell before her failure. Thereupon counse! 
for the défendants on trial made a gênerai objection to her competency, 
and the trial judge held that : 

"She may testlfy as to anything affecting either of the défendants on trial. 
If she is asked other questions, we had better hâve a speclflc objection. A.s 
far as that question is concemed, the objection Is overruled" 

— defending the décision afterward on the motion for a new trial (D. 
C.) 230 Fed. 509. 

On the face of it, this is a narrow ruling, but we shall follow the 
parties and accept it as a broad décision that she was compétent gen- 
erally against the défendants on trial. As the few pages of her tes- 
timony show, she was only allowed to speak of matters that aflfected 
the Knoells, and she did not testify directly against her husband at ail. 
The question, theref ore, is this : Reuben having pleaded guilty and 
having no further interest in the trial, and no objection having been 
made either by him or by herself, was it proper to allow her to testify 
about matters that directly afïected the Knoells only ? In our opinion 
the ruling is sustained, both by reason and by the weight of authority. 

[10,11] There is no fédéral statute on the subject, and her com- 
petency stands or falls by the law of Pennsylvania at the date of the 
first Judiciary Act (U. S. v. Reid, 53 U. S. [12 How.] 361, 13 h. Ed. 
1023) ; that is — the state having then no relevant statute — by the rules 
of the common law. Eogan v. U. S., 144 U. S. 301, 12 Sup. Ct. 617, 36 
L. Ed. 429; Maxey v. U. S. (C. C. A. 8) 207 Fed. 329, 125 C. C. A. 77. 
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The gênerai question has received attention in many cases, and the dis- 
cussion lias been sometimes confused in part we think by the failure 
to keep stifficiently in mind the différence between: (1) The situation 
presented when one spouse is called in favor of the other ; and (2) the 
situation when one is called against the other. In (1) the witness is 
incompétent for several reasons, chief among them being the presumed 
identity of interest ; in (2) the spouse against whom the testimony is 
offered has the right or privilège to prevent the other from speaking. 
Thèse situations are distinct, and, as far as possible, should be kept 
distinct. Confining our attention to the trial of a crime, and to the 
offer of one spouse's testimony against the other, where the latter, 
although a formai party to the record, has been convicted or has plead- 
ed guilty, let us consider the matter closely. The wife, let us say, is 
called against those indicted with her husband, although he is not on 
trial, but has been convicted separately or has pleaded guilty. Now, if 
(in spite of his conviction or his plea) the husband is still at liberty to 
assert the privilège of objecting, we shall assume for the moment that 
she cannot be allowed to testify. If, however, he does not object, or if 
he affirmatively consent, he thereby waives the privilège as far as he 
can, and another question then arises, namely : In such a situation may 
she herself assert a privilège of refusing to testify? If the privilège 
is still hers as well as his, we shall assume again that she may exercise 
it, and in that event her consent to testify is a waiver, as far as her 
power goes. Up to this point, the facts in the trial under review show 
that neither Reuben nor Rose made any claim to privilège, and there- 
fore, as far as they themselves could afïect the matter, her testimony 
was admissible. Could the other défendants object? They had no 
Personal privilège to assert, and unless the marital privilège rests on a 
ground that permits any défendant on trial to assert it, or requires the 
trial judge to enforce it of his own motion, the ruling under examina- 
tion was correct. 

The only ground that can support such a position is public policy, 
and on that, and that alone, the plaintiflfs in error rely. The principal 
cases cited in the brief are Stein v. Bowman, 38 U. S. (13 Pet.) 221, 
10 L. Ed. 129, Bassett v. U. S., 137 U. S. 503, 11 Sup. Ct. 165, 34 L. 
■ Ed. 762, Pringle v. Pringle, 59 Pa. 288, and Cornélius v. Hambay, 150 
Pa. 363, 24 Atl. 5 1 5 ; and in thèse sorae language may be f ound that 
will bear the broad construction placed upon it, but in none of them, 
and in no other case to which our attention has been called, has a court 
directly decided that a spouse cannot testify under the facts now pre- 
sented. Pringle v. Pringle does not apply; this was a civil suit in 
which two daughters of a décèdent were incompétent witnesses against 
their father's estate because of their interest, and the point decided is 
ihat their respective husbands also were incompétent — not against the 
daughters, but in their favor. Neither does Bassett v. U. S. apply. In 
that case, a husband in the (then) territory of Utah was on trial for a 
polygamous marriage, and his légal wife was allowed to testify, over 
his objection, that he had confessed the marriage to her. She was 
testifying directly against him, and the Suprême Court held that Con- 
gress had not made her testimony admissible by the Utah Code of Pro- 
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cedure. Congress had expressly declared that a wife could not be a 
witness against her husband without his consent, except in a proceed- 
ing for a crime committed against her ; and it was held that a trial for 
polygamy was not such a proceeding. 

The other two cases are like the présent in some particulars, but 
not in ail. In Cornélius v. Hambay a husband was suing his wife's 
paramour for damages. The husband was allowed to testify to the 
criminal intercourse over the defendant's objection, and the ru'ling was 
declared erroneous on the ground that the husband was testifying to 
the wife's adultery, and was thus directly charging her with the crime. 
The paramour was allowed to assert her privilège, but the décision 
has nothing to say about what would hâve been the proper ruling, if 
she had already been tried and had pleaded guilty. Stein v. Bowman 
was a civil action in which the déposition of a deceased witness had 
been taken, and his widow was then allowed to testify, over the de- 
fendant's objection, that her husband had been bribed to give the 
déposition, and also that he had made déclarations in contradiction 
thereof. The défendant was allowed to assert the husband's privilège, 
although the question arose in a collatéral proceeding; but, again, 
nothing is said about the efïect of a conviction or a plea of guilty, 
and, moreover, the discussion is apparently somewhat influenced by the 
rules governing confidential communications. But, on whatever 
ground, the admission of her testimony was disapproved ; and, as the 
plaintiffs in error rely with the utmost confidence on Mr. Justice Mc- 
Lean's opinion, we quota the following paragraphs at length : 

"ïhe law does not seem to be entirely settled, how far, In a collatéral case, a 
wlfe may be examined on matters In whlch her husband may be eventually in- 
terested. Nor whether, In such a case, she may not be asked questions as 
to facts that may, In some measure, tend to crlmlnate her husband, but whleh 
afford no foundatlon for a prosecution. The décisions whlch hâve been made 
on thèse points seem to hâve been Influenced by the circumstances of each 
case, and they are somewhat contradlctory. It is, however, admitted in al) 
the cases that the wife is not compétent, except in cases of violence upon her 
person, directly to crlmlnate her husband, or to disclose that which she has 
learned from hlm in thelr confidential intercourse. Some color Is found in 
some of the elementary works for the suggestion that this rule, belng founded 
on the confidential relations of the parties, will protect elther from the neces- 
slty of a dlsclosure, but will not prohlblt elther from voluntarlly maklng any , 
'Jlsclosure of matters received in confidence; and the wife and the husband 
hâve been vlewed, in thls respect, as havlng a rlght to protection from a dls- 
closure, on the same prlnciple as an attorney is protected from a dlsclosure of 
the facts communlcated to hlm by his client. 

"The rule which protects an attorney In such a case is founded on public 
policy, and may be essentlal in the administration of justice ; but thls privilège 
Is the privilège of the client, and not of the attorney. The rule which pro- 
tects the domestic relations from exposure rests upon considérations con- 
nected with the peace of familles. And it is conceived that this prlnciple does 
not merely aftord protection to the husband and wife, which they are at liberty 
to Invoke or not, at thelr discrétion, when the question is propounded; but 
it rendors them incompétent to disclose facts in évidence In violation of the 
rule. And it is well that the prlnciple does not rest on the discrétion of the 
parties. If It did, In most Instances, it would afford no substantlal protec- 
tion to persons uninstructed in their rights, and thrown off thelr guard and 
embarrassed by searehing interrogatories. 

"In the présent case, the witness was called to discrédit her husband ; to 
prove, in fact, that he had committed perjury ; and the establishment of the 
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fact depended on his own confessions. Confessions wlilch, If ever made, were 
made uuder ail the confidence that subslsts betvveen husband and wlfe. It la 
true, the husband was dead, but this does not weaken the principle. Indeed, 
it would seem rather to increase than lessen the force of the rule. Can the 
wlfe, under such circumstances, elther voluntarily be permitted, or by force of 
authority be compelled, to state facts in évidence which render infamous the 
character of her husband? We think, most clearly, that she cannot be. Public 
policy and established princlples forbld It. This rule is founded upon the 
deepest and soundest principles of our nature. Princlples which hâve grown 
out of those domestic relations that constitute the basis of civil soclety, and 
which' are essential to the enjoyment of that confidence which should subsist 
between those who are connected by the nearest and dearest relations of llfe. 
To break down and impair the great principles which protect the sanctities of 
husband and wife would be to destroy the best solace of human existence. We 
think that the court erred in overruling the objections to this witness." 

Now, we agrée that the last two cases furnish partial support for 
the contention that the Knoells could assert Reuben's privilège, and 
coiild thereby exclude the testimony of Rose. But, assuming that 
they could assert whatever privilège Reuben had left, the question re- 
mains, What was left, after his plea? The principal reason given for 
the rule of exclusion is that public policy does not permit a wife di- 
rectly to charge a, crime against her husband, whether he be living or 
dead, because such an accusation would seriously injure the peace and 
harmony of the family relation if he be living, or his réputation if he 
be dead, and would thus weaken the foundations of society. Under 
the circumstances now before us, we think the contention that Rose 
was incompétent cannot succeed. As it seems to us, public policy 
ceases to apply where the husband has become his own accuser and 
has formally confessed the crime. The policy rests on the implication 
that the husband has, or may hâve, a guilty secret, and (either in fact 
or presumptively) is anxious to conceal it. His wife, therefore, will 
become his antagonist, or will bring reproach on his memory, if she 
tells what she knows, and for this reason her mouth must be closed. 
But, if he himself has toîd the story and has made a formai confession 
in court, the reason disappears, and in such a situation we can see no 
ground for holding that she may not repeat what her husband has 
already proclaimed to the world. By so doing she does not antago- 
nize him, or injure his memory; the family and society are no longer 
in danger ; and we think she may then be allowed with safety to serve 
the cause of justice. Before he himself spoke out, the theory of the 
rule protected the family relation as more sacred than justice, but 
after his own act has disclosed his guilt, we do not see what harm his 
wife can do by disclosing it again. 

The gênerai subject is thoroughly discussed in Commonwealth v. 
Reid, 8 Phila. 385, by Judge Paxson (then in the common pleas), who 
afterwards wrote the opinion of the Pennsylvania Suprême Court in 
Cornélius v. Hambay. And a careful considération will also be found 
in 4 Wigmore, Evid. § 2227 et seq. Treating of co-indictees and co- 
defendants, section 2236 sums up the cases as supporting the gênerai 
rule — 

" • • • that the privilège covers the case of the wife of a eodefendant now 
o'n trial, but not the case of the wife of a eodefendant whose interest has beeu 
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remoTed from the record by conviction, or by acquittai, or by noUe prose- 
qui. • • *•» 

See, also, the note to West Va. v. Woodrow, 2 U R. A. (N. S.) 862. 

[12] The évidence concerning the crime charged was in decided 
conflict, but a material part of it supported the indictment, and in such 
a situation the verdict of the jury is, of course, final on the facts. Ap- 
parently the plaintififs in error hâve heretofore been well esteemed as 
merchants and as citizens, but we are bound to regard them now as 
guilty, and, thus regarded, they can hardly complain with much force 
that the réputation of some of their associâtes in the conspiracy may 
hâve been justly open to suspicion. If respectable men stoop to the 
commission of a crime, they must expect to be convicted on the testi- 
mony of other criminals. 

The judgment is affirmed. 
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In re PORTO RICO PROGRESS PUB. CO. 

(Circuit Court of Appeals, First Circuit. December 6, 191G.) 

No. 1183. 

1. Sales <S=»451 — Conditional Sale — Law Goveening. 

The valldlty of a condltlonal sale contract Is govemed by the Inw of 
the place where it was entered Into, and where It was executed by a de- 
llvery of the goods to a carrier for transportatlon to the buyer, not by 
the law of the place where It was contemplated by the parties the goods 
should be kept, and where in fact they were at the time the rights of sub- 
séquent purchasers or créditons arose. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1323; Dec. Dig. 
<S=>451.] 

2. Sales <g=>451 — Conditional Salb — Law Govbkninci — Comitt. 

Condltlonal sale contracts, which are valld under the law govemlng 
them at their exécution, should be enforced as a matter of comlty in other 
jurisdictions were the goods may be taken, unless such enforcement is con- 
trary to the policy of the laws of that jurisdlction. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1323; Dec. Dig. 
<S=451.] 

3. Sales iS=»474(2) — Oonditional Sale — Validitt — Cbeditobs and Puechas- 

EBS. 

Under Clv. Code Porto Rico, § 1222, providing that contractlng parties 
may make the agreements and establish the clauses and conditions which 
they may deem advisable, provided they are not In contravention of law, 
morals, or public order, Rev. St. & Codes, § 4184, providing that creditors, 
after having attached the property of which the debtor may be in posses- 
sion, may exercise ail the rights and actions of the debtor, except those 
Inhérent In his person, and Acts 1916, p. 123, requlring the recordlng of 
condltlonal sale contracts, but vlrtually recognizing that such contracts 
were theretofore recognized by the law, an unrecorded condltional sale 
contract was valid prlor to the later act, as agalnst creditors, though un- 
der Civ. Code, § 1376, providing that, if the same thlng is sold to différent 
vendees, the ownership shall be transferred to the person who may hâve 

CssFor othBf cases se* «ame toptc & KET-NUMBBR In ail Key-Numbered Dlgesta & Indexe» 
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first taken possession thereof in good faith, It was net valld as against 
subséquent bona flde purchasers. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1397; Dec. Dlg. 
<Ê=>4T4(2).] 

4. Bankruptcy <®=>140(1) — Conditional Sale— Unrecoeded Conteaot— Va- 

LIDITT — STATUTE. 

Under Personal Property Law N. Y. (Consol. Laws, c. 41) § 62, providing 
that ail conditions in a conditlonal sale contract, accompanied by delivery 
of tbe goods roserving title in the vendor, shall be void as against subsé- 
quent purchasers, pledgees, or mortgagees in good faith, unless recorded, 
an unrecorded conditlonal sale contract Is valld against the credltors 
of the buyer, so that the trustée in bankruptcy acquires no rights there- 
to under Bankr. Act July 1, 1898, c. 541, § 47a2, 30 Stat 557, as amended 
by Act June 25, 1910, c. 412, 36 Stat. 840(Coinp. St. 1913, § 9631), providing 
that trustées In bankruptcy shall be vested with ail rights, remédies, and 
powers of a creditor holding a lien. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199; 
Dec. Dig. ®=5l40(l).] 

5. Courts <S=>405(17) — Circuit Court of Appeals — Assignment of Eerok — 

Plain Ebbob. 

The error of the District Court in holding that vinder Personal Prop- 
erty Law N. Y. § 62, maklng a conditlonal sale contract void against sub- 
séquent purchasers, pledgees, or mortgagees, made such contract invalld 
against credltors, Is so plain and so closely related to an assignment that 
the court erred In ruling that the contract was governed by the law of 
New York, and not by that of Port Rico, where such a contract was valid 
against crcditors, that it will be considered, in order to do justice, though 
it was not speclflcally noted in the assignments of error. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. ®=3405(17).] 

Appeal from the District Court of the United States for the District 
of Porto Rico; Hamilton, Judge. 

In the matter of the Porto Rico Progress Publishing Company. Pé- 
tition by the Mergenthaler Linotype Company against Harwood HuU, 
trustée, for the delivery of certain machines claimed by it. Decree 
denying the pétition, and petitioner appeals. Reversed and remanded, 
witli directions to enter a decree for petitioner. 

Bradford Butler, of New York City, for appellant. 
Francis E. Neagle, of New York City, for appellee. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

BINGHAM, Circuit Judge. The Porto Rico Progress Publishing 
Company, a Porto Rico corporation, was adjudged a bankrupt on 
December 7, 1914, by the United States District Court of Porto Rico, 
and among the assets coming into the possession of the trustée were 
two linotype machines, which had been furnished to the bankrupt by 
the Mergenthaler Linotype Company, a New York corporation. June 
3, 1915, the Mergenthaler Company filed a pétition with the référée in 
bankruptcy, alleging that the machines were its property, that they 
were leased to the bankrupt; and asking that they be delivered to 
the petitioner. The trustée filed an answer, denying the material al- 
légations of the pétition, and alleging, among other things, that the 

^ssFor otber cases eee same toplc & KEIY-NUMBER in ail Key-Numbered Digests & Indexes 
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two contracts by whîch the bankrupt acquired possession of the ma- 
chines were not leases, but were conditional sales ; that the rétention 
of title by the Mergenthaler Company provided for in the contracts 
was votd ; and that the machines were the property of the bankrupt. 
The référée found and ruled that the contracts were conditional sales, 
not leases ; that they were signed in New York, and were executed there 
by the delivery of the machines to a common carrier for transporta- 
tion to Porto Rico ; that the law of New York governed the validity 
and effect of the contracts; and that, as they were conditional sale 
contracts, it was necessary, under the law of New York, in order to 
render them valid against creditors, that they should be recorded, and, 
not having been recorded there, the rétention of title by the Mergen- 
thaler Company was void as against creditors of the Publishing Com- 
pany and as against the trustée, who possessed the rights of a créd- 
iter, and dismissed the pétition. On a pétition for review the District 
Court entered a decree affirming the action of the référée. The prés- 
ent proceeding is an appeal by the Mergenthaler Company from the 
decree of the District Court. 
Among the errors assigned are the f oUowing : 

(1) The court erred in finding the instruments in question are con- 
ditional sale agreements, and not leases. 

(2) The court erred in holding that conditional sales of movable 
property are not authorized by the laws of Porto Rico. 

(3) The court erred in holding that the contracts in question are 
governed by the law of New York, and not by the law of Porto Rico. 

In discussing the questions raised by the assignments of error, we 
will assume, for purposes of décision in this case, that the court be- 
low was right in construing the contracts to be conditional sales, and 
not leases, with an option of purchase at the termination of the rental 
period. The principal question then presented is raised by the third 
assignment above, to the effect that the court erred in holding that the 
contracts in question are governed by the law of New York, and not 
by the law of Porto Rico. 

[1] The appellant's position is that, notwithstanding the contracts 
were signed in New York, and were executed there by delivery of 
the machines to the agent of the Publishing Company, nevertheless, as 
the contracts contemplate that the machines should be taken to Porto 
Rico, and remain in the possession of the Publishing Company so long 
as it made the payments stipulated for, so far as the acquisition of 
rights in the property during this period by creditors of the Publish- 
ing Company is concerned, the contracts are governed by the law of 
Porto Rico, and not of New York, In support of this position the 
appellant relies largely upon the décision, and the reasons given there- 
for, in the case of Marvin Safe Company v. Norton, 48 N. J. Law, 
418, 7 Atl. 418, 57 Am. Rep. 566. In that case the action was trover 
for a safe which the plaintiff had sold by conditional sale to one 
Schwartz. The contract was signed in Pennsylvania, and delivery 
was made in that state to a common carrier for shipment to Schwartz, 
in New Jersey. Schwartz was to pay $84 for the safe, $7 down and 
the balance in payments of $7 per month. He made three payments. 
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and thereafter sold the safe to the défendant Norton, who purchased 
it without notice of Schwartz's agreement with the plaintiff. In the 
lower court the défendant recovered judgment, and the reason as- 
signed was that, having bought and paid for the safe bona fide, the 
title to the property, by the law of Pennsylvania, was transferred to 
him. In the Suprême Court the judgment entered in the lower court 
was reversed, and judgment was entered for the plaintiff. De Pue, 
J., delivered the opinion of the court. He states the law of Pennsyl- 
vania to be : 

"That, upon a sale of Personal property, with dellvery of possession to the 
purchaser, an agreement that title should net pass until the contract priée 
should be paid is vaUd as between the original parties, but that creditors of 
the purchaser, or a purchaser from him bona fide by a levy under exécution or 
a bona fide purchase, will acquire a better title than the original purchaser 
had, a title superior to that reserved by hls vendor," and that, "so far as the 
law of Pennsylvania is applicable to the transaction, it must détermine the 
rights of thèse parties." 

And, in stating the law of New Jersey, he says : 

"Conditional sales • * • hâve been held valid, not only agalnst the Im- 
médiate purchaser, but also agalnst his creditors and bona fide purchasers 
from him, unless the vendor bas conferred upon his vendee Indieia of title 
beyond mère possession, or has forfelted his right in the property by conduct 
which the law regards as fraudulent." 

He then states the facts under which the sale took place, and says 
that: 

"Dellvery of the safe to the carrier in pursuance of the contract was dellv- 
ery to Schwartz, and was the exécution of the contract of sale. His title, 
such as it was, under the terms of the contract, was thereupon complète." 

As to the law governing the validity and effect of the contract, he 

says the rule is : 

That when "the place where the contract is made is also the place of per- 
formance and of the sltus of the property, the law of that place enters Into 
and becomes a part of the contract, and détermines the rights of the parties 
to it" ; that "the contract between Schwartz and the company having been 
made and also executed in Pennsylvania by the dellvery of the safe to him, 
as between him and the company Schwartz' title will be determined by the 
law of Pennsylvania" ; that, although by the law of Pennsylvania the title 
reserved in the safe company was valid as between Schwartz and the com- 
pany, after the property was brought into New Jersey it beeame subject to 
the laws of New Jersey ; that, as the contract of sale between Schwartz, the 
conditional vendee, and Norton was made and executed In New Jersey, where 
the sltus of the property was, it was a New Jersey transaction ; that, there- 
fore, the construction and légal effect of that contract, and the rights of the 
purchaser under it, are determined by the law of New Jersey. "By the law 
of * * * [that] State, Norton, by his purchase, acquired only the title of 
his vendor — only such title as the vendor had when the property was brought 
Into • • * [that] State and beeame subject to • • • [Its] laws." 

He then proceeds and holds : 

That "the doctrine of the Pennsylvania courts, that a réservation of title 
In the vendor upon a conditional sale is void as agalnst creditors and bona 
fide purchasers, is not a rule affixing a certain construction and légal effect 
to a contract made In that state. The légal effect of such a contract is eon- 
ceded to be to leave the property In the vendor. The law acts upon the fact 
of possession by the purchaser under such an arrangement, and makes it an 
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indellble badge ot fraud, and a forfelture of the vendor's reserved tltle as In 
favor of créditera and bona flde purchasers. The doctrine Is founded upon 
considération of public policy adopted In that state, and applies to the fact 
of possession and acts of ownership under such a contract, without regard to 
the place where the contract was made, or its légal efCect considered as a 
contract" ; that "the public policy which has glven rlse to the doctrine of the 
Pennsylvania courts is local, and the law which gives elTect to it is also local, 
and has no extraterritorial effect." 

Having arrived at this conclusion, he states his application of the 
law, as follows: 

"In the case in hand, the safe was removed to thls state by Schwartz as 
soon as he became the purchaser. His possession, under the contract, has 
been exclusively in this state. That possession violated no public policy — not 
the public policy of Pennsylvania, for the possession was not in that state ; 
nor the public policy of this state, for In thls state possession under a condi- 
tional sale is regarded as lawful, and does not invalldate the vendor's title 
unless impeached for actual fraud. • * * The tltle was In the safe Com- 
pany when the property in dispute was removed from the state of Pennsyl- 
vania. Whatever might impair that title — the continued possession and exer- 
cise of acts of ownership over it by Schwartz, and the purchase by Norton— 
occurred In this state. The légal efCect and conséquences of those acts must 
be adjudged by the law of this state. By the law of this state it was not 
illégal nor contrary to public policy for the Company to leave Schwartz in 
possession as ostensible owner, and no forfelture of the company's tltle could 
resuit therefrom. By the law of this state, Norton, by his purchase, acquired 
only such title as Schwartz had under his contract with the company. Noth- 
Ing has occurred which by our law will give him a better title. The judgment 
should be reversed." 

It will be recalled that the court, in the early part of its opinion, 

States : 

That "the delivery of the safe to the carrier [In Pennsylvania] in pursu- 
ance of the contract was delivery to Schwartz, and was the exécution of the 
contract of sale," and that "his title, such aa it was, under the terms of the 
contract, was thereupon complète." 

This shows that Schwartz acquired possession of the safe upon its 
delivery in Pennsylvania, and that his possession under the contract 
was during a portion of the time, at least, in Pennsylvania, and could 
not hâve been exclusively in New Jersey. The obvious purpose of 
the court in stating that the possession of the conditional vendee was 
exclusively in New Jersey was to avoid, if possible, the application 
of the law of Pennsylvania, which the court recognized as applicable, 
and would render the reserved title of the vendor void as against 
bona fide purchasers if the conditional vendee obtained possession of 
the property in that state. This misstatement of fact resulted in a 
misapplication, of the law. The conditional vendee obtained posses- 
sion of the property in Pennsylvania, the sale was made there, and 
the title to the property as between the parties to the contract and as 
respects third parties became fîxed by the law of Pennsylvania. By 
that law the réservation of title in the vendor was valid as between 
the parties, but was defeasible and invalid as respects attaching cred- 
itors and bona fide purchasers. When the property was removed to 
New Jersey, the reserved title of the vendor as respects attaching 
creditors of and bona fide purchasers from the vendee did not become 
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absolute, but remained defeasible and invalid the same as it was in 
Pennsylvania. 

In view of this we do not think this décision or any others follow- 
ing the same line of reasoning and based upon a like state of facts 
(Weinstein v. Freyer, 93 Ala. 257, 9 South. 285, 12 L. R. A. 700; Pub- 
lic Parks Amusement Company v. Embree-McLean Carriage Co., 64 
Ark. 29, 40 S. W. 582) should be followed. If the deUvery of posses- 
sion had been in New Jersey, there could be no question but that the 
contract would be governed by the law of that state. But, as posses- 
sion was obtained by the conditional vendee in Pennsylvania, and, 
under the law of that state, the title of the vendor was defeasible and 
invalid as respects third persons, though valid as between the parties 
to the contract, the title, thus affixed to the property continuée! with 
it after removal to New Jersey, and should hâve enabled a bona fide 
purchaser to acquire a good title there as well as in Pennsylvania, for 
the law of the latter state did not contravene the policy of the law 
of New Jersey. 

The case of Hervey et al. v. Rhode Island Locomotive Works, 93 
U. S. 664, 23 L. Ed. 1003, is not in point. In that case the vendor of 
a locomotive engine brought replevin in Illinois against Hervey, who 
purchased the engine from a sheriff, who had attached it in a suit 
brought by a creditor against the conditional vendee. The engine was 
originally sold under a conditional bill of sale, signed by the vendor in 
Rhode Island and by the vendee in New York, and the engine was de- 
livered to the vendee in Rhode Island and taken to Illinois, where it 
was attached and sold as above stated. The instrument embodying the 
agreement was not recorded either in Rhode Island or Illinois prior to 
the attachment. It was held that the Chattel-Mortgage Act of Illinois 
(Rev. St. 1874, pp. 711, 712) required: 

"That the instrument of conveyance, If It hâve the effect to préserve a 
mortgage or lien on the property, must be recorded, whether the party to It 
be a résident or nonresident of the state. If this be not done, the Instrument, 
so far as third persons are concerned, has no validity." 

AU this case stands for is that, if the title reserved to the vendor in 
Rhode Island, where the contract was made and executed, was valid 
as respects third parties, the courts of Illinois were not bound to 
recognize the vendee's title as valid, as the contract contravened the 
policy of the law of that state, in that its recording act requ\red that 
such a contract, wherever made and executed, to be valid as against 
creditors, should be recorded in Illinois, if the property was to re- 
main in the possession of the conditional vendee after it was brought 
into that state. This is an important point to keep in mind in con- 
sidering cases involving questions of this nature. 

In some states, as in Illinois, it is held that its recording acts apply 
to contracts of conditional sale, wherever made and executed, if the 
property is to be brought into the state and remain in the vendee's 
possession. In others thèse acts are held to apply only to conditional 
sales executed by the delivery of possession in the state where the 
recording act was enacted (Machine Works v. Lang, 67 N. H. 348, 31 
Atl. 20, 68 Am. St. Rep. 675 ; Davis v. Osgood, 69 N. H. 427, 44 Atl. 
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432; Domtee Casket Ço. v. Gunnison, 69 N. H. 297, 45 Atl. 318); 
while in others it is held that the recording act applies, not only to 
conti'acts executed by delivery of possession within the state where 
the recording act prevails (Knowles L,oom Works v. Vacher, 57 N. 
J. Law, 490, 31 Atl. 306, 33 L. R. A. 305), but to contracts made and 
executed by delivery of possession in another jurisdiction, if the con- 
tract contemplâtes the removal to and possession of the property by 
the vendee in such state (Lees v. Harding, Whitman & Co., 68 N. J. 
Eq. 622, 60 Atl. 352, 355). 

In Davis v. Osgood, (B N. H. 427, 44 Atl. 432, the action was trover 
by the conditional vendor against a mortgagee of the conditional 
vendee who had sold the property under the mortgage given him by 
the conditional vendee. The property was situated and the contract 
of conditional sale was made and executed in Ellsworth, Me., by de- 
livery of the property to the vendee, who removed it to New Hamp- 
shire, and there mortgaged it to the défendant. The conditional sale 
was recorded in New Hampshire, but not in Maine. The law of 
Maine required the agreement to be recorded, and provided that it 
should be invalid as against any other person than the parties thereto 
unless recorded in the town where the vendee resided, or, if he resîded 
without the state, unless it was recorded in the place where the prop- 
erty was when the contract was made. In that case it was held that 
judgment should be entered for the défendant, for the reason that the 
contract was governed by the law of Maine, where the sale was exe- 
cuted by delivery of possession, and that, under that law, the reserved 
title of the vendor was invalid as against any other person than the 
parties to the contract, in that it was not recorded as required. In 
the opinion of the court it was said : 

"The contract between the plalntlff and Rlcker Ithe vendee] was a condi- 
tional sale of ehattels in Maine, and Its valldlty is to be tested by the laws 
of that state. Cleveland Machine Works v. Lang, 67 N. H. 348, 363 [31 Atl. 
20, 68 Am. St. Rep. 675], and cases there clted. Slnce the conditional vendee 
resided In New Hampshire, the sale to be valld against 'any other person 
than the parties thereto' required that the notes and agreement be recorded 
In Ellsworth, where the property was when the notes and agreement were 
executed. The neglect to hâve them so recorded was fatal to the plalntlff's 
claim. The provisions of ou* statute respectlng the records of such sales 
(P. S. c. 140, s. 23) apply only to sales that are made within the state. They 
hâve no extraterrltorial force." 

[2,3] As the contracts between the Mergenthaler Company and 
the Publishing Company were made in New York, and executed there 
by delivery of possession to the Publishing Company, the contracts 
are governed by the law of that state and, if valid there, they should, 
as a matter of comity, be upheld and enforced in Porto Rico, unless 
such enforcement would be in contravention of the policy of its laws. 
From the time the property was brought into Porto Rico by the ven- 
dee to the time it was turned over to the trustée in bankruptcy it re- 
mained in the possession of the vendee. During this period the laws 
of Porto Rico did not require that conditional sales of personal prop- 
erty should be recorded. In 1916 the Législature of Porto Rico pass- 
ed a conditional sale recording act based largely upon the New York 
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statutes. Laws Porto Rico 1916, p. 123. This act virtually recogniz- 
es that contracts of conditional sale were theretofore sanctioned under 
the laws of Porto Rico, and provides that thereafter the reserved title 
will be valid as against everybody, if recorded, but invalid as against 
certain persons dealing with the conditional vendee in good faith, if 
not recorded. That such contracts are sanctioned by the law of the 
island is also évident from the language of section 1222 of the Civil 
Code of Porto Rico, where it is provided : 

"Contracting parties may make the aiçreement and establlsh. the clauses 
and conditions whlch they may deem advlsable, provided they are not In con- 
travention of law, morals, or public order." 

It would seem, however, that, while under the lawr of the island 
prior to the recording act the reserved title of the vendor in a condi- 
tional sale would be good as between the parties, it would not be so as 
against purchasers in good faith from the conditional vendee. This 
is shown by section 1376 of the Civil Code, which provides: 

"If the same thing should hâve been sold to différent vendees, the owner- 
ship shall be transferred to the person who may hâve flrst taken possession 
thereof in good faith, if it should be Personal property." 

No provision of the Code or décision has been brought to our at- 
tention showing that a title so held, the possession being in the vendee, 
would be invalid as respects creditors of the vendee. On the contrary, 
it appears that creditors could attach and hold only such interest in 
property in the possession of the conditional vendee as the conditional 
vendee had, for section 4184 of the Rev. St. & Codes provides that : 

"Creditors, after havlng attaehed the property of vchlch the debtor may be 
In possession, In order to collect ail that Is due them, may exercise ail the 
rights and actions of the latter for the same purpose, exceptlng those inhér- 
ent In hls person. * * * " 

[4] The law of New York is not in conflict with the law of Porto 
Rico, for under it the reserved title of the conditional vendor is ab- 
solute as against creditors, though defeasible as against purchasers in 
good faith from the conditional vendee. Consolidated Laws N. Y. 
1909, c. 41 ; Personal Property Law N. Y. § 62 et seq. ; Bryant v. 
Swofford Bros. Dry Goods Co., 214 U. S. 279, 290, 29 Sup. Ct. 614, 
53 L. Ed. 997; Prentiss Tool & Supply Co. v. Schirmer, 136 N. Y. 
305, 310, 32 N. E. 849, 32 Am. St. Rep. 737; Hewit v. Berlin Machine 
Works, 194 U. S. 296, 301, 24 Sup. Ct. 690, 48 L. Ed. 986. Section 
62 reads: 

"Except as otherwlse provided In this article, ail conditions and réserva- 
tions in a contract for the conditional sale of goods and chattels, aecompanled 
by dellvery of the thlng contracted to be sold, to the effect that the owner- 
Bhlp of such goods and chattels is to remaln in the conditional vendor or in 
a person other than the conditional vendee, until they are paid for, or untll 
the occurrence of a future event or contlngency, shall be vold as against sub- 
séquent purchasers, pledgees or mortgagees. In good faith, and as to them 
the sale shall be deemed absolute, unless such contract of sale, contalnlng 
such conditions and réservations, or a true copy thereof, be flled as directed 
In this article, and unless the other provisions of the lien law applicable to 
such contracts are duly compUed with." 
239 F.-3 
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[5] In the opinion of the District Court section 62 of the New York 
Statutes is cited to sustain the proposition that, under the law of that 
State, the title of the vendor is not good as against creditors of the 
vendee; but it is évident that the court could not hâve had the text 
of the law before it, for, if it had, it could not hâve reached such a 
conclusion. This error, although not specifically noted in the assign- 
ments of error, is such an obvious one, and so related to the third as- 
signment of error above specified, that we feel called upon to consider 
it in order to do justice and make a complète and final disposition of 
the case. 

Section 47a2 of the Bankruptcy Act of July 1, 1898 (30 Stat. 557, 
c. 541), as amended in 1910 (Act June 25, 1910, c. 412, 36 Stat. 840 
[Comp. St. 1913, § 9631]), defines the rights of trustées as follows: 

"And such trustées, as to ail property in the custody or eomlng into the 
custody of the bankruptcy court, shall be deemed vested with ail the rights, 
remédies and powers of a credltor holding a lien by légal or équitable proceed- 
Ings thereon; and also, as to ail property not in the custody of the bank- 
l'uptcy court, shall be deemed vested wlth nll the rights, remédies, and pow- 
ers of a judgment credltor holding an exécution duly retunied unsatisfied." 

This act has been held to confer upon the trustée the rights which 
the bankrupt or any of his creditors possessed or might lawfully pos- 
sess at the time of the filing of the pétition. Hewit v. Beriin Machine 
Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986; Potter Mfg. 
Co. V. Arthur, 220 Fed. 843, 136 C. C. A. 589, Ann. Cas. 1916A, 1268 ; 
Clark V. Snelliny, 205 Fed. 240, 123 C. C. A. 430; In re Floyd-Scott 
Co. (D. C.) 224 Fed. 987; In re Pittsburg-Big Muddy Coal Co., 215 
Fed. 703, 132 C. C. A. 81 ; Root Mfg. Co. v. Johnson, 219 Fed. 397, 
407, 135 C. C. A. 139. But as the Press Company, the conditional 
vendee, had no title to the property, by reason of its failure to com- 
ply with the conditions of its contract, and the reserved title of the 
Mergenthaler Company is valid as to creditors of the vendee, the trus- 
tée, who stands no better than the vendee or its creditors, has no right 
to retain the property 

The decree of the District Court is reversed, the case is remanded 
to that court, with directions to enter a decree in favor of the peti- 
tioner, and the petitioner is awarded costs in this court 



BWART et al. v. SQUIRB. 

(Circuit Court of Appeals, Fourth Circuit. December 2, 1&16.) 

No. 1381. 

1. BOUNDAEIKS ®=»3(1) — DESCEIPTION RELATIVE IMPORTANCE OF CoNFLICTING 

Eléments. 

In ascertaining the boundaries of a tract of land, the guides in the 
order of Importance are: (1) Natural objects; (2) artificial objects; (3) 
adjacent boundaries ; (4) courses ; (5) distances ; and (6) quantity — but 
the rule Is flexible, and does not control against the intention of the par- 
ties as shown by the description taken as a whole, and the order of ini- 

©:=}For other cases see Rame toplc & KEY-NUMBER In al! Key-Numbered Digests & Indexe» 
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portance Is more flexible when the description of subdivisions of a tract Is 
ascertalned by protraction and not by actual survey. 

[Ed. Note.— For other cases, see Boundarles, Cent. DIg. §§ 3, 5; Dec. 
Dig. <S==3a).] 

2. Advebse Possession <S=»16(1) — Nature and Requisites — ^Actuai. Posses- 

sion. 

Under the law o( West Virginia the building of a small house on a 
tract of land by a elaltnant, In whlch he kept some tools, but whlch he 
never occupled, the cuttlng of a few sapllngs, and the occaslonal burnlng 
of brush do not constltute adverse possession. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dlg. §§ 82, 
83, 87, 88 ; Dec. Dlg. ©=5l6(l).] 

3. Public Lands ©=5186 — Gbants of State Lands by Virginia — Eitect of 

fobfeiturb fob nonpayment of taxes. 

Under the law of Virginia In force In 1840, the forfelture of land for 
nonassessment and nonpayment of taxes under a senior grant transferred 
the title to the Junior grantee of the state agalnst whom the land was 
assessed, and by whom the taxes had been paid for 5 years only when tue 
clalmant under the junior grant was in possession. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 599; Dec. 
Dig. ©=5186.] 

4. Public Lands <S=>186 — Lands Forfeited to State — Transfek of Title;. 

Under the tax statute of West Virginia as construed by its highest 
court, each separate tract of land must be returned and assessed as an en- 
tirety, and. If any undivided Interest is left ofC and not chargea wlth 
taxes for 5 years, the omission opérâtes as a forfelture of the entire 
land, and under Const. W. Va. 1872, art. 13, § 3, and Code W. Va. 1913, c. 
31, § 40 (section 1099), the title passes to a clalmant under a Junior grant 
as by adverse possession who bas pald the taxes thereon for 5 years. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 599; Dec. 
Dig. (S=>186.] 

In Error to the District Court of the United States for the Southern 
District of West Virginia, at Charleston ; Benjamin F. Keller, Jndge. 

Ejectment by Andrew Squire against Harvey Ewart and C. L. Park- 
er, administrators of the estate of James A. Parker, deceased, and 
James T. McCreery. Judgment for plaintiff, and défendants bring 
error. Affirmed. 

William H. Sawyers, of Hinton, W. Va., and H. M. Patterson, of 
Beckley, W. Va. (T. N. Read, of Hinton, W. Va., on the brief), for 
plaintiffs in error. 

J. Lewis Bumgardner, of Beckley, W. Va., and W. R. Thompson, of 
Huntington, W. Va. (J. J. Divine, of Welch, W. Va., and Z. T. Vinson, 
of Huntington, W. Va., on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The only question now made in this action 
of ejectment is whether the district judge erred in directing a verdict 
in favor of the plaintiff for the land in dispute. 

The déclaration covered 31,633 acres, but the défendants disclaimed 
title to ail the land described therein except a tract of 750 acres. They 
claim this tract under a grant of the state of Virginia to Thomas Rut- 
ter and Reuben Etting for 174,673 acres, dated January 9, 1796. The 

âcsFor other cases see saine toplc & KEY-NUMBER !□ ail Key-Numbered Dlgests & Indexes 
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plaintiff daims under a junior grant of 90,000 acres to James Welch, 
dated February 11, 1797. The proof was that both grants covered the 
land in dispute, and that the plaintiff has a complète chain of title f rom 
Welch. The plaintiff asserts that the évidence shows conclusively : (1) 
That neither of the défendants, nor those under whom they claim, ever 
acquired title or held possession of any part of the land under a senior 
grant; (2) that if the défendants, or those under whom they daim, 
acquired title under the senior grant, either by conveyance or adverse 
possession or both, it was forf eited for nonassessment and nonpayment 
of taxes, and under the laws of the state of West Virginia the title so 
forfeited inured to the plaintiff as a holder of the title under the junior 
grant from the state, who had paid taxes for five years. 

The first question, then, is whether the défendants ever acquired 
title under the senior grant. On December 15, 1840, the whole of the 
tract of 174,673 acres covered by the senior grant was sold as land for- 
feited for taxes by Alfred Beckley, commissioner of delinquent and 
forfeited lands. Before the sale the land was divided into 28 lots. Lot 
No. 2 was purchased by Wilson Abbott, and the conveyance was made 
to him November 10, 1842. The défendants claimed from Wilson 
Abbott under this deed, and the issue of fact is whether the land in 
dispute was embraced in it. 

[1] In ascertaining location the guides in the order of importance 
are: (1) Natural objects; (2) artificial objects; (3) adjacent bounda- 
ries; (4) courses; (5) distances; (6) quantity. But the ruie is flex- 
ible, and it does net control against the intention of the parties as shown 
by the description taken as a whole. Ruffner v. Hill, 31 W. Va. 428, 7 
S. E. 13; Lewis v. Yates, 62 W. Va. 575, 59 S. E. 1073; White v. 
Luning, 93 U. S. 514, 23 L. Ed. 938; Watl<ins v. King, 118 Fed. 524, 
55 C. C. A. 290; Mylius v. Raine- Andrew Lumber Co., 69 W. Va. 346, 
71 S. E. 404; Tolley v. Pease, 72 W. Va. 321, 78 S. E. 111; McClure 
V. Glady Ford Lumber Co., 183 Fed. 76, 105 C. C. A. 368. The order 
of the importance of the guides is manifestly the more flexible vvhen 
the description of subdivisions of a tract is ascertained by protraction 
and not by actual survey. 

For the purposes of the sale the exterior lines of the original tract, 
embracing 174,673 acres, were actually surveyed, the courses and dis- 
tances being given, and the mile and half-mile stations indicated by 
trees numbered on the plat. The separate tracts were not surveyed 
but laid out by protraction. Within the boundaries of the old grant 
were several tracts excluded from the sale because the titles to them 
in other persons were çonsidered to be superior to the grant of 1796. 
Thèse were indicated on the plat, but it does not appear that they were 
actually surveyed. One of thèse tracts was the Preston survey of 2,500 
acres, the natural marks, boundaries, courses, and distances of which 
were known and recognized; and they are now acknowledged to be 
binding on the parties to this controversy. The first call on the deed 
from Beckley, commissioner, to Wilson Abbott, under whom défend- 
ants claim, is: 

"Beglnnlng at the twenty mile tree south Une of the original survey ; then 
N. 10 W. 190 pôles to the two whlte oaks and a red oak, corner of Preston's 
2,500 survey." 
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Comparison of the map by which the sale was made with the resur- 
veys made for the purposes of this case shows beyond doubt that Beck- 
ley was mistaken either as to the location of the 20 mile tree called 
for in its relation to the Preston survey, or as to the location of the 
Preston survey, and that the map by which he sold is incorrect in that 
respect. He either thought the 20 mile tree farther east than it was, 
or the Preston survey farther west than it was. It is admitted, how- 
ever, that the eastern lines of tract No. 2 must conform to the Unes of 
the Preston survey for which it calls by known marks, courses, and 
distances. The line N. 10 W. 190 pôles from the 20 mile tree or sta- 
tion as ascertained does not go near the known corner of the Preston 
survey, but if the known and recognized corner of the Preston survey, 
for which the deed calls, be taken as a starting point and the call re- 
versed to ascertain the point Beckley meant by what he called the 
twenty mile tree, and the other courses and distances called for by his 
description of tract No. 2 followed, the resuit is a tract of land for No. 

2 which corresponds in shape, course, distance, and area with that 
tract as laid down on the old map. It corresponds also with the under- 
standing of Abbott as to his purchase as indicated by the descriptions 
in his resales of the tract in several portions. What is, perhaps, more 
significant it corresponds closely with the distance called for in the 
southern boundary of adjacent tract No. 1, the description of which 
called for the 20 mile tree as the southwest corner. Had Beckley's 
mistake been in supposing that the Preston survey was farther west 
than it was, this would not hâve been the case. 

On the other hand, it is contended by défendants that ail this should 
be held to be overcome and the location controlled by the description 
in the forfeiture proceedings, which places the 20 mile tree 200 pôles 
west of Guyandotte Mountain, and the désignation of it on the old 
map as west of the mountain, whereas the location of the tract as con- 
tended for by the plaintifï would place the 20 mile tree east of the 
mountain. From this location of the 20 mile tree the défendants con- 
tend that by reversing the call of the last line 480 pôles the southwest 
corner is ascertained. To correspond with this it is reasoned that the 
northern line of the tract described in the deed as 145 pôles should be 
correspondingly lengthened to 573 pôles ; or, if not, then the course 
and distance of the western line should be disregarded, and the west- 
ern line run from the last call of the deed on the northern line to the 
terminus of the southern line as contended for by the défendants. It 
is only by this reasoning that the land in dispute can be made to fall 
into tract No. 2. In further support of this conclusion the défendants 
rely on the fact of the assertion of title to the disputed land by George 
Snufïer claiming under Abbott, his undertaking to convey the land to 
Azel Ford in 1892, some acts of Snuffer indicating possession, and suc- 
cessive conveyances from those deriving title under Snuffer, including 
the conveyance to the défendants. Reliance is also placed on thé fact 
that the Beckley map indicates that the boundary between tracts 2 and 

3 was at or near the I8I/2 mile tree, and on the évidence that it was 
considered by the community to mark the boundary between tracts 2 
and 3. 
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It will be observed that the défendants' theory that the présent lo- 
cation of the 20 mile tree'is controlling requires that the course and 
distance from the 20 mile tree to the known corner of the Preston sur- 
vey, the length of the northern line, the location of the Preston survey 
on the map, the shape of tract No. 2 on the map, and the length of the 
Southern line of tract No. 1 should be disregarded, and that the area 
of tract No. 2 should be increased over 1,000 acres, and that too, al- 
though the 20 mile tree could not be found and the évidence of Beck- 
ley's mistake as to its location seems to be convincing. The deed does 
not call for the 18i/^ mile tree and therefore the course and distance 
cannot be varied to carry the western line to that point. 

While it is impossible to reconcile ail discrepancies, the plaintiff's lo- 
cation is made out so clearly that we do not think there is ground for 
any reasonable différence of opinion. It reconciles ail proved marks, 
corners, courses, and distances set out in the deed, except the location 
of the 20 mile tree. The call for the 20 mile tree is not sufficient to 
overturn so many strong évidences of the intended location as con- 
tended for by the plaintiiï. That location is consistent too with the 
shape of the map and with ail areas called for, except that of tract No. 
3, which is not described by metes and bounds. Ail thèse points of 
agreement leave little room to doubt that the intention of the grantor 
was not to include the land in dispute, and his intention, gathered from 
the entire transaction, governs. It follows that the conveyance by the 
commissioner of tract No. 2 did not include the land in dispute, and 
therefore conferred neither title nor color of title on the défendants' 
grantor, Abbott, and that no adverse possession of défendants or their 
grantors of any portion of tract No. 2 could avail as adverse posses- 
sion under this deed as title or color of title to the land in dispute. It 
follows also that there was no presumption of possession in the défend- 
ants, since they had no title. 

[2] But the défendants contend that, even if it be true that the land 
in dispute does not lie within the boundaries of the tract conveyed 
by Beckley, commissioner, as tract No. 2, nevertheless they hâve prov- 
ed sufficient adverse possession under color of title derived in a 
différent way. The other color of title relied on begins with a con- 
veyance from George Snufïer to Azel Ford September 18, 1892, and 
continues by successive conveyances to défendants. This color of 
title must be held to begin with this conveyance because the preceding 
deeds are ail limited to the land conveyed by Beckley, commissioner, 
to Abbott, and, as we bave seen, that deed did not embrace the land 
in dispute. The possession of Snuffer, therefore, before the exécution 
of his deed to Azel Ford, could not extend to any land except that 
in his actual possession because he had no color of title. After this 
deed of 1892 from Snuffer to Ford there was no continuous adverse 
possession on the part of the défendants for 10 years. It is true 
that one of the défendants claimed the land and leased it to Farmer 
in 1902, but there was no continuous possession by Farmer. He built 
a small house in which he kept some tools, but which he never oc- 
cupied, eut a few saplings, and burnt brush from time to time, but 
this was not the adverse possession required by the statute of West 
Virginia. 



EWAET V. SQTJIKE 39 

"A mère clalni to possession, accompanied by the occaslonal cutting of tlm- 
ber, the prévention of trespasses, the payment of taxes, and the assertion of 
title, is not sufficlent, but It must be such occupation, use, or holding of the 
property, or change In Its character, as wiU make such elalraant during sueli 
statutory period contlnuously subject to be treated as a trespasser." Wilson 
V. Braden, 56 W. Va. 372, 49 S. B. 409, lOT Am. St. Rep. 927 ; State v. Moorey 
71 W. Va. 285, 76 S. E. 461. 

The plaintiff's possession of a portion of the land embraced in the 
interlock with the older grant was proved to hâve been continuons 
since 1899 under the junior grant. Hence the plaintiff's possession 
of a part of the interlock would extend to the land in dispute, and 
vest in him a good title, since there was no actual possession of the. 
défendant after 1892 of any portion of the land in dispute sufficient 
to confer a good title, and no possession at any time of a part 
of the interlock under the senior grant. Camden v. West B. L,. Co., 
59 W. Va. 148, 53 S. E. 409; Chilton v. White, 72 W. Va. 545, 78 
S. E. 1048. 

[3] But if it be assumed that the land in dispute was embraced in 
the conveyance of tract No. 2, and that the défendants and those under 
whom they claim did acquire title from Beckley, cominissioner, the 
plaintiff is nevertheless entitled to recover under the tax laws of West 
Virginia as construed by the Suprême Court of that state. The plain- 
tiff's first claim under thèse tax laws is that upon the forfeiture in 
1840 of the whole of the Rutter and Etting grant the title was trans- 
ferred to and vested in his predecessors in title by virtue of the 
junior grant and payment of taxes for 5 years. This claim is with- 
out foundation. Under the laws of the state of Virginia then in force, 
the forfeiture for nonassessment and nonpayment of taxes under a 
senior grant transferred the title to the junior grantee of the state 
against whom the land was assessed and by whom the taxes had been 
paid for 5 years only when the claimant under the junior grant was 
in possession. Inasmuch as there was no proof of possession at that 
time under the junior grant, this forfeiture inured to tlie benefit of 
the state, and not to the bénefit of the plaintiff or his predecessors 
in title. Atkins v. Lewis, 14 Grat. (Va.) 30. 

[4] The serions claim which the plaintiff makes to the benefit of 
a forfeiture arises under the law of the state of West Virginia as 
it stood in 1883, when the second alleged forfeiture occurred. The 
provision of the Constitution of that state is as follows : 

"AU title to lands In this state heretofore forfelted, or treated as forfeited, 
waste and unappropriated, or escheated to the state of Virginia, or this state, 
or purchased by either of said states at sales made for the non-payment of 
taxes and become irredeemable, or hereafter forfelted, or treated as forfeited, 
or escheated to this state, or purchased by it and become irredeemable, not re- 
deemed, released, or othervi'ise dlsposed of, vested and reraaining in this state, 
shall be, and is hereby transferred to, and vested in any person (other tban 
those for whose default the same may hâve been forfeited or returned delin- 
quent, their heirs or devisees), for so much thereof as such person has, or shall 
hâve had actual continuons possession of, under eolor or claim of title for 
ten years, and who, or those under whom he claims, shall hâve paid the state 
taxes thereon for any five years during such possession; or if there be no 
such person, then to any person (other than those for whose default the same 
may bave been forfeited, or returned dellnqiient, their heirs or devisees), for 
80 much of said land as such person shall hâve title or claim to, regularly 
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derived, medlately or Immediately from, or under a grant from the common- 
wealth of Virginia, or this state, net forfelted, whlch but for the title for- 
feited, would be valld, and who, or tliose under whom he claims bas, or shall 
nave paid ail state taxes charged or chargeaWe thereon for flve successive 
years, after the year one thousand eight hundred and sixty-five, or from the 
date of the grant, if it shall hâve issued slnce that year; or if there be no 
such person, as aforesaid, then to any person (other than those for whose de- 
fault the same may hâve been forfeited, or returned dellnquent, their helrs 
or devisees), for so much of said land as such person shall bave had claim 
to and actual continuons possession of, under color of tltle for any five suc- 
cessive years after the year one thousand eight hundred and sixty-five and 
bave paid ail state taxes charged or chargeable thereon for said period." 
Oonst. 1872, art. 13, § 3. 

Section 1099 of the Code of West Virginia is in the same lan- 
guage. 

If the défendants were in possession rightfuUy holding under the 
senior grant as they claim, and failed to hâve the land assessed and 
to pay the taxes, then forfeiture would inure to the benefit of the 
plaintiiï or his predecessors in title claiming under a junior grant and 
paying taxes for the 5 preceding years. 

It appears from the record that the two undivided one-third in- 
terests claimed by the predecessors in title of the défendants were 
entered upon the land books and charged with taxes. But it also 
appears that one undivided one-third interest was not placed on the 
land books, and not assessed, and the taxes thereon were not paid. 
It is not a compliance with the tax law of West Virginia to place 
separately on the land books undivided interests. In construing the 
Constitution and statute, the Suprême Court of the state has held 
that each separate tract must be returned as an entirety, and that if 
an undivided interest is left off and not charged with taxes for five 
successive years, the omission opérâtes as a forfeiture of the entire 
land. This forfeiture by reason of the failure to place one-third 
interest on the land books occurred in 1883. Before that time the 
Suprême Court of West Virginia had decided that such a failure 
would operate as a forfeiture of the entité tract. Smith, Trustée, v. 
Tharp, 17 W. Va. 221. And this décision has been reafïirmed by 
Toothman v. Courtney, 62 W. Va. 167, SB S. E. 915, 921 ; Caretta 
Ry. Co. v. Fisher, 74 W. Va. 115, 81 S. E. 710. 

"Thèse cases hold that the lands owned by cotenants cannot lavrfuUy be 
assessed to each of them by an acreage equal to his share, or by a fractlonal 
part representing his undivided interest; and that, if thus assessed, and any 
undivided interest is omitted from the land books and not charged with tax- 
es for 5 successive years, tltle to the entire tract becomes forfeited, and vests 
in the state, notwlthstanding entry and payment of the taxes assessed may 
hâve been made as to other undivided interests thereln." Lawson v. Pocahon- 
tas, etc., Co., 73 W. Va. 296, 81 S. B. 583. 

This construction of the state statute is, of course, binding on this 
court. 

The record affords no escape from the conclusion that the plaintifï 
was entitled to recover the land in dispute, and the district judge 
was right in directing a verdict. 

Affirmed. 
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SOUTHBEN KY. CO. v. MATS.* 
(Circuit Court of Appeals, Fourth Circuit. December 9, 1916.) 
No. 1449. 

1. Mastee and Servant <S=3288(5) — Injuries to Servant — Asstjmption of 

RisK — Knowledge op Danger. 

PlaintifE was foreman of a rallroad wrecbing crew, and was requlred 
by the company to remain witli tlie wrecking outflt wbenever it was out 
on the road, eating and sleeping in the camp car. At the close of a day's 
work in clearing a wreck, the outflt was to be taken to a town for the 
night. The movement of the outfit on the road was under the control of 
a regular train crew, not subject to the wrecking foreman's orders. This 
crew intended to take some of the wrecked cars which plaintiff had re- 
placed on the rails back to the same town where the wrecking outfit was 
to spend the night, and the conductor made up the train with the bad- 
order cars between the engine and the wrecking outfit, though the track 
was on a grade and the air braUes on the cars could not be connected, so 
that those on the wrecking outfit were eut off (rom the engineer's control. 
Plaintiff wamed the conductor of the danger of making up the train that 
way, but nevertheless the conductor started down the grade without any 
brakeman at the hand brakes. A coupling between the wrecked cars 
broke, so that the train pulled apart, and thereafter the two parts col- 
lided, injuring plaintiff, who was eating bis supper in the camp car. Held, 
that it could not be said as a matter of law that plaintiff assumed the 
risk, though he knew of the danger, since he was requlred to remain with 
the outfit, and the act of the conductor in proceedlng after plaintiff's 
warning was an assurance of safety on which he was entitled to rely. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig, § 1077 ; 
Dec. Dig. ©=3288(5).] 

2. Mastee and Servant <S=î228(1) — Injuries to Servant — Contributory 

Négligence — Emploters' Liability Act. 

In an action under Employers' IJability Act Aprll 22, 1908, c. 149, 35 
Stat. 65 (Comp. St. 1913, §§ 8657-8665), which provides that contributory 
négligence shall not bar reeovery, but that the damages shall be diminlsh- 
ed in proportion to the amount of the négligence attributable to him, a 
reeovery for injuries to a servant Is not defeated by proof of bis négli- 
gence, unless It is shown that such négligence was the sole cause of the 
injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 670 ; 
Dec. Dig. ©=5228(1).] 

In Error to the District Court of the United States for the Eastei-n 
District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Action by Z. E. Mays against the Southern Railway Company to 
recover for personal injuries. Judgment for plaintifï, and défendant 
brings error. Afifirmed. 

Thomas B. Gay and Eppa Hunton, Jr., both of Richmond, Va., for 
plaintiff in error. 

Volney E. Howard and Irvin P. Whitehead, both of Lynchburg, Va., 
for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 
PRITCHARD, Circuit Judge. In disposing of the questions in- 
volved herein the défendant in error will be ref erred to as plaintifï, and 

®=3For other cases see same toplc & KBY-NUMBER tn ail Key-Numbered Dlgests & Indexes 
•Rehearlng deaied February 28, 1917. 
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the plaintiff in error as défendant; such being the relative positions 
occupied by the parties in the court below. 

The plaintiff was an employé of défendant, and brings this action to 
recover for personal injury, pursuant to an act of Congress known as 
the fédéral Employers' Liability Act. Among other things it is agreed : 

"ïhat the défendant was a common carrier by rallroad engaged In Inter- 
state commerce, that It was operating the railroad mentioned In the déclara- 
tion as an Interstate lailroad in interstate commerce, and that the plaintiff 
was actually engaged as an employé of the défendant in the performance of 
interstate work on sald rallroad at the time of receiving the injuries eom- 
plained of in the déclaration." 

It appears that the plaintiff was a member and the "foreman" (called 
"derrick foreman") of a gang of six men, employés of défendant, called 
a "wrecking crew," with headquarters at Monroe, Va., whose duty it 
was, upon receiving orders, to go with the Monroe "wrecking train" 
to any needed point for the purpose of removing wrecked cars or other 
obstructions from defendant's tracks. This wrecking train consisted 
of a tool car, truck car, flat car, camp car, and a derrick car. Upon 
the latter were instaJled a derrick and a steam engine for operating the 
same, weighing 74 tons. When the wrecking train was to be moved 
from one place to another, and while it was out in service, as on this 
occasion, it was occupied by the wrecking crew as their place of abode 
at ail times when they were not actually at work; and in ail of its 
movements, in shifting on the side tracks or when running on the road, 
it was in charge of and operated by a regular "train crew," and was 
drawn by a regular locomotive engine. This train crew consisted of a 
conductor, an engineer, a fireman, and two brakemen. 

The wrecking crew and the wrecking train of which the plaintiff 
was foreman was sometimes called an "outfit," and this one was called 
the "Monroe outfit." This outfit, along with a similar outfit from 
Spencer, N. C, had been engaged for two days in removing a wreck 
which obstructed defendant's track at Reedy Fork, in the state of 
North Carolina. On the evening of April 6, 1914, the removal of the 
wreckage not being completed, the Monroe outfit (the wrecking crew 
and wrecking train) had been assembled at Brown's Summit, a short 
distance from Reedy Fork, for the purpose of being taken to Greens-- 
boro for the night, to be returned to the scène of the wreck the follow- 
ing morning, for continuing the work. During the day a number of 
disabled cars had been taken from the wreck and assembled at Brown's 
Summit. It was a part of the défendant company's program that thèse 
disabled cars and the five cars composing the Monroe wrecking train 
should be made up into a single train, and that this train as thus made 
up should be run from Brown's Summit to Greensboro. 

Preparatory to being placed into this train, the five or six disabled 
cars had been coupled or chained together by the wrecking crew, with 
the aid of Conductor Moore of the train crew (as was his duty) under 
the gênerai supervision of the plaintiff. After the completion of this 
work, it is insisted by plaintiff that the duty of himself and the other 
members of the wrecking crew was ended. After the plaintiff had in- 
formed Conductor Moore that this work was donc, the plaintiff and 
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ail o£ his crew repaired to the cars of the wrecking train to arrange the 
tools in thèse cars for the trip to Greensboro and to eat supper, ail of 
which was in the line of their duty. Thereupon Conductor Moore 
took charge of the situation ; it being the duty of himself and his train 
crew to assemble and couple the disabled cars to the cars of the wreck- 
ing train, making them into a single train, and, after thus making up 
the train, to run it into Greensboro, ail under his sole direction. The 
plaintifï and his crew took no part in this work, it not being a part 
of their duty. 

It appears that at this juncture the two brakemen of Conductor 
Moore's train were absent, and that the conductor undertook to move 
the train by the use of the locomotive engine, without the aid of the 
brakemen or any other person. It is insisted by plaintifï that the con- 
ductor was anxious to start for Greensboro, and therefore did not wait 
until he could get aid f rom his own crew, or f rom Conductor Tarleton 
and his crew ; that, instead of moving the train at that time, he should 
hâve waited until it could hâve been moved with reasonable safety. 
However, it appears that the conductor succeeded in shifting and get- 
ting ail the cars together and coupled up on one of the side tracks, with 
the engine in front looking north, and on a very steep downgrade with 
five or six disabled cars placed next to the engine, and ail the "wreck- 
ing train," including the 74-ton derrick car, which was coupled behind 
and next to the disabled cars, ail coupled into one train. The train as 
thus made up could not be operated by air brake control f rom the en- 
gine, because the air brake apparatus as well as the hand brakes on the 
disabled cars had been crippled, and air brake connections with the 
wrecking train could not be made, because they were ail behind the 
disabled cars. The conductor caused the engineer to put the train in 
motion in this unprotected condition, which caused the coupling be- 
tween two of the disabled cars to break, thus parting the train, and 
subsequently the rear part of the train crashed into the forward part 
from lack of control, causing a collision which was so violent in its 
nature that two of the wrecking crew were thrown many feet and 
prone upon the floor of the car, others were knocked against the wall 
of the car, stoves and tables were wrenched from their fastenings, and 
the heavy trucks were displaced and thrown from the flat car, so that 
it required a derrick to replace them. The plaintifï was thereby in- 
jured. 

At the close of the évidence the défendant moved the court to direct 
the jury to iind a verdict in its favor, which motion was refused, and 
the case was submitted to the jury with instructions, and the jury found 
for the plaintiiï and assessed his damages at $7,500, from which judg- 
ment the défendant sued out a writ of error. 

[1] There are a number of assignments of error, but upon argu- 
ment in this court it was practically conceded that the real question 
involved in this controversy is as to whether the plaintifï assumed the 
risk incident to his employment, and therefore is not entitled to recover. 
It is urged in support of this contention that the plaintifï knew of the 
unsafe condition of the cars and especially the manner in which they 
were coupled together, and that in boarding the train at that time he 
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assumed ail the risks incident thereto, and that the court below erred 
in refusing to direct a verdict in favor of défendant upon thèse grounds. 
It appears frotn the record that plaintiff relied solely on the second 
count of the déclaration. Among other things, the court below in its 
charge made the following statement as to the grounds set forth in the 
déclaration upon which plaintiff relied for a recovery in this case : 

"The jury wIU not be concemed with any matter contalned In the first, 
third, and fourth counts ; the plaintilï not asking anything under those three 
counts of the déclaration. The plaintiff, however, relies on the négligence 
alleged in the second count of the déclaration. The acts of négligence alleged 
In the second coiint and relied on by the plaintiff are the following, namely: 
Négligence on the part of the conductor (1) in causing or permitting the train, 
as it was then made upon the slde track, to be put in motion while the wreck- 
ing cars which were then occupied by the plaintiff and other members of his 
crew were coupled to said train ; and (2) without any provision for controll- 
ing the movements of said train, or any car thereof, either by air brake or by 
hand brakes ; and (3) in negligently failing to keep any reasonable or adéquate 
lookout or watch for the purpose of ascertainlng if the said train or any por- 
tion thereof should beeome parted from another portion thereof; (4) or for 
stopping the rear part if it should beeome parted ; (5) or to provide for such 
lookout or watch." 

The position occupied by the plaintiff required the performance of 
certain duties, and a careful examination of the évidence leads us to 
the conclusion that he did everything on this occasion required of him 
as foreman of the wrecking crew. From the very nature of things 
the plaintiff as foreman of this crew had charge of the rerailing of the 
cars, and, among other things, it follows that he was required to déter- 
mine as to whether the cars rerailed were capable of being moved. 
We find nothing in the record to show that any of the cars rerailed 
were not capable of being hauled to Greensboro. 

The duty of moving the train, as we hâve stated, likewise devolved 
upon the train crew, under the direction of the conductor. The plain- 
tiff, who testified in his own behalf, after having described the lo- 
cation of the tracks, and referring to the fact that he had performed 
ail the duties required of him, except to fasten the derrick down with 
screws, and to chain it so as to keep it from turning around when 
the car was in motion, said : 

"We had to stop and wait for him to make this coupllng, and to keep him 
from pushing over us while we were fastening down, and cleaning out the asli 
pans and fixing the machine up In gênerai to run, and when we got through 
with our work we walked down to the lower end — the north end — of the cars 
where the engine was, and the conductor then asked if he could move down 
to the switch. I told him, 'Yes;' and I asked him the question what was he 
going to do, and he said, 'Pull them out and shove them up on the main Une, 
ail of them ;' and I told him that he had his train made up in the position he 
wanted to run, that if I was in his place I would not handle them, that those 
cars (the crippled cars) were not in condition to handle them, with a heavy 
70-ton derrick on the far end of them, and the engine on the other end ; an4 
he did not say anything more. I suggested that he * • • might put his 
engine out on the main Une, and let his cars drop out when he got ready to go, 
and let them couple up ; that he was going to take the crippled cars to Greens- 
boro." 
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The plaintif? further testified that: 

"It was not reasonably safe to start a train coupled up as It was at that 
tltne without air brakes and wlthout anybody at the hand brakes ; that It was 
not safe at ail, otherwise he would not hâve called the conductor's attention 
to it ; that he would hâve just taken it for granted that he knew it was dan- 
gerous, and would not hâve undertaken to move them ; that he called the con- 
ductor's attention to It before he went Into the car; ♦ • ♦ that it was 
unusual to move a train in that condition." 

We find the foUowing in the évidence of the witness Harvey: 

"Q. • * * Now, I want to ask you if it was, or was not, a safe and 
prudent thlng to put that train in motion, on a downgrade, without anybody 
to man the hand brakes of the wrecklng train, and with no air on the train? 
A. No, sir; I would not consider it prudent or safe by any means." 

This witness also said that, if the exigenc}^ was such as to re- 
quire the train to be moved at once and without waiting for the brake- 
men, the conductor should hâve "given the signal to the engineer 
and hâve handled the brakes his own self." It is true that there was 
a conflict between the évidence offered by plaintiff's and defendant's 
witnesses as to the way in which the train was made up, etc., but ail 
such questions were submitted to and passed upon by the jury. It 
also appears from the évidence that the foreman and wrecking crew, 
while not engaged in work, lived in the camp car ; that is to say, took 
their meals in this car and also slept there, and were, among other 
things, by virtue of their employment, required to accompany the 
wrecking train whenever and wherever the défendant might désire 
to take it in the course of doing the particular work which this crew 
was required to do. 

It is true that the foreman called the conductor's attention to the 
fact that it was unsafe in his opinion to move the cars as then made 
up, and especially in view of the fact that the car with the heavy 
derrick was attached to the rear of the bad-order cars, which caused 
an unusual strain on the temporary couplings that were being used 
on some of the crippled cars. From this circumstance it is argued 
by counsel for défendant that the plaintifï had full knowledge of the 
dangerous and unsafe manner in which the train had been made up, 
and that therefore as a matter of law he assumed any risk incident 
to boarding the train while in that condition. In this respect counsel 
seems to overlook the fact that the défendant owed the duty to the 
plaintifï to make up the train in a reasonably safe condition, and like- 
wise to operate the same in a reasonably safe way. The fact that 
the conductor, after having been warned by the plaintifï as to the 
condition of the train, failed to adopt the suggestions of the plaintifï 
and proceeded to move the train as then made up, under the circum- 
stances was in the nature of an assurance to the plaintifï that the train 
was in a reasonably safe condition at that time. 

While, according to plaintiflf's own testimony, it was more or less 
hazardous to move the train in its then condition, yet he testified that 
if the conductor had required the services of the brakemen, so as 
to control the movement of the train, the accident would not hâve 
occurred. The plaintifï, having performed his duty, had a right to 
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expect that the conductor would employ such means as might be 
necessary to insure safety in moving the train, and this proposition 
was submitted to the jury, and the issue thus raised vvas found in 
favor of the plaintiff; i. e., that the proximate cause of plaintiff's 
injury was due to the négligent manner in which the train was moved 
under the immédiate direction of the conductor. The plaintiff only 
assumed such risks as were incident to the condition of the cars of 
which he had knowledge, or by diligence could hâve known. For 
instance, if he had rerailed a car with a broken axle or other defect, 
with full knowledge at that time of the existence of such défait, 
and that it rendered the car incapable of being safely transported, 
he would hâve assumed any risk incident to the moving of such car. 

From the évidence it appears.that the cars were in condition to be 
moved, and that the wreck was due to the fact that they were im- 
properly placed, and, owing to the absence of the brakemen, im- 
properly handled. Therefore his injury was due to the négligence 
of the conductor, which resulted in bringing about a condition that 
plaintiff could not hâve reasonably anticipated, and under such cir- 
cumstances it would be manifestly unfair to hold that he had as- 
sumed the risk incident to a condition over which he had no control, 
and which had been created by the négligent acts of a fellow servant. 
This would be especially true when we consider, as we hâve already 
stated, that plaintiff was compelled to accompany the wrecking train 
from place to place under the direction of the défendant. At any 
rate, the question as to whether the défendant assumed the risk was 
one for the jury to détermine. 

[2] It appears, among other things, from the testimony, that a 
link had been used for the purpose of coupling the cars, and that this 
coupling was the one that broke and caused the wreck. It is there- 
fore insisted by counsel for défendant that inasmuch as plaintiff made 
the coupling with this link, instead of chaining the cars together, he 
thereby contributed to his own injury. This cannot avail the de- 
fendant for two reasons: (1) It appears that the conductor furnished 
the link used for this coupling and was présent when the coupling 
was made; and (2) the doctrine of contributory négligence does not 
so apply in an action of this character as to prevent any recovery; 
also tJtie statute under which this suit was instituted provides that 
contributory négligence "shall not bar recovery, but the damages 
shall be diminished by the jury in proportion to the amount of nég- 
ligence attributable to such employé." 

In considering the facts in this case we should keep in mind the dis- 
tinction between the conséquences of contributory négligence and as- 
sumption of risk. Under the fédéral Employers' Liability Act one is 
only barred from recovery where it appears that he assumed the risk 
incident to his employment. On the other hand, contributory négli- 
gence is not a bar to recovery, and can only be considered in ascertain- 
ing the extent to which damages are to be mitigated. In the case of 
Illinois Central Railway Co. v. Skaggs, 240 U. S. 66, 36 Sup. Ct. 249, 
60 L. Ed. 528, the Suprême Court said: 



SOUTHERN ET. CO. V. MATS 47 

"It may be taken for granted that the statute does not contemplate a re- 
covery by an employé for the conséquences of action exdusively bis own ; that 
Is, where hls Injury does not resuit in whole or in part from the négligence cl 
any of the officers, agents, or employés, of the employlng carrier, or by reason 
of any defect or Insufficiency, due to its négligence, in its property or equip- 
ment. • * * But, on the other hand, it cannot be sald that there can be 
no recovery simply because the Injured employé participated in the act which 
caused the injury." 

From the foregoing it follows that, to defeat a recovery, it must be 
shown that the sole cause of the injury was due to the négligence of 
the plaintifï, and in the light of the f acts in this case it would be absurd 
to say that the plaintifï alone contributed to the cause of his injury. 
In the case of Seaboard Air Une Railway Co. v. Horton, 239 U. S. 
595, 36 Sup. Ct. 180, 60 L. Ed. 458, the Suprême Court, in referring 
to the différence between assumed risk and contributory négligence, 
said : 

"That there was a constant danger that the tube nilght explode was abun- 
dantly proved, and was admitted by plalntilï. » • • The jury might rea- 
sonably belleve that such a water glass would probably not explode In the 
ordinary «se of it, unless it was imperfect * * * in some respect other 
than the absence of the guard glass, and that, since there was no évidence of 
this, Horton was justified in assumlng that the danger of an explosion was 
not immediately threatening. • * • It would require a much plainer case 
than this to justlfy talilng the question from the jury." 

At an earlier hearing of the case of Seaboard Air Line Railway Co. 
V. Horton, 233 U. S. 503, 34 Sup. Ct. 639, 58 L. Ed. 1070, L. R. A. 
191 5C, 1, Ann. Cas. 191 5B, 475, the Suprême Court also held that, 
as a gênerai rule, assumption of risk is one of fact for the jury, except 
in cases where it is clearly established by the évidence that plaintifï had 
assumed the risk. Then it becomes a question of law to be decided 
by the court. In referring to this point the court said : 

"The distinction, although simple, Is sometimes overlooked. Contributory 
négligence involves the notion of some fault or breach of duty on the part of 
the employé ; and since it Is ordinarily his duty to talie some précaution for 
his own safety when engaged in a hazardous occupation, contributory négli- 
gence is sometimes deflned as a failure to use such care for his own safety as 
ordinarily prudent employés in similar circumstances would use." 

It is earnestly urged that the court below erred in refusing to grant 
certain instructions as tendered by défendant. An examination of 
thèse instructions shows that in the main they were given as requested, 
but it does appear that they were modified so as to conform to the the- 
ory upon which the case was tried, which we think was correct. It 
therefore follows that the assignments of error which pertain to those 
facts of the case are without merit. 

For the reasons stated, the judgment of the lower court is affirmed. 
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SPBING COAI, CO. V. KEEOH et aL 

(Circuit Court of Appeals, Fourth Circuit. December 21, 1&16.) 

No. 1435. 

CoBPOBATtONS <S=568 — ^INSOLVKNCY AND ReCEIVEBS — DlSTBIBUTION Oï BSTATB 

— Inteeest. 

Under the gênerai prindples o( equlty in the administration of the 
estate of an insolvent corporation through a recelvership, wtiere tliere 
are clalms of différent rank, the holders are entitled to interest until tlie 
time of payment, even though tlie tiolders of clalms of Inferior rank may 
receive no dividend at ail ; and this is especially true where the right to 
such Interest during a recelvership is expressly given to a prior lienholder 
by hls contract. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 2288, 2289 ; 
Dec. Dlg. <S=568.] 

Appeal from the District Court of the United States for the West- 
ern District of Virginia, at Lynchburg; Henry Clay McDowell, Judge. 

Suit in equity by Thomas T. Boswell and others against the Big 
Vein Pocahontas Coal Company. From an order confirming report 
of Edward P. Keech, Jr., and Harry H. Heiner, late receivers, the 
Spring Coal Company, intervener, appeals. Affirmed. 

Charles C. Bucknam, for appellant. 

W. H. De C. Wright and Robert R. Carman, both of Baltimore, 
M,d., for appellees. 

Before KNAPP and WOODS, Circuit Judges, and JOHNSON, 
District Judge. 

JOHNSON, District Judge. The Big Vein Pocahontas Coal Com- 
pany was a corporation organized under the laws of West Virginia 
and owned coal property and operated it in the state of Virginia. On 
May 1, 1909, the said company by indenture conveyed certain of its 
property to the Colonial Trust Company, a Maryland corporation, as 
trustée, to secure the payment of an issue of 6 per cent, sinking fund 
gold coupon bonds, par value $1,000 each, aggregating $400,000. Of 
thèse, bonds of a par value of $275,000 were issued and outstanding 
on October 28, 1910. Of the outstanding bonds, $212,000, were held 
by bona fide purchasers for value and $63,000 were held by creditors 
as collatéral security for various loans and obligations of the company. 
On October 28, 1910, Thomas T. Boswell, Andrew C. Snyder, and 
Merville H. Carter, creditors and bondholders, on behalf of thèse and 
ail other creditors and security holders, fîled a bill-in equity against 
the said Big Vein Pocahontas Coal Company in the United States 
District Court for the Western District of Virginia. The bill alleged 
the présent inability of said company to meet its obligations. Para- 
graph 17 said: 

"ïour orators verily belleve and therefore aver that the property and assets 
of the défendant coal company far exceed in value the amount of its indebt- 
edness, provlded its Integrity Is maintained and its opération continued, and 

©ssFor other caseo «ee lame toplc & KEY-NUMBER tn ail Key-Numbered Dlgests & Indexes 



SPEING COAL CO. V. KEECH 



49 



the dissipation, loss, and waste whlch would inevltably resuit from the levT' 
ing of exécution upon the same prevented." 

Continuing, the complainants set forth the great value of the com- 
pany's property, and the importance of keeping it in opération as a 
going concern, in order that it might be sold for its fair value. They 
continued to aver : 

"Tour orators confidently belleve and tlierefore aver that wlthin a com- 
paratively short tlme either a reorganizatlon of the finaneial affairs of the 
défendant eoal company can be effected or a sale of its property made upon 
terms which will satisfy ail said credltors and securlty holders, but in order 
to bring about such a resuit, and to prevent the dissipation and waste of the 
assets of the défendant eoal Company, it is absolutely necessary that this 
honorable court should interpose and by its receiver or recelvers take posses- 
sion of ail the property and assets, both real and personal, of the défendant 
eoal company, with leave and direction to continue to operate the same and 
with power and authorlty to borrow money." 

Upon the filing of this bill the court appointed receivers, and au- 
thorized and directed the receivers to take possession of the property 
of the défendant company, and to operate the same under the terms 
of the order then issued, or under such orders as might thereafter be 
issued by the court. On November 4, 1910, the Colonial Trust Com^ 
pany, trustée, filed an intervening pétition in the said District Court, 
reciting the facts relative to the issue of the bonds issued under the 
deed of trust of May 1, 1909, alleging default in regard to the same, 
together with the request of the bondholders that the trustée file a 
pétition of intervention. The trustée further stated that it was willing 
to adopt and be bound by the averments of the bill of complaint filed 
by the complainants, and prayed that it be admitted as a party plain- 
tifî in the proceedings. On November 10, 1910, such pétition of the 
trustée was allowed, and it was made a party plaintiff in the proceed- 
ings, and will therefore be considered one of the petitioning creditors. 

The property was operated by the receivers from the 28th day of 
October, 1910, until the date of the sale on December 31, 1914. The 
profits of the mining department alone amounted to $282,465.31. It 
thus appears that the défendant company was operated with very 
great success and with very large profits by the receivers. During the 
time of opération of the property by the receivers, certain litigation 
was going on with the Brownings in regard to the amount due by the 
company as purchase money. 

The decree of sale provided among other things as follows : 

"In case said parcel No. 1 be purchased by any holder of the bonds of the 
détendant eoal company, he shall hâve the option and right to make payment 
for the said parcel No. 1 in the said bonds or coupons, or both, any such 
bonds or coupons thereon shall be recelvable in payment as cash for the 
amount of such dividend or distribution as will be payable to the same ont 
of the proceeds of the sale of parcel No. 1." 

The property was purchased by a commdttee of the bondholders for 
$350,000, and in payment thereof they deposited with the court bonds 
and matured coupons thereon to the amount of $273,000, and the re- 
mainder of the purchase money was paid in cash or its équivalent. 
239 F,— 4 
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Article 16 ot the deed of trust hereinabove referred to provided: 

"In case the coal company make default In the pnyment of principal or In- 
terest of the coupon bonds, the trustée shall personally or by duly constituted 
agents or attorneya In the premises take possession of, manage, and control 
the same and recelve the income, rents, issues, and profits thereof untll such 
tlme as each and ail of sald bonds then outstanding and ail coupons thereon 
then matured or which shall mature and become payable during the posses- 
sion of sald real and Personal property by the trustée, its agents, or attorneys 
shall bave been paid. In whlch case the trustée shall apply any money arising 
from the opération of sald real estate or Personal property first to the expens- 
es of the trust, etc. ; second, to the payment of the matured and maturlng In- 
terest coupons on sald bonds then outstanding; and thereafter to the pay- 
ment of the principal sum of sald bonds." 

It was further provided that in case any sale of the real and personal 
property conveyed be made in pursuance of the terras, of the deed bf 
trust, or in the course of foreclosure or any other proceedings for the 
enforcement of the trust, the proceeds of the same together with any 
incomie arising from said real or personal property in the hands of the 
trustée or of any receiver or other oflBcer of the court should be ap- 
plied as follows : First, to the payment of costs, etc. ; second, to the 
payment of the whole amount of the principal and matured interest 
and interest upon overdue interest. 

The Spring Coal Company filed its pétition of intervention and ap- 
pealed from the order confirming the report of the receivers. Some 
question is made in the argument to the efifect that the decree of sale 
which provided that the bonds and the interest thereon could be de- 
posited by the purchasers was final, and that the appeal should hâve 
been taken from that decree and not fromi a formai order of the court 
confirming a report of the receivers. We prefer to put that question 
to one side, and te* meet the real question presented by this appeal 
upon its merits, and that is : Were the bondholders entitled to interest 
on the coupons that matured from October 28, 1910, when the re- 
ceivers were appointed until the sale of the property on December 31, 
1914? 

The appellant contends that when the receivers were appointed the 
property passed into the custody of the court, which was équivalent 
to the équitable levying of an exécution in behalf of ail the creditors 
in proportion to their claims upon the funds in the hands of the court, 
and that any delay incident to the administration of the estate is the 
delay of the court and not the default of the debtor and that ail in- 
terest ceased from the time the court took charge of the property. 
Numerous ailthorities are cited to sustain this proposition. We bave 
examined ail the cases cited from the décisions of the United States 
courts. There are three classes of cases referred to. Quite a number 
of cases arising out of the settlement of insolvent national banks are 
cited. Such cases hâve no application to the case in hand. In the case 
of Cook County National Bank v. United States, 107 U. S. 448, 2 Sup. 
Ct. 561, 27 L. Ed. 537, the court said : 

"We consider that act (National Banking Act) as constltuting by itself a 
complète System for the establishment and government of national banks. 
• » • Bverythlng essentlal to the formation of the banks, » * » the 
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wlndlng up of the Institutions, and the distribution of thelr effects, are fully 
provlded for, as in a separate code by itself, nelther Hmited nor eiilarged by 
other statutory provisions witti respect to the settlemeiit of deinands against 
Insolveuts or tlieir estâtes." 

It follows, therefore, that ail the cases arising out of the settlement 
of insolvent national banks hâve been settled according to the courts* 
construction of the national banking act and not in accordance with 
the gênerai principles of equity. 

Many cases are cited by appellant which arose under the Bankrupt- 
cy Acts. The Suprême Court in Bank v. United States, 107 U. S. 
452, 2 Sup. Ct. 567, 27 L. Ed. 537 referring to tlie Bankruptcy Act 
of 1867 (Act March 2, 1867, c. 176, 14 Stat. 517) said: 

"Tliat enacticent was dealing witii tbe estâtes of persons adjudged to be 
insolvent under tliat law and covers oniy tbe distribution of tlieir estâtes. 
It bas no further reach." 

Ail the bankruptcy cases referred to arose either under the act of 
1867 or the Bankruptcy Act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 
544), and they are settled by the courts' construction of the provisions 
of the bankruptcy laws, and hâve no référence to the gênerai principles 
of equity jurisprudence. 

Eliminating the authorities arising under the statutes referred to, 
we come now to the broad question as it arises in the settlement of 
insolvent estâtes according to the gênerai principles of equity. Courts 
of equity no more than courts of law hâve power to make contracta 
for persons or corporations, nor can courts substitute their judgment 
for the judgment of the parties to a contract. It is the duty of courts 
to construe and to enforce valid contracts as the parties made them. 
A careful reading of ail the authorities will show that this principle 
has not been departed from. The fact that courts of equity hâve al- 
lowed certain cîaims priority over lien debts has sometimes errone- 
ously been construed to mean that courts had exercised a power to 
modify or change a contract. The basis of such an cdlowance, how- 
ever, is found in the fact that property in the custody of the court 
must be preserved for the benefit of the creditors, and the cost of 
such préservation must, of course, be borne by the property itself. For 
example, the court might borrow money to insure property covered by 
lien, and the cost of such insurance would hâve priority over the lien 
debts. If cases hâve gone beyond this and violated this principle, 
it seems to us that they hâve gone further than the court had any right 
to go. 

We do not understand that the courts hâve ever declared that in- 
terest upon contracts which provided for interest must stop in any and 
ail events when property passes into the hands of the court. That 
is a rule adopted by the court for its convenience in the distribu- 
tion of insolvent estâtes and when ail claims are of equal rank or 
dignity. When the estate is insolvent, it is immaterial to the créditer 
whether the dividend is calculated on the basis of the principal alone, 
or of the principal and interest combined. But where there are debts 
of différent rank or dignity, this gênerai rule does not apply. Mr. 
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Justice Lamar, in the case of the American Iron Co. v. Seaboard Air 
Line Railway, 233 U. S. 261, 34 Sup. Ct. 502, 58 L. Hd. 949, said: 

"Principal as well as Interest, accrulng durlng a receivership, Is paid on 
debts of the highest dlgnity, even though what remains Is not sufflcient to pay 
claîms of a lower rank in fuU"— clting Central Oo. v. Condon, 67 Fed. 84, 14 
C. O. A. 314 ; Richmond v. Bichmond Railroad Co., 68 Fed. 105, 15 O. C. A. 
289, 34 U B. A. 625 ; First National Bank v. Ewing, 103 Fed. 168, 43 C. C. A. 
150. 

In the case of Central Trust Co. v. Condon, 67 Fed. 84, 14 C. C. 
A. 314, Circuit Judge Taft, in delivering the opinion of the court, 

said : 

"This Is not a case where the distribution is to be made pro rata between 
the lienholders and the bondholders, in vvhieh case, of course, interest is not 
to be calculated upon the claîms after the time of the séquestration of the 
property for sale and distribution, sq long as the claims eannot be paid in 
f\ill" — citing Bank y. Armstrong, 16 U. S. App. 4G5, 8 C. C. A. 155, and 59 Fed. 
372. "In the distribution of the proceeds of a common security between liens 
of différent prioritles, we know of no principle by which interest can be stop- 
ped on the amount of the superior lien untll its satisfaction. As between the 
bondholders and the lienholders, the lienholders are entltled to interest to 
the day of pay ment." 

In the case of Richmond Construction Co. v. Richmond Railroad 
Co., 68 Fed. 105, 15 C. C. A. 289, 34 h. R. A. 625, Mr. Justice Lurton, 
delivering the opinion of the court, quotes Mr. Justice Matthews as 
saying : 

"Where It [Interest] is reserved expressly In the contract, or Is impUed by 
the nature of the promise, it becomes part of the debt, and is recoverable as 
of right ; but, when it is given as damages, it is of ten matter of discrétion." 

Continuing in his own language, the justice said: 

"In Thomas v. Car Co. [149 U. S. 116, 13 Sup. Ct. 824, 37 L. Ed. 663], here- 
tofore cited, there seems to hâve been no deflnite time agreed upon as to pay- 
ment, and Interest was dlsallowed because, as the court said, the delay lu 
payment 'was occasioned by resisting demands made by the car company, 
which the resuit of the lltigation shows were excessive, if not extortlonate.' 
The contract company was in default, and Interest is properly allowable from 
the time It falled to pay according to Its promise, by way of compensation for 
the delay in payment. Nelther Is there anythlng in the fact that the rail- 
road company Is insolvent, nor In the fact that the allowance of interest will 
diminish the fund to which the bondholders may look for the payment of 
their bonds. The language relied upon in support of the decree disallowlng 
interest, from the opinion In Thomas v. Car Co. that 'as a gênerai rule, after 
property of an Insolvent passes Into the hands of a receiver, or of an assignée 
in insolvency, interest is not allowable on the claims against the funds,' was 
not a point upon which that case turned, and was doubtless Intended to apply 
only to a case where the fund is insufficient to pay ail, and the credltors are 
ail of the same rank. • • » This Is not a case of the distribution of an 
insufficient fund among llenors of the same rank. The lien claims of the 
subcontractors are by the statute preferred over the mortgage, and the bond- 
holders are entltled only to that which remains after senior liens are satis- 
fled. If Interest is properly due, as between créditer and debtor, the Interest 
Is just as much a part of the principal claim as the principal thereof." 

In the case of First National Bank v. Ewing, 103 Fed. 190, 43 C. C. 
A. 150, the court, after referring to the case of Thomas v. Car Co., 
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which has been so often quoted in cases of this kind and whîch has not 
always been read in its proper meaning, said : 

"The gênerai rule announeed by the Suprême Court is applicable to the 
cases where the fund is to be shared by creditors without llpns, or by those 
havlng liens of equal and common ranlc, but where there are claims of several 
classes with liens of différent prlorltles, the holders thereof are entitled to In- 
terest down to the date of the decree." 

Mr. Justice Lamar, in the case supra, said : 

"Manifestly, the law does not contemplate that elther the debtor or the 
trustées can, by securing the appointment of a receiver, stop the running of 
interest on claims of the highest dignlty." 

In the case now under considération the deed of trust not only se- 
cured the payment of the principal of the bonds, but it specifically 
provided that in case of receivership, the profits arising from the 
opération of the mine should be applicable to the interest due or to 
become due during the receivership, indicating clearly as language can 
the intention of the parties that the bonds should bear interest in case 
of a receivership. Under the terms of the contract, it was not only 
in the contemplation of the parties that the bonds should bear inter- 
est during the receivership, but such interest was made a lien, not only 
on the property included in the deed of trust, but upon proceeds from 
the opération of the property. This application was not made. The 
$282,000 of net profits which accrued from the opération of the mines 
was applied to preferred claims upon the real estate, but not to the 
preferred claims upon the profits arising from the real estate. That 
inured greatly to the benefit of nonlien creditors. As the property em- 
braced in the deed of trust sold for a sum exceeding the principal and 
interest, the holders of the bonds and the coupons thereto attached are 
entitled to be paid in full, not only according to the terms of the con- 
tract, but, as we believe, under the gênerai principles of equity. It 
would be highly inéquitable to deprive lien creditors of interest for 
more than four years, while the mines were profitably operated for the 
benefit of the nonlien creditors. 

The case most generally referred to is the case of Thomas v. West- 
ern Car Co., where the court said: 

"As a général rule, after property of an Insolvent passes into the hands of 
a receiver, * » • interest is not allowed on the claims against the funds." 

The court then proceeded in that case to deny the car company in- 
terest upon its claim and said : 

"We see no reason in departing from this [gênerai] rule In a case like the 
présent, where [the claim for car rentals] wlU be pald out of moneys that fall 
short of paying the mortgage debt." 

We think a careful reading of ail the authorities will show that 
where estâtes are insolvent and ail the claims are of like dignity, the 
court déclares the dividend upon the basis of the amount of princi- 
pal due at the time the property passed into the hands of the court, 
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because it is immaterial whether the dividend is calculated upon the 
interest and principal combined, or the principal alone ; but where there 
are daims of différent classes, and one is secured by a mortgage of real 
estate, the holder of such mortgage is entitled, not only to the prin- 
cipal, but to the interest that accrues up to the time of satisfaction, 
even though nonlien creditors may not receive any dividend at ail. This 
must be so if the court enforces contracts as parties made them. It 
is especially true when the court retains control of the property upon 
which there is a spécifie lien and opérâtes that property for a long 
period of time at great profit for the benefit of nonlien creditors. The 
lower court did not err in allowing interest on the bonds during re- 
ceivership. Its judgment should be affirmed. 
Affirmed. 



WING V. DILLINGHAM et al. 

(Circuit Court of Appeals, Fifth Circuit. February 5, 1917.) 

No. 2808. 

]. COBPOEATIONS ©=312(5) TRANSACTIONS WITH DlItECTOHS OPTIONS. 

Where a dlrector of a corporation acqulred timber land from the cor- 
poratloa under an agreement givlng the corporation an option to purchase 
wlthln a time flxed, the dlrector, notwithstandlng the nature of the con- 
tract, Is bound to pay value, and cannot take the land at an liumeiise 
profit. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 1383, 1385, 
1386, 1388, 1389; Dec. Dlg. <S=»312(5).] 

!.'. COEPORAXIONS <S=»312(5) — DiRECTORS — KNOWLEDGE OT. 

A dlrector, who acqulred land from his corporation, is charged with 
knowledge that the corporation had acquired such land from a secoud 
Company. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 1383, 1385, 
1386, 1388, 1389; Dec. Dlg. <@=»312(5).] 

3. Corporations <©=312(5) — Dibectors — Tbansactions. 

Where a dlrector purchased corporate property, the corporation may 
avold the sale, at its option, unless the sale was falrly made, and the 
price was fair, and it was subsequently ratlfled by the stockholders, or 
the corporation delayed too long in seeking to avold the sale. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1383, 13S5, 
1386, 1388, 1389; Dec. Dig. <S=»312(5).] 

4. CoBPOBATroNs <©=»312(5) — Transactions with Dibectors — Peice. 

Where the director of a corporation acquired from it timber land 
patented only a year before acquisition, the inadequacy of price cannot 
be justifled on the ground that the director took the titfe subject to at- 
tack by adverse holders, for limitations do not run against the state, and 
no tltle by limitations could bave been perfected within the time tltle was 
out of the state. 

[Ed. Note. — FoT other cases, see Corporations, Cent. Dlg. §§ 1383, 1385, 
1386, 1388, 1389; Dec. Dig. <S=3312(5).] 

©=3For other easea see same toplc & KEY-NUMBE3R In ail Key-Numbered Digestg & Indexe» 
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5. Corporations <S=312(5) — Tbansactionb with Dieectoes — Pbicb. 

Where a corporate director acquired f rom hls company tlmber land re- 
cently patented by the state to a third person, such direetor cannot justlfy 
the Inadequacy of prlce on the ground that the right of the patentée to 
acquire the land was being brought into question, for that issue could not 
arise in collatéral proceedings. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1383, 1385, 
1386, 13S8, 1389; Dec. Dig. .S=312(5).] 

6. CoRPOKATioNS ©=5312(7) — Transactions with Dibectobs— Delay in Set- 

TING ASIDE. 

Where the director of a corporation, whlch was in flnancial dlfflcul- 
ties, acquired tlmber land belonging to It, advancing sums of money to 
discharge corporate debts, a delay of about 20 months in attacking the 
sale is not such a delay as will prevent the corporation from avoiding it. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1391; Dec. 
Dig. 0=312(7).] 

7. COKPORATIONS ©=3312(5)— TRANSACTIONS WITII DiEECTOBB — ^VACATION. 

Where a director of a corporation acquired timber land belonging to 
it at a prlce allowing him approximately $250,000 profit, the transaction 
is voidable at the option of the corporation or its receiver; the rule 
being the same, though the director had paid value. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1383, 1385, 
1386, 1388, 1389; Dec. Dig. <s=312(5).] 

S. COEPORATIONB <g=>312(7) DlBECTOES — VACATION OF SaUE. 

Where a corporate director, at the request of the président, who was Its 
gênerai counsel, and his codirectors, six of whom were attorneys, acquir- 
ed land belonging to the corporation, advancing sums to discharge its 
liabillties, such director Is entitled, having been assured that the trans- 
action was not objectionable, to an allowance of attorney's fées on the 
vacation of the sale at the suit of the receiver of the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1391 ; Dec. 
Dig. ©=312(7).] 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Bums, Judge. 

Suit by Charles Dillingham, as receiver for the Houston Oil Com- 
pany of Texas, and others against Wilson D. Wing. From a decree 
for complainants, défendant appeals. Affirmed. 

The following is the opinion below of Bums, District Judge: 

This Is a suit In equity by the Houston Oil Company, a Texas corporation, 
and its receiver, Charles Dillingham, to recover 12 sections of land from the 
défendant, Wilson D. Wing. The défendant was a director and stockholder 
in the corporation plaintiff. The corporation, at and prier to said time, was 
the owner of more than 850,000 acres of timbered lands situated in différent 
counties in the eastem and southeastem parts of Texas. At a meeting of the 
directors of said company, held in the city of New York in November, 1903, 
the board of directors, consisting of nine members, six of whom were lawyers, 
the company being in great financial distress, urged their codlrector, the de- 
fendant herein, to advance for its account the money necessary to pay the 
balance due Wallis, Landes & Co. upon a purchase of 12 sections of land and 
the timber thereon. There was at said lime a balance of $5,672.45 due upon 
said timber contract; said note being due November 14, 1903, and being the 

<®i=5For other cases «ee same toplc & KEY-NUMBER In ail Key-Numberefl Digeat» & Indexes 
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lasc ot é. séries of flve notes. On October 27, 1903, havlng theretofore pur- 
chased the timber, Wallis, Landes & Co. piirchased from the state of Texas 
said 12 sections of land, paylng $2 per acre therefor, receiving patents there- 
to in the month of November of the same year. January 14, 1901, Wallis, 
Landes & Company conveyed sald lands and the pine timber growing thereon 
to the Beaumont Lumber Company. Under date of January 15, 1904, the 
Beaumont Lumber Company, at the instance of the lîouston OU Company, 
conveyed said lands and timber to défendant, Wilson D. Wing. 

The défendant havlng agreed to advance the money necessary to pay olï 
the debt due Wallis, Landes & Company, the Houston OU Company, at a meet- 
ing of its dlrectors in the city of New York, on the 26th day of January, 1904, 
adopted the following resolution; Wilson D. Wing not voting: 

"Resolved, that the président of thls eompany be and he Is hereby author- 
Ized on behalf of thls eompany to exécute contract wlth Mr. Wilson D. Winij. 
in re Wallis, Landes & Co. lands, form of which contract is now before this 
board." 

Actlng under sald resolution, the Houston Oil Company and Wilson D. 
Wing, the défendant hereln, on January 27, 1904, executed the following con- 
tract: 
"State of Texas, County of Harris. 

"Thls agreement, entered into thls day by and between Wilson D. Wing, 
of Bangor, Maine, party of the flrst part, and the Houston OU Company of 
Texas, party of the second part, the said Houston 011 Company of Texas be- 
ing a prlvato corporation, duly Incorporated under the laws of the state of 
Texas, and being authorlzed to make thls agreement by resolution of its 
board of dlrectors, duly passed, witnesseth: 

"Mrst. That Wilson D. Wing hasi purchased and now owns the following; 
twelve tracts of land, each sltuated In Jasper county, Texas, and each pat- 
ented to WalUs, Landes & Co. by the state of Texas, viz.: [Being the land de- 
scribed in the original bill in thls suit.] 

"Second. That said Wilson D. Wing hereby blnds himself, his heirs, legaî 
représentatives, or asslgns, to convey ail- of his right, title, and Interest in ami 
to the hereinbefore described lands to the Houston OU Company of Texas, nu 
or before six months from the date hereof, for the considération of $6,749.11'. 
and wbatever sum sald Wilson D. Wing may hâve to pay to his attorney or 
others for expenses connected wlth the sale of sald lands to the sald Beau- 
mont Lumber Company by Wallis, Landes & Co. to the sald Wilson D. Wing, 
and ail taxes, and any counsel fées, travellng or other expenses which said 
Wing may deem It proper to Incur in protecting the title to. said property, or 
in caring for or protecting said lands or the timber thereon, and for the fui- 
ther considération of the payment or assumptlon of payment by the Houston 
OU Company of flve certain promlssory notes, each for the sum of .$3,060.50. 
executed by the Beaumont Lumber Company to Wallis, Landes & Co., each 
bearing 10 per cent, per annum Interest from October 27, 1903, payable seuii- 

annually, and eacTi bearing date the day of , 19—, payable to tbe 

order of Wallis, Landes & Co. in one, two, three, four, and flve years aftei- 
October 27, 1903, respectively, and for the further considération of the pay- 
ment by the said Houston Oil Company of Texas of 10 per cent per annuni 
interest on the said $6,749.12, and the expenses above referréd to. 

"Third. And the said Houston Oil Company of Texas, for the considération 
above reclted, agrées to purchase sald lands from the sald Wilson D. Wing on 
or before six months from thls date, and to pay the cash considération herein- 
before provided for, together wlth the Interest as thereln provided, and tb 
pay or assume to pay the several notes to Wallis, Landes & Co. hereinbefore 
provided for. 

"Fourth. If the Houston OU Company of Texas, on or before six months 
from thls date, shall pay the cash considération hereinbefore provided for, 
Including expenses as hereinbefore provided, and shall likewise pay or a.s 
sniae to pay the flve certain promlssory notes hereinbefore referréd to, then 
the said Wilson D. Wing wiU exécute and deliver to the said Houston OU 
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Company of Texas a deed conveyftig to It ail of his rlght, tltle, and Interest 
in and to the said several tracts of land, with warranty clause agalnst any 
one lawfuUy claiming or to claim any of said lands, by, through, or under 
said Wilson D. Wing, and no further. 

"Fifth. It Is specially understood and agreed that tlme Is made the essence 
of thls agreement, and that should the Houston Oil Company of Texas fail to 
pay the considérations, as hereinbefore provlded, wlth interest thereon, as 
hereinbefore provided, wlthin six months from this date, the flve certain 
promissory notes, tben the obligation of said Wilson D. Wing to sell said 
lands to the Houston Oil Company of Texas, and the obligation of said Hous- 
ton Oil Company of Texas to purchase said lands from said Wilson D. Wing, 
shall each and both finally terminate, so that neither the said Wilson D. 
Wing, his heirs, représentatives, or assigns, nor the liouston Oil Company of 
Texas, shall be any further llable in any manner whatsoever under this 
agreement, or hâve any damages for failure to comply with same. 

"Sixth. It is specially understood that the Houston Oil Company of Texas 
shall, ten days before it calls for any conveyance hereunder, give to the said 
Wilson D. Wing notice in writing, by registered mail addressed to hlm nt 
Bangor, Maine, that it is ready to close said purchase, and the close of the 
matter shall be made at the Merrill Trust Company, Bangor, Maine, ail pay- 
ments then to be made by the said Houston 011 Company of Texas, to be 
made either In cash or by certifled check of a New York bank or trust Com- 
pany. 

"Seventh. It is specially understood and agreed that this agreement is en- 
tered into in the state of Texas, and that it is to be governed by the laws of 
said state." 

On the following day the Maryland Trust Company filed ils Mil of com- 
piaint agalnst the Houston Oil Company and the Kirby Lumber Company 
with the clerk of this court at Houston, and receivers of said company werc 
appointed on February Ist thereafter. The Oil Company and its receiver not 
being able to repay the said Wing the money so advanced withln the time 
named in said contract, and the said défendant not consenting to extend the 
time for such payment, thls suit, in the nature of a supplemental and ancil- 
lary bill, was filed March 20, 1906, a Uttle less than 20 months from the ex- 
piration of said contract. The plaintiff tenders ail sums of money expended 
by défendant with 10 per cent, interest upon each item of expenditure from 
the date thereof, and prays that défendant be adjudged to hold the title to 
said lands and timher growlng' thereon in trust for said Houston 011 Com- 
pany. The défendant stands upon his contract and prays that he go hencc 
with his costs. 

It appears from the "Agreement as to Facts" and testimony upon the trial 
that the défendant arranged and subsequently paid the balance of the pur- 
chase money due upon the timber contract, said sum so due and paid, with 
interest, being $6,734.12, and assumed to pay the five notes, aggregatlng $15.- 
000, due Wallis, Landes & Co. upon the sale of the land. It should be stated 
that the purchaset price for the timl)er was ?20,785, with interest at 10 per 
cent, from November 14, 1898, evidenced by flve notes executed by the Beau- 
mont Lumber Company in favor of Wallis, Landes & Co. due in one, two, 
three, four, and five years. respectively, from date; four of said notes being 
in the sum of $3,778.20 each. and the last note in the sum of $5,672.45, which 
last note \v&s paid by défendant, Wing. The first and second notes were paid 
by the Beaumont Lumber Company ; the third and fourth notes were paid 
by, or at the request and for the beneflt of, the Houston Oil Company. It is 
stipulated between the parties that: "For the purpose of thls case, it is 
agreed, if no other évidence is offered at the trial, that the amount of stand- 
ing tiraber on the land in question at the date of Wing's purchase was 46,- 
000,000 feet ; but It is further agreed that at said tlme, and until after July, 
1904, he had only a gênerai knowledge as to the quantity of timber on said 
land." 

Upon the trial further évidence was offered by the eomplainant, showing 
that each and every survey had been cruised and the timber thereon esti- 
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mated by experts, sald work belng eompleted ta January, 1909, wlth the fol- 
lowlng resuit: 

Survey- Number of Feet 

1. 246 5,937,920 

2. 152 7,025,200 

3. 146 7,556.195 

4. 144 5.120.000 

5. 142 4.480,000 

6. 140 6,400,000 

7. 136 4,811,000 

8. 114 5,163.760 

9. 110 6,660.000 

10. 108 10,560,000 

11. 106 5,952,000 

12. 112 5,457,500 

Total 75,123,575 

The évidence fixes the market value of the tlmber at $5 per thousand feet 
(testimony of John H. Kirby), and under the stumpage contract between the 
Houston Oil Company and the Kirby. Lumber Company the latter was to pay 
sald sum for each thousand feet so eut, whleh contract was well Irnown to 
défendant. 

[1] It would be well to examine the profit to the défendant as the resuit of 
thls transaction. January, 1904, the défendant pald the sum of $6,734.12, be- 
lng balance due for sald tlmber, and assumed to pay five notes of $3,000 each, 
due in one, two, three, four, and five years, vpith Interest at 10 per cent, from 
October 27, 1903 ; sald, notes wlth. interest bave been discharged by the dé- 
fendant. The land thus acqulred, wlthout the tlmber, may be presumed to 
equai or exceed in valu© ail that was pald therefor. The standing tlmber, 
under the evldencp, la in excess of 75,000,000 feet, and at $5 per thousand 
reaches the sum of $375,000, showing a profit to the défendant by reason of 
the tlmber alone of more than one-thlrd of $1,000,000. Thls of Itself Is ad 
that equity wlll require to avold the contract between the parties, and there 
are reputable authorltles to the point that such a contract Is absolutely vold. 
Thls State of facts, perhaps, bas never been wltnessed before. Even if tlie 
transaction shoiild be deemed an option to buy, the dlrector would be requlred 
to pay the value of sald option. 

Under ail the évidence, it clearly appears that the Beaumont Lumber Com- 
pany held the land and timber in trust for the Houston Oil Company, and 
prier to the contract between the plaintiff and défendant conveyed by deed ait 
lands and assets of every description to John H. Kirby, sald deed belng dated 
Januarj' 3, 1904, and sald John H. Kirby held under sald conveyance in trust 
for the 011 Company. 

[2, 3] As a director, the défendant by law Is eharged wlth the knovviedge 
that in 1901 the plaintiff acqulred the holdings of the Beaumont Lumber 
Company. It was a matter generally known and had been given wlde pub- 
lication. The défendant became a holder of stock In the OU Company in 
July, 1901, and conveyed large tlmber holdings to sald Company in exchange 
for the stock; of sald company, The option, runnlng for six months, from 
Wing to plaintiff, may be eliminated. For illustration: Say that no option 
to buy was granted, would thls change the status. If the 011 Company held 
the légal tltle to the land In question, and made fee simple conveyance to tbe 
défendant, would thls aid or change the transaction? Surely not. It bas 
never been held that a director can buy anything of value from the corpora- 
tion he serves, unless the purehase is fairly made and to the advantage of the 
Company. In ail cases it is the unlform holding that the sale must be fairly 
and openly made and for a fair considération, and then the sale Is voldable 
at the élection of the company. Wherever there bas been a sale by the cor- 
poration to the director, In a suit to annul and avold the same, if the plaintiff 
failed to recover, it was upon the grounds: First, the sale was fairly made;. 
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second, the thing sold brought Its value; third, the sale was subsequently 
ratified by the stockholders; or, fourth, the party at interest delayed too long. 

[4] Défendant inslsts that he assumed the hazard o£ adverse litlgatlon, In 
that he found squatters in possession of some of the land. This contention îs 
oot entitled to serious considération. The tltle remalned in the state until 
Noveinber, 1903, when patents Issued. It requires a squatter to squat and so 
continue for ten years before he acqulres tltle. Hls clalm of tltle by limita- 
tion could only commence in this case after Issuance of patent; limitation 
does not run against the state. 

[5] Another suggestion of hazard and rlslj assumed by défendant, as he al- 
lèges, is that parties were bringlng into question the rlght of Wallis, Landes & 
Co. to acquire the lands by purchase from the state. This issue could not 
arise in collatéral proceedings. The state alone could complain, in a proper 
proceeding had for that purpose. Upon the authority of Tï\'in Lick Mining 
Company v. Marbury, 91 U. S. 587, 23 L. l'xi. 328, and upon ail Texas authori- 
ties bearing upon the principle involved in this case, the plaintiff is clearly 
ontitled to the relief for which he prays. 

[6] In the case clted the purchase was made from the trustée at public sale 
after timely notice, and not from the corporation, and the décision concludes 
with this statement: "We think, both on authority and principle — a principle 
necessary to protect those who invest their capital and their labor In enter- 
prises useful, but hazardous — that we should hold that plaintiff has delayed 
too long." The doctrine is well settled that the option to avoid such a sa]e 
raust be exercised within a reasonable time. In the case referred to the bill 
was filed four years after sale by the trustée, and for this reason it is held 
that plaintiff waited too long. 

[7] One of the most fréquent frauds perpetrated upon a corporation and its 
stockholders is where one or more of the directors purchase property from 
the corporation, directly or indirectly, or participate in the profits of such a 
purchase. The law is well settled that a director's purchase of property from 
the corporation is voidable at the option of the corporation, even though the 
director paid fully as mueh as the property is worth. Cook on Corporations, 
§ 653. 

[8] The défendant is entitled to hâve returned to him ail sums of money by 
him properly expended, with interest at 10 per cent, from date thereof. This 
the plaintiff tenders, and, upon said items of expenditure being ascertained 
and paid into the registry of the court, the plaintiff may bave a decree for 
the land and timber involved. By reason of the facts in this case, the de- 
fendant having relied upon the statement of the président of the company, 
who was also its gênerai counsel, familiar with Texas law, and recognized as 
a lawyer of expérience and ability, should he, in equity, be compensated for 
the additional expense which he has Incurred in preparing and defending this 
cause? If the court adopts this view, the soUcitors of record agrée that the 
court may fix the fee due and earned by hls counsel, though plaintiff does not 
admit any liabillty upon this Item. 

It seems to me that conscience and good morals both require, under the 
pecuUar facts of this case that the défendant should be made whole. Equity 
demands that the plaintiff do full justice in the premises. The défendant, 
by reason of yielding to the urgent importunltics of the président and bis eo- 
dlrectors, six of whom were lawyers, should not be required to sustain loss. 
The law does not permit him to profit. Equity would decree, by reason of 
hls reliance upon the statements of so many lawyers of good repute, and 
moved to action thereby, that the défendant should not suffer a substantial 
injury. A fee of $10,000 to bis counsel will be allowed, and the decree will 
so provide. 

Henry C. Coke, of Dallas, Tex., for appellant. 
H. O. Head, of Sherman, Tex., and T. M. Kennerly, of Houston, 
Tex., for appellees. 

Before PARDEE and WALKER; Circuit Judges, and GRUBB, 
District Judge. 
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PER CURIAM. The judge who heard this case gave elaborate rea- 
sons for the decree rendered, and from our examination of the entire 
record, in the hght of exhaustive briefs and oral argument, we find 
that the equities are with the appellees, and we concur in the reasoning 
and conclusions reached. 

The decree appealed from is affirmed. 



ARZUAGA et al. v. GONZALEZ et al. 

(Circuit Court of Appeals, First Circuit. January 12, 1917.) 

No. 1239. 

Pbincipai. and Agent <@=!>171(9) — Aftikmanoe of Contbact — Effect. 

For one, knowing ail the facts, to sue her agent for the money received 
by hlm on a. sale he had made on her behalf, is an afflrmance of the sale, 
whereby she walves right to maintaln action to avold It on the ground of 
his lack of authority or fraud. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. DIg. § 655; 
Dec. Dlg. <3=»171(9).] 

Appeal from the District Court of the United States for the District 
of Porto Rico ; Hamilton, Judge. 

Suit by Isabéi Gonzalez y Gonzalez and another against Francisco Ar- 
zuaga e Izaguirre and others. ' From an adverse decree, défendants ap- 
peal. Reversed and remanded, with directions. 

Francis H. Dexter, of San Juan, Porto Rico (Jacobs & Jacobs, of 
Boston, Mass., on the brief), for appellants. 

Jos. Anderson, of San Juan, Porto Rico Q. Weston Allen and Henry 
W. Packer, both of Boston, Mass., on the brief), for appellees. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

BINGHAM, Circuit Judge. This is a bill in equity brought by Isabel 
Gonzalez, a citizen of Porto Rico, against the défendants, José Ignacio 
Arzuaga and Francisco Arzuaga, subjects of his majesty the king of 
Spain, and against the heirs composing the succession of Juan Bautista, 
seeking the cancellation of a deed dated January 12, 1907, alleged to 
hâve been given by the plaintiflF's agent, without authority and through 
fraud of her rights, to the said José Ignacio Arzuaga and Francisco 
Arzuaga ; the half interest of José Ignacio Arzuaga having been con- 
veyed by him August 10, 1908, to Juan Bautista, who bas since died. 
In the District Court a decree was entered in favor of the plaintiff, and 
the défendants appealed, assigning various errors. 

It appears: That the plaintiff, in 1898, and before her marriage, ac- 
quired a certain farm in the district of Loiza, Porto Rico, known by 
the name of "Lot Sixteen." That on the 27th day of November, 1905, 

^55>For otber cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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the plaintiff, her husband, Jnan de la Mata Silva, being absent, and his 
whereabouts unknown, and having left at the thne of his departure a 
commercial establishment known as "El Sol," executed a power of at- 
torney constituting her uncle, Rodolfo Gonzalez, her agent. That the 
power of attorney recites that : 

"She has decided to give and confer to her uncle * • • the most abso- 
lute and effective power of attorney, not only for the purpose that he rep- 
resents her in ail the matters concernlng her pi-ivate property, but also In 
everythlng in connection with the share that her husband has in the mercan- 
tile establishment aforesaid, giving him further the foUowing spécial powers: 
To make loans of sums in cash, whether with interest or not, stipulating the 
agreements that he might deem proper in regard to the payment thereof. To 
incumber the property of his principal with mortgages as security for the 
loans that he may contract, with -ail the requisites and formalities that might 
be necessary according to law, and whlch might be required. To cancel and 
redeem mortgages whlch exist on the property belonglng to her. To sell the 
real or personal property or live stock owned, or that may hereafter be owned, 
by the maker of this document, for which her attorney shall endeavor to get 
the best price, and for the sale of a rural estate or property whlch she owns 
in the district of Loiza, known as 'Lot Sixteen,' before effectlng whlch sale ho 
shall receive her written consent." 

That on the 3d day of January, 1906, said Rodolfo Gonzalez, acting 
in pursuance of said power of attorney, procured a loan for the benefit 
of the plaintiff in the sum of $4,000 from said José Ignacio Arzuaga 
and Francisco Arzuaga, one-half of said amount being payable to each 
of them on the 3d day of January, 1910, and secured the loan by a 
mortgage in their favor on the farm in Loiza, known as "Lot Sixteen." 
That on January 12, 1907, while the mortgage was still in existence, 
Rodolfo Gonzalez, purporting to act in pursuance of said power of at- 
torney, executed a deed of the farm known as "Lot Sixteen" to José 
Ignacio Arzuaga and Francisco Arzuaga for the sum of $5,500, the 
same to be paid by a cancellation of the mortgage of $4,000 existing in 
favor of the purchasers and a cash payment of $1,500. That in the 
authentication of the deed, making it a public instrument, the notary 
stated that : 

"The attorney in fact of the vendor States that he has secured the consent 
la writlng of his principal to efEect this sale, as shown in the power of at- 
torney under which he acts; that the other Incumbrances on the property 
hâve been canceled, and that there is no necessity for the attendance of the 
absent husband, as the property referred to herein was acquired by the ven- 
dor before her marrlage." 

That in procuring the sale and consummating the trade for the farm 
the défendants, José Ignacio and Francisco Arzuaga, were represented 
by their agent, Juan José Arzuaga, who, at the time of the trial of the 
cause, was dead. That upon procuring the deed, Juan José Arzuaga, in 
behalf of his principals, caused the mortgage held by them to be can- 
celed and the sum of $1,500 to be paid to the plaintift's agent, Rodolfo 
Gonzalez. That upon offering the deed for registration in the public 
records the registrar declined to enter the same upon the records with- 
out the présentation of the written consent of the plaintiff called for in 
her power of attorney ; smd that, on the 9th day of May, 1907, a let- 
ter purporting to be the consent of the plaintiff and reading as f ollows : 
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•'San Juan, January 2, 1907. 
"Dear Godfather: I am agreeable to the sale which you propose to me ot 
the rural property in Loiza, known as lot number 16, by virtue of whlch I au- 
thorize you to sell. I remain your affectionate godchlld, 

"Isabel G. de la Mata. 
"Don Rodolfo Gonzalez." 

— was duly authenticated as a public instrument bef ore the same notary 
before whom the deed was authenticated, and as a supplément to the 
deed. 

It also appears that, on the 14th day of August, 1905, the plaintiff, 
represented by her husband, Juan de la Mata Silva, leased the farm 
known as "Lot Sïxteen" to a mercantile firm, doing business under the 
name of Sobrinos de Ezquiaga, for six years, from the 2d day of June, 
1907 (when an old lease under which they were then occupying the 
property would expire), with an option on the part of the lessees to re- 
new the same for six additional years by giving six months' notice, at 
a rental of $400 per year, payable monthly at the rate of $33.33 1/^ per 
month, that in the mortgage given by the plaintiff to the défendants, it 
was provided that the interest on the loan, amounting to $30 a month, 
should be payable out of the rent, and that the same should be paid 
monthly by the mercantile firm of Sobrinos de Ezquiaga to the mort- 
gagees. 

The plaintiff's contention was, and her évidence tended to prove, that 
she was practically blind, and was not aware of the sale of the farm by 
her agent until the latter part of May or early in June, 1907; that if 
she signed the written consent of January 2, 1907, she did not do so 
knowingly, but on the représentation of her agent, Rodolfo Gonzalez, 
that it was a letter addressed to tlie lessees of the farm requesting them 
to increase the rent (which she understood they had agreed to do) to 
$70 a month ; that her discovery in May or June, 1907, that the farm 
had been sold came about by her going to the mercantile firm of So- 
brinos, to learn from them further in regard to the matter of increasing 
the rent ; that shortly af ter learning of the sale, and in the month of 
June, 1907, she revoked the authority of her agent, Rodolfo Gonzalez, 
and shortly thereafter received a renunciation of his power of attorney ; 
that accompanying the renunciation were two notes, each payable to the 
plaintiff, one for $1,200, signed by José Cazuela Geigel, and the other 
for $434, signed by José E. Lucero; and that her agent, Rodolfo Gon- 
zalez, stated that thèse notes represented the $1,500 cash balance of the 
sale which he had loaned for her to the parties named in the notes. 
She also claimed and introduced évidence tending to show that the 
farm was worth from $10,000 to $14,000, and that Juan José Arzuaga, 
agent for the purchasers, knew that it was worth more than the price 
agreed upon in the deed. 

The défendants claimed, and theîr évidence tended to prove, that at 
the time the sale was made the plaintifï was in straitened circumstances 
and in need of money ; that the written consent of January 2, 1907, was 
signed in the plaintiff's handwriting ; that the price agreed upon was 
not inadéquate; that the parties to the mortgage had set the value of 
the property at $6,000, at which it should be taken in case of foreclo- 
sure ; and that in no event, as the farm was incumbered with a lease 
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for six years from June 2, 1907, with a right of renewal for six years 
more at the option of the lessees, was it worth more than $6,500 or 
$6,600, and such being the case, the price fixed in the sale could not be 
regarded as grossly inadéquate and indicative of fraud on the part of 
the défendants or any of them. 

The défendants also took the position that the plaintifï's signature to 
the written consent of January 2, 1907, was not procured through the 
fraud and deceit of her agent, Rodolfo Gonzalez, and ofïered évidence 
tending to show that she recognized the validity of his acts in making 
the sale, and claimed the benefit of them, and that, if her signature 
was procured through the fraud and misrepresentation of her agent, she 
afterward ratified and adopted his acts in making the sale by claiming 
its benefits, and waived her right, if any, to maintain this suit for the 
cancellation of the deed. 

It appears that, after revoking the power of attorney given to Ro- 
dolfo Gonzalez, the plaintifï authorized her husband, Juan de la Mata 
Silva, to take such action in her behalf as might be deemed necessary 
to protect her rights, in view of the action of Rodolfo Gonzalez in mak- 
ing the sale of the farm, and that, in pursuance of such authority, he 
consulted an attorney at law with this object in view; that, prior to 
doing this, to wit, on the 21st day of June, 1907, he procured from the 
notary a copy of the public instrument in which the deed of January 
12, 1907, had been authenticated, by which he became fuUy aware of 
the terms of the sale and the authority under which Rodolfo Gonzalez 
had acted in making the same; that thereafter, on the 19th day of 
April, 1909, the plaintifï, acting through her husband and agent, and 
in pursuance of légal advice, caused a suit to be brought in her name 
against Rodolfo Gonzalez, in the district court of San Juan, to recover 
the sum of $1,500, in which she set fortli the power of attorney given 
by her on the 27th day of November, 1905, to Gonzalez, and stated that 
on the 12th day of January, 1907, said Gonzalez, as her attorney in f act, 
sold to José Ignacio and Francisco Arzuaga the farm which she owned, 
in the district of Loiza, for the amount of the mortgage, $4,000, and 
a cash payment of $1,500; that with the intention of defrauding the 
plaintifï the said Gonzalez "simulated that he had loaned the said one 
thousand five hundred (1,500) dollars, cash balance of the sale," and 
had taken therefor the two notes in her favor, hereinabove referred 
to, for $1,200 and $434; that he was not authorized to make loans, and 
much less to efïect transactions such as above set f orth ; and that, by 
reason of the acts aforesaid, plaintiff had "not received the cash bal- 
ance of the sale, amounting to the sum of $1,500, and prayed judgment 
for the same. 

It further appears that, during the pendency of the suit against him, 
Rodolfo Gonzalez, on the 17th day of August, 1909, filed a voluntary 
pétition in bankruptcy in the District Court of the United States in the 
District of Porto Rico, and was adjudged a bankrupt, and that, on the 
20th day of October, 1909, the plaintifï, through her attorney at law, 
appeared at the first meeting of creditors and proved, and had al- 
lowed, a claim against the bankrupt for the sum of $1,600. 

It also appears that after Rodolfo Gonzalez had gone into bank- 
ruptcy, the plaintifï's husband on the 30th day of March, 1910, swore 
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out a complaint charging that Rodolfo Gonzalez, on or about the 15th 
day of May, 1907, embezzled and converted to his own use the money 
which he had received from the sale of the farm in his capacity as 
agent for the plaintiff. 

In view of the évidence presented it seems to us that the défendants, 
José Ignacio and Francisco Arzuaga, were not guilty of fraud in pur- 
chasing the property, and that, if any fraud was perpetrated upon the 
plaintiflf, it was brought about by her agent, Rodolfo Gonzalez, in pro- 
curing her signature to the document of january 2, 1907. There is 
certainly no évidence in the case that would justify us in finding that 
the farm, subject to the incumbrance of a lease of from six to twelve 
years, was sold at a grossly inadéquate priée; and the values testified 
to by plaintiff's witnesses were, without doubt, based upon an unincum- 
bered title. This appears to be the view taken by the court below, for 
in the opinion where this question is considered that court does not 
find that the défendants were guilty of fraud, but that the circum- 
stances were such that they were put upon inquiry as to the authority 
exercised by plaintiff's agent. 

If it be assumed that the plaintiff's signature to the writteh consent 
of January 2, 1907, was procured by her agent, Rodolfo Gonzalez, 
through fraudulent représentations, the question is whether, under ail 
the circumstances above set forth, the plaintiff ratified and adopted his 
acts in effecting the sale, and, by bringing suit against him for the 
$1,500, waived her right to maintain this action for a cancellation of 
the deed. 

The doctrine of élection and waiver is applicable where an aggrieved 
party has two remédies by which he may enforce inconsistent rights 
growing out of the same transaction ; and, being cognizant of his légal 
riehts and of such facts as will enable him to make an intelligent 
choice, brings his action by one of the methods. Under such circum- 
stances the law says he shall not thereafter adopt the alternate remedy, 
and that the défendant against whom the action is brought is estopped 
to show the true nature of the act or acts complained of to defeat the 
suit. Robb v. Vos, 155 U. S'. 13, 15 Sup. Ct. 4, 39 L. Ed. 52; Noyés 
v. Edgerly, 71 N. H. 500, 504, 53 Atl. 311, and cases there cited. An 
élection présupposes the existence of at least two remédies from which 
a choice may be made for the enforcement of inconsistent rights. It 
is not enough that the party supposes he has them ; he must hâve them 
in fact. 

Before the plaintiff brought the action against her agent, Rodolfo 
Gonzalez, for the $1,500 received by him in the sale of the land, she 
could hâve elected either one of the following remédies for the en- 
forcement of her rights : She could hâve decided to bring an action of 
assumpsit against her agent for the $1,500, thereby affirming the sale, 
or to bring the présent proceeding against tlie défendants for a cancel- 
lation of the deed based upon her agent's fraud or want of authority 
in making the sale. But by adopting either course, and being aware 
of ail the facts necessary to a free choice, she would be bound by her 
élection and would waive her right to pursue the other. 

It is apparent from the évidence that the plaintiff, at the time she 
brought the suit against her agent, was aware of ail the facts essential 
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to a choice of the remédies that were open to her. That suit was 
brought in 1909, some two years after she knew that the sale had 
been made, and at which time she was aware of the terms of the sale 
and the conditions under which it took place; for her husband, who 
was then acting as her agent, had long before procured a copy of the 
public instrument in which the terms of the sale were set forth. In 
fact, the terms of the sale in substance were embodied in the complaint 
stating her cause of action in the suit brought against the agent. She 
also, at that time, knew whether her written consent to the sale had 
been procured or not. If it had not been procured, or had been ob- 
tained fraudulently, she had no right to the purchase money, unless 
she affirmed the sale. By bringing the suit for the purchase price, 
knowing ail thèse facts, she must be held to hâve affirmed the sale 
and waived her right to maintain the présent proceeding based upon a 
disaffirmance of the sale. 

The decree of the District Court is reversed, the case is remanded to 
that court, with instructions to enter a decree for the défendants be- 
low, and the appellants recover their costs in this court. 
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(Circuit Court of Appeals, Fourth Circuit. Deeember 12, 1916.) 

No. 1434. 

1. Trial <S=11(3) — Fédéral Coubts — Transfeb or Cause from BqnrrT to 

Law Side. 

Where a bill states a cause of action cognlzable in equlty, the déniai of 
a motion made under equlty rule 22 (198 Fed. xxlv, 115 C. C. A. xxlv) to 
transfer the cause to the law side of the court is not error. 

[Ed. Note. — For other cases, see Trial, Cent. Dlg. § 30; Dec. Dig. 
<g=>ll(3).] 

2. Principal and Agent <3=81(4) — Contraot of Agenct — Construction. 

Défendant, which was sales agent for a numher of coal mining com- 
panies, but produced no coal itself, entered Into a contract by whieh it 
employed complainant's predecessor, whom he succeeded, on a commis- 
sion basis, as its "sole agent in the matter of the sale of its produet" in 
certain terrltory. Held, that the contract could not be construed to em- 
brace sales of coal by the mining companies themselves on which défend- 
ant received no compensation ; the situation and course of business hav- 
ing been known to both parties. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 196- 
198 ; Dec. Dig. ©==81(4).] 

>. Principal and Agent <g=>89(7) — Breach of Contract — Suit for Account- 
iNG — Evidence. 

In a suit for an accounting for commissions on sales by the mining 
companies within complainant's territory, the relation between défendant 
and such companies was pertinent to the issues, and complainant was 
entitled to production of the contracts between them. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dlg. § 236; 
Dec. Dig. <g=s>89(7).] 

♦»Por other cases see same topio & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
239 F.--5 
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4. Pbincipai. and Agent <S=»81(4) — Compensation or Agent — Commissions 
ON Sales by Pbincipal. 

Under a contra.ct giving an exclusive agency for sale of a product on 
commission within a certain territory, tbe agent is entitled to commis- 
sions on sales witliin such territory by his principal or anotlier agent. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 
196-198 ; Dec. Dig. <S=»81(4).] 

Johnson, District Judge, dlssenting in part 

Cross-Appeals from the District Court of the United States for the 
Eastem District of Virginia, at Richmond; Edmund Waddill, Jr., 
Judge. 

Suit in equity by John M. Gatewood against the New River Con- 
solidated Coal & Coke Company. From the decree, both parties ap- 
peal. Affirmed in part, and reversed in part. 

Hunsdon Cary, of Richmond, Va., for appellant and cross-appellee. 

Robert S. Spilman, of Charleston, W. Va., and Robert E. Scott, of 
Richmond, Va., for appellee and cross-appellant. 

Before KNAPP and WOODS, Circuit Judges, and JOHNSON, 
District Judge. 

KNAPP, Circuit Judge. The New River Consolidated Coal & Coke 
Company, défendant below, is the sales agent of a group of coal mines, 
some 12 or 14 in number, in the New River district of West Vir- 
ginia. It does not itself engage in the business of mining or produc- 
ing coal. In June, 1910, this company made a written contract with 
one Saunders whereby he became, on a commission basis, "its sole 
agent in the matter oif the sale of its product at and east of Clifton 
forge inland and southem coastwise (ail government coal not to be 
included in this agreement)." He had been employed on a salary the 
year before as "manager of sales." On December 1, 1910, Saunders 
formed a partnership with Gatewood, the plaintiff, to whom he as- 
signed a half interest in this contract, and the firm of Saunders & 
Gatewood continued the business with the assent of the company. Ef- 
fective A^ril 1, 1911, there was a supplemçntal agreement which ex- 
tended the contract, on an agreed commission, to include "the United 
States government business, . that prior to April 1, 1911, has been 
handled on our individual account." In July, 1912, Gatewood bought 
out Saunders, and thereafter conducted the agency for his own benefit 
until the company terminated the arrangement, as it had the right to 
do, on March 31, 1913. In November following this suit was brought 
to recover commissions alleged to be due under the terms of the con- 
tract on certain sales of coal as follows : 

(a) Coal sold to the Chesapeake & Ohio Railway Company between 
April 1, 1911, and April 1, 1912, to the aggregate of about 100,000 
tons, 

(b) Coal sold in 1911, through officers of the government, to the 
Panama Railroad Company. 

(c) Coal sold by Blake & Co. to various customers in the territory 
covered by the contract and while the same remained in force. 

<@=)For other cases »ee same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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(d) Coal delivered to the United States collier Sterling after the ter- 
mination of the contract. 

The trial court decided against plaintiflf on the first two of thèse 
claims, but upheld his right to recover on the other two claims. Both 
parties appealed. 

[1] We first consider briefly a preliminary question. It is appar- 
ent that plaintiff's grievance is an alleged breach of contract, for which 
his ordinary remedy would be an action at law. But, instead of in- 
stituting such a suit, he filed a bill in equity, alleging that he did not 
know the amount of coal which had been sold in the territory covered 
by the contract, and on which commissions had not been paid, nor the 
priées obtained therefor, and that the défendant "bas in its possession 
full information conceniing the sale and selling price of ail coal ship- 
ped by it, or by any and ail of the individual mines hereinbefore set 
eut, none of which knowledge is in the possession of your orator." 
He therefore prayed for a discovery of the facts in this regard, in- 
cluding inspection of defendant's books and records, and for an ac- 
counting. We are of opinion, without arguing the point, tliat the al- 
légations of this bill présent a case for équitable cognizance, and are 
therefore sufficient to give jurisdiction to a court of equity. 

After the defendant's answer was filed, plaintifiE made a motion 
for the production of the contracts between défendant and the com- 
panies for which it acted as sales agent, to allow an examination of 
defendant's books of account, and tq require answers to certain in- 
terrogatories which were attached to the notice of motion. The trial 
court denied this motion, for the stated reason that defendant's an- 
swer was suffi-cient, "save as to the sales alleged to hâve been made 
through the Blake agency, as to which the court is of the opinion that 
the claimant is entitled to a fuller answer." In the same order the 
court also denied defendant's motion to dismiss tlie bill of complaint 
on the ground that the facts therein stated did not entitle the plain- 
tif! to the relief demanded. The défendant, however, refrained from 
asking that the cause be transferred to the law side of the court, but 
consented that it be retained and proceeded in as a suit in equity. 

Following this décision, the défendant filed an amended answer, 
with an "exhibit statement" appended, which showed in détail ail the 
sales made by Blake & Co. in the described territory. The plaintifï 
then made a further motion to transfer the cause to the law side of 
the court, under equity rule 22 (198 Fed. xxiv, 115 C. C. A. xxiv), 
and the déniai of this motion is assigned as error. It seems enough 
to say that if, as we hold, and as plaintifï surely cannot deny, the al- 
légations of the bill are sufficient to give jurisdiction to a court of 
equity, that jurisdiction was not lost by the circumstance that plain- 
tiflf's motion was disallowed, except as above recited. The bill makes 
a case for équitable relief, and therefore it does not appear that the 
suit "should hâve been brought as an action on the law side of the 
court." In other words, the rule in question is without application to 
this case, and it foUows that the court did not err in denying the mo- 
tion to transfer. 
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[2] Upon the merits of the controversy one or two gênerai observa- 
tions may be made before taking up the several claims in suit. In 
the first place, the proofs indicate that neither the plaintiff himself, 
Dor the firm of Saunders & Gatewood, had anything to do with the 
sales of coal on which commissions are now demanded. It appears 
to be the fact that those sales were made without regard to the Rich- 
mond agency, and without the aid of those who conducted that agency. 
In short, the plaintiff predicates his right to recover, not upon any 
substantial service performed, or attempted to be performed, for the 
défendant, but solely upon the language of the written contract, as he 
insists that language must be construed. And this leads, in the sec- 
ond place, to plaintiff's basic contention, which is that the term "prod- 
uct," as used in the contract, means the product of the mines of which 
défendant was sales agent; that défendant, by making Saunders "its 
sole agent in the matter of the sale of its product," asserted or repre- 
sented that it had the right and authority to sell the entire output of 
those mines ; and theref ore that Saunders and his successors were en- 
titled to commissions on ail coal produced by the mines which was 
sold in the territory covered by the contract. 

We are unable to sustain this contention. Having référence espe- 
cially to the coal fumished to the Chesapeake & Ohio Railroad, it 
seems clear to us that such a construction of the contract would not 
be warranted. Saunders had been with the défendant company for 
four years altogether, the last year as "manager of sales." He was 
perfectly aware that défendant owned none of the mines or the coal 
they produced, that it was merely an agent for the sale of such coal 
as might be intrusted to it for that purpose, and it is certainly diffi- 
cult to believe that he expected to get commissions on coal which nei- 
ther he nor the défendant sold, and on which the défendant itself re- 
ceived no commission or other compensation. This being so, we think 
it cannot reasonably be held that the word "product," an inapt and 
doubtful word as applied to the subject-matter of an agency, was in- 
tended or understood to mean the entire output of the mines repre- 
sented by défendant. On the contrary, looking at the contract as a 
whole, the word in question would appear to mean the coal which was 
turned over, so to speak, to the défendant for sale, or in respect of 
which the défendant in some manner represented the producing com- 
panies. And this view is confirmed by the situation of the parties, 
their previous relations, the knowledge thus acquired by Saunders of 
the nature of defendant's connection and course of dealing with the 
mining companies, and ail the circumstances surrounding the making 
of the contract. Evidence of the facts hère referred to was properly 
received. Such évidence did not tend to contradict or vary the terms 
of the written instrument, nor was it offered for that purpose, but it 
did serve to explain and make more certain the true meaning and in- 
tent of an ambiguous agreement. 

[3] On the présent record, therefore, we are of opinion that the 
court below rightly ref used to award commissions on the Chesapeake & 
Ohio coal. But tiie fact that défendant did not sell that coal, or re- 
ceive any compensation on account of its sale, is not conclusive upon 
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the question of plaintiff's right to recover. The prima facie case 
against him, as the matter now stands, might be overcome, and def end- 
ant's liability established, or at least the burden of proof shifted, if 
the contracts between défendant and the several mining companies it 
served were put in évidence. We think it clear that plaintif! is entitled 
to the production of those contracts, for such support of his conten- 
tion as they may afïord, and it follows that the déniai of his motion 
in that regard was an error which calls for a partial reversai of the 
decree. As to this item of plaintiff's claim the case must be remanded, 
with instructions to require the contracts to be produced, to allow 
both parties to présent such further proofs as the introduction of the 
contracts may make compétent and proper, and then, upon ail the évi- 
dence, to détermine anew the right of plaintifï to commissions on the 
Chesapeake & Ohio coal. 

As to coal for the Panama Railroad Company, the facts relating to 
this claim appear to be thèse: In March, 1911, a purchasing offîcer of 
the government asked for bids on 550,000 tons of semi-bituminous coal 
for the Panama Railroad. The défendant declined to submit a bid for 
this coal, or to allow Saunders & Gatewood to do so, and the contract 
was awarded to the Pocahontas Fuel Company. It seems, however, 
that four of the mines represented by défendant furnished a portion of 
the tonnage, amounting to about 28,000 tons, and on this tonnage the 
plaintifï claims commissions. We are of opinion that the claim is not 
well founded. The original contract with Saunders excepted broadly 
"ail government coal" ; that is, ail coal sold to the United States gov- 
ernment. The supplemental agreement took out from this exception 
and included in tlie contract "the United States government business 
that prior to April 1, 1911, hâs been handled on our individual ac- 
count." Saunders himself testified that the only prior business with 
the government were sales to the Navy Department, through the Bu- 
reau of Supplies, for bunker use in government vessels. Saunders 
first, and his firm afterwards, took charge of thèse sales, at least to 
some extent, and made a number of trips to Washington, for which 
they received only their expenses. This was the kind of government 
business, and no other, on which they were afterwards to get the com- 
mission stated in the supplemental contract. Subséquent to the date 
therein named more or less of this business was secured, and défend- 
ant paid commissions on the same according to agreement. But the 
coal furnished to the Panama Railroad Company was business of a 
distinctly différent character. That coal was not sold to the Navy De- 
partment for bunker or other use in government vessels, nor was the 
sale eflfected through the Bureau of Supplies. We are clearly of opin- 
ion that this transaction, in which the four mines participated to a 
very limited extent, was not one to which the supplemental agreement 
applied. In other words, that agreement did not take the coal in ques- 
tion out of the exception of "ail government coal" in the original con- 
tract. And this leaves out of account the defendant's further conten- 
tions that sales to the Panama Railroad Company, a corporation, were 
not in any sensé "government business," and that coal shipped to the 
Canal Zone is not embraced within the contract description of "south- 
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em coastvvise." Assuming, without deciding, that neither of thèse con- 
tentions is sustainable, we nevertheless hold that this claim of plaintiff 
must be rejected because the sale on which it is based is not covered 
by the supplemental agreement. 

[4] The sales through Blake & Ce. stand on a différent footing. 
Those sales were concededly made in the territory covered by the con- 
tract, and the coal sold by this agency was coal intrusted to défendant 
by the mines it represented for sale in the open market. The contract 
with S'aunders made him "sole agent" in a defined territory. In that 
territory he was in efïect given a monopoly of the business, and this 
entitled him to the agreed commissions on ail coal sold therein which 
the défendant had in its hands for sale. The contract rights of Saun- 
ders excluded sales by défendant itself or by any other agent, and it 
was a breach of the agreement to allow any one else to sell in the ter- 
ritory belonging exclusively to him. The law relating to contracts of 
exclusive agency, and the measure of damages for breach of such con- 
tracts, is well settled, and we deem it sufficient to say that we find noth- 
ing in the circumstances of this case to form an exception to the gên- 
era! rule. Garfield v. Peerless Motor Car Co., 189 Mass. 395, 75 N. 
E. 695; Wier V. Am. Locomotive Co.,-215 Mass. 303, 102 N. E. 481 ; 
Marshall v. Canadian Cordage & Mfg. Co., 160 111. App. 114; Illsley v. 
Peerless Motor Car Co., 177 111. App. 459; Sparks v. Motor Car Co., 
85 Kan. 29, 116 Pac. 363, Ann. Cas. 1912C, 1251. 

The claim for commissions on coal furnished to the collier Sterling 
is not open to serious question. The transaction was clearly within the 
scope of the supplemental agreement, for the coal was sold to the Navy 
Department for bunker use in a government vessel, and the circum- 
stance that it was not delivered until after the termination of the con- 
tract cannot affect the plaintiff's right to recover. 

As to the last three claims in suit the decree is affirmed. As to the 
first claim the decree is reversed, and the case remanded for further 
proceedings in accordance with the views above expressed. 

JOHNSON, District Judge (dissenting in part). I concur in so much 
of the decree as remands the cause for further proceedings. I think 
that when plaintiff shows the sale of coal in the territory in which he 
had the exclusive agency, his right to commissions thereon follows, and 
the burden is on the défendant to show that commissions are not due 
him. Défendant must not only show that it did not make the sale, or 
that it did not receive commissions thereon, but that under its contract 
with the mining corporations it did not hâve the right to make the sale 
or to demand commissions. The mère waiver by the défendant of its 
rights to commissions, if it had such rights, could not deprive plaintiff 
of his rights. The évidence shows that the coal for the Chesapeake & 
Ohio Railroad was sold through the Richmond office when Saunders 
had charge of that ofSce and was working for the défendant on a fixed 
salary. When he was changed to a commission basis, he had a right 
to expect commissions on the same line of sales that he had had charge 
of when on a salary. 

We now come to the Panama Railroad coal. The District Court 
and this court assume that the coal sold to the Panama Railroad is a 



WABBEN BEOS. OO. V. WBIGHT 71 

sale to the government. The Panama Railroad is a corporation, as dis- 
tinct as the Pennsylvania Railroad or any other railroad corporation. 
It is true that Army and Navy officers hold the principal offices. That 
is because the government owns the stock and controîs the élection of 
directors and officers, but any contract with the Panama Railroad is a 
contract with a corporation and not with the government. It is oper- 
ated as a corporation by its officers and agents. The plaintiflf is en- 
titled to his commissions on the sale of this coal unless the défendant 
can show, not only that it did not receive any commissions, but that it 
had no right to receive commissions on such sale. The plaintifï hav- 
ing made out his prima facie case, it is no hardship on the défendant, 
who is in possession of ail the contracts with the mining companies, 
vouchers, checks, books, etc., to produce them and show that neither 
it nor its agent is entitled to commissions on a given sale. 



WARREN BROS. CO. v. WBIGHT. 
(Circuit Court of Appeals, Fourth Circuit. November 23, 1916.) 

No. 1432. 

Trial <©=5223 — Mode of Charging Jury — Discrétion of Court. 

A statement by a trial judge that he desli-ed to glve only wrltten in- 
structions In a case, and requestlng counsel to prépare and présent re- 
quests, to whlch they assented, dld not preclude hlm from glvlng an addi- 
tlonal oral instruction to présent an issue on which he had refused an In- 
struction requested. 

[Ed. Note. — For other cases, see Trial, Cent. Dlg. §§ 514r-516; Dec. 
Dig. <S=3223.] 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Action at law by J. M. Wright against the Warren Bros. Company. 
Judgment for plaintifï, and défendant brings error. Affirmed. 

J. M. Head, of Boston, Mass. (Chilton, MacCorkle & Chilton, of 
Charleston, W. Va., and Arthur Drinkwater, of Boston, Mass., on the 
brief), for plaintifï in error. 

Buckner Clay, of Charleston, W. Va., and J. B. Cessna, of Erie, Pa. 
(Price, Smith, Spilman & Clay, of Charleston, W. Va., on the brief). 
for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and JOHNSON, 
District Judge. 

JOHNSON, District Judge. In the District Court John M. Wright 
was plaintifï and Warren Bros. Company was défendant. The litiga- 
tion grows out of an alleged contract between plaintifï and défendant 
and plaintifï's services thereunder. The contract was never reduced 
to writing, but on April 24, 1903, the défendant wrote plaintifï in 
eiïect : 

^=For other cases sea same topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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"The understanding in regard to the agreement In force wlth you Is: You 
are to hâve gênerai management of the Mlchigan business of the company 
under gênerai direction of the président of Warren Bros. Company and under 
conditions consistent with its gênerai policy to he more fuUy set forth in a 
contract to be drawn and executed by both parties. For one year, from May 
1, 1903, you are to recelve a salary of §500 per month. You are to receive an- 
nually $4,000 of the common stock of Warren Bros. Company for a period of 
flve (5) years. You are to dévote your entlre tlme to the affairs of the busi- 
ness, provided that the company after the flrst year inerease your income di- 
rectly or Indlrectly by divldends on said stock, by bonus, or by salary by not 
less than $1,000 a year. You are to continue in the company's service for 
ten years at the company's option, and in case of dismlssal for any cause, you 
are to recelve the balance of the common stock due according to the agree- 
ment before dlsmissal is effected. The company agrées to purchase the com- 
mon stock from you at the expiration of ten years at par, if not previously 
disposed of by you. You are to give Warren Bros. Company a chance to pur- 
chase at one (1) per cent, over any bona flde ofCer you may bave. In case 
Warren Bros. Company, after paying divldends on flrst and second preferred 
stock and interest on bonds, fail to pay or show on the présent capital actu- 
ally issued April 24, 1902, net profits exceeding three (3) per cent, per annum, 
then you are to continue in our employ at $6,000 per annum until sueh time 
as the common stock shall eam three (3) per cent You undertake to operate 
the promotion part of the business at an expense not to exceed twenty (20) 
cents per square yard of pavement laid, you not to assume expense exceeding 
twenty cents In any one city without consent of the président. It is provided 
that no pavement shall be bid at less than $2 per square yard without the 
consent of the président of Warren Bros. Company and that no work shall be 
taken that shall not show certain profits. If we désire to dispense with your 
services at any time after May 1, 1904, we agrée to give you three months' 
notice or In lieu thereof to pay you three months' salary." 

As stated, the formai contract was never executed, though the board 
of directors of Warren Bros. Company authorized the président to 
enter into a contract with Wright along the lines of the correspond- 
ence. There was évidence that the défendant treated the letter as a 
sufficient writing of the contract and that both parties acted under it. 
Plaintiff, a citizen of New York, moved to Michigan and managed the 
defendant's Michigan business from May 1, 1903, to May 17, 1907. 
The latter date he was deposed as président of the Central Bitulithic 
Company in which capacity he had attended to the defendant's Mich- 
igan business. The défendant had the stock in the Central Bitulithic 
Company, which stood in the name of Wright, though it belonged to the 
défendant, transferred to some one else. Thereby Wright, not being 
a stockholder, was inéligible as a director and président of said com- 
pany, and in this way was discharged. Plaintiff during the entire time 
of his service received from the Central Bitulitic Company $500 per 
month. At the end of the first year he received $4,000 of the common 
stock of Warren Bros. Company from that company. This action in 
assumpsit sought the recovery of the value of the remaining $16,000 
of common stock of Warren Bros. Company, the inerease in salary 
after the first year, and the salary for so much of the ten years as 
plaintiff was not permitted to serve. Défendant stubbornly resisted 
plaintiff's demands. His défenses may be briefly summarized as fol- 
lows: 

(1) The alleged agreement of April 24, 1903, was a nullity, because 
not signed by two officers of Warren Bros. Company, as provided by 
its by-laws. 
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(2) That the plaintiff violated the terms of the said agreement by 
becoming président of the Central Bitulithic Company, a West Vir- 
ginia corporation, from April, 1903, to May, 1907, and was paid by 
said corporation for his services. 

(3) That plaintiff in carrying on defendant's business violated his 
contract by exceeding the promotion expense of 20 cents a square yard 
without the consent of its président, and in that way paid out and ex- 
pended more than $54,000 of the defendant's money. 

(4) The défendant allèges that it advanced to the plaintiff divers 
sums of money aggregating more than $26,000 to be used for its bene- 
fit in the management of its business and that plaintiff appropriated the 
same to his own use. 

On the first trial in the District Court it was ruled that the plaintiff 
could not recover for the unexpired time of the ten years, and he 
had judgment for more than $21,000, a very much smaller sum than 
he had sued for. The défendant sued out a writ of error. The plain- 
tiff took a cross-writ. The opinion of this court on the former ap- 
peal (204 Fed. 231, 122 C. C. A. .S03) held that. under section 53 of 
chapter 53 of the Code of West Virginia (sec. 2885), the plaintiff as 
agent of the défendant corporation could not be employed except dur- 
ing the pleasure of the directors. The ruling of the District Court that 
he could not recover for the time that he was not permitted to serve 
was therefore sustained. It also followed that the plaintiff could not 
recover for three months' salary after his discharge without notice. 
He can recover for such time only as he performed services according 
to the terms of the contract. With the former opinion of this court 
as a guide, the second trial in the District Court should hâve been con- 
fined to the détermination of three or four important questions upon 
which the case dépends. Thèse questions may be briefly summarized 
as follows: 

(1) Was there a contract? 

(2) Did it contemplate that plaintiff's services in behalf of the de- 
fendant corporation should be conducted and carried on in the name 
of the Central Bitulithic Company, a subsidiary? 

(3) Did the plaintiff perform the services according to the contract 
honestly and faithfully? 

(4) If there were any variations from the terms of the contract, did 
the défendant order such variations or consent thereto ? 

This court also indicated that the défendant might take advantage 
of two positions it had contended for on the appeal. Those proposi- 
tions were: 

(1) That it was unlawful for the plaintiff to be paid anything in his 
capacity as a director as such of the défendant company. The burden 
was on the défendant to show that the plaintiff was paid or promised 
anything as an officer or director as such. 

(2) That there were minority stockholders of the Central Bitulithic 
Company who did not consent to the plaintiff's employment by the de- 
fendant, the burden being on the défendant to show the extent and 
character of such minority holdings. 
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Défendant did not offer any évidence on the second trial to estab- 
lish either of the above propositions, and they go out of the case. 

The main questions upon which this case hinged were submitted to 
the jury under instructions that were clear, relevant, and fair. De- 
fendant complains because of the manner in which one of the instruc- 
tions was given to the jury by the court. The record shows that when 
the évidence was ail in the court said : 

The Court: The next tlilng wlll be the préparation of Instructions. Hâve 
you any instructions, gentlemen? 

Mr. Head: I hâve not 

The Court: I hâve no disposition to hurry you in the matter. I would llke 
that matter, In so far as you deem the questions of law are involved, to be 
as fully treated as you can. I am not well, and hâve not been for the last 
two days, and I do not désire, If I can avoid It, to do anything in the way of 
a charge to the jury. I prêter to give them sueh proper written Instructions, 
which, by the way, Is the ordinary practlce In thIs state. 

Mr. Chilton: That vrill be satlsfactory. 

The Court: I wiM be glad if you wlll exchange your views and serve a'copy 
on each side. 

Mr. Chilton: How would It do, your honor, for us to prépare, say in the 
afternoon sometime, we would give a eopy to counsel upon the other side, so 
ihat you mlgbt bave an opportunlty to glance over them before the court con- 
^ enes In the moming? 

The Court: That will be satlsfactory, and I wlll let the jury go untll mom- 
ing. 

Mr. Cessla: Qulte satlsfactory to us. 

The following day the court instructed the jury in accordance with 
the written requests of the parties to the action. Some of the instruc- 
tions were refused. The case was argued, and after the argument of 
counsel to the jury the court said : 

"Gentlemen of the jury, I had Intended to say nothing more to the jury at 
ail, but It may be that I ought to on one point. I think it should be called 
to the attention of the Jury as an issue, as a possible issue in this case. An 
instruction was offered on the point by counsel for the défendant, but it was 
asked in such a form that I felt compelled to reject It ; but I wlll take the 
responsibility upon my own motion of just calllng the attention of the jury to 
that question. Gentlemen of the jury. In addition to the Instructions that 
hâve been glven In writing, I désire to offer you a short instruction, and that 
is that a contract of employment Involves as one of Its features of obligation 
on the part of the person employed to exercise with his ablllty good f alth and 
lionesty. The défendant hère introduces certain checks for amounts aggregat- 
Ing something over $10,000, and for which no vouchers bave been flled In the 
office of the Central Bltullthic Paving Company. The plaintiffl made a ver- 
bal explanatlon In regard to the matter, and asserted that his method of dis- 
liursement of those funds without taking vouchers therefor was in accordance 
with the understandlng and agreement of the président of the Warrcn Bros. 
Company, and that thèse were disbursed In the entire interest of the business 
managed by him. The only way in which this matter is important is as it 
touches the honesty and good falth of the plaintlff. If you believe that this 
money was honestly expended In the Interest of the business under the man- 
agement of Mr. Wright, it cannot affect this suit ; but, if, on the other hand, 
you believe that In respect to this matter he dld not exercise honesty and 
integrity, he would not be entitled to recover." 

This instruction was entirely proper. It is not true that the remarks 
of the court amounted to a stipulation that the court would not give 
the jury any instructions except such as were reduced to writing. The 
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object of a trial is to help to ascertain the truth and to do justice, and 
the manner of conducting the trial must be left largely in the sound 
discrétion of the trial judge. This was one of the def endant's material 
défenses. It had requested instructions upon this point, but in a form 
in which the judge could not grant them, so in the interest of truth and 
a fair trial the court of its own motion gave the instruction above set 
out. The défendant certainly had no room to complain of that in- 
struction. There was no error of law, and there was no abuse of the 
sound discrétion of the court. An examination of the whole record 
shows that ail the issues were fairly, clearly, and fully submitted to 
the jury. In the hght of the évidence, the verdict was exceedingly 
favorable to the défendant. 
The judgment below should be afïîrmed. 



CAEOLINA, C. & O. RT. CO. ▼. STEOUP. 

(arcuit Court of Appeals, Sixth Circuit. February 6, 1917.) 

No. 2899. 

1. Masteb and Servant <S=s>286(33) — Injuries to Servant — Juby Question. 

In an action by a brakeman for injuries received while attempting to 
eut some cars of a train from the rest, the question of the négligence of 
the engineer in failing to set the brakes on tlie rear cars, which the brake- 
man contended pressed down and injured hiin, held, under the évidence, 
for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. $ 1020 ; 
Dec. Dlg. <g=286(33).] 

2. Teiai, <$=9l39(l) — JuET Question — Conflicting Evidence. 

Where, under the évidence, reasonable men may lionestly draw différ- 
ent conclusions, the question Is one for the jury. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 332, 333, 338-341 ; 
Dec. Dig. <©=»139(1).] 

3. Tbial <S=>178 — Province of Court and Jury — Dirïxjted Verdict. 

On defendant's motion to direct a verdict, it is the duty of the trial 
court to take that vlew of the évidence most favorable to plalntilï. 

[Ed. Note. — For other cases, see Ti-ial, Cent. Dig. §§ 401-403; Dec Dig. 
<S=178.] 

4. Appeal and Eeror i®=>997(.S) — Eeview — Denial of Motion for New Trial. 

In reviewing the trial court's déniai of a motion for a new trial, the 
fact that he had seen and heard the witnesses should be considered in sup- 
port of his action. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 2021; 
Dec. Dig. <@=>997(3).] 

5. Appeal and Ebeor <S=995 — Eeview — Verdict. 

An appellate court cannot weigh the évidence with a View of determln- 
ing whether it is sufflclent to sustain a verdict. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. S 3907; 
Dec. Dig. ®=3995.] 

^=s>For other cases see Bame topic & KEY-NUMBER lu ail Key-Numbere3 DlgesU & Indexes 
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6. Appeax and Eebor <3=»928(2)— Beview — Pbesumptions. 

Where défendant dld not complain of the charge glven, there îs a pre- 
sumptlon that the Instructions were as favorable to défendant as the 
case warranted. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 3750; 
Dec. Dlg. <S=>928(2).] 

In Error to the District Court of the United States for the Eastern 
District of Tennessee ; Edward T. Sanford, Judge. 

Action by George W. Stroup, by next friend, Mary Stroup, against 
the Carolina, Clinchfield & Ohio Railway Company. There was a 
judgment for plaintiflf, and défendant brings error. Afïirmed. 

J. R. Simmonds, of Johnson City, Tenn., for plaintifif in error. 
Robert Burrow, of Bristol, Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This was an action to recover 
damages for personal injuries sustained througli alleged négligence of 
the railway company. The action was brought and concededly was 
maintainable under the fédéral Emplovers' Liability Act (Act April 
22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 8657-8665]); and 
the plaintifif below recovered verdict and judgment for $2,500. The 
évidence is embodied in the record, though the court's charge to the 
jury is not. At the close of ail the évidence the railroad presented 
motion to direct a verdict in its favor ; this motion and also a motion 
for new trial were denied. The railroad prosecutes error. The only 
question presented hère is whether the verdict can be sustained upon 
the évidence. 

The plaintiflf below, Stroup, was a brakeman on a freight train of 80 
cars, and the injury occurred in the railroad yard at Bostick, N. C. 
Stroup had been previously told to eut 18 cars out of the forward 
portion of the train upon reaching Bostick, and to take them' from 
track No. 2, on which the train would enter the yard, and set them on 
track No. 1. Thèse two tracks were maintained along north and 
south adjacent lines, track No. 1 lying on the west of track No. 2. 
The switch connection led from track 2 northwardly into track 1 and 
was quite a distance south of the point at which the train was to enter 
the yard; this required the train partially to pass the switch point 
before the cars to be eut out could be conveniently released from the 
train and backed into track No. 1. 

The train entered the yard from the north on track 2 about 4 o'clock 
in the morning of December 2, 1914, and continued southwardly until 
the eighteenth car reached the clearing post, which stood between the 
tracks and some 200 feet north of the point of the switch leading 
northwardly, as stated, into track 1. Admittedly, the exécution of 
Stroup's order required him to go between the ends of the eighteenth 
and nineteenth cars to separate the air hose ; and Stroup testified that 
before reaching Bostick he advised the engineer of the order to eut out 

^;SsFoT other cases see same topic & KEY-NUMBER IQ ail Key-Numbered Digests & Indexes 
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the 18 cars. 'V\TiiIe the train was approaching the place designed to car- 
ry out the order and moving slowly, Stroup, with his lantern, signaled 
the engineer to stop. The engineer eut off the steam, but seemingly 
failed to apply the brakes. Stroup says, however, that the train stop- 
ped — "at least the 18 cars had stopped" ; that he stepped between the 
eighteenth and nineteenth cars to part the hose, and turned the angle 
coci< on the car nearest to the engine ; that he "was fixing to turn 
the one on the other car when the cars (that is, the rear cars) began 
to move ahead ; * * * the rear part oi the train moved up on me 
and caught me." It is hère that the issue of fact arises. 

The railroad contends that under the existing physical conditions, 
if the front portion of the train, comprising 18 cars, had in truth stop- 
ped, the rear portion could not hâve "moved up" and "caught" Stroup 
' — in other words, that in view of the grade of the track the theory of 
stoppage of the front portion of the train and continued movement of 
the rear portion is opposed to the law of gravity — and hence that 
Stroup must hâve gone between the cars while the train was in mo- 
tion, and in violation of a rule of the company with which he was 
admittedly familiar. Evidently, then, the grade of the track and the 
potential slack in the rear portion of the train form the basis of the 
controversy. The négligence alleged in the déclaration is that the 
engineer stopped the train "on a dip in the road, without applying the 
air brakes on said train, by reason whereof said train, moving by grav- 
ity, started while plaintifï was between two cars and before he could 
extricate himself from his dangerous position was caught and crush- 
ed," etc. Among other features of Stroup's testimony this appears in 
respect of the alleged "dip" in the track : 

"If a car Is tumed loose without brakes on and left to gravity at 'B' 
(meaning the clearing post before mentloned between tracts No. 2 and No. 1, 
and the point where the accident occurred), it wUl roll to the center of the 
track there ; a car will drop back there in the direction from which we came, 
that is, north. Q. If that is true, what was it, or why, I will ask you, why 
was It thèse 62 cars back on this end dropped in toward you and caught you? 
Why would they drop in that direction? A. We pulled In there, and the 
slack, I guess it was, out there in those rear cars, and it shoved up. The way 
that track is elevated there would make them drop this way ; the rear por- 
tion of the 62 cars would be on this curve back there, hlgh up on the curve, 
so as to press down toward the clear post." 

The locomotive engineer, called by the company, testifùed that he 
"stopped the whole train ; to stop shut ofï the steam, and the brakes 
were partially applied by the pressure retaining valves" ; and, further : 

"If cars are left on a grade with retainers on, it may leak out, and the car 
start. I can tell from the engine whether or not the retainers are on." 

The company introduced a profile of track No. 2, as to which the 
company's civil engineer stated : 

"The vertical scale of the blueprlnt is in feet ; it Is ten times as small in the 
llneal direction as it is In the vertical direction." 

It is insisted in Stroup's behalf that the profile is misleading. The 
complaint in substance is that its lineal scale is too much reduced to 
give an adéquate understanding of admitted variations in the grade of 
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the track ; but, assuming the profile to be technically correct, it differs 
in some important features from the testimony of the civil engineer, 
while it does not in material respects contradict the testimony of 
Stroup. Otherwise stated, the profile discloses a dépression in the 
grade of the track within the limits of the train, and of course oppos- 
ing grades toward the ends of the train. It is not necessary to dvvel! 
on the distances given by the engineer between points indicated on 
the profile, nor upon the lengths given by Stroup of the cars, nor 
upon his statement of the distances between the cars as they were 
placed and operated, in the rear portion of the train. Enough is 
shown to point out the nature of the controversy and the difficulty oî 
its solution. In denying the motion for a new trial, Judge Sanford in 
part stated his reasons for overruling the company's motion to direct 
a verdict : 

"The undlsputed physical facts did not, In niy opinion, necessartly require a 
verdict to be dlrected for the défendant. Whlle It appears that the engineer 
shut off steam whlle his engine was on an ascending grade and the engine 
stopped, and the nature of the traclis and grade were such that many of the 
succeeding cars would also hâve stopped, it Is not Impossible or improbable 
that after the cars in the front of the train had stopped back of the elghteenth 
car, the cars at the rear of the train would be still in motion and In part ap- 
parently on a descendlng grade, and that the subséquent forward motion of 
thèse cars, not arrested by brakes, through the shock transmitted from car 
to car, flnally gave an impact wMch caused the car to move forward in front 
of which plalntiff had stopped, resulting in the accident. The question 
whether, under ail the circumstances, there was négligence in not puttlng on 
the brakes sq as to stop each car and prevent such taking up of the slack was, 
in my opinion, one for the Jury. • » • 

"And While my view as expressed or suggested at the trial was in favor of 
the défendant, on reflection I am of opinion that I did not then glve sufficient 
welght in my own mlnd to the probable contlnued forward movement of the 
rear end of the train, and on the whole, after careful considération, I hâve 
concluded that the verdict of the jury, Importing a findlng of négligence on the 
part of the défendant, Is not so clearly against the évidence or the decided 
welght of the évidence as to require it to be set aslde. rurthermore, in so far 
as the plaintiffl's own conduct in going In between the cars under the circum- 
stances wlth the knowledge that the brakes had not been shut off, constituted 
contributory négligence, this was apparently taken into considération by the 
jury In a substantlal réduction of the plaintliï's damages." 

[1,2] We observe the contention of counsel that the trial judge 
apparently reversed the order in which slack in a moving train is tak- 
en up ; but this criticism fails to notice that the eighteenth and nine- 
teenth cars, and perhaps some other adjacent cars, were on an ascend- 
ing grade when Stroup was injured, and so the slack in that portion 
of the train might not hâve been and probably was not taken up when 
the efïect of the impact of the oncoming cars from, the rear, which in 
substantial portion were apparently on a descending grade, reached 
the place of the injury. Certainly upon ail the évidence pertinent to 
this feature of the controversy reasonable men might honestly hâve 
drawn différent conclusions, and this is the settled token for submis- 
sion of a cause to the jury. Marbury v. Illinois Cent. R. Co., 176 Fed. 
9, 15, 16, 99 C. C. A. 483 (C. C. A. 6). And see Cincinnati, N. O. & T. 
P. Ry. Co. V. Jones, 192 Fed. 769, 772, 113 C. C. A. 55, 47 h. R. A. 
(N. S.) 483, and citations (C. C. A. 6). 
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[3->5] Moreover, while ît is perhaps sufficient to restate the estab- 
lished rule that in disposing of defendant's motion to direct, it was 
the duty of tiie trial court to take that view of the évidence which was 
most favorable to the plaintifï, yet it may be added that since the 
judge was entitled to weigh the évidence vvhen passing on the motion 
for a new trial, the fact that he had seen and heard the witnesses is to 
be considered in connection with bis opinion denying that motion. 
Meers v. Childers, 228 Fed. 641, 642, 143 C. C. A. 162. Further, an 
appellate court cannot weigh the évidence with a view of determining 
whether it is sufificient to sustain a verdict. Toledo, St. L. & W. R. 
Co. V. Howe 191 Fed. 776, 780, 112 C. C. A. 262, and citations (C. C. 
A. 6). 

[6] We are the more content thus to dispose of the case because of 
the company's failure either to complain of the charge of the court or 
to include it in the record ; for such an omission gives rise to a pre- 
sumption that the court instructed the jury as favorably for the de- 
fendant as the merits of the défense deserved. Léonard-Martin Const. 
Co. v. Highbarger, 175 Fed. 340, 341, 344, 99 C. C. A. 128 (C. C. A. 6). 

The judgment will be afifirmed, with costs. 



In re JACOBSON. 

(Circuit Court of Appeals, Third Circuit. January 11, 1917.) 

No. 2156. 

Bankbtjptct iS=>455 — Pbocbbdinqs — ^Appealb. 

A pétition was filed against an alleged bankrupt, It being asserted that 
he had transferrred ail his property to a corporation, through whlch he 
transacted business ; ail the stock, save a few shares Issued to dummies, 
being held for the beneflt of the bankrupt by his wlfe. An order belng 
made for his examination, the bankrupt requested that the examinatlon be 
stayed until he should efCect settlements with his creditors, and the stay 
was granted on condition that the bankrupt should deposlt funds for the 
payment of certain undlsputed clalms, and exécute bonds to secure pay- 
ment of other clalms and for attomey's fées. The clalms were ail settled 
between the parties, and the court then made an allowance for the fées of 
the petitioning and intervening creditors, payment of which fées was 
secured by bond. From such order, the bankrupt appealed, on the ground 
that the allowances were unreasonable and excessive. Held, that the 
proceeding was not one in bankruptcy, but rather one to avoid bankruptcy, 
and, as the court acted as an arbitrator under the authority given by 
the bond, no appeal could be taken under Bankr. Act July 1, 1898, c. 541, § 
24a, 30 Stat. 553 (Comp. St. 1913, g 9608), provldlng for revlew by appeal 
of controversies in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. g 916; Dec. 
Dlg. i©=3455.] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Thos. G. Haight, Judge. 

In the matter of Jacob Jacobson, alleged bankrupt. From an or- 
der lixing attorney's fées, the alleged bankrupt appeals. Dismissed. 

^ssFor other cases see same topic & KEY-NUMBER In aU Itey-Numbered Digeats & Indexes 
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Edward P. Stout, of Jersey City, N. J., for appellant. 

Edwin G. Adams, of Newark, N. J., George D. Hendrickson, of 
Jersey City, N. J., and Kessler & Kessler, of Newark, N. J., for ap- 
pellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is an appeal from an order, made 
ostensibly in a bankruptcy proceeding, allowing counsel fées. 

The facts of this peculiar case are thèse : A pétition in bankruptcy 
was filed against Jacob Jacobson, an alleged bankrupt, followed by 
an amended pétition, in which it is averred substantially that the al- 
leged bankrupt had concealed his property from his creditors, to 
whom he was heavily indebted, by conveying it to a corporation which 
he had caused to be formed for that purpose and through which he 
transacted business; that ail the stock of the corporation, save a 
few shares issued to dummies, was held by his wife; that the said 
corporation was solvent, in fact very prosperous, and that the alleged 
bankrupt was the true owner of the stock of the corporation. The 
alleged bankrupt moved to vacate the order, on the ground that the 
pétition did not allège an act of bankruptcy. The motion was dis- 
missed and an order made for an examination of the bankrupt under 
section 21a, Bankruptcy Act (Comp. St. 1913, § 9605). Pearing, as 
suggested by the court, that the examination might divulge such facts 
as would involve the corporation and justify the court in extending 
a receivership of the bankrupt to the corporation (In re Muncie Pulp 
Co., 139 Fed. 546, 71 C. C. A. 530; In re Rieger, Kapner & Altmark 
[D. C] 157 Fed. 609), the alleged bankrupt was induced to ask that 
the examination be stayed until he could effect settlements with his 
creditors, This motion was granted and the examination stayed, 
upon conditions, however, appearing in the court's order, that the 
alleged bankrupt deposit with the Référée in Bankruptcy $4,500 with 
which to pay certain undisputed claims; and deliver to the Référée 
a bond for $24,000 with surety, to secure the payment of any judg- 
ment that might be recovered against him upon the suit of a certain 
creditor; another bond for $1,000 with surety, to secure the claim 
of another creditor; and a third bond "in the sum of three thousand 
dollars ($3,000) with such surety as shall be approved by court, con- 
ditioned to pay any counsel fee that may hereafter be allowed by 
this court to counsel for the petitioning creditors and ail other coun- 
sel in this proceeding." 

Following this order, the alleged bankrupt went among his credi- 
tors and settled with them upon the best terms he could obtain, and 
thereafter came into court, and by pétition, showing that he had paid 
ail debts not covered by the cash and securities deposited, and that 
he had otherwise performed the conditions required of him by the 
recited order, prayed that the pétition be dismissed. Whereupon the 
court made an order dismissing the pétition, directing the distribution 
of the fund, and fixing fées for counsel for the petitioning and inter- 
vening creditors in the following words: 



IN RE JACOBSON 81 

"And It Is further ordered that the sald Jacob Jacobson pay to the sald 
Kessler and Kessler the sum of $1,500 as counsel fee and for tbeir dls- 
bursements In this matter ; and to the sald George D. Hendrickson the sum of 
$750 as counsel fee and for his disbursements In this matter; * * * and 
upon the sald Edward P. Stout (counsel for Jacobson) presentlng to the sald 
Charles M. Mason (Référée In Bankruptcy) reeeipts that the foregolng moneya 
hâve been pald, the bond of $3,000 of Jacob Jacobson, as principal, and Na- 
tional Surety Company, as surety, filed with the sald Charles M. Mason on 
May 22, 1916, conditloned to pay any counsel fee that might thereafter be al- 
lowed by this court to counsel for the petitionlng creditors and ail other 
counsel in thèse proceedings, shall be dellvered by the said Charles M. Mason 
to the said Edward P. Stout." 

From this order this appeal was taken, and the error charged is 
that the allowances are unreasonable and excessive. 

Aside from a défense on the merits, the appellees raised a ques- 
tion of the jurisdiction of this court to entertain the appeal. Being 
before us on appeal and not on pétition to review and revise, there 
developed the ever-present controversy concerning what is meant by 
"controversies arising in bankruptcy proceedings," reviewable by ap- 
peal under section 24a and section 25a, and what are "proceedings of 
bankniptcv," reviewable by pétition to review and revise under sec- 
tion 24b of the Bankruptcy Act (Comp. St. 1913, §§ 9608, 9609). Up- 
on the face of the appeal it would seem that we are called upon to 
consider and décide this question, but an examination of the record 
discloses a situation which, though not addressed to our attention by 
counsel, nevertheless so intimately concerns our jurisdiction, that we 
must inquire whether, upon another ground, this case is properly in 
this court, and whether, therefore, our views respecting "controversies 
arising in bankruptcy proceedings" and "proceedings of bankruptcy," 
if expressed, would hâve the force of a décision. 

Pursuing this inquiry at the risk of répétition, it must appear 
from this brief récital, that the facts of this case are unusual. No 
receiver was appointed, no trustée was elected, and no estate came 
within the administration of the bankruptcy court. A pétition was 
filed and an order of examination made. Motions and counter-mo- 
tions were made and hearings held in an atmosphère surcharged with 
bad feeling. The ultimate resuit of it ail was an agreement reached 
between counsel for several groups of creditors and for the alleged 
bankrupt, with the approval of the court, that the alleged bankrupt 
be given a chance to settle with his creditors, conditioned, as before 
stated, upon the payment of a certain sum to satisfy undisputed 
claims, and the giving of bonds to secure two disputed claims and to 
insure the payment of counsel fées. The alleged bankrupt complied 
with thèse preliminary conditions, and set about making settlements 
with his creditors. Thèse settlements, which were finally eflfected, 
were not in composition of his debts in the sensé contemplated or 
under the procédure prescribed by the Bankruptcy Act, but were set- 
tlements informally made out of court upon such terms as the debtor 
could obtain. When the settlements were completed, the alleged bank- 
rupt came into court, and, showing that he had paid ail his debts ex- 
cepting those secured by his deposits, asked that the pétition be dis- 
missed. Pursuant to the agreement to which ail were parties and in 
239 F.— 8 
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which the Judge had acquiesced, the pétition was dismissed and the 
alleged bankrupt ordered to pay counsel fées fixed by the judge. 

This does not appear to us to be a proceeding in bankruptcy — cer- 
tainly not such a proceeding as is contemplated by the Bankruptcy 
Act. It was rather a proceeding arising out of bankruptcy, inspired, 
carried along and perfected to avoid proceedings in bankruptcy. A 
bankrupt estate was not administered by the bankruptcy court. What 
was administered was a fund advanced by the corporation, not paid 
by the alleged bankrupt, and voluntarily handed the Référée in Bank- 
ruptcy in lieu of the surrender of the alleged bankrupt's estate, and 
what was awarded counsel was not a part of bankruptcy assets nor 
even of the fund deposited, but was an order made upon the alleged 
bankrupt in his personal capacity, that he pay counsel fées according 
to the ténor of his bond. The understanding, which included the 
giving of a bond as security for payment of fées, invested the judge 
with power to fix fées. The judge was thus made the arbitrator of 
the matter of fées, and the power conferred was only limited by the 
amount of the bond. Having conferred this power upon the judge, 
neither the attorneys nor the alleged bankrupt can complain of his 
décision, when within the limit prescribed. As his décision was that 
of an arbitrator rather than of a court, manifestly this court has no 
jurisdiction to review his action, either by appeal or upon a pétition 
to revise. What the judge really did was to lend a hand in straighten- 
ing out a tangled situation, and this he did, not along Unes pre- 
scribed by the Bankruptcy Act, but according as the parties had 
themselves agreed. 

We are clearly of opinion that we hâve no jurisdiction of this case, 
and therefore direct that the appeal be dismissed. 



BOSSELMAN v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. January 9, 1917.) 

No. 24. 

1. Obstedcttng Justice <@=»15 — Evidence — Admissibilitt — Indictment. 

In a prosecutloa for ol)structlng justice by causlng altération of 
books materlal to an inqulry by the grand jury, tlie indictments found 
by Oie grand jury in that inqulry are admissible to show what subject it 
was investlgating. 

[Ed. Note. — For other cases, see Obstructing Justice, Cent. DIg. § 31 ; 
Dec. Dig. <®=>15.] 

2. Ckiminal Law <g=>50S(l) — Evidence — Testimont or Accomplice — Nbces- 

siTy of Corroboration. 

Though defendant's employés, who altered his books under his di- 
rection, were accomplices, they were compétent witnesses In the fédérai 
courts, even If their testimony was uncorroborated. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. |§ 1099, 
1100, 1103, 1112 ; Dec. Dig. ®=>508(1).] 

3. Cbiminax. I/AW ®=»7S0(1) — Instructions — Testimont of Accomplice. 

It Is not necessary to give the usual and proper instruction cautloning 
jurors agalnst eonvicting upon the uncorroborated testimony of an ac- 

Ê=»For other cases see same toplc & KEY-NUMBER In aU Key-Numbered Dleests & Indexe» 



BOSSELMAN V. UNITED STATES 83 

complice, where the accomplices, though called by the government, tes- 
tlfied favorably to défendant. 

[Ed. Note. — For otber cases, see Criminal Law, Cent. Dig. S 1859; 
Dec. Dig. (S=3780(l).] 

4. Obstbucting Justice <g=>16 — Evidence — Sufficienct. 

In a prosecution for obstructing justice by causing altérations In the 
bool£S of défendant concerning a matter under inquiry by tbe grand 
jury, évidence held sutiicient, though clrcumstantial, to sustain a con- 
viction. 

[Ed. Note. — For other cases, see Obstructing Justice, Cent. Dig. § 32; 
Dec. Dig. <S=>16.] 

5. Ceiminai, Law ®=1054(1) — Appeal — Exceptions — Necessity. 

Where a witness called by the government testifled so favorably for 
the défendant that the prosecutlng attomey was properly permltted to 
cross-examiae her, the conviction will not be reversed for permitting hlm 
to read extracts from her testimony before the grand Jury, where that 
testimony was made contemporaneously wlth the matters testifled about, 
so that it could hâve been read to the witness to refresh her recollection, 
and no exception was taken to reading those extracts. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. $ 2662 ; Dec. 
Dig. ®=M054(1).] 

6. OBSTEucTiNa Justice <g=»5 — ^Judicial PROcEEDiNas — Evidence Bepore 

Grand Jubt — "Coeeuptly." 

Any attempt by one whose conduet was being investigated by the 
grand jury to obstruct such Investigation, by causing his employés to 
alter entries in his books, is "corruptly" impeding justice, withln Criminal 
Code (Act March 4, 1909, c. 321) § 135, 35 Stat. 1113 (Comp. St. 1913, § 
10305), though no bribery acconipanied it. 

[Ed. Note.— For other cases, see Obstructing Justice, Cent. Dig. g 14; 
Dec. Dig. <g=»5. 

For other définitions, see Words and Phrases, First and Second Séries, 
Corruptly.] 

7. Obstructing Justice ■Ss'lS — ^ADMissiBrLixr or Evidence. 

In a prosecution for obstructing justice, by altering books material to 
investigation by the grand jury of the charge that défendant had shipped 
obscène statues, those statues were admissible In évidence to show the 
motive in making the altérations. 

[Ed. Note. — For other cases, see Obstructing Justice, Cent. Dig. J 31 ; 
Dec. Dig. ©=515.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Andréas C. Bosselman was convicted of corruptly influencing, ob- 
structing, and impeding the due administration of justice, by directing 
and requesting others to make certain erasures, changes, and insertions 
in his books and records, material to a matter under inquiry by the 
grand jury, and he brings error. Affirmed. 

Pratt, Koehler & Boyle, of New York City (Addison S. Pratt and 
Francis E. Hamilton, both of New York City, of counsel), for plain- 
tiff in error. 

H. Snowden Marshall, of New York City (F. E. Carstarphen and 
Joseph A. Burdeau, Asst. U. S. Attys., both of New York City, of 
counsel), for the United States. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

®=9For other cases see same topic & KEY-NUMBEK in aU Key-Numbered Digests & Indexes 
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WARD, Circuit Judge. This is a writ of error to a judgment of 
conviction upon an indictment charging that the défendant, in viola- 
tion of section 135, U. S. Criminal Code, had corruptly influenced, ob- 
structed, and impeded the due administration of justice by directing 
and requesting one Wieland and one Barberi to maJce certain erasures, 
changes, and insertions in the books and records of Andréas C. Bos- 
selman & Co. material to a matter under inquiry by the grand jury. 
The section reads : 

"135. Whoever corruptly, or by threats or force, or by any threatening let- 
ter or communication, shall endeavor to influence, intimldate, or impede any 
wltness, in any court of the United States or before any United States com- 
mlssloner or offlcer actlng as sueh commlssloner, or any grand or petit juror, 
or officer In or of any court of the United States, or officer who may be serv- 
ing at any examination or other proceeding before any United States commls- 
sloner or offlcer actlng as such commlssloner, in the discharge of his duty, or 
who corruptly or by threats or force, or by any threatening letter or commu- 
nication, shall influence, obstruct, or Impede, or endeavor to influence, ob- 
struct, or Impede, the due administration of justice therein, shall be flned not 
more than one thousand dollars, or imprlsoned not more than one year, or 
both." 

Andréas C. Bosselman & Co. is a corporation of which the défend- 
ant at the time in question was président and treasurer. Between 
March 10 and 24, 1914, the grand jury had under considération two 
indictments against him, the fîrst charging him with a conspiracy to 
commit an offense against the United States in violation of section Z7 
of the United States Criminal Code (Comp. St. 1913, § 10200), by 
importing certain obscène bisque figures, and the second charging him 
with the shipment to Florida of certain obscène bisque figures, in vio- 
lation of section 245, U. S. Criminal Code (section 10415). Thèse 
two indictments were found by the same grand jury at the same ses- 
sion which found the indictment on which the défendant was tried. 

[1] At the opening of the trial the United States Attorney offered 
thèse two indictments in évidence, and they were admitted by Judge 
Sessions over the defendant's objection and exception, for the purpose 
of showing what subject the grand jury were investigating at the time 
when the défendant was charged with corruptly impeding the admin- 
istration of justice. We see no error in this. The Bosselman Com- 
pany's salesmen forwarded orders taken by them on the road to the 
office in New York. The stenographer there made two copies of ev- 
ery order, one of which was kept by the bookkeeper and the bill to 
the customer prepared from it, and the other was given to the ship- 
ping clerk to enable him to make proper entries of shipment in the 
shipping book. 

Sales of the figures in question to three separate customers in Flor- 
ida were proved. Clara Wieland, the bookkeeper, in pursuance of a 
subpœna duces tecum served upon her, produced before the grand 
jury the Bosselman Company's shipping book and sales lists, upon 
which erasures and changes appeared in the entries relating to thèse 
three orders. The original bills in two of the sales lists called ex- 
pressly for thèse figures; the bill in the case of the third sale had 
been lost. It also appeared that changes in the shipping book were 
made by Barberi, the shipping clerk, while the grand jury were investi- 
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gating ; but in respect to the changes in the sales lists the bookkeeper, 
Miss Wieland, did not think she had made them at that time, but 
thought that she must hâve donc so when she was posting, after mak- 
ing out the bill or checking up stock, and before she was called as a. 
witness by the grand jury. She testified directly, and Barberi by 
necessary impHcation, that the défendant did not direct or request the 
altérations to be made while the grand jury was in session. 

[2, 3] It is objected that thèse witnesses were accomplices, and 
therefore that the court should hâve charged the jury to give no cred- 
ence to their testimony, being uncorroborated. As they could hâve 
been indicted for the same offense for which the défendant was be- 
ing tried, they were accomplices; but an accomplice is a compétent 
witness in the fédéral courts, even though his testimony be uncor- 
roborated. It is usual and proper for courts to caution jurors against 
convicting a défendant upon the uncorroborated testimony of an ac- 
complice. Tliis, however, is not essential. Diggs v. United States, 220 
Fed. 545, 136 C. C. A. 147. Such a caution would bave been entirely 
out of place in this case, because thèse witnesses, though called by the 
government, testified throughout favorably to the défendant. 

[4] The défendant further insists that, the proof against him being 
altogether circumstantial, a verdict should hâve been directed by the 
court in his favor. If men could not be convicted upon circumstantial 
évidence, many, if not most, serious offenses would go unpunished. 
In this case a very persuasive body of circumstantial testimony was 
proved. The sales lists and the shipping book of the Bosselman Com- 
pany were altered, so far as appears, only in connection with the en- 
tries concerning the three sales as to which charges against the défend- 
ant were under investigation by the grand jury. The altérations were 
made by employés who had no Personal interest in the matter what- 
ever, and were made by two clerks who had charge of différent stages 
in the course of business. It is difficult to believe that this was donc 
independently and accidentally. The défendant being the only persori 
having any interest in having the altérations made, we cannot say the 
verdict was not sustained by substantial proof. The jury were cor- 
rectly instructed that they must be satisfied beyond a reasonable doubt 
of the defendant's guilt. 

[5] The testimony of Miss Wieland at the trial was so favorable to 
the défendant that the United States Attorney cross-examined her. 
This he was entitled to do in the case of a hostile witness. But the 
défendant claims he had no right to read to her extracts f rom her tes- 
timony before the grand jury. It is to be noted, however, that the 
défendant took no exception to this. It would hâve been permissible 
for the government to refer to this testimony for the purpose of re- 
freshing the recollection of the witness, provided the testimony was 
given contemporaneously with the matters inquired about. Putnam 
V. United States, 162 U. S. 687, 16 Sup. Ct. 923, 40 L. Ed. 1118. As 
the subject of inquiry was in respect to altérations claimed to hâve been 
made between March lOth and 24th and the testimony was given be ■ 
tween those dates, we think the notes of the testimony were contem- 
poraneous within the above décision. 

The witness stood by her testimony as given at the trial, so that the 
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effect of the examination was to disclose an inconsistency going to her 
credibility. But the défendant insists that the court treated thèse ex- 
tracts from her testimony before the grand jury as substantive proof 
of the facts there testified to. We see no évidence of this in the rec- 
ord. If the défendant had asked the court to charge the jury that such 
testimony was not to be treated by them as anything but showing in- 
consistency going to the credibihty of the witness, there is no reason 
to doubt that he would hâve done so. 

[6] It is further insisted that, even if the défendant did ask or di- 
rect Barberi and Miss Wieland to make the altérations, there is no 
évidence that he did so "corruptly" within the meaning of the statute ; 
that is, by bribery. The word "corruptly" is capable of différent 
meanings in différent connections. As used in this particular statute, 
we think any endeavor to impede and obstruct the due administration 
of justice in the inquiries specified is corrupt. To construe the acts as 
requiring that such an effort should be accompanied by payment or 
promises of payment of money would quite unreasonably restrict the 
obvious purpose of the législation. 

[7] Finally, it is objected that the court erred in allowing spécimens 
of the bisque figures to be put in évidence. It is said that, if the 
erasures had been made in connection with entries as to bolts of cot- 
ton or cars of coal, the court would not hâve permitted any examina- 
tion of the circumstances atteriding the sale, or the production of sam- 
ples of the cotton or coal. This may be entirely true. When, how- 
ever, the entries involved articles alleged to be obscène, the production 
of the articles threw light upon the motive in making the erasures. 

The judgment is affirmed. 



SUCESORES DE L. VILLAMILi & CO., S. EN C, T. MERCED et al. 

(Circuit Court of Appeals, First Circuit. December 11, 1916.) 

No. 1204. 

1. Judgment ©=>570<1)— Conclusivkness — Mattees Concluded— Jddqment 

ON Mebits. 

A judgment in an action to recover money, In which the property of 
défendants was attached, and In whlch défendants flled a cross-complalnt, 
alleging that there was nothliig due plalntlfCs, and clalmlng damages for 
the attachment, whlch cross-complalnt was dlsmlssed because the dam- 
ages had not been proven, is res judlcata in a subséquent action by those 
défendants to recover the same damages for the attachment, In which 
the allégations were the same as those of the cross-complalnt. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. §§ 1028, 1036, 
1165; Dec. Dlg. ®=>5T0(1).] 

2. Judgment <S=»700 — Concltjsiveness — Identitt of Pabties. 

The parties to an action in the district court for San Juan between 
two eopartnershlps, in which judgment was rendered on the merits, are 
the same as In a subséquent action In the United States District Court, 
though in the former action the partnershlps, as permitted by civil law, 
sued and were sued by their firm names only, while in the latter action 

^ssFor other cases see same topic & KSY-NUMBËB In ail Key-Numbered Digests & Indexes 
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the names and eitlzenshlp of the partners had to be given to show the 
Jurisdlction of the court. 

[Ed. Note.— For otJier cases, see Judgment, Cent Dlg. § 1225; Dec. 
Dig. ©=700.] 

3. Courts <g=438 — Jueisdiction — United States Distbiot Couet fob Porto 
Rico. 

Under Act March 2, 1901, c. 812, § 3, 31 Stat. 953 (Comp. St. 1913, § 
3786), providuig that jurlsdlctlon of the District Court of the United 
States for Porto Rico In civil cases should exteud to controversies where 
the parties, or either of them, are citizens of the United States, or sub- 
jects of a foreign state or states, the court bas jurisdictlon of a suit by 
members of a flrm located in Porto Rico against subjects of Spain, though 
the citizenship of the memt)ers of the plaintifC flrm Is not given. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. <@=>438.] 

i. JUEY lS=337 INFEINQEMENT OF RlQHT TO JUEY — DETEBMINATION ON APPEAL. 

The Circuit Court of Appeals, on reversing a judgment of the lower 
court for failure to direct the verdict because the matter had been pre- 
viously adjudlcated, will remand the case for a new trial. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. § 220; Dec. Dig. 
®=»37.] 

In Error to the District Court of the United States for the District 
of Porto Rico; Peter J. Hamilton, Judge. 

Action by Casto Merced and another against Sucesores de L. Vil- 
lamil & Co., S. en C. Judgment for plaintiffs, and défendants bring 
error. Reversed and remanded. 

T. D. Mott, Jr., of South Bend, Ind., for plaintiflF in error. 
Joseph Anderson, Jr., of San Juan, Porto Rico (J. Weston Allen, 
of Boston, Mass., on the brief), for défendants in error. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

BINGHAM, Circuit Judge. This is a writ of error from a judg- 
inent of the United States District Court for Porto Rico in an action 
brought by Casto Merced and José Salagado, partners doing business 
under the firm name of C. Merced & Co., against José Léon Nunez, 
(jumersindo Suarez Garcia, Enrique Mit j ans Juliâ, Manuel Lomba 
Pena, and Dona Mercedes Fernandez y Fernandez, partners doing 
business under the name of Sucesores de L. Villamil & Co., S. en C. 
The members of the plaintiff partnership are alleged to be résidents 
of Bayamôn, Porto Rico, and those of the défendant partnership to be 
subjects of his majesty the king of Spain. 

The action is tort for an alleged wrongful attachaient placed by the 
défendants, Sucesores de L. Villamil & Co., S. en C, on the goods and 
effects of the plaintiffs, C. Merced & Co., in an action brought in the 
district court of San Juan, May 25, 1914, against C. Merced & Co., to 
recover the sum of $1,499.34, interest, costs, and attorney's fées. 

It is alleged in the complaint that Villamil & Co. brought the action 
in the district court of San Juan against C. Merced & Co., and caused 
their property to be attached, knowing that C. Merced & Co. did not 
owe them anything, the indebtedness of the latter to them having 

iS=3For other cases see same toplc & KEY-NUMBER in M Key-Numbered Dlgests & Indexes 
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been liquidated by a public instrument and not yet become due ; that, 
inasmuch as Villamil & Co. knew that the suit was unfounded, the at- 
tachment and the taking into custody of the goods was an abuse of 
process, and wrongful. The éléments of damage sought to be re- 
covered were: (1) Loss or dépréciation în value of the goods at- 
tached ; (2) loss of the good will of the ftrrn ; and (3) loss of crédit. 

In their answer the défendants admitted bringing the action against 
C. Merced & Co. to recover $1,499.34, and that they procured an 
order for the attachment of sufïîcient property to secure any judgment 
which they might recover, including attorney's fées, costs, and inter- 
est, and that the marshal of the court attached certain goods of the 
iirm of C. Merced & Co., but denied that they directed the marshal 
in the levy or in the valuation of the goods. They also denied that, at 
the time of bringing the suit, or procuring the attachment, or making 
the levy, they knew that the firm of C. Merced & Co. did not owe thero 
the sum of $1,499.34, or that said sum, if owed, was not then due and 
payable. They alleged as a défense to the action that the matter in 
issue between the parties was res adjudicata, the same having been 
determined in a cross-complaint brought against them by C. Merced 
& Co. in the district court of San Juan, on May 25, 1914. 

In the trial of the case the plaintiffs introduced in évidence the en- 
tire record in the suit brought by Villamil & Co. against them in the 
district court of San Juan, including the cross-complaint which they 
had brought against Villamil & Co., and at the close of the plaintifïs' 
évidence the défendants moved that the action be dismissed for the 
reason that the matter complained of had been adjudicated in the 
cross-complaint. The court overruled the motion, the trial proceeded, 
and, the case having been submitted to the jury, a verdict was re- 
tumed for the plaintifïs in the sum of $1,900. 

The défendants contend that the court erred in overruling their 
motion to dismiss the suit and direct a verdict in their favor, and in 
refusing to instruct the jury to find a verdict for them, on the ground 
that the matter hère in controversy was decided and determined by 
the judgment of the district court of San Juan on the cross-complaint. 

[1] Is the matter in controversy res adjudicata? In the cross- 
complaint C. Merced & Co. alleged that whatever indebtedness they 
were owing Villamil & Co., on the date the latter brought their suit, 
was embodied in a public document by the terms of which nothing was 
then due, and that, notwithstanding Villamil & Co. knew that Merced 
& Co. had complied with the contract embodied in the public docu- 
ment, and that nothing was due thereon, they had brought against 
thenï the suit for $1,499.34, of May 25, 1914, procured the order of 
attachment, and caused the same to be levied upon their property; 
that by reason of thèse acts they had been damaged in their com- 
mercial crédit, their property had depreciated in value, and that the 
damages already so caused, and those to be thus caused, wonld 
amount to $4,000. In answer to the cross-complaint, Villamil & Co. 
admitted that the indebtedness of Merced & Co. to them was em- 
bodied in a public instrument as alleged, but denied that Merced & 
Co. had complied with the obligations and conditions of that instru- 
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ment, denied tliat they knew that Merced & Co. had complied with 
the contract, and denied that they had been damaged by reason of thç 
suit and attachment. They also alleged and claimed that the contract 
cmbodied in ihe public document was rescinded by reason of the fail- 
ure of Merced & Co. to adjust the claims of creditors other than those 
provided for in the public document. By the iudgm.,€nt it appears that, 
when the case was called for trial in the district court of San Juan, 
both parties appeared by counsel, and, the pleadings having been 
read and the parties having presented oral and documentary proofs, 
and made their arguments thereon, the court entered judgment dis- 
missing the cross-complaint, "because the damages alleged therein 
* * * [had] not been satisfactorily proven." 

It is apparent from the foregoing that the cross-complaint put in 
issue the very matters complained of in the présent action, that a trial 
was had upon the merits of the controversy, and that judgment was 
rendered in favor of the présent défendants. 

[2] Not only were the matters in issue in the two proceedings the 
same, but the parties thereto were the same. It is true that the cross- 
complaint in the district court of San Juan was brought in the name 
of C. Merced & Co. against the Sncesores de L. Villamil & Co., S. en 
C, without naming the partners composing the respective firms, while 
in the présent action the partners of the firms are named. The rea- 
son for this is that, under the civil law, the members of a partnership 
can sue, and be sued, in the firm name, without joining the members 
of the partnership ; but, in order to confer jurisdiction upon the court, 
in an action brought in the District Court of the United States for 
Porto Rico, it was necessary to state who the members of the respec- 
tive firms were and allège the requisite citizenship. Great Southern 
Fireproof Hôtel Co. v. Jones, 177 U. S. 449, 20 Sup. Ct. 690, 44 L. Ed. 
842 ; Carnegie, Phipps & Co., Limited, v. Hulbert et al., 53 Fed. 10, 
3 C. C. A. 391. 

We are therefore of the opinion that the matter in controversy was 
res adjudicata, and that the défendants' motion and request for a 
directed verdict should hâve been granted. 

[3] The défendants hâve also contended that the District Court 
erred in taking jurisdiction of the présent case. But we are of the 
opinion that it had jurisdiction of the cause, under section 3 of the act 
of March 2, 1901, although the complaint does not allège the citizen- 
ship of the partners of the plaintiff firm. 

Section 3 of the act of March 2, 1901, provides: 

"That the jurisdiction of the District Court of the United States for Porto 
Rico in civil cases shall, in addition to that conferred by the act of Aprll 12. 
1900, extend to and embrace controversies where the parties, or either of 
them, are citlzens of the United States, or citizens or subjects of a foreign 
state or states, wherein the matter in dispute exceeds, exclusive of interest or 
costs, the sum • * • of one thousand dollars." 

In the complaint it was alleged that the partners composing the 
défendant firm were subjects of his majesty the king of Spain, and 
that the members of the partnership of C. Merced & Co. were rési- 
dents of Bayamôn, Porto Rico ; and the défendants, at the trial, ad- 
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mitted they were subjects of the king of Spain, as alleged. If it is to 
be presumed that the members of the plaintiff firm were citizens of 
Porto Rico, the citizenship necessary to confer jurisdiction on the 
United States District Court for Porto Rico under the above act was 
complied with ; and, if it is to be presumed that they were citizens of 
the United States, of Spain, or of any foreign power, the citizenship 
necessary to confer jurisdiction is likewise présent. 

[4] For the foregoing reasons, the judgment of the District Court 
will be reversed, the verdict set aside, and the case remanded to that 
court for a new trial. Slocum v. New York Life Ins. Co., 228 U. S. 
364, 33 Sup. Ct. 523, 57 L. Ed. 879, Ann. Cas. 1914D, 1029. We do 
not think it necessary to consider the other assignments of errer. 

The judgment of the District Court is reversed, the verdict is set 
aside, and the case is remanded to that court for further proceedings 
not inconsistent with this. opinion; and the plaintiffs in error are 
awarded costs in this court. 



WALL V. UNITED STATES MINING CO. 

(Circuit Court of Appeals, Eighth Circuit. December 1, 1916.) 

No. 4675. 

Easements <&:=32 — Mining Tunnel — Extinouisiiment by Advebse Posses- 
sion. 

Plalntlff's predecessors In tltle of a mlnlng clalm about 1S75 construct- 
ed a tunnel to such clalm through claims then owned by predeœssors of 
défendant, the entrance belng on one of such claims. A flume was also- 
constructed through the tunnel for drainage purposes, through vvhlch 
water flowed to the entrance. Plalntiflf's predecessors ceased uslng the 
tunnel In 1880, and in 1887 the predecessors of défendant took possession 
of it, replaced the flume, constructed a réservoir, and extended a pipo 
from the entrance to carry the water to their works. They also boarded 
up the entrance, and since that tlme hâve held exclusive possession. It 
did not appear in what manner plalntifC's predecessors acquired the ease- 
ment to construct and maintaln the tunnel through the property now 
owned by défendant. Held that, however the same was acquired under 
the laws of Utah it was extingulshed by the open, notorious, and ex- 
clusive possession and use of the tunnel by défendant and its predecessors 
for more than 20 years. 

[Ed. Note.— For other cases, see Easements, Cent. Dlg, { 84 ; Dec. Dlg. 
<S=32.] 

Appeal from the District Court of the United States for the Dis- 
trict of Utah ; J. A. Marshall, Judge. 

Suit in equity by Enos A. Wall against the United States Mining 
Company. Decree for défendant, and complainant appeals. Affirmed. 

William H. King, of Sait Lake City, Utah, for appellant. 

Russell G. Schulder, of Sait Lake City, Utah (W. H. Dickson and 
A. C. Ellis, Jr., both of Sait Lake City, Utah, on the brief), for ap- 
pellee. 

Before SMITH and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

ô=>For other cases aee aame topic & KBY-NUMBHIR In ail Key-Numbered Digests & Indexe» 
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SMITH, Circuit Judge. The appellant, Enos A. Wall, îs now the 
owner of what is known as the Ashland No. 2 mining daim, and the 
appellee, the United States Mining Company, is the owner of the Moun- 
tain Gem extension, the Fanny Bemis, and the First South extension 
of the Galena mining claims, ail in the West Mountain mining district, 
in Sait Lake county, Utah. Thèse ail extend from the northeast to 
the Southwest, but the side lines are net exactly parallel. In 1874 Sen- 
ator George Hearst became the owner of the Ashland No. 2, either 
alone or in company with R. C. Chambers and J. B. Haggin. About 
April, 1875, they commenced the excavation of a tunnel to work the 
Ashland No. 2 claim and to drain it. This tunnel started on the First 
South extension of the Galena, and ran, generally speaking, northwest, 
through the claim on which it started, and through the Fanny Bemis 
and the Mountain Gem extension, and through and beyond the Ash- 
land No. 2. Two other tunnels had previously been excavated on and 
to the Ashland mine. The new tunnel was lower than the others, and, 
as already stated, was for the purpose of working the Ashland mine, 
and to draw off any water there struck. The exact sum spent in the 
construction of the tunnel does not appear. Substantially ail the par- 
ties to the transactions of those early days are now dead, but R. 
C. Chambers was the manager of the property at that time, and his 
books of account are in évidence. It appears therefrom that $21,000 
was spent in 1874, but this was before any work was donc on the 
tunnel in question. They show that the disbursements in 1875 were 
$26,813.07; that thèse fell ofï in 1876 to $13,783.29, in 1877 to $5,- 
884.13, in 1878 to $1,473.75, in 1879 to $50, and in 1880 to $51.37. 
The receipts fell ofï, though not in the same ratio. The total receipts 
from 1875 to 1880, inclusive, were $13,710.13, and the total expenses 
during those years were $48,055.61. Thus there was a net loss during 
thèse years of over $34,000. This same report shows that about 1881 
or 1882 negotiations were being carried on to lease or sell this tunnel 
to the owners of the Last Chance, which lies northwest of tlie Ashland 
No. 2, and it was contemplated to sell or lease it to the owners of 
Rome other claims lying north of the Ashland. This may explain why 
the tunnel was excavated about 160 feet beyond the lines of the Ash- 
land. For aught that appears, the tunnel was completed, and work 
on the Ashland through it ceased, not later than December, 1880, 
though work on and through it may hâve ceased at a much earlier 
date. 

There is no évidence as to what right, if any, Hearst and his asso- 
ciâtes had to start this tunnel on the First South extension of the 
Galena, or to penetrate the Fanny Bemis or what is now the Mountain 
Gem extension. We may say in passing that the record seems to show 
the latter claim was government land at the time the tunnel was put 
through it. It was not located until September 27, 1892. Attention 
has not been called to any authority Hearst and his associâtes had to 
run the tunnel through unlocated government land. The tunnel as con- 
structed had a small flume down the center to carry the water ofï. 
There was a wooden railroad track along it. At and prior to the con- 
struction of the tunnel a number of people had taken up their abode 
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near where the mouth of the tunnel was located. Soon after the 
Hearst interests ceased work on the tunnel, some one at least in the 
interest of thèse settlers put a door in the mouth of the tunnel and 
placed a barrel in the dump, into which the water f rom the tunnel was 
conducted, and used the water from this source for domestic purposes. 
In 1884 the predecessors of the défendant took at least a partial pos- 
session of the tunnel and the water. Some time in 1887 the predeces- 
sors of the défendant, the door having rotted down, closed the mouth 
of the tunnel by nailing plank up across the first of the timbering in 
the tunnel. Numerous witnesses so testify, and no one but Emanual 
Beck contradicts them, if he may be said to do so. He testifies the 
door was there in 1897. It is claimed this was a mistake upon the 
part of the witness, and it is true that the last thing in the condensed 
statement of the évidence in the cross-examination of this witness is: 

"In 1887 the door was so rotten he could not use It any more, and put 
boards on It." 

We think the witness meant 1887 when he said 1897 ; but, whether 
he did or not, the overwhelming weight of the testimony is that in 
1887 the end of the tunnel was closed by plank nailed on. The mouth 
of the tunnel has thus been kept planked up, so that no one could enter 
the tunnel without removing the plank, ever since, and never after 1887 
was there any access to the tunnel, except by tearing thèse planks 
loose. The défendant and its predecessors put from time to time new 
timbers in the tunnel, replaced the flume, put an embankment in the 
tunnel, which in effect established a réservoir, and' placed a pipe from 
the mouth of the tunnel to the works of the défendant. The complain- 
ant claims title to the tunnel and the dumping ground at its portai as 
appurtenant to its ownership of the Ashland daim. The prayer is that 
the court "decree it is declared and adjudged that the complainant is 
the owner of said premises, and that the défendant has not any estate 
or interest whatsoever in and to said tunnel and the space occupied 
for dumping purposes, and also that said défendant be forever de- 
barred from asserting any claim thereto, or to any part thereof, ad- 
verse to the complainant," and for gênerai équitable relief. 

Upon the argument the complainant urges that his predecessors ac- 
quired the right to construct the tunnel in such a way as to imply a 
license from the original owners of the soil, that the digging of the 
tunnel without objection opérâtes to estop the owners to assert that 
the predecessors of plaintiff did not hâve a Hcense to construct it, and 
this his predecessors acquired an easement to construct and maintain 
the tunnel by prescription. Let it be conceded that the predecessors 
of plaintiff acquired a license or easement, or that there was an estop- 
pel upon the predecessors of the défendant in some of the ways sug- 
gested. Having made this concession, there was nothing to prevent the 
défendant or its predecessors from reacquiring the property by any 
method that it could be acquired by the plaintiff and its predecessors. 
In its answer the défendant says : 

"That for more than 29 years last past it and Its predecessors in interest 
liave been, and this défendant now is, in the open, notorious, peaceful, exclu- 
sive, and adverse possession of the said tunnel and the whole thereof, includ- 
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Ing the portai thereof and the dump at and near the said portai, lying and 
being in or beneath the surface of the said Plrst South extension of Galena 
Iode minlng claim, U. S. lot 364. And this défendant further allèges that It 
and its predecessors hâve, during ail of said perlod of 29 years, and this de- 
fendant is now, using the said tunnel and the water issuing theref rom for its 
and their own sole and exclusive use and beneflt ; and défendant further al- 
lèges that, in order to enable it to use the said tunnel and the water flowlng 
therefrom, it did, more than 29 years ago, make and construct in the said tun- 
nel, at and near the portai thereof, a flume or conduit to conduct the water 
issuing therefrom to tanks or barrels, for domestic and culinary purposes by 
the employés of this défendant and its predecessors in interest, and that at 
the time of so constructing and erecting the said conduit or flume for convey- 
ing the said water, as aforesald, the predecessors in interest of this défend- 
ant, at the mouth or portai of the said tunnel, erected an obstruction or bav- 
rier, by which ail persons, except the predecessors in interest of this défend- 
ant, were entirely excluded from the said tunnel and not permitted to enter 
therein; that ever sinee thé time of the érection of the said barrier or ob- 
struction, to wit, more than 29 years ago, dovi'n to the présent time, the said 
predecessors in interest of this défendant, and this défendant, hâve oaused 
the said barrier and obstruction to be and remain at the mouth or portai of 
the said tunnel, and hâve, from thence hitherto, excluded and prevented ail 
persons, except the agents and employés of the predecessors in interest of this 
défendant and this défendant, from entering in, or having any access what- 
ever to, the said tunnel, or to any of the waters flowing therefrom." 

This défense is sustained by the évidence, and if the plaintiflf or its 
predecessors acquired title by any of the means indicated, the défendant 
from 1887 to August, 1913, a period of over 26 years, had such open, 
notorious, peaceable, exclusive, and adverse possession of the tunnel, 
and of the entrance thereto, that it must under the laws of Utah be 
presumed to hâve been acquired in ri^ht, and it cannot now be dis- 
turbed. Chapter 3, tit. 88, of the Code of Civil Procédure of Utah 
of 1907, fixes the limitations upon actions to recover real property. 
Section 2850 provides that no cause of action shall be effectuai unless 
the person prosecuting the action or his ancestor or predecessor or 
grantor was seised or possessed of the property within 7 years. Sec- 
tion 2862 provides for acquiring property under color of title. Sec- 
tion 2863 defines what possession shall be necessary to that end, and 
thereunder (subdivision 2), "where it has been protected by a substan- 
tial inclosure." Section 2864 provides for acquiring property under 
claim of right without color of title, and section 2865, in defining what 
possession is necessary thereunder, includes subdivision 1 : "Where it 
has been protected by a substantial inclosure." 

Thèse laws hâve Ijeen in force from an early time in Utah, but in 
HarlTness v. Woodmansee, 7 Utah, 227, 26 Pac. 291, Funk v. Ander- 
son, 22 Utah, 238, 61 Pac. 1006, and Coleman v. Hines, 24 Utah, 360, 
67 Pac. 1122, the Suprême Court of Utah held that the 7-year statute 
of Utah did not apply to the acquisition of an easement, and that to 
acquire an easement by prescription the party must show that he had 
exercised the easement under a claim of right, and that his possession 
of it was peaceable, without interruption, open, notorious, and ex- 
clusive for the period of 20 years. If the complainant based his title 
entirely upon prescription, we must hold that within the 20 years the 
défendant and its predecessor took possession of the tunnel in such 



94 239 FEDERAL REPORTER 

a way as to wholly exclude the plaintiff's predecessor from any use 
of the alleged easement, The claim that the circumstances imply a 
license from the original owners of the soil is not sustained, because 
there is no évidence that the défendant or its predecessors knew that 
the plaintiff's predecessor was constructing the tunnel ; and the same 
objection exists to the plaintiflf's title by way of estoppel, but whether 
the défendant or its predecessor, in reacquiring the title by limitation 
after it was once acquired by the plaintiff's predecessor, would be gov- 
erned by the 7-year statute, or the 20-year rule established by the courts 
of Utah, the défendant and its predecessor hâve, by closing and keep- 
ing closed the mouth of the tunnel for more than 26 years, extinguished 
any claim of the plaintiff. 

This finding being in harmony wîth the décision o£ the District Court, 
its decree dismissing the plaintiff's bill is affirmed. 



INDEA LINE, Limited, v. PALMETTO PHOSPHATE CO. et al, 

(Circuit Court of Appeals, Fourth Circuit. December 12, 1&16.) 

No. 1464. 

1. Shipping <©=581(1) — Action foe Wbongfttl Death — Défenses. 

That a sliip was in charge of a compulsory pilot at the tlme of a col- 
lision for whlch she was in fault does not absolve her from Uabllity for 
the death of persons caused by the collision under Code Va. 1904, § 2902. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 344, 345, 347; 
Dec. Dig. <@=>81(1).] 

2. Shipping ®=3209(1) — Peoceedinqs fob Limitation or Liability — Costs — 

FEES or COMMISSIONEE. 

In a proceedlng by a shipowner for limitation of liabillty, the petitlon- 
er is prlmarily liable for such compensation as may be awarded by the 
court to the commissloner appolnted to ascertain the value of the vessel 
and her pending frelght, and to report upon the claims agalnst her, and 
where a rule of court requires an appellant to pay ail costs before de- 
livery to him of the record on appeal, the petltioner on an appeal by him 
may be required to pay as part of such costs the fées of the commlssioner. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. §§ 646, 648-651, 
653, 654; Dec. Dig. <©=»209(1).] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Judge. 

Proceeding in admiralty by the Indra Line, Limited, owner of the 
steamship Indrakuala, against the Palmetto Phosphate Company and 
others, for limitation of liability. From a decree holding the ship in 
fault for a collision and allowing claims against her, petitioner appeals. 
Affirmed. 

Edward R. Baird, Jr., of Norfolk, Va., and J. Parker Kirlin, of New 
York City (John M. Woolsey, William H. McGrann, and Kirlin, Wool- 
sey & Hickox, ail of New York City, on the brief), for appellant. 

Edward E. Blodgett, of Boston, Mass., Floyd Hughes, of Norfolk, 
Va., and William F. Purdy, of New York City (Blodgett, Jones, Burn- 

4=3For otber cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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ham & Bingham, of Boston, Mass., Barry, Wainwright, Thacher & 
Symmers, of New York City, Hughes & Vandeventer, of Norfolk, Va., 
and Macklin, Brown & Purdy, of New York City, on the brief), for 
appellees. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

ROSE, District Judge. Judge Waddill, in his opinion in the Dis- 
trict Court (219 Fed. 600), has stated the facts fully. The owners of 
the Indrakuala hère assail so much of his conclusions as holds that 
ship in fault. Their case has been presented with ability and force. 
Nevertheless a minute examination of the record leaves us unable to 
say that he was wrong. 

[1] At the time of the collision the Indrakuala was in charge of a 
compulsory pilot. Her advocates now contend that under such cir- 
cumstances her owners cannot, in this proceeding instituted by them to 
limit their liability to the value of their ship and its freight, be held 
answerable for the personal injuries and deaths resulting from the col- 
lision. Their argument is : There is no personal liability on the part 
of a shipowner for the torts of a pilot forced on him by law (Homer 
Ramsdell Co. v. Comp. Gen. Trans., 182 U. S. 406, 21 Sup. Ct. 831, 
45 L. Ed. 1155), and that a proceeding to limit Hability is in personam 
and not in rem (In re Morrison, Petitioner, 147 U. S. 34, 13 Sup. Ct. 
246, 37 L. Ed. 60). True enough, but what of it? By filing his péti- 
tion to limit his liability, a shipowner does not make himself personally 
responsible for claims for which he would not otherwise hâve been 
bound ; but it is equally true that to the extent of her value the ship 
remains liable for ail the maritime liens upon her. In the very case 
last cited the Suprême Court said that where, instead of surrendering 
his vessel, the shipowner stipulâtes for her value, as was done in the 
case now at this bar, the stipulation stands in the place of the ship. 
To the amount of the stipulation, the stipulators must pay ail claims 
found to hâve constituted valid liens upon the ship. Subject to some 
well-defined limitations, when the individuals hurt are members of the 
ship's Company, it has never been doubted that she is liable for personal 
injuries wrongfully inflicted by her. 

The further contention is made on behalf of the appellant that in any 
event the claimants for the damage done to them by the drowning of 
those whose lives were lost as the resuit of the collision hâve no stand- 
ing in this court. It is urged that the liability imposed by the Virginia 
statute (Code 1904, § 2902) upon a ship or a vessel for a wrongful death 
is limited to those cases in which the owner of the ship would hâve 
been personally liable, and it is said that in the case of a death result- 
ing from the négligence of a compulsory pilot the shipowner would not 
be responsible. It seems to us that the language of the statute is the 
best answer to this contention. We hâve recently held that it imposed 

a lien in rem. The Anglo-Patagonian, 235 Fed. 92, C. C. A. . 

The statute itself déclares that such a lien arises when the wrong done 
was such that, if death had not ensued, the party injured would hâve 
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been entitled to proceed in rem against the shîp. If the persons who 
died as a resuit of the sinking of the Luckenbach had been rescued be- 
fore life was extinct, they could hâve held either or both ships for 
whatever injuries they had suffered. As they perished, those damaged 
by their deaths hâve a like right. 

[2] In accordance with the requirements of the statute, and upon 
the pétition of the appellant, a commissioner was appointed to ascer- 
tain the value of its sîiip and her pending freight, and to report upon 
the claims against her. Apparently, at the instance of the appellant, 
the commissioner so appointed went to New York and took testimony 
there as well as at Norfolk. He subsequently made his report. For 
his services in ascertaining the value of the vessel he was allowed a fee 
of $1,000, and for reporting upon the claims $2,000, or $3,000 in ail. 
No question is made as to the reasonableness of thèse allowances. We 
must assume that their amount is not open to attack, although to us 
they seem sufficiently libéral, and it is always désirable that the costs of 
litigation, so far as they are under the control of the court, shall be 
kept within the most moderate bounds. The matter complained of hère 
is of another character. For many years a rule of the District Court 
for the Eastern District of Virginia has required that, before the clerk 
delivers a record upon appeal to an appellant, the latter shall pay ail 
the costs. It is said that the commissioner's fées are not part of the 
costs. We think they are. But even so, appellant says that it should 
not hâve been required to pay thèse fées to the commissioner, but 
should hâve been allowed, as it asked permission to do, to deposit them 
in the registry of the court, there to remain until after this court had 
passed on its appeal. As we understand it, we are not dealing with the 
question as to whether a supersedeas bond or stipulation may not some- 
times, on appeal, take the place of actual payment, even so far as con- 
cerns costs. The real issue hère is whether, as between the commis- 
sioner and the petitioner, in a limited liability proceeding, the latter is 
primarily liable to him for sucn reasonable compensation as shall be al- 
lowed by the court. If it is, it will usually make little différence wheth- 
er payment is made before the appeal is perf ected or after the mandate 
of the appellate court cornes down. 

We hâve no doubt that there is such primary liability. The petitioner 
is the moving party. The statute requires the appointing of a commis- 
sioner. In its pétition it asks that one be named. As between it and 
him it is bound to see that he is paid for the services he renders. If 
the amount of work he is required to do or the time consumed by him 
is increased by the présentation of claims which in the end turn out 
to hâve been unfounded, the court may and should decree that the al- 
lowance made to him for what he did in connection with such claims, 
having been paid by the petitioner, shall be repaid to it by the persons 
who made such claims. Where claims are obviously unfounded, or 
clearly hâve at the best nothing more than a very slender foundation, 
or when claimants whose contentions are more serions go into unneces- 
sary détail in the présentation of their case, or in the cross-examination 
of petitioner's witnesses, it is always the duty of the court, upon proper 
application, to put the claimants under such terms as will afford rea- 
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sonable protection to the petitioner. In a disputed case it may be proper 
to require a claimant to give security for the payment of such costs as 
may be decreed against him, including therein his reasonable propor- 
tion of such fées as may be allowed the commissioner, provided that 
the pecuniary circumstances of the claimant are such that to impose 
such a requirement would not amount to déniai of justice to him. The 
rule for which the appellant hère contends would not in the long run 
be to the interests of the petitioners in such cases. In many instances 
it would amount to a notice to the commissioner that he would get no 
pay for his work, unless the petitioner was held liable for the daims 
presented. 
Affirmed. 



PETBRBOROUGH R. R. v. BOSTON & M. R. R. 

(Circuit Court of Appeals, First Circuit. January 9, 1917.) 

No. 1232. 

1. KVIDENOE <S=S>22(1) — JUDICIAL NOTICE CiTIZENSHIP OP PAKTIBB. 

In an action by a New Hampshlre corporation against a railroad Com- 
pany Incorporated In Massachusetts, the fédéral court wlU take judlclal 
notice that défendant was also incorporated under Laws N. H. 1835, c. 
14, and Iaws 1841, c. 6, and dolng business in such state, and was there- 
fore a citizen thereof. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. $ 26; Dec. Dlg. 
<S=>22(1).] 

2. Courts <g=»314 — Fédéral Courts — 'JuBismcTiON — Diveesitt of Citizen- 

SHIP. 

ïhe fédéral District Court for New Hampshlre is without jurisdictlon 
on the ground of dlverslty of eltlzenship over an action by a New Hamp- 
shlre corporation against a railroad company incorporated, not only in 
Massachusetts, but also in New Hampshlre, for the court wlll regard the 
corporation intended as défendant as the one created and exlsting by the 
laws of New Hampshlre. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 860; Dec. Dig. 
<©=314.] 

3. Courts <S=»299 — Fédéral Courts — Jubisdiction — Suit Arising Undeb 

Laws of United States. 

A suit by a railroad company, which leased its Une, to compel the lessee 
company to issue passes pursuant to the lease agreement, la not one over 
whlch the fédéral courts hâve jurisdictlon under Act Aug. 13, 1888, c. 866, 
25 Stat. 433, as a suit arising under the Constitution and laws of the 
United States, because the lessee's probable défense, based on the inhibi- 
tion against the issuance of passes found In the acts to regulate commerce 
(Act June 29, 1906, c. 3591, 34 Stat. 584, and Act June 18, 1910, c. 309, 36 
Stat. 539), was anticipated and attacked on the ground that such défense 
was unavalling under the Constitution. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 841; Dec. Dig. 
<e=299.] 

Appeal f rom the District Court of the United States for the District 
o£ New Hampshlre ; Edgar Aldrich, Judge. 

Bill by the Peterborough Railroad against the Boston & Maine Rail- 

^EaFor other casea sea same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexai 
239 F.— 7 



98 289 FEDERAL RBPOBTBK 

road. There was a decree for défendant, and complainant appeals. 
Reversed, and case remitted, with instructions to dismiss. 

H. A. Cutter, of Nashua, N. H., for appellant. 

Archibald R. Tisdale, of Boston, Mass., for appellee. 

Before DODGE and BINGHAM, Circuit Judges, and HALE, Dis- 
trict Judge. 

BINGHAM, Circuit Judge. This is a bill in equity for the spé- 
cifie performance of a contract. The suit was brought in the fédéral 
court for the District of New Hampshire. The plaintifï is alleged to 
be a New Hampshire corporation and a citizen of that state. The de- 
fendants are alleged to be Massachusetts corporations and citizens of 
that State. The contract in question is embodied in a lease given by 
the plaintiflf corporation to the défendant, tlie Boston & Lowell Cor- 
poration, and by it assigned to the défendant, the Boston & Maine Rail- 
road. By the lease the Peterborough Railroad leased its property and 
tracks situated in New Hampshire for and during the term of 93 years 
from and after the Ist day of April, 1893, to the Boston & Lowell, its 
successors and assigns. In it the Boston & Lowell covenanted, among 
other things, to "furnish the directors of the lessor, not exceeding five 
in number, and the treasurer and clerk of the lessor with free annual 
passes over the railroads operated by the lessee by the Boston & Maine 
Railroad, during the continuance of the lease." It is alleged in the 
bill that on the 18th day of May, 1894, the Boston & Lowell assigned 
the lease to the Boston & Maine, its successors and assigns, for and 
during a fixed term and subject to the performance by the Boston & 
Maine of ail the obligations of the Boston & Lowell incurred under 
the lease, which were to be assumed by the Boston & Maine upon its 
acceptance of the assignment; that the Boston & Maine entered into 
possession of the leased property and assumed ail the obligations in- 
curred by the lessee tinder the lease ; and that on the Ist day of Jan- 
uary, 1913, the Boston & Maine failed to furnish the directors and of- 
ficers of the Peterborough Railroad with free annual passes as agreed, 
and has ever since refused and now refuses to do so, claiming that 
it is prevented from so doing by virtue of an act of Congress to regu- 
late commerce, found in chapter 3591, 34 Stat. at Large, and chapter 
309, 36 Stat. at Large. 

In the District Court it was ruled and found that the plaintifï by 
virtue of the lease became a nonoperating corporation ; that it was not 
a common carrier within the meaning of the act; and that, although 
the act operated as an interdiction upon the défendants, it did not in 
this respect offend the Constitution of the United States; and dis- 
missed the bill. 

The case is now hère on the plaintiff's appeal from the foregoing de- 
cree. The contention is that the court erred in construing the act of 
Congress as precluding the Boston & Maine Railroad from issuing 
passes, goo<i for an Interstate trip, to the officers of the plaintifï cor- 
poration in pursuance of the agreement which it assumed, and in hold- 
ing the act constitutional if such was its proper construction. 

[1, 2] We do not feel called upon to décide thèse questions, as we 
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are of the opinion that tiie District Court did not hâve jurisdiction of 
the cause. 

While the Boston & Maine Railroad is alleged to be a citizen of 
Massachusetts, this court takes judicial notice of the f act that it is also 
a public corporation organized and existing under the laws of the state 
of New Hampshire, doing business in said state, and is therefore a 
citizen thereof. Laws N. H. 1835, c. 14, p. 223 ; Laws N. H. 1841, c. 
6, p. 583; P. S. N. H. c. 157, §§ 1, 2, 3, and chapter 5, §§ 1, 2, 3, 6; 
Hall V. Brown, 58 N. H. 93, 95, 96 ; Western & A. Co. v. Roberson, 
61 Fed. 592, 594, 9 C. C. A. 646; Case v. Kelly, 133 U. S. 27, 10 S'up. 
Ct. 216, 33 L. Ed. 513; Unity v. Burrage, 103 U. S. 447, 454, 455, 
26 L. Ed. 405 ; Texas & Pacific Ry. Co. v. Cody, 166 U. S. 606, 610, 
17 Sup. Ct. 703, 41 L. Ed. 1132. Such being the case, the question 
is whether the District Court had jurisdiction of the cause. 

If its jurisdiction depended upon diversity of citizenship, and the 
Peterborough Railroad and the Boston & Maine Railroad are citizens 
of New Hampshire, the diversity requisite for fédéral jurisdiction 
would be wanting. 

In Lake Shore & M. S. Ry. Co. v. Eder, 174 Fed. 944, 945, 98 C. 
C. A. 556, 557, it was held that : 

"Whenever a corporation is sued In a state by whose laws It has been cre- 
ated and the question of its citizenship Is involved, the court wlll regard the 
corporation intended as défendant as the one created and existing by the 
laws of that state." 

In Boston & Maine R. R. v. Hurd, 108 Fed. 116, 118, 47 C. C. A. 
615, 56 L. R. A. 193, which was an action brought in the fédéral court 
for the district of New Hampshire, it was held that the Boston & 
Maine Railroad was a citizen of New Hampshire by virtue of its in- 
corporation there, and that the requisite diversity of citizenship ex- 
isted, as the plaintiff, the administrator, was a citizen of Massachusetts. 

In Railway Co. v. Whitton, 80 U. S. (13 Wall.) 270, 283, 20 L. Ed. 
571, the action was brought in the United States Circuit Court for 
the Eastern District of Wisconsin, the plaintiff was a citizen of the 
state of Illinois, and the défendant was a corporation created under 
the laws of Wisconsin, and also under the laws of Illinois. It was held 
that, inasmuch as it was sued in the Circuit Court for the Eastern Dis- 
trict of Wisconsin, it could "only be brought into court as a citizen of 
that state, whatever its status or citizenship may be elsewhere." See, 
also, Goodwin v. N. Y., N. H. & H. R. R. (C. C.) 124 Fed. 358, and 
cases there cited ; Horne v. Boston & Maine Railroad, 62 N. H. 455. 

[3] Neither was jurisdiction conferred upon the court below on 
the ground that the case was a "suit * * * arising under the Con- 
stitution or laws of the United States." 25 Stat. at Large, 433, 434. 

"It Is the settled interprétation of thèse wofds, as used in thls statute, 
conferrlng jurisdiction, that a suit arises under the Constitution and laws of 
the United States only when the plaintiff's statement of hls own cause of ac- 
tion shows that it is based upon those laws or that Constitution. It is not 
enough that the plaintiff allèges some antlcipated défense to his cause of ac- 
tion and asserts that the défense is invalldated by some provision of the Con- 
stitution of the United States. Although such allégations show that very 
llkely, in the course of the litigation, a question under the Constitution would 



100 239 FEDERAL EBPOKTBB 

arlse, they do not show that the suit, that Is, the plalntifTs original cause of 
action, arises under the Constitution." LoulsvilJe & Nashville R. B. v. Mott- 
ley, 211 U. S. 149, 152, 29 Sup. Ct. 42, 43 (53 L. Ed. 126), and cases there dted. 

For thèse reasons we think that the court below was without juris- 
diction. 

The decree of the District Court is reversed, and the case is re- 
mitted to that court, with instructions to dismiss the suit for want of 
jurisdiction. 



CITY OF SUPBRIOR v. OLT. 
(Orcult Court of Appeals, Seventh Circuit. November 29, 1916.) 

No. 2388. 

1. Municipal Corporations ®=»764(1) — Streets — Injuries to Pebsonb upon 

— DUTT of Municipalitt — "Sttfficiknt Stbeet." 

Under St. Wis. 1915, S 1339, declarlng that If any damage shall happen 
to any person by reason of insufflclency or want of repair of any road in 
any town, dty, or village, the person damaged shall hâve a rlght of ac- 
tion against the town, city, or village, a sufflcient street is a relative term ; 
the same care not belng reaulred wlth respect to the carriageway that Is 
required of the sidewalks, though where the sldewalk is blocked, so that 
pedestrians wlU be forced to use the carriageway, the city must anticlpate 
that and govern itself accordlngly. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. §§ 
1616, 1619, 1620; Dec. Dlg. <S=»764(1).] 

2. Municipal Corporations <S=9821(8) — Streets — Juet Question. 

In an action by a pedestrlan, Injured in a fall caused by a brick In 
the street, whieh she used because the sldewalk was obstructed with 
building matertal, the question virhether the city was liable under St. Wis. 
1915, § 1339, held for the jury. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dlg. § 
1748; Dec. Dlg. ®=»821(8).] 

3. Municipal Corporations ig=9821(26) — Streets — Uss of — Right of Pedes- 

TBlIANB. 

A pedestrlan is entitled to use any part of a street for public travel, In- 
cludlng the carriageway, though bound to proceed cautiously If knowing 
of obstructions, and so is not gullty of contrlbutory négligence as a 
matter of law in uslng the carriageway of a street when the sldewalk is 
ol)structed. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dlg. 
<e=»821(26).] 

4. Municipal Corporations <g=>821(26) — Injuries to Pebsons in Stbeet — 

JuKT Question. 

Whether a pedestrlan, who used the carriageway on finding the slde- 
walk obstructed, used ordinary care under the circumstances, held a 
question for the jury. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dlg. 
®=j821(26).] 

In Error to the District Court of the United States for the Western 
District of Wisconsin. 

Action by Katherine Oit against the City of Superior. There was a 
judgment for plaintiff, and défendant brings error. Affirmed. 

®=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Action for damages. Verdict and judgment for plalntlff. Whlle walking on 
Fourteenth street in the eity of Superlor on the evenlng ot November 16, 1914, 
plaintiff stepped upon or stumbled over some brlclcs, or pièces of broken 
brick, and fell, breaking her ankle, for which she bronght this action. Neither 
tlie plalntlff nor her vvituesses testilied just how the accident occurred. It 
was about 7:30 p. m., and only the plaintiff describes the occurrence. She 
says that she was vvalklng carefuUy along the street, "and my foot hit a 
brick, and I fell. * * * When I fell, I hurt my knee, * • • and when 
I reached down to get up, I felt the bricks there, and then I knew it must 
hâve been a brick. • * • i imagine it must hâve been a light brick, be- 
cause the scar on the shoe was kind of light like brick, and when I went to 
get up I eut my hand on some of the bricks there ; that Is, half bricks." At 
the time of the injury she was near the center of the street, her departure 
from the usual course being occasioned by the présence of a large amount of 
building materlal, unloaded on the south side of the street and adjacent to 
the abiitting building, the materlal having been placed there by the owner by 
permission from the city. 

Fourteenth street runs east and west ; the roadway was, at the time of the 
injury, brick paved for a width of 40 feet and on either slde there was a tree 
bank and then a 6-foot cément sldewalk. Travel on the south sldewalk was 
blocked by the présence of the building materlal. Plaintiff stated that she 
dld not go to the north sldewalk, because it was Icy, a condition dlsputed by 
the défendant. A clty ordinance granting a lot owner the privilège of using 
part of the street for temporary deposlt of building materlal required the 
user to build a 2-foot plank walk around the same. Thls sldewalk was never 
constructed, as the street was newly paved with brick, and when unobstructed 
appellant clalms was falrly comparable in safety to the cernent sldewalk or 
to any temporary plank walk required by the ordinance. 

Plaintiff stated that she had frequently, dui-lng the preceding weeks, taken 
the course foUowed that evenlng and had always found some stray bricks in 
the street. In fact, she sald there was a path that pedestrians used, and 
which she was foUowing that evenlng, which was free from and partlally 
lined on either slde with brick. Thls was dlsputed by the défendant, whosê 
witnesses stated that a few loose brick fell dally from the wagons, but each 
night they were removed from the street. There had been no hauling for at 
least two days prior to the date of the accident. 

The clty, having appropriately raised the questions, contends that the court 
erred In refuslng to hold the plaintiff gullty of contrlbutory négligence as a 
matter of law, and also erred in holding the évidence sufflclent to support a 
verdict of négligence. 

T. L. Mcintosh, of Superior, Wis., for plaintiff in error, 
John A. Cadigan, of Superior, Wis., for défendant in error. 

Before MACK, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). Viewing 
the facts most favorably to the plaintiff, the question for détermina- 
tion on the issue of négligence is whether the présence of bricks or 
pièces of bricks, under the then existing circumstances, in a street oth- 
erwise sufficient for travel, présents a jury question. 
■ [1] The liability of a city for damages occurring through defects in 
the streets is in Wisconsin fixed by statute. Section 1339 of the Re- 
vised Statutes of Wisconsin reads as f ollows : 

"If any damage shall happen to any person, hls team, carriage or other 
property, by reason of Insufficlency or want of repair of any * * • road 
In any town, city, or village, the person sustainlng such damage shall hâve a 
right to sue for and recover the same against any such town, clty or village." 
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See Kawiecka v. City of Superior, 136 Wis. 613, 118 N. W. 192, 21 
L. R. A. 1020; Morrison v. Eau Claire, 115 Wis. 538, 92 N. W. 280, 
95 Am. S't. Rep. 955; Kleiner v. Madison, 104 Wis. 338, 80 N. W. 453. 

"A sufficient street" is at best a relative term. The same care is not 
required of a city in référence to its carriage vvay as to its sidewalks. 
The city is required to keep its streets in a reasonable state of repair, 
but it meets the duty imposed upon it by the statute when it maintains 
the respective portions of the street in a reasonably saf e condition in the 
h'ght of the purpose for which such portions are intended. 

The fact that a part of the sidewalk and tree bank as so blocked as 
to make it necessary for pedestrians to take the carriage way is urged 
as a reason why the question of négligence should be left to the jury 
in the présent case. Having by its action blocked travel on one side- 
walk and a portion of the carriageway the city must anticipate that 
pedestrians would use the carriageway, and govern itself accordingly. 

[2] The évidence tends to show the présence of several brick and 
pièces of brick where the plaintiff fell. The failure of the city to re- 
quire the contractor to construct the two-foot board walk made it im- 
possible for the plaintiff to pursue any well-defined course. The fail- 
ure to fence off the pile of material required her to keep towards the 
center of the street. The accident occurred on Monday, and if, as was 
testified to, no brick had been hauled for several days next preceding 
the accident, the jury may hâve concluded that the brick had so lain 
in the street ail that time. Viewing ail thèse facts as we are required 
to do, on this review of the court's déniai of a motion to direct a ver- 
dict for the défendant, we are unable as a matter of law to say that 
the street was sufficient. Whether the présence of brick in the num- 
bers and condition and for the time shown by the testimony was a de- 
fect presented a jury question. 

[3] Defendant's contention that the plaintiff was guilty of contribu- 
tory négligence as a matter of law is untenable. Plaintiff was within 
her right when she took the carriageway. The street and ail of it was 
for public travel. Of course, knowing that stray bricks were on the 
carriageway, she was required to proceed cautiously. 

[4] Whether she exercised such care as the ordinarily careful per- 
son under like or similar circumstances would hâve exercised was also 
a question for the jury to détermine. Dralle v. Reedsburg, 130 Wis. 
347, 110 N. W. 210; Kelley v. Fond du Uc, 31 Wis. 179; Gerrard v. 
La Crosse C. R. Co., 113 Wis. 258, 89 N. W. 125, 57 L. R. A. 465; 
Nelson v. Shaw, 102 Wis. 274, 78 N. W. 417. 

We find no error in the record, and the judgment is affirmed. 
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SMITH T. PENNSTLVANIÀ K. CO. 
(Circuit Court of Appeals, Second Circuit January 12, 1917.) 

No. 114. 

1. Masteb AN0 Servant «=s>285(7) — Injuries to Sebvant — Pbesumptions-- 

Ees Ipsa Loqxiitue. 

Plalntlff, a brakeman In defendant's employ, while walklng between 
two tracks to reach the cars on which he was working, was passed by 
another train and struck and Injured by some object which he thought 
felt llke iron. There was no showing that anything projected from the 
passlng train, although It was contended that firemen frequently allowed 
hooks used in raking the| flre to extend over the side, and that under 
the doctrine of res Ipsa loqultur the burden of explalning the Injury 
was upon défendant. Eeld that, as the presumptlon which the jury^ 
may make cannot serve as the foundation for another presumptlon, and 
as trains frequently catch and throw heavy objects which may Injure 
those in proximity, plalntlff's showing was not enough to take the case to 
the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 1016 ; 
Dec. Dig. ®=>285(7).] 

2. Neglioence ©=»121(2) — Presumptions — Res Ipsa IjOquitue. 

Before a défendant Is called upon to explain how an injury Is received, 
there must be facts showing a surrounding situation which In ordinary 
course would not permit or produce injury, and that something under de- 
fendant's control did Inflict the Injury; the doctrine of res ipsa loqultur 
not converting the gênerai issue Into an affirmative défense. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 218, 225, 271 ; 
Dec. Dig. <S=>121(2).] 

3. Evidence <E=54 — ^Pbestjmptions — Basis. 

Whlle the jury may in some cases présume the existence of a fact from 
other facts, no presumptlon can be based on that presumptlon which the 
jury is authorlzed to make. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 74; Dec. Dig. 
0=54.] 

In Error to the EMstrict Court of the United States for the West- 
ern District of New York. 

Action by Roy W. Smith against the Pennsylvania Railroad Com- 
pany. There was a judgment dismissing the complaint at the close of 
plaintiff's case, and he brings error. Affirmed. 

Kellogg & Baker, of Buffalo,_N. Y. (Francis F. Baker, of Buffalo, 
N. Y., of counsel), for plaintiff in error. 

Rumsey & Adams, of Buffalo, N. Y. (H. J. Adams, of Buffalo, N. 
Y., of counsel), for défendant in error. 

Before WARD, ROGERS and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. Plaintiff was a brakeman in defendant's 
employ, and while walking between two tracks, in order to reach the 
cars on which he was working, was passed by a Pennsylvania train run- 
ning on one of the tracks. At this time he received injuries, and 
brings this action to recover damages therefor. 

.£=>For other cases see aame topic & KEY-NUMBER In al) Key-Numbered Digests & Indexes 
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The complaint allèges that, while plaintiff was proceeding along the 
roadbed as above stated, he was "struck by a pièce of iron which was 
negligently and carelessly allowed to project out beyond the side of a 
passing car or engine" of the moving train aforesaid. No one did, or 
apparently could, testify to the occurrences immediately before in jury, 
except Smith himself. The substance of his évidence is that as the 
train went by, he being distant f rom it less than 4 feet, something hard 
hit him on the head ; he did not know what it was, though he thought 
it "fdt like iron." 

Testimony was offered tending to show that firemen of locomotives 
use an iron hook about 10 feet long wherewith to rake the engine fire, 
and that after so raking and getting the end of the tool hot, they swing 
it outboard — i. e., over the side — in order to get it back into the body 
bf the tender, where it lies when not in use. There was no évidence 
that this had occurred on the passing train. The action is at common 
law, no statute is invoked by either side. The trial court held that there 
was no proof of négligence, and dismissed complaint accordingly. 

Plaintiff now contends that it was for the jury to say whether the 
rake hook was swung out on the train near which he was injured, and 
also whether he was hit by such hook ; there being no suggestion of any 
other possible projection that could hâve injured him. 

[1-3] In the confessed absence of any positive or direct évidence as 
to how Smith was injured, or what hit him, the principle of res ipsa 
loquitur is relied on. This doctrine is stated in San Juan, etc., Co. v. 
Requéna, 224 U. S. 89, 32 Sup. Ct. 399, 56 L. Ed. 680, and Sweeny 
V. Erving, 228 U. S. 233, 33 Sup. Ct. 416, 57 L. Ed. 815, Ann Cas. 
1914D, 905, where it is pointed out that, however applicable it may be, 
in no case is the gênerai issue converted into an affirmative défense ; 
and this is true, though the burden of explanation may rest on the de- 
fendant. Kraljer v. Snare, etc., Co., 221 Fed. 256, 137 C. C. A. 108. 
Before, however, any défendant is called upon to explain how (e. g.) 
an injury was received, there must be facts proved affirmatively show- 
ing a surrounding situation which in ordinary course would not permit 
or produce injury, and also that something under defendant's control 
did notwithstanding inflict the injury complained of. With proof in 
this shape, the jury may infer négligence from the occurrence of in- 
jury. 

The plaintiff's difficulty in this case is that there is no proof that any 
definitely indicated thing wrought the injury, nor that the circumstances 
rendering it possible for the injuring thing suggested (i. e., the rake 
hook) to reach or touch him existed at the time and place of damage. 
A jury may in some cases présume the existence of a fact from the 
existence of other facts which bave been proved; but the presumed 
fact must hâve an immédiate connection with the established facts from 
which it is inferred. Manning v. Insurance Co., 100 U. S. 697, 25 
ly. Ed. 761. But a presumption which the jury is to make is not a 
circumstance in proof, and is not, theref ore, a legitimate foundation for 
a presumption. The circumstances must be proved, and not themselves 
be presumed. United States v. Ross, 92 U. S. 284, 23 L. Ed. 707. 
And, generally speaking, there cannot be a verdict based on inferences 
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f rom inf erences ; "one presumption cannot be built on another." Loon- 
ey V. Metropolitan, etc., Ce, 200 U. S. at 488, 26 Sup. Ct. 303, 50 L. 
Ed. 564. 

Applying the foregoing: Ail that was shown below might justify an 
inference, from the habit of some firemen, somewhere, to swing rake 
hooks, that the fireman on the train passing Smith then and there did 
so; from which the further inference must be drawn that the hard 
substance which struck Smith was the rake hook so swung. This is 
inadmissible under the rules above ref erred to, and unreasonable in view 
of the one admitted fact in this case, viz. that Smith was walking or 
standing in a place where common knowledge teaches that objects quite 
heavy and hard enough to injure a man's face or head are caught up 
and thrown by rapidly passing trains. 

The very earnest argument for plaintiff on this writ relies upon au- 
thorities whereof Fordham v. Gouverneur Village, 160 N. Y. 541, 55 
N. E. 290, is a good example. The plaintiff's décèdent there died of 
injuries received in falling on a bridge to which changes were being 
made. She was found fatally hurt near a plank nailed over a hole in 
the bridge walk, producing an unaccustomed irregularity or unevenness 
in the public highway. This temporary cover was not revealed by any 
lighting, and the injury was received at night. The jury was permitted 
to infer, from the circumstances shown, that death was caused by trip- 
ping. on the plank. This case perf ectly exhibits the différence between 
an inference from established facts and the inference from an infer- 
ence urged upon us in this cause. 

The dismissal complained of was right, and the judgment is affirmed. 



MOORE FILTER CO. v. TAUGHEB. * 
(Circuit Court of Appeals, Ninth Circuit. February 6, 1917.) 
No. 2843. 

1. Courts <S=325 — Jukisdiction— Waiveb of Objections. 

In an action In the fédéral court, défendant, a forelgn corporation, bj' 
answerlng to the merits and settlng up a counterclalm, wlthout ralsing by 
demurrer the question of the court's jurisdlctlon by virtue of service on 
defendant's agent, waived ail objections, and cannot thereafter urge theni. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 884; Dec. Dlg. ®=> 
325.] 

2. Evidence ©=487 — Admissibilitt— Value of Services— Attobnet and Cli- 

ent. 

In an action to recover the value of Personal services rendered by plain- 
tiff in effectlng a setUeinent, whereby a thlrd person was Induced to con- 
fess judgmtent In favor of défendant for Infrlngement of defendant's 
fllter patents, a witness familiar wltli the patent situation wlth respect to 
filters may testify as to the value of the services of plaintiff, in view of 
the surrounding circumstances. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2272: Dec. Die. 
<g=487.] 



«s»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
•Rehearlng denied March 19, 1917. 
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In Error to the District Court of the United States for the Second 
Division of the Northern District of Calif ornia ; William C. Van Fleet, 
Judge. 

Action by J. L. Taugher against the Moore Filter Company, a corpo- 
ration. There was a judgment for plaintiflf, and défendant brings er- 
ror. Affirmed. 

J. R. Pringle and Clarence A. Shuey, both of San Francisco, Cal., 
for plaintifï in error. 
John L. Taugher, of San Frî^ncisco, Cal., pro se. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The défendant in error, a citizen of Cal- 
ifomia, brought an action to recover the value of personal services al- 
leged to hâve been rendered to the plaintifï in error, a corporation of 
the state of Maine. Service of the summons was had upon an agent 
of the plaintifï in error residing in San Francisco. From the alléga- 
tions of the complaint, it was inferable that ail the services therein 
raentioned were rendered elsewhere than in the state of California. A 
motion was made to quash the service of the summons. The motion is 
not found in the record, but from a mémorandum opinion of the court 
below it appears that the ground of the motion was that the person 
who was served with the summons was not an agent upon whom serv- 
ice was authorized to be had. At the beginning of the answer to the 
complaint is the foUowing : 

"Now cornes the défendant, the Moore Filter Company, and wlthout walver 
of Its objections that tMs honorable court has acquired and can lawfuUy ex- 
ercise no jurisdlction over it or over the subject-matter of this action, which 
said objections, and the several beneflts thereof, are speciflcally reserved to 
it, and also speciflcally reservtng ail of its rights under motion to quash serv- 
ice of summons In thls action heretofore made by It and denied by thls court, 
said défendant makes answer and says." 

I Then f ollowed déniais of certain of the allégations of the complaint, 
and in conclusion the plaintifï in error set up a counterclaim for $7,- 
500, which it was alleged arose out of the same transactions that were 
set forth in the complaint. There was no allégation in tlie answer that 
the services for which the défendant in error sought to recover were 
rendered without the state of California, or upon contracts made else- 
where than in that state, and nowhere in the pleadings did the plaintifï 
in error présent such an objection to the jurisdiction. Upon the con- 
clusion of the opening statement for the plaintifï in the action, the 
court on its own motion suggested its doubt of the jurisdiction, on the 
ground that the subject-matter of the action grew out of a transaction 
which did not bave its origin in the state or in the district, and no part 
of which was performed in, the state or district; but, after argument 
of Gounsel, the court concluded, in view of the nature of the pleadings 
and the interposition of the counterclaim, that the court had acquired 
jurisdiction, and so ruled. To that ruling the plaintifï in error reserv- 
ed an exception, and again, at the conclusion of the plaintiflf's case, 
aioved to dismiss the action on the ground that the court could law- 
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fuUy exercise no jurisdiction over the défendant in the action or the 
subject-matter thereof. 

[ 1 ] The plaintiff in error now présents to this court the question of 
the jurisdiction, and it contends that it did not waive the question by 
pleading a counterclaim, for the reason that, under the statute of Cali- 
fomia and the décisions of the courts of that state, it was compelled to 
plead the counterclaim or lose the right to assert the same in any sub- 
séquent action. We need not pause to consider whether a counterclaim 
thus pleaded under compulsion would take the case out of the rule of 
Merchants' Heat & L. Co. v. Clow & Sons, 204 U. S. 286, 27 Sup. Ct. 
285, 51 L. Ed. 488, in which case the défendant elected to sue upon a 
counterclaim, although under the law of Illinois which controlled the 
question there was no obligation to plead a cross-demand, and whether 
he should do so or not was lef t to his choice ; for, in our opinion, the 
plaintifï in error hère waived ail right to object to the jurisdiction on 
the ground now urged, by answering upon the merits and setting up 
the counterclaim and going to trial upon both, without having present- 
ed by demurrer or answer that question of the jurisdiction to the court 
below. 

[2] Error is assigned to the admission of a portion of the testimony 
given by one Oliver, a mining engineer engaged in manufacturing and 
selling filters for cyanide processes used for the same purpose as the 
Moore filter, who had testified that in the year 1913 he had a gênerai 
idea of the patent situation in the United States relating to filters in use 
in mining opérations similar to the Moore process, and was familiar with 
the claims made by the Moore Filter Company under its patent filter 
process, and was familiar with the litigation between that company 
and the Tonopah Belmont Mining Company, and had studied the mat- 
ter very thoroughly, because he was having trouble with the Moore 
Filter Company, which claimed that he was infringing its patents, 
that he had obtained patents for filter apparatus and had given a great 
deal of considération to the filter, situation, both in the United States 
and abroad, and that he knew of the settlement the plaintiflf in error 
made with the Golden Cycle Mining Company, by which the latter con- 
fessed judgment for $50,000, which was announced in the technical 
journals. He was asked : 

"What value, In your judgment, was the confession of Judgment to the 
Moore FUter Company, If the Moore Filter Company had made reasonable use 
of It In Its negotiatlons and deallngs with other mining companles that were 
Infrlngers of Its patents?" 

Objection was interposed on the ground that the witness was not 
compétent to pass on the value of a judgment of confession, and on 
the further ground that the testimony was incompétent. The court 
interposed by explaining to the witness that what counsel was asking 
him was whether, from his knowledge of the business, he would con- 
sider that a second adjudication of the validity of the patent, where 
the patent had given rise to litigation growing out of the infringe- 
ments, would be of value to one owning the patent and making future 
settlements with parties who had infringed the patent. The answer 
of the witness was : 
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"It Is a dlfflcult matter to put In dollars and cents. It came at a psycho- 
logical moment. The Moore Fllter Company had won its suit against the 
Tonopah Belmont in another circuit; and this was the flrst settlement that 
was made, the first large settlement they had gotten from infringers. The 
Tonopah Belmont case was still in the courts awaitlng a judgment — waiting 
for the accountlng. They had won the case." 

We are not convinced that the objection should hâve been sustained, 
or that it was réversible error to admit this testimony of a witness who, 
to some extent, was an expert and was qualified to testify as to the 
timehness of the services rendered by the défendant in error, and the 
circumstances under which they were rendered. That was the sum and 
substance of his answer to the question, and, in the light of the meager 
portion of the évidence which the record contains, it does not appear 
that such testimony was beyond the scope of legitimate inquiry. We 
find no error. 

The judgment is affirmed. 



KLEIN et al. v. BBACH et al. 
(Circuit Court o( Appeals, Second Circuit. January 18, 191T.) 

No. 63. 

1. COPTBIGHTS <3=>50 CONTEACT "PRESENTATION ON STAGE." 

A contract, entered into after motion pictures had become well known, 
the preamble of which recited that one of the parties had dramatic 
rights in a novel written by him, and which granted to another party the 
exclusive right to dramatlze the novel for présentation on the stage, con- 
veyed only the rlght to dramatize for performance by actors in person, 
not the rights to dramatize for motion picture performance, and dld not 
invalidate a subséquent contract granting the motion picture rights. 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. §i 47, 49 ; Dec. 
Dig. <@=»50.] 

2. COPTEIGHTS <S=j50 — CONTEACTS — IMPUED CoVENANCE. 

That contract, having been executed after motion picture présentations 
were known, there is no implied covenant against granting rights to 
dramatize for motion pictures to another, to the détriment of the rights 
granted by the contract. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 47, 49; Dec. 
Dig. <®=>50.] 

3. COPYBIGHTS l@=a>50 CONTBAOTS CONSTEtTCTTON — REVEBSION. 

A subséquent provision of the contract, which provided that the right 
thereln granted to a producer, who produced the dramatized version on 
the stage, should revert to the author and dramatist on certain condi- 
tions, doçs not enlarge the rights of the dramatist. 

[Ed. Note,— For other cases, see Copyrights, Cent. Dig. §§ 47, 49; Dec. 
Dig. <@=>50.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by Philip IGein, as executor, and Lilian Klein, as executrix, of 
the last'will and testament of Charles Klein, deceased, against Rex 
Beach and the Selig Polyscope Company, Incorporated. From a decree 

^=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digeats & Indexes 
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dismissing the complaint as against défendant Selig Polyscope Com- 
pany, Incorporated (232 Fed. 240), complainants appeal. AfiSrmed. 

The decree below dismissed the complaint as against the défendant 
Selig Polyscope Company, Incorporated, on motion. The plaintifï, who 
held rights from the défendant Beach under a contract set forth in the 
opinion below, asked to enjoin Beach and the défendant Selig Poly- 
scope Company, Incorporated, from producing a motion picture plày 
under a subséquent grant from Beach to the Selig Polyscope Company, 
Incorporated. The District Judge held that Beach's grant to Klein un- 
der the contract in question did not cover motion picture rights and 
that the subséquent grant theref ore prevailed. 

Ernst & Cane, of New York City (Bernard M. L. Ernst, Melville H. 
Cane, and Emil Breitenfeld, ail of New York City, of counsel), for ap- 
pellants. 

David L. Podell, of New York City, for appellee. 

Weadock & Miner, of New York City, for défendant Beach. 

Before COXE, and WARD, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1] The turning point in this case is the scope of the grant, whether 
by its terms it conferred upon Klein dramatic rights in the larger sensé, 
including présentation, not only by living actors, but also by motion 
pictures, or whether it was limited to "the stage" proper. The actual 
words of grant are thèse : 

"The sole and exclusive right to dramatlze the sald book for présentation 
on the stage." 

The plaintifï insists, in view of Kalem Co. v. Harper, 222 U. S. 55, 
32 Sup. Ct. 20, 56 L. Ed. 92, Ann. Cas. 1913A, 1285, and Frohman v. 
Fitch, 164 App. Div. 232, 149 N. Y. Supp. 633, that dramatic rights 
include motion picture rights. If used alone, that is doubtless true, es- 
pecially if the contract antedate the commercial use of motion pictures. 

[2] Yet Judge Hough, in Harper v. Klaw (D. C.) 232 Fed. 609, held 
on a contract dated in 1899 that the words, "the exclusive right of pro- 
ducing such dramatic version on the stage," did not give to the grantee 
any motion picture rights, although it is true he also held that such a 
grant raised by implication a négative covenant against destroying the 
effect of such a grant by motion pictures. That décision would avail 
the plaintifï hère, if the date of this contract had been so early ; it will 
hardly serve at the end of November, 1911, long after motion pictures 
had become common, and the distinction between them and the stage 
proper had for ail purposes become well fixed. There is no basis for 
an implied négative covenant, because the situation has not changed 
since the contract was made, so as to create an unexpected situation, if 
the terms be strictly interpreted. 

We start, therefore, with a grant prima facie of "stage" rights only. 
In the preamble of the contract the distinction is already indicated be- 
tween "stage" rights and gênerai dramatic rights ; thus, Beach is recited 
as having "dramatic rights" in the novel, while Klein is only "to drama- 
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tize the said book for présentation on the stage," which is to resuit in 
a "play," the exclusive rights in which are to go to the Authors' Pro- 
ducing Company. The grant foUows the scheme of the preamble. 
Beach's grant to Klein is what we hâve quoted; Beach and Klein's 
grant to the Authors' Producing Company is an exclusive license to 
produce this "play" on the stage. The word "play" is specifically de- 
fined as covering ail the results of the exercise of Klein's dramatic 
rights, and as the Authors' Producing Company has sole license to pro- 
duce the play on "the stage" (the very -word used to limit Klein's 
rights), it follows that the Authors' Producing Company's license is as 
broad as Klein's right. Nobody asserts that the Authors' Producing 
Company got any license to produce motion pictures, if Klein had 
made such a scénario. The context puts that question beyond any 
doubt. 

[3] Some point is made of the clauses securing the reversion of the 
Authors' Producing Company's rights to Klein and Beach, but it only 
serves to help the défendants. No rights in reversion from the Au- 
thors' Producing Company can give Klein any motion picture rights, 
if by hypothesis the Authors' Producing Company's rights are limited 
to "stage" production proper. On the contrary, such reversion was 
perhaps thought necessary to revest in Klein and Beach any rights of 
production whatever, because the grant to the Authors' Producing 
Company was as broad as any rights created by the contract. In any 
case the reversion enlarges nothing. 

In gênerai it is quite clear that this was the pervading purpose of the 
parties. Klein was to make a play out of the book, and the Authors' 
Producing Company was to produce it ; if they f ailed, Klein and Beach 
might try it together. There is no intimation that Klein should hâve 
further rights to make, not a play, but a motion picture scénario. Such 
a scénario is hardly a "play" for "présentation on the stage." We bave 
this language to construe at a time when the différent requirements of 
"screen" and "stage" were well understood, and with them the need 
of writing two quite separate kinds of dramatization. We see no rea- 
son in the face of that situation to suppose that the language was used 
out of its natural meaning, or in disregard of a well-established con- 
vention which was applicable. Hence we confine the contract to the 
enterprise before the parties and to such subséquent ventures as the 
reversions might enable Klein and Beach to undertake. 

Therefore we find that there was no implied covenant, and that the 
grant is limited. As Beach has not appealed, we do not wish to be un- 
derstood as holding that the complaint states a cause of equity against 
him. 

Decree affirmed, with costs. 
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THE JOHN G. McCULLOUGH. 

THE BEGONIA. 

(Circuit Court of Appeals, Fourth Circuit. December 12, 1916.) 

No. 1463. 

1. Collision <S=574 — ^Moving and Anchored Vessel — Inefficient Lookoui. 

A flnding by the trial court that a collision In Chesapeake Bay at nlght 
between an anchored and a movlng vessel was due solely to the fault ot 
the movlng vessel for falllng to keep a proper lookout held sustained by 
the évidence. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. § 104; Dec. Dig. 
<S=>74.] 

2. Collision ®=>75 — Moving and Anchored Vessel— Anchob Lights. 

That the stern light of a vessel anchored at nlght was not more thaï. 10 
feet lower than the forveard Ught, Instead of 15 feet, as requlred by the 
Inland Rules (Act June 7, 1897, c. 4, § 1, art. 11, 30 Stat. 98 [Comp. St. 
1913, § 78S4]), Is not sufflcient to charge her with fault for a collision 
wlth a movlng vessel, where the évidence showed that the lights were 
otherwlse In proper position, were burnlng brightly, and could be seen 
for a long distance. 

[Ed. Note.— For other cases, see Collision, Cent IMg. §§ 105-121, 207; 
Dec. Dig. ®=75.] 

Appeal from the District Court of the United States for the East- 
em District of Virginia, at Norfolk ; Edmund Waddill, Judge. 

Suit in admiralty for collision by Joseph Robinson, master of the 
British steamship Bégonia, against the American steamship John G. 
McCullough, Lars P. Nelson, master, with cross-libel against the Bé- 
gonia. Decree against the McCullough, and her claimant appeals. 
Affirmed. 

For opinion below, see 232 Fed. 637. 

T. Catesby Jones, of New York City (Harrington, Eigham & Engler, 
of New York City, and J. W. Willcox, of Norfolk, Va., on the brief), 
for appellant. 

Léon T. Seawell, of Norfolk, -Va. (Hughes, Little & Seawell, of 
Norfolk, Va., on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

KNAPP, Circuit Judge. On December 3, 1915, about half past 3 in 
the morning, in the lower Chesapeake Bay, there was a collision be- 
tween the British steamship Bégonia, lying at anchor, and the Ameri- 
can steamship John G. McCullough, bound for Hampton Roads. The 
master of each vessel claimed that the otlier was at fault, and both 
of them promptly filed libels for damages. The cases were tried to- 
gether, and a décision rendered exonerating the Bégonia and holding 
the McCullough solely respqnsible for the accident. From the decree 
which followed this appeal is taken. 

^ssFor other cases see same topic & KëY-NUMBBR in ail Key-Numbered Digests & Indexes 
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[ 1 ] Two questions are presented. On behalf of the McCulIough ît 
is alleged that the Bégonia was anchored in an unusual, if not unlaw- 
ful, place, in the path of vessels coming in from the Capes, and that 
she did not display such lights or maintain such a watch as to give 
proper warning to other vessels which might approach her in the night- 
time. On behalf of the Bégonia thèse allégations are denied, and 
blâme is charged upon the McCulIough for neglecting to keep a proper 
lookout, and so failing to discover the Bégonia in time to avoid a 
collision. This was the main issue litigated at the trial. Upon con- 
flicting testimony the court below decided this issue in favor of the 
Bégonia. Without reviewing the évidence, it is sufficient to say that 
the findings of the learned and experienced judge who heard the case 
are amply supported by testimony, and that no adéquate reason ap- 
pears for disagreeing with his conclusion. 

The other ground for reversai is based upon article 11 of the Act 
of Congress of June 7, 1897, chapter 4, 30 Stat. at Large, 98 (Comp. 
St. 1913, § 7884), which provides that a vessel of 150 feet or upwards 
in length, as was the Bégonia, "shall carry in the forward part of the 
vessel, at a height of not less than twenty and not exceeding forty 
feet above the hull, one such light, and at or near the stern of the 
vessel, and at such a height that it shall be not less than fifteen feet 
lower than the forward light, another such light." It is argued that 
the Bégonia was not so lighted at the time of the accident, and there- 
fore the appeal should be sustained. 

There are two answers to this contention. In the first place, we 
are of opinion that the meager and indefinite testimony upon this point 
is not sufficient to overcome the presumption that the Bégonia com- 
plied with the law by lights displayed and arranged according to the 
prescribed requirements. The différence in height of the Begonia's 
anchor lights was only incidentally alluded to by the witnesses who 
mentioned it at ail, and it is évident that their statements in that re- 
gard had référence to the gênerai appearance and position of the lights, 
and not to any distinct contention that one of them was less than 15 
feet lower than the other. In other words, the précise question now 
raised was not in open dispute at the trial, and therefore takes on 
at this time the appearance of an afterthought. True, the appellant's 
libel allèges that "the anchor lights of the Bégonia were not properly 
set," and this was, of course, enough to permit évidence of a violation 
of the statute; but it is plain from the averments as a whole, as well 
as from the range of testimony, that this was not the- real ground 
upon which liability was predicated. If it was intended to rely upon 
a disregard of the statutory obligation in this respect, we think the 
appellant should hâve been prepared to give more positive proof upon 
an issue which, although formally embraced in the pleadings, was not 
actually the subject of controversy at any stage of the trial. That this 
spécifie default was not then brought forward is further shown by 
examination of the record, and by the fact that the matter is not 
referred to in the opinion of the court below. This being so, it seems 
clear to us that the incidental utterances of one or two witnesses, who 
appear to hâve testified without having the point in mind, and whose 
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statements at best are quite inconclusive, should not now be allowed 
to outweigh the presumption that the Hghts of the Bégonia complied 
with the statute. 

[2] In the second place, and on the assumption that the différence 
in height of the two lights was somewhat less than 15 feet, it is im- 
possible to believe that this différence caused or contributed in any 
way to the accident which happened. It is virtually admitted by ap- 
pellant that one of the lights in question was at least 10 feet higher 
than the other, and that both were otherwise in proper position. To 
say that the lookout of the McCullough failed to discover the présence 
of the Bégonia for the sole reason that one of her lights was only 
about 10 feet above the other, and that he would hâve made the dis- 
covery if the différence had been 15 feet, is to advance a proposition 
which finds no support in any legitimate inf erence from the testimony, 
and which is discredited by ail the circumstances of the case. The 
fact that two pilots, who brought in vessels about the same time, and 
who were near the scène of the collision when it occurred, testified 
that the lights of the Bégonia were burning brightly, that they had no 
trouble in seeing them, one of them saying that they could be seen 
51/2 miles away, and that they also saw the lights of other craft in 
the immédiate vicinity, which the lookout of the McCullough says he 
did not see, tends strongly, in our judgment, to support the conclu- 
sion that the accident in question is attributable to the failure of the 
McCullough to hâve a compétent and efficient lookout, and that rea- 
sonable précaution on the part of those in charge of that vessel would 
hâve discovered the présence of the Bégonia in ample time to avoid 
collision. 
Affirmed. 



In re BRATJN. 
(Circuit Court of Appeals, Second Circuit. January 23, 1917.) 

No. 115. 

1. Bankbuptct <S=>414(1) — Dischaboe — Bukden of Peoof. 

In View of the presumption of honesty, credltors opposlng a discharge 
on the ground that the bankrupt had been guilty of a fraudulent transfer 
of hls property hâve the burden of proof, 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. J 720; Dec. 
Dig. <S=»414(l).] 

2. Bankbuptct <S=>468 — Dischaboe — Evidence — Sufficienot. 

On api)eal from an order denying a bankrupt's application for discharge 
on the ground that he had, wlthln four months of the flUng of the pétition 
in bankruptcy, eonveyed hls property with Intent to hlnder and defraud 
his credltors, held that, under the évidence, the order ehould not be affirm- 
ed, but should be remanded for the purpose of taklng further testimony. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 930; Dec. 
Dlg. <®=468.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

^=3For other cases see same topic & KBY-NUMBER lu ail Key-Numbered Digests & Indexe* 
239 F.— S 
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In the matter of the bankruptcy of Samuel Braun. From an order 
denying the discharge of the bankrupt, he appeals. Remanded, with 
directions. 

H. & J. J. Lesser, of New York City (Jacob J. Lesser, of New York 
City, of counsel), for appellant. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The question involved in this appeal is 
theright to a discharge in bankruptcy. On the présentation of the pé- 
tition of the bankrupt for his discharge, objection was made thereto 
by two of the creditors, and the matter was referred to a spécial mas- 
ter, who reported, recommending that the discharge be denied. The 
spécifications of objections to the discharge made by the creditors were 
six in number. The master reported that in his opinion the charge 
made in spécification No. 3 was established. That spécification reads 
as f ollows : 

"tJpon Information and bellef that wlthln four months Immedlately pre- 
ceding the filing of the pétition In bankruptcy hereln, sald bankrupt transfer- 
red to his brother, one Isidor Braun, certain property consistlng of $300 in 
cash, wlth intent to hinder, delay, and def raud his creditors ; that said trans- 
fer was accomplished ostensibly for the purpose of paying an alleged debt to 
the said Isidor Braun, whereas in truth and in fact sald bankrupt was not 
Indebted to the sald Isidor Braun in any sum whatsoever; and that the said 
$300 in cash was paid to the sald Braun with the intent and purpose of plac- 
ing the same beyond the reach of creditors, and in order that the said sum 
might be held in secret trust for the beneflt of said bankrupt" 

The court below has confirmed the report of the spécial master and 
entered the order denying the discharge. 

[ 1 ] The rule is well established, and is not questioned hère, that the 
opposing creditors hâve the burden of proof on opposition to discharge. 
In re Gaylord (D. C.) 106 Fed. 833, affirmed in 112 Fed. 668, 50 C. C. 
A. 415. The presumption is that men are honest, and one who charges 
to the contrary must offer clear and convincing proof, if this presump- 
tion of the law is to be overcome. The contrary must be shown by a 
prépondérance of testimony. In re Remmers, 173 Fed. 484, 97 C. C. 
A. 490; Remington on Bankruptcy (2d Ed.) § 2639, volume 3. 

[2] The bankrupt was a dealer in flour, selling it by the barrèl in 
small quantities to bakers. He resided in the city of New York and 
seems to hâve had no store or place of business. His deliveries were 
made direct to his customers from the dock, where the flour arrived 
on consignment. His purchases of flour amounted to about 9,0(X) or 
10,000 barrels a month. He seems to hâve donc business in a very 
loose way, and the wonder is that one who conducted business as he 
seems to hâve donc could maintain it for any length of time. Such 
books as he kept were imperfect, and his wife made most of the en- 
tries. He had few, if any, cash customers. In reply to the question 
whether it was usual to leave entries out of the ledger, he replied: 

"Well, it used to happen, maybe I was too busy ; I used to be myself the 
bookkeeper and salesman, and I was everything." 
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He made entires a week, and sometimes two weeks, after transac- 
tions occurred. His brother acted as a salesman, and the cash book 
représented only his brother's collections. He never kept a cash bock 
in which he entered his own collections. The testimony is that the 
bankrupt paid his brother $300 in cash a few weeks before the pétition 
in bankruptcy was filed; that the brother asked the bankrupt for the 
money, and gave as his reason for making the request that he needed 
the money to go into a différent kind of business. He also testified 
that he had five or six years before given the bankrupt $1,500, which 
he had saved. "I tell him," hè testified, "he shall give me back money, 
and he tell me he cannot get so much money, and he give me $300." 
He said that the $1,500 had been saved out of his earnings as foreman 
in a ladies' waist shop, where he had been paid $30 a week for several 
years, and that he accumulated it between the âges of 15 and 20. He 
was unmarried, and lived with his married sister, and paid her $5 a 
week board. 

While it is somewhat improbable, it is not impossible, that he had 
saved the sum he says he saved by the time he reached the âge of 20 
years. The bankrupt's testimony was to the same effect— that he had 
received $1,500 from his brother, and that he received it as a loan ; 
that when he paid him the $300 he did not know that a pétition in 
bankruptcy was to be filed against him ; that his brother had ceased 
working for him seven or eight days before he was closed up by his 
creditors; that his books contained no référence to the loan of $1,500, 
and that he never had paid any interest on it, and had given no note ; 
that the $300 was paid in cash, and not by a check; that when the 
$1,500 was originally paid to him — it was not paid ail at one time, but 
in différent sums on four or five différent occasions — it, too, was paid 
in cash ; that the reason he did not give his brother a check for $300 
was that it would hâve cost the latter $2 or $3 to hâve the check cash- 
ed. There is no compréhensible explanation given of the reason why 
it would hâve cost his brother that amount to hâve obtained the money 
on the check. The bankrupt did not schedule his brother as a creditor, 
and in a statement given by him on November 13, 1911, for the pur- 
pose of obtaining crédit, the bankrupt did not mention any indebted- 
ness to his brother, in the sum of $1,500, or in any other amount. 

The testimony is confusing and unsatisfactory, and in certain par- 
ticulars is contradictory. The testimony of the brother Isidor as to 
the disposition he made of the $300 paid him by the bankrupt given 
on his first examination was that he used it to repay his own indebted- 
ness to his poor relations. At his subséquent examination he stated 
that he used the money as a deposit with one Drillman, for whom he 
had gone to work. Both versions are not true, and they discrédit his 
testimony that he had loaned $1,500 to the bankrupt. The liability 
of the préjudice to the bankrupt growing out of thèse contradictory 
statements may be avoided, if the bankrupt is granted the right to re- 
call and re-examine the witness Isidor as to this feature of his testi- 
mony. 

The bankrupt and his brother are ignorant persons, without much 
knowledge of business, and with an imperfect knowledge of the English 
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language. The bankrupt's business was carrîed on in a lax and primi- 
tive fashion. The impression which a reading of the testimony has 
made upon us is that there is some doubt whether the conduct of the 
banlcrupt was in reality f raudulent. It seems to us, under the circum- 
stances, that the safest disposition to make of the matter is to refer 
it back to the master to examine further concerning the irregularities 
in the testimony which are pointed out in his report. Further inquiry 
may serve to clear up vvhat now appear to be irreconcilable statements. 
We hâve not had the benefit of seeing the witnesses on the stand, and 
for that reason are rekictant to disagree wlth the master and the District 
Judge, who reached the conclusion that the discharge should be refus- 
cd. We should, however, be fully satisfied that we are right before 
branding as cheats and perjurers men who may be only ignorant and 
unused to the methods of modem business and who intended to com- 
mit no fraud. As the testimony now stands we are not satisfied that 
fraud is clearly shown. At least the discharge should not be denied 
until further testimony is taken with respect to certain irregularities 
which tlie master pointed out in his report. 

The case is remanded, with directions to proceed in accordance with 
this opinion. 



SENFT V. LEWIS et al. 
(Circuit Court of Appeals, Second Circuit. January 0, 1917.) 

No. 127. 

1. Bankruptct <S=18S(1) — Olaims — Chattel Mortgage — Statement of In- 

TEBEST. 

Under the provision of the Bankruptcy Act, glvlng the trustée the 
rlghts of a créditer with an unsatlsfled exécution, and of Lien Law N, Y. 
(Consol. Laws, c. 33) § 235, maklng a chattel mortgage Invalid agalnst the 
creditors of the mortgagor after the expiration of one year, unless a 
statement of the interest of the mortgagee or his successor is flled, the 
rlghts of a chattel mortgagee agalnst the trustée in bankruptcy are limlted 
to the amount of his Interest so stated, though that is less than the 
amount actually due under the mortgage. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 286-289, 291, 
293, 294; Dec. Dig. ®=j18S(1).] 

2. Bankruptcy <g=5308(l) — Recoveby of Peopeety— Fraudtjlent Convet- 

ANCE INSOLVENCT. 

In an action by the trustée under Bankr. Act July 1, 1898, c. 541, § 67e, 
30 Stat. 564 (Comp. St. 1913, § 9651), to recover property conveyed by 
the bankrupt in fraud of his creditors, proof of the Insolvency of the 
bankrupt at the time of the conveyance Is not necessary, if the fraudu- 
lent Intent of the bankrupt and the lack of good faith of the transférée is 
sufHciently shown. though proof of such insolvency la usual, and often 
necessary, to establish fraud. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458, 459 ; 
Dec. Dig. ©=303(1).J 

3. Bankruptct i®=18S(1) — Claims — Chattel Mortgage — Interest. 

Where a chattel mortgagee at the expiration of one year flled a state- 
ment that his interest in the mortgage was a certain amount, wlth inter- 

$=9For other cases see same topic & KISY-NIIMBEÎR In aU Key-Numbered Digests & ludexei 
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est, and there was no proof that any Interest had bean pald, he Is entitled 
to the interest on the amount of principal claimed from the date of the 
mortgage, as against the trustée in bankruptcy of ttie mortgagor. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dig. §§ 286-289, 291, 
293, 294; Dec. Dig. ©=3188(1).] 

Appeal from the District Court of the United States for the E^stern 
District of New York. 

Suit by David Senft, as trustée in bankruptcy of Joseph White, 
against Burt G. Lewis and another, to set aside a conveyance by the 
bankrupt to the défendants. Decree for plaintiff, and défendants ap- 
peal. Decree modified and affirmed. 

Vincent P. Donihee, of New York City, Henry M. Cummings, of 
Coney Island, N. Y., and Robert E. Moffett, of Brooklyn, N. Y., for 
appellants. 

L. & M. Blumberg, of Brooklyn, N. Y. (Leopold Blumberg, of 
Brooklyn, N. Y., of counsel), for appellee. 

Before WARD, ROGERS and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. The questions presented by the assign- 
ments of error render unnecessary any fuU statement of the facts. 
White conducted a hôtel at Coney Tsland, the premises being leased to 
him. Lewis held a chattel mortgage upon (apparently) the contents 
of the hôtel, which he assigned to the Ulmer Brewery. The validity 
of this mortgage is not attacked; but when it became necessary to file 
a statement exhibiting the interest of the mortgagee or his assignée, in 
order to continue the lien, the Ulmer Brewery, as assignée, .stated of 
record that the amount due was "$1,500 and interest." 

After the assignment of mortgage to the Brewery, and within four 
months of pétition in bankruptcy filed against White, he transferred 
to Lewis the hôtel and its contents. Thereafter the Brewery foreclosed 
the mortgage, and $2,800 was realized at the foreclosure sale. There- 
upon the trustée of White brought this suit, alleging that the transf er to 
Lewis by White was in fraud of creditors within section 67e of the 
Bankruptcy Act, and demanding from the Ulmer Brewery so much of 
the, amount received at the foreclosure as exceeded $L500. The low- 
er court so decreed. 

The record is barren of évidence tending to show that there was any- 
thing of value conveyed from White to Lewis, except the mortgaged 
chattels : we therefore hâve to deal with them alone and their proceeds. 

[1] The errors insisted on are: (1) That the statement to continue 
mortgage above mentioned was erroneous; the amount really due on 
the mortgage was much more than $1,500; that as between the par- 
ties the original mortgage remained valid and enforceable; wherefore 
the erroneous statement for continuation may be disregarded, as the 
trustée in bankruptcy merely stands in White's shoes. 

This argument overlooks both the language of the state statute and 
the Bankruptcy Act. By the Lien Law of this state (Laws 1909, c. 38 
[Consol. Laws, c. 33] § 235) every chattel mortgage is invalid "as 
against creditors of the mortgagor" under the circumstances hère ex- 
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isting, unless a statement "showing the interest" (e. g.) of the Ulmer 
Brewery therein is filed. Creditors are entitled to dépend absolutely 
iipon this recorded statement, with a possible exception of clérical er- 
rors obvious to any person of ordinary intelligence. No such exception 
is possible hère; the Brewery would hâve no rights at ail, were it not 
for tlie filed statement, and by \hat document, prepared by its own 
agents, its rights must be measured. The trustée does, to be sure, 
stand in the bankrupt's shoes; but, for the purposes of suits such as 
this, he has by the statute ail the rights of a creditor with an unsatis- 
fied exécution. It follows that the mortgage was valid as against the 
jreditors represented by the trustée for $1,500 only of principal. 

[2] 2. It is urged for error that plaintifï did not show that White 
was insolvent when he conveyed to Lewis. It is true that the proof 
on this head is insufficient; but the action is to set aside a conveyance 
in fraud of creditors, made within four months of pétition filed. The 
portion of section 67e conferring such right of action does not require 
proof of insolvency, as is the case with suits to recover voidable préf- 
érences, or to invalidate transfers held null by the laws of a state. We 
set fortli the requirements of a suit such as this in Van Iderstine v. 
National Discount Co., 174 Fed. at page 521, 98 C. C. A. 300; proof 
of insolvency at time of transfer is not necessary; proof of fraudu- 
lent intent on the part of the bankrupt and lack of good faith in the 
transférée sufEce. On thèse points the court below found against de- 
fendants, and we think on sufficient évidence. 

It is usual and often necessary, to prove insolvency in order to es- 
tablish fraudulent purpose; but when, as in this instance, such purpose 
can be proved otherwise, insolvency is not a prerequisite to suit. The 
gist of action is fraud. See Richardson v. Shaw, 209 U. S. at page 
380, 28 Sup. Ct. 512, 52 L. Ed. 835, 14 Ann. Cas. 981. 

[3] 3. The Brewery complains that it was not allowed interest up- 
on the admitted principal of its mortgage. We find no reason for this 
refusai. The statement filed declared $1,500 "and interest" to be se- 
cured. The évidence reveals no interest paid either by White or Lewis. 
The Brewery, as holder of the notes secured by mortgage, is entitled 
to interest at 6 per cent, on $1,500 from date of notes and mortgage ; 
i. e., September 24, 1909, to date of foreclosure sale, March 29, 1911. 

Let the decree below be modified, by the allowance of such interest, 
and, as modified, affirmed, without costs of this court. 
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THE TICELINB. 

(Circuit Court of Appeals, Second Circuit. December 12, 1916.) 

No. 96. 

Collision <S=j102— Tow and Dredge — Mutual Faults. 

A collision In Arthur Klll between a boat In a tow and a dredge at 
work held due to faults of both the towlng tug and the dredge: The tug, 
which had a clear channel of 300 feet wlth a comparatlvely short tow not 
exceeding 75 feet In wldth, for not sooner changing her course whleh was 
necessary to pass the dredge; and the dredge, in not sooner swlnging 
on Its spud as was customary to glve more room for passlng vessels. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by Mary A. Dempsey and Thomas 
Monahan against the Atlantic, Gulf & Pacific Company. The steam- 
tug Ticeline impleaded. Decree for libelant against respondent and 
the impleaded tug, and respondent appeals. Affirmed. 

The following is the opinion of Hough, District Judge: 

So far as thls circuit Is concerned, the Une of cases of whlch The City of 
Birmingham, 138 Fed. 555, 71 C. G. A. 115, Is the leadlng décision, seems to 
me to hâve added nothlng to the rule long laid down that a vessel anchorlng 
in a dangerous position shall take précautions commensurate wlth the périls 
assumed. 

The Arthur Klll is pre-eminently a place where the péril of navigation Is 
very great— not so much by reason of contingencles of weather or tidal move- 
ments, as because of the narrow channel there exlstlng and the number and 
character of tows frequentlng the waters. 

There Is hère presented a collision between the end of a comparatlvely 
small tow and a dredge engaged In deepenlng the channel sllghtly to the 
northward of Buckwheat Island. 

The dredge owners were operatlng under a coutract wlth the United States. 
By the expUclt language of thelr agreement, the whole burden of reasonably 
Iveeplng out of the vs-ay of navlgators was laid upon them. 

It is évident that they endeavored to meet thls burden, not only by shiftlng 
thelr dredge at tlmes, but by swlnging the dredge upon Its spud so as to get 
(It not the whole dredge) at least the forward end of It out of the way of 
passing vessels. That respondent's dredge was thus equipped was well known 
to persons navigatlng the Klll generally and to those in charge of the Ticeline 
in partlcular. 

The inquiries suggested by the évidence are: First, how much of a channel 
(lid the dredge give to the Ticeline and her tow ; and, second, what measures, 
if any, were timely made by those in charge of the dredge to render that 
channel avallable, safe, and as easy as circumstanees would permit. 

On the flrst point, I am satlsfled, by the quallty rather than the quantlty 
of the évidence, that the dredge gave a channel approximately 300 feet wide 
to the approaching tug, whlch upon a hawser of ordlnary length had two tiers 
of boats aggregatlng perhaps 230 feet from the bow of the hawser boat to 
the stern of the rear one. The tow was not over 75 feet wlde (wlth due al- 
lowance for fenders). It was made up in a somewhat uniisual manuer, 1. e., 
wlthout any breastllnes or sprlngllnes between the rear starboard boat (which 
came into collision) and the next vessel alongslde. 

By the testlmony from the Ticeline, that tug with her tow approached the 
dredge head on ; that is, it was necessary (startlng from a point, say, 500 or 
600 feet from the dredge) for the Ticelhie to change her course in order to 
avoid the dredge. 

®=3Fot oiher caaes ses aame topic & KEY-NUMBER in ail Key-Numbered Oigests & Indexe* 
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Yet the channel was straight, and she had nearly M not qulte 300 feet oî 
clear water within whleh to navigate. 

No reason Is seen why any tug could not take a tow 70 feet wide through 
such a channel if she had navlgated with care. 

As matter of fact, she never tumed to avold the dredge until so close there- 
to that it was necessary to make an S curve In order to "snap the end of the 
tow avvay from the dredge." The necessary, obvious, and proven effect of 
this maneuver was to make libelant's boat swing away from the boat along- 
side, and in my opinion considerably conti-lbuted to the collision — which wouid 
not hâve occurred had there been an additlonal clearance of 5 feet. 

For not changlng her course sooner, and (or managing her tow in the man- 
ner hereinabove set forth, the TIceline Is at fault. 

But the dredge cannot be whoUy exonerated. I do not think that hers was 
the greater fault, but she had accustomed navigators to expect her to swing 
her forward end out of the way when tows werei approaching; they had a 
right to rely upon this and to rely upon a timely swing. 

The master of the dredge was not aboard, and the two men who were in 
charge, by thelr own testlmony, did not begin to swing the dredge until the 
approaching tug and tow were within 20QI feet of them. I think this delay 
Is not to be excused, for It is belleved that the Ticellne had signaled her ap- 
proach twlce, once when qulte far down the Kill, and a second time within 
500 or 600 feet of the dredge. No reason is seen why the dredge should not 
hâve swung at least at the second signal, and, if she had done so, I do not 
think there would hâve been a collision, for it is not believed that the swing 
of the dredge had been completed at the time the accident took place. 

For thèse reasons the llbelant may take a decree against both the original 
respondent and the party Impleaded. The only costs wlll be those of the 
llbelant. 

Russell H. Robbins, of New York City, for respondent-appellant. 
Herbert Green, of New York City, for libelants-appellees. 
Park & Mattison, of New York City, for claimant-appellee. 

Before WARD and ROGERS, Circuit Judges, and MANTON, Dis- 
trict Judge. 

PER CURIAM. Decree affirmed. 



NEW ENGIjAND s. s. CO. v. B. G. PACKARD DREDGING CO. 

(Circuit Court of Appeals, Second Circuit December 12, 1916.) 

No. 72. 

Navigable Watees <S=>26(3) — Obstruction by Kocks im Channel — Suit fob 
Damages. 

Evidence held Insufficlent to sustain the allégation of a libel that an 
injury to the bottom of libelant's steamer was caused by striklng rocks 
thrown up by respondent dredging company In the course of its work. 

[Ed. Note. — For other cases, see Navigable Waters, Cent Dig. §f 152- 
166.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the New England Steamship Company against 
the R. G. Packard Dredging Company. Decree for respondent, and 
libelant appeals. Affirmed. 

4=;»For otlier cases sea same toplc & KBY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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Haight, Sandford & Smith, of New York City, for appellant 
Alexander & Ash, of New York City, for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. September 15, 1913, at 6:30 a. m., libelant's 
steamer Providence, drawing 13 feet 1 forward and 13 feet aft, on a 
trip from Providence to New York, touched some submerged object 
or objects, sustaining considérable in jury to her bottom. 

The place of the accident was in the East River, somewhere between 
Sunken Meadows and the Long Island shore, where there is a long 
stretch of deep water running northeast and southwest over 1,000 feet 
wide, except for a reef called the Middle Ground, which runs length- 
wise about 1,000 feet in the same compass direction and is at the wid- 
est 300 feet in a direction at right angles, southeast and northwest. 
The tide was dead low water; the tide gauge at Ward's Island show- 
ing .08 below mean low water. The government charts between Sep- 
tember 13, 1912, and July 1, 1915, showed not less than 18 feet of wa- 
ter ail over the reef at mean low water. The government has been in- 
creasing the depth of water at the Middle Ground for many years past, 
and at the time of this accident the respondent, the R. G. Packard 
Dredging Company, was engaged, under a contract with the War De- 
partment, in lowering the depth to 26 feet below mean low water. 

The Providence is a side-wheel steel steamer, about 397 feet long, 
with a flat bottom and a plate keel, which does not project. When she 
reached her pier at New York a number of frames on her starboard 
side were found to be bent or broken, and 2 feet of water was found 
under the forward boiler, 20 inches under the after boiler, a little in 
the tank under the forward engine, and about an inch under the after 
engine. Water had evidently run in as a resuit of the injury and put 
the steamer further down by the head. The next day the steamer was 
put on the dry dock and a scoring was found, beginning at a point 
about 100 feet abaft the stem on the starboard side of the keel some 
175 feet long, and a similar scoring on the port side for about half the 
distance. Thèse scorings were parallel with the keel, and the distance 
between the extrême damage on the two sides was about 20 feet. The 
after part of the bottom was unmarked. 

The respondent's plant had been temporarily withdrawn September 
11, 1913, and a spar buoy left at the point where excavations had ceas- 
ed. The government swept the work of the contractor between Sep- 
tember 18 and 26, 1913, with a scow carrying on her port side an iron 
bar over the bottom parallel with the stream and found a spot with 
only 10.9 feet of water over it at low water on September 26th. Sep- 
tember 28th and 29th the libelant sent a diver down at this point who 
found a rock some 7 feet high, wedge-shaped up to a sharp pinnacle 
point, and another, about 8 feet north of it, not so high. He measured 
the distance between the two rocks by spanning with his arms out- 
stretched. Thèse rocks were on the bottom, where the respondent 
had not excavated forming a ledge, next to a range which it had ex- 
cavated and cleared to the required depth. It is upon thèse rocks that 
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the libelant claîms the steamer struck, and unless ît proves this the libel 
should be dismissed. 

Judge Hough discussed a great many propositions about which we 
will express no opinion. His final conclusion was that the libelant had 
not sustained the burden of proof lying upon it to show that the steam- 
er struck upon thèse rocks. We concur in this. Assuming that the 
rocks were thrown up by the Dredging Company, and that they should 
hâve been buoyed by it, we do not believe the steamer touched them, 
the scorings on her bottom show that when the accident happened the 
steamer must bave been proceeding on a steady course because they 
ran parallel to the keel. It would not hâve been possible for two rocks 
within 8 feet of each other to make thèse scorings, which were at 
points 20 feet apart; nor could the bottom of a steamer drawing 13 
feet strike a rock with only 11 feet of water over it, more especially 
at a point 100 feet abaft the stem. Finally, the highest of the two 
rocks found would hâve struck on the port side of the keel, whereas 
the serious damage was donc on the starboard side. 

It has been several times proved that a dangerous obstruction may 
exist for a long time in a much used waterway without appearing on 
the government charts. Such a case was that of the Pilgrim Rock in 
the East River off Twentieth street, so called because it was first dis- 
covered by the steamer Pilgrim striking on it. So there was the case 
of an unknown rock in Quick's Hole. The Nathan Haie, 99 Fed. 
460, 39 C. C. A. 604, and also in Lehigh Valley Transportation Co. v. 
Knickerbocker Steara Towage Co., 212 Fed. 708, 129 C. C. A. 318. 
The steamer may hâve touched bottom at some point on or near the 
place where the respondent was working, but we are satisfied she did 
not touch the rocks in question. 

The decree is affirmed, with costs. 



In re GLAS-SHIPT DAIRY CO. 

KRAFT V. OTMAN. 

(Circuit Court ot Appeals, Seventh Circuit. January 2, 1917.) 

No. 2407. 

1. Bankruptct <g=257 — Saie— Withdeawino Bid. 

A sale through bankniptcy proceedings Is a judlclal sale, snbject to the 
same rules as an auctlon; so tbat a bid may be withdrawn before the 
hammer falls. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. $§ 356, 357; Dec. 
DIg. <S=>257.] 

2. Bankbuptct <g=»260 — Sale — Ordeb. 

An order In bankruptcy, that the référée Is authorized and dlrected to 
sel! property, and that he give notice tUat he wlll recelve sealed bids, 
and that on receipt of them he shall report them to the court with hls 
reconrmendatlons, Is not strictly an order of sale, but a direction to ad- 
vertise for blds, and to submit them to the court with recommendations. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. § 360; Dec. Dig. 
<g=5260.] 

£=3For other cases eee same topic & KEY-NUMBER lu ail Key-Numbered Digests & Index&s 
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S. BANKnuPTCT <g=>257 — Sale — ^Withdrawing Bid. 

Tlie trustée In bankruptcy, ordered to recelve blds for property and 
to submit them to the court wlth rceommendations, having recommended 
that the only bid received be accepted, if It be increased a certain amount, 
It could, before it was accepted, be withdrawn. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 358, S57; 
Dec. Dig. <S=>257.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of Illinois. 

In the matter of the Glas-Shipt Dairy Company, bankrupt. Péti- 
tion of George Kraft against A. M. Otman, trustée in bankruptcy, was 
flenied by the référée. From decree of the court affirming the order, 
petitioner appeals. Reversed, with directions. 

Appeal from an order dlrecting petitioner to pay the trustée in bankruptcy 
.'?29,500 and denying petitioner's pétition to witbdraw bis bid on the real es- 
tate of the bankrupt. On May 11, 1916, the référée in bankruptcy, upon prop- 
er pétition, ordered the trustée to reeeive bids on the sale of real estate sit- 
uated in the city of Peoria. Material parts of the order were as follows: "It 
Is therefore ordered, adjudged, and decreed by the court that the said A. M. 
Otman, trustée in bankruptcy as aforesaid, be and he Is hereby authorized, di- 
rected, and permitted to sell and dispose of said property descrlbed as: 
* * * It is further ordered by the court that the said trustée give 10 
days' notice in the Peoria Evening Star, and in such other way as said trus- 
tée may deem advisable, that he wlU receive sealed bids on the said real es- 
tate and Personal property ; that upon the receipt of such bids by the said 
trustée he shall report the same to the court, with his recommendations 
thereon." 

Pursuant to the order a notice was given by the trustée, the material parts 
of which read as follows: "Public notice is hereby given that the undersigned 
will receive sealed bids for the real estate belonging to the Glas-Shipt Dairy 
Company * • • descrlbed as: • • * This property bas been ap- 
praised at $40,000. » • * AU bids must be flled with the * • • trus- 
tée not later than • • • May 23, 1916, • » • and will then be re- 
ported to the référée in bankruptcy for his action thereon," etc. 

Kraft's bid, made May 22d, was the only one received. It was for $29,500. 
The trustée in bankruptcy thereupon made formai report to the court, the 
important part being as follows: "Your trustée further reports that he is 
requlred by the said order of sale to report such bids as he might receive on 
the said property to the said court, together with his recommendations there- 
on. ïour trustée therefore recommends that if the said George Kraft will 
increasë his said bid to the sum of thirty thousand dollars ($30,000) for the 
property mentioned in the said bid that tbe same be accepted, ail of which is 
respectfully submitted." 

The référée thereupon, on May 27th, made an order, the material portion of 
which is as follows: "And It further appearing to the court that the said 
trustée has recommended that if the said George Kraft will increasë said bid 
for said property mentioned to the sum of thirty thousand dollars ($30,000) 
that the same be accepted by this court. It is tlierefore ordered by the court 
that ail parties in interest be and they are hereby ordered and directed to 
show cause before the undersigned référée in his otlice * • • in the city 
of Peoria * • • on the 5th day of June, 1915, why the said bid should 
not be accepted, and said property sold to the said George Kraft." 

On June 3d, two days before the hearing, petitioner flled a pétition with- 
■drawing his bid and asking the court to permit him to withdraw it from the 
files. The référée denied the application and directed the trustée to collect 
the $29,500 from the bldder. The District Court aûirmed the order of the 
référée. 

^=>For other cases see sain» toplc & KET-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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Clarence W. Heyl, of Peoria, III., for appellant. 
Ira J. Covey, of Peoria, 111., for respondent. 

Before KOHLSAAT, MACK, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). [1] A 
sale through proceedings in bankruptcy is a judicial sale, subject to the 
same rules as an auction. The bidder may withdraw his bid at any 
time before the hatnmer falls. Hibernian Savings & Loan Society v. 
Behnke, 121 Cal. 339, 53 Pac. 812; Grotenkemper v. Achtermeyer, 11 
Bush (Ky.) 222; Neb. T. & L. Co.-v. Hamer, 40 Neb. 281, 58 N. W. 
695 ; Blossom v. Railroad Co., 3 Wall. 196, 206, 18 L. Ed. 43. 

[2, 3] Had the hammer fallen, so as to prevent the bidder from 
withdrawing his bid, on June 3d? The answer to the question turiis 
upon the construction of the language of the order of sale and the ac- 
tion of the trustée thereunder. The so-called order of sale was some- 
what inconsistent. Viewing it as a single order, it was a direction 
to advertise for sealed bids and to submit them to the court with 
recommendations. The trustée was the instrument by which the bids 
were to be received and transmitted to the court, which in tum stood 
in the place of the vendor. The notice of sale given pursuant to the 
order is consistent with this construction, and clearly indicates the trus- 
tée considered his duties restricted to receiving and reporting bids with 
recommendations. It was not, strictly speaking, an order of sale. 
The bidder's position was therefore not similar to a bidder at a public 
auction whose bid was accepted subject to the approval of the court. 

Again the recommendation of the trustée was against the accept- 
ance of the bid. If we are to draw any inference from the action of 
the trustée when the bid was received, it would be that the bid was 
rejected. Respondent relies upon In re Lane Lumber Co., 207 Fed. 
762, 125 C. C. A. 300. The facts in the two cases are not alike. In 
the -Lane Lumber Company Case the référée ordered the trustée to 
sell at private sale ail of the real estate and personal property. The 
buyer made a written proposai containing among other things the fol- 
lowing : 

"As an évidence of my good faltli in making tlils bid, I band you herewith 
the sum of $1,000." 

After the trustée petitioned the court to confirm the sale, but before 
hearing the same, the bidder asked to withdraw his bid, and his de- 
posit. The trustée refused, and the action was brought to recover the 
money so deposited. The suit was dismissed. 

Differing from the case at bar, the order was to sell the property. 
The sale was made subject to the approval of the court. Money was 
deposited and terms fixed by the bidder for its forfeiture. The bidder 
sought to recover the money so deposited contrary to the terms of 
the deposit fixed by himself. Petitioner's bid in the instant case had 
not been accepted, and nothing had occurred to prevent his withdraw- 
ing it. The court should hâve permitted him to do so. 

The decree is reversed, with direction to enter an order permitting 
petitioner to withdraw his bid. 
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FREDERICK v. METROPOLITAN LIFE INS. 00. OF NEW YORK. 

(Circuit Court of Appeals, Thlrd Circuit. December 28, 1916. Reliearlng 
Denied February 9, 1917.) 

No. 2148. 

Bakkbuptct <g=143(12) — RiGHTs OF Tkustee — Pbocekds of Insurance Poli- 
CY — Patment Withotjt Notice. 

The trustée of a bankrupt, whose llfe was insured under a policy payable 
to his wlfe, but givlng hlm the right to change the beneflclary, bas no 
légal right to recover the amount of tbe policy, after the death of the 
bankrupt wlthout changing the beheficiary, and the performance of its 
contract obligation by the insurance company by the payment of the 
amount to the beneficiary wlthout notice of any adverse claim thereto. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 201;' Dec. 
Dig. <3=»143(12).J 

In Errer to the District Court of the United States for the Western 
District of Pennsylvania ; W. H. Seward Thomson, Judge. 

Action by Elliott Frederick, as trustée of John É. Schmidt, bank- 
rupt, against the Metropolitan Life Insurance Company of New York. 
Judgment for défendant (235 Fed. 639), and plaintiff brings error. 
Afiirmed. 

L-owrie C. Barton, of Pittsburgh, Pa., for plaintifif in error. 
William K. Jennings, of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. This case concerns a life insur- 
ance policy for $5,000, issued July 10, 1909, by the Metropolitan Life 
Insurance Company to John E. Schmidt, who afterwards was ad- 
judicated a bankrupt. By such policy the said sum was made payable 
to Anna M. Schmidt, his wife, on his death, but the right was reserved 
to the insured to change the beneficiary. Without having exercised 
such right, Schmidt died on April 4, 1913, leaving his wife to survive 
him. Mrs. Schmidt made due proof to the company of his death, and 
the company in due course paid her the full amount of the policy, 
which she surrendered to the company. As found by the trial judge, 
such payment was made "in good faith to the party designated in its 
contract as sole beneficiary therein without notice of any character as 
to any adverse claim thereto." 

On May 11, 1915, the présent suit was brought by the trustée in 
bankruptcy of said bankrupt, John E. Schmidt, a citizen of Pennsyl- 
vania, against the said insurance company, a corporate citizen of New 
York, to recover the full amount of this policy. Trial by jury being 
waived, the case was heard by the judge of the court below, who found 
a verdict in favor of the défendant. On entry of judgment on such 
verdict, the plaint! fï sued out this writ of error. 

The proceedings in bankruptcy against Schmidt were begun on 
December 19, 1912, he was adjudged bankrupt on January 8, 1913, 
and this suit was begun May 11, 1915. The statement alleged that the 
insurance company was — 

4=sFoT otber cases aee suna toplc & KEY-NUMBER In ail Key-NumbereS Dlgesta & laSexe* 
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"Justly and legally Indebted tx) EUiott Frederick, trustée In bankruptcy of the 
«State of John E. Sehmldt. • • • In said pollcy said John E. Schmidt was 
named as the Insured, ànd Annie M. Schmidt, his wlfe, the beneflciary, with 
right of révocation as by provision in said policy as follows." 

The statement then avers : 

"That the said John E. Schmidt died on the 4th day of April, 1915, and 
thereupon the proceeds of the said policy became payable to plaintiff, as 
trustée aforesaid ; the title to said policy having passed to plalntlfE as trustée 
in bankruptcy of the estate of said John E. Schmidt by reason of the said 
proceedings in bankruptcy heretofore set forth." 

It is thus seen that we are hère concerned with a suit, based on 
diversity of citizenship, by Frederick, a trustée in bankruptcy, against 
the insurance company, to recover the whole amount of a policy 
which, as found by the court below, had once been paid in good faith 
by the insurance company to the unrevoked beneficiary named in the 
pohcy. We are not hère concerned with the duty, or the failure, or 
the omission, of the bankrupt in regard to this poHcy, or what might 
hâve been the right of the trustée to participate in the policy, had 
timely notice been given, and steps taken by him to secure the cash 
surrender value of the policy, before the same had been unwittingly 
paid by the company to the beneficiary. Nor are we concerned with 
any right of action of the trustée against the beneficiary, who received 
the money. The sole question before us is as to the liability of the 
insurance company, and whether, after the money has once been paid 
in good faith to the designated and unrevoked beneficiary of the poli- 
cy, any légal right is now vested in the plaintiff in this case to compel 
the présent défendant to pay the money a second time. 

There certainly is no contract obligation on the insurance company 
to pay a second time. By that contract the company contracted with 
the insured to pay the amount of the policy to a certain beneficiary. 
On the death of the insured, without revocation or change of benefi- 
ciary, there arose a contractual légal liability of the company to pay 
the amount of the policy to that beneficiary. As a séquence to such 
contractual légal liability, the right to sue on the policy was vested in 
the beneficiary, and the contract provided for no other rights and 
obligations than those of the beneficiary and the company. When, 
therefore, the insured had died, and the beneficiary had furnished due 
proof and made timely demand for the contracted sum, the company, 
"without notice of any character as to any adverse daim thereto," was 
not only justified, but contraotually bound, to pay the money to Mrs. 
Schmidt. Having done so, having fulfiUed its promises, it was entitled 
to a surrender of the contract it had fully and in good faith fulfilled. 
Such being the case, it is manifest that the trustée has shown no légal 
right to again collect the whole amount of this policy from the com- 
pany, and such alleged légal right to collect the whole policy is the 
demand, and the sole demand, on which he has declared. 

Under thèse proofs and facts, the court below committed no error 
in holding the trustée was not entitled to recover against the company 
in this suit. 

The judgment below is affirmed. 



o'bBIEN V. BOCEEFELLBB 127 

O'BBIEN, County Treasurer, v. ROCKÏIFELLBR. 

(Circuit Court of Appeals, Slxth Circuit. February 6, 191TJ 

No. 2879. 

1. Taxation «=>95(1) — Srrus ov Personal PnoPEETr— Nonresident Ownee— 
Statuts. 

Under Gen. Code Ohlo, §§ 5373, 5374, providing that a person who has 
liad liis actual or liabltual place of abode In the state for the larger por- 
tion of the 12 ntonths next precedlng the anmial tax listing day shall, 
for the purposes of taxation, be deemed a résident of the state, unless he 
shall before said day hâve changea his place of abode to a place wlthout 
the state, wlth the bona flde Intention of contlnuing actually to ablde 
permanently wlthout the state; that, if a person so removlng from the 
state retums to It to réside wlthln 6 months thereafter, It shall be prima 
facie évidence that he did not intend to permanently change; that the fact 
that a person so residing wlthln the state does not exercise the right to 
vote shall not of Itself constitute him a nonresident; and that no provi- 
sion of the act shall be eonstrued to repeal any statute previously in 
force as to the taxation of Personal property — a bona flde citizen and 
résident of another state, who came to Ohio for a purely temporary object, 
wlth Intent to return to his former abode, but notwlthstanding the con- 
tlnuance of that Intent was prevented by fortultous circumstances from 
returning, until after the tax list day, Is not subject to taxation on cor- 
porate stock, bonds, annultles, etc., owned by him and kept In the state of 
his résidence, though he had been a résident and citizen of Ohlo more 
than 25 years ago, slnce it Is clear that the statute was almed at persons 
really domiciled In Ohio who prétend to be domlciled out of the state. 

[Ed. Note. — For other cases, see Taxation, Cent. Dlg. § 190; Dec. Dig. 
<S=>95(1).] 

Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Ohio; John H. Clarke, 
Judge. 

Suit by John D. Rockefeller against P. C. O'Brien, County Treas- 
urer of Cuyahoga County, Ohio, to restrain the collection of taxes. 
Decree for the complainant (224 Fed. 541), and défendant appeals. 
Affirmed. 

Frederick W. Green, Asst. Pros. Atty., of Cleveland, Ohio, for ap- 
pellant. 

A. E. Clevenger, and W. B. Sanders, both of Cleveland, Ohio, for 
appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
HOLLISTER, District Judge. 

PER CURIAM. The single question presented upon this appeal 
is whether, under a particular statute of Ohio (94 O. L. 162; 3 Gen. 
Code Ohio, §§ 5373, 5374), taxes could rightfully be exacted of ap- 
pellee for "moneys invested in bonds, stocks, joint-stock companies, 
annuities, or otherwise." The securities themselves, in respect of 
which it is sought to exact the taxes, were in New York, not in Ohio, 
throughout the time in question. The facts upon which the case dé- 
pends are stated by the District Judge, now Mr. Justice Clarke, in 
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his opinion reported in 224 Fed. 541. In vîew of the learned judge's 
treatment of the case, both upon the pertinent f acts and the law, an ex- 
tended opinion hère cotild serve no useful purpose. Upon carefui 
considération of the évidence and arguments, we are convinced that 
the trial judge's analysis of the statute and his conclusion are sound; 
and, as expressive of our view of the controUing facts and of some of 
the reasons why the statute is not applicable to such a situation, we 
may state : 

Indisputably, when appellee came into Ohio, in June, 1913, he was 
a bona fide citizen and résident of the state of New York, and in every 
sensé a nonresident of Ohio ; he came into Ohio for a purely tempo- 
rary object and with intent to return to his permanent place of abode, 
his domicile, in New York, not later than the early part of the fol- 
lowing October; the object of his coming and the intent to return to 
his domicile continued, not only to the time so fixed, but throughout 
his stay in Ohio; and wholly fortuitous circumstances prevented the 
exécution of his abiding intent until shortly after February 3, 1914, the 
tax-listing day in Ohio. 

On its face the statute was not designed to apply to such a case. The 
statute certainly is not in terms directed agaitist a bona fide nonres- 
ident, who never was a résident of Ohio, and who, having a fixed dom- 
icile elsewhere, may happen to be in the state for the time and under 
the conditions hère shown ; interpreted as an entirety, and in the Hght 
of the well-known conditions which gave rise to the statute, as pointed 
out by Judge Clarke (224 Fed. 553), it is clear that the statute is aimed 
against citizens of Ohio who, while really domiciled in Ohio, prétend 
to be domiciled outside of the state ; and the circumstance that the ap- 
pellee, more than a quarter of a century before his sojoum in Ohio for 
the time hère in question, was a citizen and résident of that state, can- 
not in principle diiïerentiate his situation from what it would be, had 
he always been a nonresident. 

It results that the decree must be affirmed ; and, since the appellee 
has acquiesced in the portion of the decree denying to him relief in 
respect of his tangible property (i. e., the automobiles), he will recover 
costs in this court. 



In re WOULFE & CO. 

WILLIAM CAMERON & CO., Inc., v. GOODWIN et al. 

(Circuit Court of Appeals, Flfth Circuit. December 18, 1916. On Pétition for 
Betiearing, January 19, 1917.) 

No. 2925. 

Bankkuptct i®=>348 — Peiomtt Between Peeferential Claiïïs — Texas Stat- 

UTES. 

Rev. St. Tex. 1911, art. 5490, gives landlords a préférence lien for rent 
due and to become due wittiin the eurreut year on ail property of tfc» 
tenant on the premises. Article 5644 gives to clerks, accountants, laborei» 
etc., a first lien on the property created by or connected with thelr serv- 
ices "provided that the lien hereln glven to a farm hand shall he subordl- 
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nate to the landlord's lien now provlded by law." Eeld that, on the bank- 
ruptcy of a mercantile partnership, the clalms of its clerks for wages 
were properly given pieferenoe over tlie daim of its landlord for rent. 

[Ed. Note. — For other cases, see Baukruptcy, Cent. Dig. § 536; Dec. 
Dig. ©=j348.] 

Pétition to Superintend and Revise Order of the District Court oî 
the United States for the Western District of Texas ; Thomas S. 
Maxey, Judge. 

In the matter of Woulf e & Co., bankrupt. Pétition of William Cam- 
eron & Co., Incorporated, against W. Goodwin and others to super- 
intend and revise an order of the District Court. Pétition denied. 

The f ollowing is the order of Maxey, District Judge : 

Whereas, on July 9, 1915, before T. F. Bryan, référée in bankruptcy for the 
Waco division of said court, there was a hearing to establish the allowance 
oi ciainis entitled to priority of payment out of sald estate. And whereas, at 
said hearing it was ordered by the said référée that the clalms entitled to 
priority be allowed and ordered pald by the trustée in the following order to 
the extent of the funds now in the said trustee's hands, to wit: (1) AU taxes 
due ; (2) cost of preserving estate subséquent to the filing of pétition ; (3) ail 
costs of administration ; (4) wages due clerks for three months immedlately 
prier to the filing of pétition ; (5) to the landlord for ail rents accrued prlor 
to filing of pétition and ail rents to accrue up to the Ist of November, 1915, 
the end of the current rental year at a rental of $350 per month ; and (6) to 
the secured credltor proceeds of the furniture and fixtures of bankrupt. And 
whereas, on the 15th day of July, 1915, 'William Cameron & Company, Incor- 
porated, belng the landlord créditer in said proceedings, being dissatlsfied 
with the said order of the référée, flled a pétition for review, whlch pétition 
was granted and filed in this court together with said referee's certlflcate of 
review on thel 16th day of August, 1915. And whereas, on the 16th day of 
November, A. D. 1915, in the L'nited States District Court for the Western 
District of Texas, came on to be heard the sald pétition flled by Wm. Cameron 
& Co., Incorporated, attorneys appearlng respectively in behalf of sald wage- 
earners and in behalf of the sald landlord; and the court after hearing the 
argument of counsel, being of the opinion that the said order of the refereo 
made on July 9, 1915, should be in ail things afflrmed. 

It is therefore ordered by this court that said order of référée entered on 
July 9, 1915, be and the same is hereby in ail things afflrmed, and thau tho 
order of the payment of said claims entitled to priority stand and be pald 
by the trustée as follows: (1) AU taxes due ; (2) costs of preserving estate 
subséquent to the filing of pétition ; (3) ail costs of administration ; (4) wages 
due clerks for three months immedlately prlor to the filing of pétition ; (5) to 
the landlord for ail rents accrued prlor to filing of the pétition and ail rents 
to accrue up to the Ist of November, 1915, the end of the current rental year 
at a rental of $350 per month ; and (6) to the secured credltor proceeds of the 
furniture and fixtures of bankrupt. 

W. M. Sleeper and Chas. A. Boynton, both of Waco, Tex., for peti- 
tioners. 

Albert Boggess, of Waco, Tex., opposed. 

Before PARDEE and WALKER, Circuit Judges, and FOSTER, 
District Judge. 

PER CURIAM. Considering that under the laws of Texas the 
owners of rented buildings hâve a so-called "preferential" lien (see 
Rev. Civ. Stat. Tex. 1911, Art. 5490), and that clerks, accountants, and 
laborers hâve a first lien only subordinate to the landlord's lien in the 
case of farm hands (Id., § 5644) we find that the priority in payment 
239 F.— 9 
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accorded in the District Court under section 64d, Bankruptcy Law 
(Act July 1, 1898, c. 541, 30 Stat. 563 [Gomp. St. 1913, § 9648]), was 
not erroneous. 
The pétition to superintend is denied. 

On Pétition for Rehearing. 

The bankruptcy having intervened, and the clerks claiming liens bav- 
ing presented and established their Hens in the bankruptcy court, it 
was whoUy unnecessary to record the liens elsewhera. 

The pétition for rehearing is denied. 



NEW YORK CENT. & H. R. R. CO. v. TJNITBD STATES. 
(Circuit Court of Appeals, Second Circuit. January 9, 1917.) 

No. 105. 

1. Aliens <S=>56«— Immigration — Conteact Laborers. 

Act Feb. 20, 1907, c. 1134, § 4, 34 Stat. 900 (Comp. St. 1913, S 4248), 
mates It a misdemeanor for any person, etc., to prepay the transporta- 
tlon, or asslst or encourage the importation or migration, of any contract 
laborer or laborers Into the United States, unless such contract laborer is 
exempted; while section 5 (Comp. St. 1913, § 4250) provides that for erery 
violation of any of the provisions of section 4 the persons, partnership, 
Company, or coiporatlon vlolatlng the same by knowingly assisting, encour- 
aging, or sollclting the migration or Importation of any contract laborer 
shall forfeit the sum of $1,000, etc. A rallroad company sent Its duly 
authorized agent Into Canada to employ men to work on its section In 
the United States, furnlshlng the agent with transporta tion for the 
men he should employ. Held that, though the contract laborers soliclted 
dld not enter the United States, défendant was guUty of a violation of 
the act, and Uable to fine. 

[Ed. Note. — For other cases, aee AUens, Cent. Dlg. §§ 113-116; Dec. 
Dig. <S=»56.] 

2. Criminal Law <3=>33 — Immigration — Contract Labob — Ignorance of 

Law. 

In such cases, the fact that the agent of the défendant railroad com- 
pany dld not know he was vlolatlng the act, belng Ignorant of Its exist- 
ence, Is no défense to a proceedlng against the rallroad company. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dlg. | 37; Dec. 
Dig. ®:=32.] 

In Error to the District Court of the United States for the North- 
ern District of New York. 

Action by the United States against the New York Central & Hud- 
son River Railroad Company. There was a judgment for plaintiff 
(232 Fed. 179), and défendant brings error. Affirmed. 

Allen & McClary, of Malone, N. Y., for plaintiff in error. 
D. B. Lucey, U. S. Atty., of Ogdensburg, N. Y., for défendant in 
error. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 
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COXE, Circuit Judge. This action was brought to recover five pen- 
alties, of $1,000 each, under the immigration laws, for assisting and 
inducing five aliens to enter the United States from Canada to work 
as laborers on the defendant's railroad. The aliens in question did not 
enter the United States but it is asserted by the défendant in error 
that there was a violation of the statute by the railroad company's 
agents in encouraging and assisting the aliens to enter, although they 
never did enter the United States. The court rendered judgment for 
one penalty only, of $1,000. 

[1] The act of February 20, 1907, provides as follows: 

"Sec. 4. That It shall be a misdemeanor for any person, company, partner- 
ship, or corporation, in any raanner wbatsoever, to prepay the transportation 
or in any way to assist or encourage the importation or migration of any con- 
tract laborer or contract laborers into the United States, unless 'Such contract 
laborer or contract laborers are exempted under the terms of the last two 
provisos contained in section two of this act." 

Section 5 of the act provides for the punishment of any one violating 
the iaw by assisting, encouraging or soliciting the migration or im- 
portation of any contract laborer into the United States. It is clear 
that any one who does this has violated the Iaw. The solicitation must 
necessarily be attempted while the laborer is outside the United States. 
No one can solicit a laborer already in the United States to enter the 
same. It is argued that in order to constitute a crime it is necessary 
that the soliciting should be successful, that is, the laborer must actu- 
ally come to his country by reason thereof. We think, however, that 
under the phraseology of the statute, the soliciting is sufficient. 

[2] The action of the défendant in appearing, through its agents, 
before the board of spécial inquiry and submitting the question to that 
board is persuasive évidence that Vincent and Canale, the defend- 
ant's agents, were ignorant of the Iaw in question and had no intention 
of violating it. This, however, is a défense which is not available to 
the défendant. The railroad company is the party hère charged with 
violation of the Iaw and we think it is apparent that the court was jus- 
tified irr finding that it assisted or encouraged the importation of the 
laborers in question. 

Judgment afïirmed. 



WORDEN V. KBNNT. 

(Circuit Court of Appeals, Second Circuit. January 9, 1917.) 

No. 128. 

Appeal and Eerob <S=1CH)4;(1) — Rbview — Veedict — Evidence. 

In an action, where plaintifC claimed to be a partner ot défendant In 
the construction of a building, and entitled to one-half the amounts re- 
ceived by défendant less certain déductions, whlle défendant claimed that 
he had merely employed plaintifC at a fixed salary and thereafter dis- 
charged him, a verdict for plaintifC for much less than half the amount 
received by défendant, rendered after the Jury had inquired whether they 
could bring In a verdict for plaintifC on any other basls than an equal 
partnershlp, which was answered in the négative, wiU not be set aside, aa 

C=3For other cases see eame toplc & KET-NUMBKR In aU Key-Numbered DlgesU & Indexe* 



132 239 FEDERAL REPORTER 

not based on the account of elther party, and therefore rendered througli 
sympatby only, where there was évidence as to the déductions to be 
ma.de from the gross amount received by défendant sufficient to support 
the verdict. 

TEd. Note. — For other cases, see Appeal and Brror, Cent. Dig. § 3944; 
Dec. Dlg. ®=>1004a).] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by John M. Kenny against Edward C. Worden. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

Henry Escher, Jr., of Brooklyn, N. Y., for plaintifï in error. 
Charles Oakes, of New York City, for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is a writ of error taken by the de- 
fendant to a judgment entered on the verdict of a jury in favor of the 
plaintiff. 

The complaint contained two causes of action : First, that the de- 
fendant agreed to associate the plaintiff with him as a partner in the 
profits of a contract which the défendant had to supervise the con- 
struction of a powder plant for the Western Cartridge Company, the 
terms being that out of $1,000 payable by the company monthly to 
the défendant $500 were to be set aside for expenses and $500 divided 
between the plaintiff and the défendant: Five per cent, on the cost 
of construction, which the défendant was to receive from the Cart- 
ridge Company was to be divided between the plaintiff and the défend- 
ant after 1 per cent, had been deducted payable to one Deveen, and 
not over $500 payable to one Moos ; that the défendant having ac- 
counted to the plaintiff for $250 for the fîrst month refused to rec- 
ognize him further in the transaction. Second, for $356.25 expended 
by the plaintiff in the employment of assistants and the purchase of 
supplies.' 

As to the first cause of action the défendant denied any contract 
for a joint adventure, alleging that he had employed plaintiff at a 
«alary of $250 a month; that he paid him the first month and dis- 
charged him at the end of it because his services were unsatisfactory. 
The défendant admitted the second cause of action to the extent of 
$110.75. The défendant completed the contract with the Cartridge 
Company in five months and received $7,500; that is, S per cent, on 
the cost of construction, $150,000. 

It is quite plain that the jury thoroughly appreciated the nature of 
the dispute between the parties as to the first cause of action because 
after having retired they sent the following communication to the 
court : 

"The jury desires further Instructions as to whether on the flrst cause of 
action the Jury is permltted to brlng in a verdict for the plalntifC on a basis 
other than an equal partnership?" 

To which the court replied: 

"After allowlng the proper déductions, the Jury could brlng In a verdict for 
the plalntlflf only on a basIs of an equal partnership, so far as the first cause 
of action Is concemed." 
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The jury found a verdict in favor of the plaintiff for the sum of 
$1,250 on the first cause of action and for $110.75 on the second cause 
of action. 

The défendant contends that it is impossible to reconcile the ver- 
dict on the first cause of action with the account of either party, that 
is to say, with the employment of the plaintiff at $250 a month, or 
with participation by him in the defendant's contract with the Cart- 
ridge Company, and therefore it must hâve rested upon sympathy 
merely, and should be reversed. This is so, if true. Obviously the 
jury did not adopt the defendant's testimony that the contract with 
the plaintiff was one of employment only, because if they had done 
so they could not hâve rendered any verdict on the first cause of ac- 
tion in favor of the plaintiJï. We are therefore compelled to assume 
that they found that the parties did enter into a joint adventure, as 
the plaintiff testified. How much his share would be would dépend 
on the déductions to be made from the gross profits. There was tes- 
timony to support the verdict, and we are not concerned with the 
exact method the jury pursued, and hâve no right to pass upon the 
weight of évidence. 

The judgment is affirmed. 



SMITH V. GOVERNMENT OF CANAL, ZONE ex rel. MacINTYRBS. 

(Circuit Court of Appeals, Fiftli Circuit. February 5, 1917.) 

No. 2911. 

1, Courts ®=>40.5(4) — Juribdiction of Appellate Court. 

Act Aug. 24, 1912, c. 390, g 9, 37 Stat. 565 (Comp. St. 1913, § 10045), 
glves jurisdlction to the Circuit Court of Appeals of the Fifth Circuit to 
review, revise, modlfy, reverse, or afflrm judgments or decrees of the Dis- 
trict Court of the Canal Zone, only where the Constitution or any statute 
or treaty, etc., of the United States is involved, and a right thereunder 
denied, or in cases where the value in controversy exceeds $1,000, or in 
crlmlnal cases, where the offense charged is punishable as a felony. De- 
fendant was convicted of contempt in the District Court of the Canal Zone 
and fined $25. Held, that as he was not, under the Constitution of the 
United States, entitled to a jury trial, the Circuit Court of Appeals had no 
jurlsdiction to review the conviction; the fine amounting to less than 
$1,000, and the offense not beng punishable as a felony. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1098; Dec. Dig. 
©=5405(4).] 

2. JuEY <S=>21(4) — Contempt — Right to Jury Trial. 

In a proceeding In a fédéral court to punlsh for contempt, défendant 
is not entitled to a jury trial under the fédéral Constitution. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. § 139; Dec. Dig. 
®=21(4).] 

In Error to and Appeal from the District Court of the Canal Zone; 
William H. Jackson, Judge. 

Proceeding by the Government of the Canal Zone, on the relation 
of William C. Macintyre, against H. A. A. Smith, for contempt of 

«=For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & ludexes 
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court. Défendant was convicted of contempt, and he appeals and 
brings error. Appeal and writ of error dismissed. 

Frank Feuille, of Ancon, Canal Zone, for plaintiflf in error and ap- 
pellant. 

Walter Guion, U. S. Atty., of New Orléans, La., and William C. 
Macintyre, of Cristobal, Canal Zone, for défendant in error and ap- 
pellee. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

PER CURIAM. The record shows petitioner and appellant was 
tried and convicted in the District Court of the Canal Zone for con- 
tempt of court and sentenced to the payment of a fine of $25. He first 
sued out an appeal to this court, giving bond, but filing no assign- 
ments of erpor. At a later day he sued out a writ of error, princi- 
pally assigning as errors the déniai of the right of a trial by jury, and 
that under the proceedings he was deprived of due process of law, in 
violation of the Constitution of the United States. The défendant in 
error and appellee moves to dismiss, on the ground that this court is 
without jurisdiction to review the proceedings complained of. 

[1] It is conceded that the case sought to be reviewed is a crim- 
inal cause. Our jurisdiction to review cases from the District Court 
of the Canal Zone is to be found in an "Act to provide for the opening, 
maintenance and protection and opération of the Panama Canal, and 
the sanitation and government of the Canal Zone, approved August 24, 
1912." 37 Stat. 560. By the ninth section of that act jurisdiction is 
given to this court to review, revise, modify, reverse, or affirm final 
judgments or decrees of the District Court of the Canal Zone, and to 
render such judgment as in the opinion of the court should hâve been 
rendered by the trial court, only where (a) the Constitution, or any 
statute, treaty, title, right, or privilège of the United States is involved, 
and a right thereunder is denied; or (b) in cases in which the value 
in controversy exceeds $1,000; or (c) in criminal cases wherein the 
offense charged is punishable as a felony. Certainly, this is not a 
case in which the value in controversy exceeds $1,000, nor is it a crim- 
inal case wherein the offense charged is punishable as a felony. 

[2] The plaintiff in error and appellant hère contends that, as he 
was denied in the course of the trial the right to a trial by jury, there- 
by he was deprived of a right guaranteed to him by the Constitution 
of the United States. This claim, we think, is without foundation. 
See Eilenbecker v. Plymouth County, 134 U. S. 36, 10 Sup. Ct. 424, 
33 L. Ed. 801 ; Ex parte Terry, 128 U. S. 289, 9 Sup. Ct. 77, 32 L. 
Ed. 405; Watson v. Williams, 36 Miss. 331-341, 

The motion to dismiss is granted, and the appeal and writ of error 
are dismissed. 

GRUBB, District Judge, concurs. 
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ATLAS FLOOE CO. v. EOBBINS MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. December T, 1916. Eehearing 
Denied January 24, 1»17.) 

No. 2359. 

1. Patents <s=s>328 — Construction — Infbinqement. 

Complainant's patent, No. 825,952, for an improvement on roetal frame 
window screens, construed, and held Inf ringed by those frames of défend- 
ant sliowing a pivotai connection between the two parts of tbe frame be- 
tween whlch the screen cloth is held grlpped, but not to be infrlnged by 
defendant's latest devlce, which perforais the same functloa in a différent 
manner. 

2. Patents ©=9317, 318(1) — Infbingembnt — Injunction — Accounting. 

Where défendant, after notice, sold devlces infrlnging complainant's 
patent, a decree for an injunction and accounting is proper. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 559-568; Dec. 
Dig. ©=9317, 318(1).] 

Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Illinois. 

Bill by the Robbins Manufacturing Company against the Atlas Floor 
Company. From a decree for complainant, défendant appeals. Af- 
firmed. 

The action was In equlty for Infrlngement of patent No. 825,952 Issued July 
17, 1906, for an improvement on métal frame window screens. The District 
Court sustalned the patent and found it Infrlnged. Valldity is substantially 
conceded, but It is urged that défendant omits one if not two éléments of the 
clalms sued on, and so does not Infrlnge. The accompanying cuts will serve 
to show^ the respective frames In cross-section: 

PlaintlfC's Devlce under Clalms 5, 6 and 12. 



,^/t^ ^t^ f 1fltfl>t f ii/ ^ iM^i/N /H /M^t ^ * 




Plaintiff's Device under Clalms 1, 2 and 11. 





Defendant's Device. 
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Francis W. Parker, of Chicago, 111., for appellant. 
Henry M. Huxley and Edward S. Rogers, both of Chicago, III., for 
appellee. 

Eefore MACK and EVANS, Circuit Judges, and SANBORN, Dis- 
trict Judge. 

SANBORN, District Judge (after stating the facts as above). [1] 
By observing the cuts it will be seen that the patent device has a pivotai 
connection at the outside or left edge of the window frame. The two 
frame members are separate. The lower one is called the frame mem- 
ber, the upper one the clamping member, the channels in the middle 
portion being known as ribs, and the right hand edges as "inner edges," 
"wire-engaging edges," or "stretching edges." 

In the claims as a whole there are four éléments : (1) The pivotai 
connection shown at the left, (2) the co-operation of the inner edges 
at the right, (3) the ribs, and (4) the screws to hold the members 
together. No single claim covers ail of thèse éléments. Thus, claim 
1 includes (1) the pivotai connection between the two members on the 
left, (2) clamping means at the right or inner edges, and (4) means 
for holding the members in clamping position. The fourth élément 
comprises screws for holding the members rigidly together. Claim 6 
includes (1) the same pivotai connection, (2) the same clamping 
means between the inner edges, and (3) clamping means between the 
two members to contact with the screen cloth and hold it in the posi- 
tion to which it was drawn by the inner edges of the members. It 
is évident that the last élément in thèse two claims is entirely diflfer- 
ent. Claim 12 covers substantially the same éléments as claim 6, in 
différent language. 

Clearly it is not necessary to read anything into any of the claims. 
One group dépends for holding power on the frictional contact of the 
clamping members, and the other one the screws. Either form is 
plainly operative, though one is better than the other. 

As to infringement, a référence to the defendant's frame of the lat- 
est type manufacturée at the time of trial shows no pivotai connection, 
an clément of ail the claims in suit. The record shows, however, that 
défendant has put out two types. Some of the first type, made by a 
predecessor in interest and sold by défendant, has the holding screws ; 
others do not hâve them. The second type has no screws ; but those 
made up to the time of trial had a groove which défendant claims was 
accidentai. Nevertheless it was there and gave the pivotai connection. 
Défendant, by making the upper or clamping member long enough to 
exert a spring action against the woven wire and the frame member, 
makes other binding means, such as screws, unnecessary. While de- 
fendant further claims that gripping the wire, which occurs in about 
5 per cent, of its screens, is accidentai and a détriment, we are never- 
theless of the opinion that when this occurs the élément of clamping 
means specified in claim 6 is présent. 

Speaking more generally, défendant has substituted for both the 
screws and the pivotai connection a longer clamping member, thus by 
clamping frictional means dispensing with the necessity of screws and 
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the friction due to the pivotai relation of the members as to each other 
as well as to the wire mesh between them. Thus in its latest device 
the défendant employs différent means, and a distinct mode of opéra- 
tion, producing a similar resuit, and permitting the frame to be taken 
apart and put together without the necessity of removing or putting 
back any screws. 

[2] This suit was based upon the earlier device. Inasmuch as some 
of thèse were sold after notice, the decree for injunction and account- 
ing was proper. The injunction and accounting, however, must be 
understood as limited to such of defendant's devices as hâve the groove 
in the outer portion of the frame member or some other pivotai con- 
nection, and in which either the screws are used as the means for hold- 
ing the members in clamping position, or in which the screen cloth is 
held gripped between the ribs. 

Decree affirmed. 



JOHNSTON V. STBWART. 

(Circuit Court of Appeals, Second Circuit. December 12, 1916.) 

No. 100. 

Patents ®=>,328 — Infringethent — Building Mat,eriau 

Ttie Cottom patent, No. 650,824, for a building material consistlng of 
concrète blocks, to be laid In the wall in such manner as to be anchored 
together by cément bars, construed, and held not Infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Walter D. Johnston against Carence W. Stewart 
for infringement of letters patent No. 650,824 for building material, 
granted June 5, 1900, to J. B. Cottom. Decree for défendant, and com- 
plainant appeals. Affirmed. 

The following is the opinion of Learned Hand, District Judge, in 
the court below : 

I think the meanlng of this patent Is not primarlly to make a ventilated 
wall at ail, although the claims do contain that élément. A ventilated wall 
is provided for ; that is undoubtedly true, but there is no mention of ventila- 
tion until we get to Une 101, after the patent itself has been very carefully 
described in full. Then provision Is made for ventilation by a tube which is 
afterward.s to be withdrawn. It seenas to me It is qulte clear that what the 
patentée chiefly Intended was to get a séries of concrète blocks, which he 
could anchor together by solid concrète bars going from the top to the bottom 
of tlio wall. I refer particularly to the passage on the first page, which begins 
at 86: "VVhen the blocks are thus laid In the construction of a wall, it wlll 
be observed that each block does not dépend for its security on the mortar or 
cernent as usually applied between the faces of bricks, but, on the contrary, 
hâve 'cément bars,' so to speak, which extend through them at two points in 
the body of each block and which also securely unité the ends of said blocks 
to form continuons horizontal row of blocks." That last clause probably re- 
fers to the dwelling ; but it is quite clear, when one looks at the figures, that 
he had in mind something qulte différent from what has been called hère by 
one of the witnesses a doughnut or mortise of cernent squeezed eut by the 
welght of the blocks, which is ail that Stewart uses. 

This conclusion is re-enforced by the fact that ail of the figures on the first 

4=»For other cases see same topic & KEY-NUMBER In aU Ker-Numbered Dlgests & Indexe* 
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page--that Is, Flgs. 1, 2, and 3 — showi the cément bar, but do not show the 
ventilation. The ventilation is shown only In Pigs. 5 and 6, and thèse are 
apparently alternative features, as appears in Une 101. Coming to the clalms, 
It is quite true that the ventilation is made an élément, and so we must ac- 
cept it ; but we hâve on that account no right to disregard the "cément bars," 
whlch the clalms also incorporate, and which hâve been clearly shown in ail 
the drawings. The language of the claim in this respect is as follows: "By 
means of which a continuons body of cernent may be placed to rigldly secure 
said blocks from top to bottom of a wall." 

Furthermore, the description of the process on the second column of page 
1 is illustrative. It is quite clear that the seml-liquld cément is to be poured 
In until it flUs the whole column made by the holes in the blocks when super- 
posed on one another. This filling or cément accounts in part for the singular 
shape of the funnels themselves, each one being double. I think the paten- 
tee's theory was that, by securing a break in the Une of each block, he could 
get a stronger bond than if he had a straight cylindrical column golng ail of 
the way through. I do not therefore think, taking the patent alone as it 
stands, we should call Stewart's blocks when laid an Infringement, because 
there was no column of concrète running through, no "continuons body." 

If we were so to interpret the claim, I should, moreover, hâve great doubt 
of Its validity lu the face of Smithmeyer. It Is true that Smithmeyer did not 
disclose the bond between brick and brick as part of what he wanted to ac- 
complish, but he did hâve it in mlnd, whether he desired it or not, in the lan- 
guage of Unes 51 to 54: "The cup-shape dépressions forming réceptacles for 
any excess of mortar wlthout Inf rlnging upon the ventilating capacity." 

Of course Smithmeyer was laying bricks, and bricks are shallow for their 
length and width. They do not need anything but a surface bond. It was 
natural that Smithmeyer should not hâve spoken of that bond as one of the 
advantages secured by his patent, but he provided for It, nevertbeless, and I 
cannot agrée that It was a mère easual or accidentai resuit of his invention. 
It was an inévitable and necessary resuit of his invention that there should 
be an anchor of cément at each orifice, caused by the extruslon of cément. 
I am justifled in making that assertion wlthout any express évidence, because 
the laying of bricks and the mortar is a commonplace thing in everyone's ex- 
périence ; I think I can take notice of the fact that mortar is a plastic bond- 
Ing materlal, and that bricks, when they are laid, are laid with a little pres- 
sure or tapping. We know that the brick Itself , when laid on the mortar, will 
squeeze a little of the mortar out. It is a very famiUar recollection of every 
persou; who bas lived where building bas been going on to see mortar scraped 
off the face where soUd bricks are laid. Slnce Smithmeyer's bricks had holes 
In them, the necessary squeezing and tapping would cause some of this mor- 
tar to go into this space B. The patentée was aware of that and provided for 
it, although he did not suppose it to be of advantage. Mr. Kenyon says that 
very little will be squeezed through. I cannot say how that would be, and I 
do not think it is of any conséquence, The action is there ; the degree of the 
action depended upon what the conslstency of the mortar was, but the action 
was there. In this connection it must be noted that Smithmeyer does not con- 
fine himself to bricks ; he speaks of blocks as well, and speciflcally says that 
he does not wlsh to limlt himself In any manner as to materlal used, but may 
employ any of the well-known materlals which may be desired. That was In 
June, 1883, when worklng in concrète waa well known. Therefore, if it were 
proper so to luterpret claim 1 as to cover Stewart's construction, I should 
hâve a very grave doubt as to whether it was valid in the face of Smith- 
meyer. 

I do not think, however, that it is essential that I should make a flnding 
upon that question, in view of the construction I hâve put upon the claim. 

Kenyon & Kenyon, of New York City, for appellant. 
A. Parker Smith, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges, 
PER CURIAM. Decree affirmed. 
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DE LASKI & THEOPP CIRCULAR WOVEN TIRE CO. T. EMPIRE RUBBER 

& TIRE CO. 

(District Court, D. New Jersey. December 12, 191C.) 

1. Compromise and Settlement (®=>16(1) — Infeingement Suit— Bffect of 

Sbttlement with Manufactxteee. 

In a suit for Infrlngement by the manufacture and sale of infrlnging 
machines, an Interlocutory decree was entered In f avor of complainant, but 
limiting the accountlng and the estent of complainant's recovery to the prof- 
its which défendant had derlved from the Infrlngement- On afflrmanee of 
Buch decree the parties ruade a settlement, and entered into a stipulation 
that the amount pald by défendant was accepted by complainant "in full 
payment of ail claims and demands which It may hâve agalnst the défend- 
ant by reason of the defendant's Infrlngement." Eeld, that the settlement 
covered only infringements of the character charged In the blll, and such 
damages and profits as eould hâve been recovered under the Issues in the 
cause, and that it did not bar a subséquent suit by complainant agalnst 
a user of machines sold by the défendant, although bought before it was 
made. 

[Ed. Note.— For other cases, see Compromise and Settlement, Cent Dlg. 
§§54-58,62-65; Dec. Dig. <S=>16(1).] 

2. Patents tS=»327 — Infbingement Suit Against TJseb — Effect of Recovery 

FBOM MaNUFACTUEER. 

The recovery by a patentée of full compensation for the maklng and 
selling of Infrlnging articles does not entitle a purchaser to continue the 
use of the infrlnging article thereafter, and the patentée may maintaln a 
suit against him to enjoin such further use and for an accountlng at least 
for the profits made by such use. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 620-625; Dec. 
Dig. (S=>327.] 

3. Patents ©=319(1) — Infeingement — ^Measuee of Damages. 

The measure of damages recoverable by a patentée from an Infrlnger, 
except where increased by the court under the statute, is compensation 
for the pecunlary loss which he bas suflered from the Infringement. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 578; Dec. Dig. 
«©==319(1).] 

4. Patents ©=3327 — Suit fob Infeingement Against Useb — Riqht to Dam- 

ages. 

Where a patentée makes his profit by llcenslng the use of patented 
machines made by him for a royalty, he may recover from the maker and 
seller of infrlnging machines the amount of royalties of which he has been 
deprived by the sale of the infrlnging machines, provided he can show 
that the purchasers would otherwise hâve taken licenses to use the 
patented machines ; but in the absence of such proof the decree does not 
cover damages for the use of the infrlnging machines, and in a subsé- 
quent suit against the users he may recover such damages as he may be 
able to prove. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 620-625; Dec. 
Dig. ®=»327.] 

In Equity. Suit by the De Laski & Thropp Circulât Woven Tire 
Company against the Empire Rubber & Tire Company. On final 
hearing. Decree for complainant. 

E. Clarkson Seward, of New York City, for plaintifï. 
Francis C. Lowthorp, of Trenton, N. ]., for défendant. 

£=»For otiier cases see SEUue toptc & KEY-NUMBER In ail Key-Numbered DlgesU & Indexe* 
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HAIGHT, District Judge. The validity of the patent în suit was 
established by this court (De Laski & Thropp Circular Woven Tire 
Co. V. William R. ^fliropp & Sons Co. [D. C] 218 Fed. 458) and the 

Circuit Court of Appeals of this circuit (226 Fed. 941, C. C. A. 

), in a suit instituted by the présent plaintiff against William R. 

Thropp & Sons' Company (hereinafter referred to as the "Thropp 
Company"). The infringement now complained of is the defendant's 
use of two machines manufactured by the Thropp Company, and 
which were held in that case to infringe plaintifï's patent. In order 
that the questions to be decided and the conclusions which I hâve 
reached may be understood, it is necessary that the facts, as I find 
them, be recited in some détail. 

In the early fall of 1911 the défendant purchased of the Thropp 
Company a tire-wrapping machine of substantially the same construc- 
tion as that covered by the subsequently issued patent in suit. Short- 
ly after the patent was granted, the défendant, upon being advised by 
its attorney that the machine infringed it, caused the superstructure 
of the machine, to which was attached upper pressure rollers which 
were not positively driven, and which was the infringing feature, to be 
removed. The machine was used in that condition for several months. 
On July 2, 1912, a patent was issued to Joseph W. Thropp (one of the 
ofïicers of the Thropp Company) for a machine in which the upper 
rollers were positively driven. As set forth in the opinions in the 
before-mentioned case, it was claimed that thèse rollers did not per- 
form the function of the pressure rollers of the machine of the patent, 
but merely aided the lower rollers in rotating the tire to be wrapped, 
and hence that the machine did not infringe. About the time that this 
latter patent was granted, the défendant, at the request of Joseph W. 
Thropp, replaced the superstructure, to which positively driven upper 
rollers had since been attached, on the machine which it had thereto- 
fore purchased. The défendant paid nothing for the change, it having 
been made, apparently, for expérimental purposes. The machine thus 
equipped would not work properly, because the gears, which operated 
the upper rollers, frequently became broken. About the same time 
the défendant purchased another tire-wrapping machine from Thropp 
& Co. This, however, had no superstructure or upper rollers. Al- 
though an attempt was made to induce the défendant to purchase a 
machine equipped with them, it declined to do so, because it consid- 
ered that the extra cost was not warranted, as its process of manu- 
facturing tires did not require any pressure to be exerted on the tire 
and pressure rings during the wrapping process. The superstructure 
and rollers were not again removed from the first machine until after 
this suit was started, although the évidence is that the upper rollers 
were very infrequently used. 

A week or so prior to the trial of the action against the Thropp 
Company, a superstructure with positively driven rollers was attached 
to the second machine, at the request of Joseph W. Thropp, for the 
purpose of demonstrating to the court how the machine worked and 
the features which distinguished it from the machine of the patent. 
Nothing was paid by the défendant for the addition. However, the 
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superstructure and rollers were not removed until after this suit was 
begun. The reason given by the défendant as to why they were re- 
tained is that Joseph W. Thropp told the defendant's représentative to 
leave them on as there was "no doubt about the outcome" of that 
suit. The opinion of the Circuit Court of Appeals, afïirming the judg- 
ment of this court, was handed down on August 9, 1915, and on Sep- 
tember 14, 1915, this suit was begun. The very day that the sub- 
pœna was served the défendant consulted counsel, and the superstruc- 
ture and upper rollers of both machines were at once removed, and 
hâve not since been used. The interlocutory decree in that case 
(which was prepared by plaintifï's counsel) limited the accounting and 
the extent of plaintifif's recovery to the profits which the défendant 
had derived from the infringement. No accounting, however, was 
ever taken; but, by a stipulation entered into on August 9, 1916, and 
filed in the case, the parties agreed that a judgment might be entered 
in favor of the plaintifï for the sum of $750, "covering profits, dam- 
ages, and costs in the foregoing cause" ; that an accounting should be 
waived, and that the plaintifï sliould accept such sum "in full payment 
of ail claims and demands which it may hâve against the défendant by 
reason of the defendant's infringement." It also acknowledged re- 
ceipt of the money, and directed the clerk to enter in his docket the 
following: 

"Judgment for the plaintiff for costs, protits, and damages, seven hundred 
and fifty ($750) dollars. Judgment satisfied." 

It is claimed that the stipulation and the payment of the money 
therein provided for precludes the plaintifï from any relief in this ac- 
tion. 

[1] 1. It is contended, primarily, that the use of the two machines 
with the infringing features thereon, was, under the circumstances be- 
fore detailed, the joint infringement of the défendant and the Thropp 
Company; that by virtue of the payment of the money provided for 
in the stipulation the plaintifï received satisfaction for ail injuries sus- 
tained by it through the Thropp Company's infringements of the pat- 
ent, of every character and kind ; and that consequently, as the de- 
fendant and that company were joint tort-feasors in respect to the 
infringement now complained of (which took place before the stipula- 
tion was entered into), the plaintifï cannot, under well-settled princi- 
ples, recover any damages or profits from the défendant, the other 
joint tort-feasor. Even if it be assumed that the use by the défendant 
of the machines with the infringing features was a joint infringement 
of the défendant and the Thropp Company (and I do not attempt to 
décide whether it was or not), I do not think that the stipulation and 
the payment of the money therein provided for bars the plaintifï from 
recovering profits and damages in this action. Although the inter- 
locutory decree in the former suit limited the plaintifï's recovery to 
profits, as distinguished from damages, the parties undoubtedly could 
and did, by the stipulation, provide that the plaintifï should hâve both 
profits and damages. 

The question then is : What damages and profits did the stipulation 
sover, or for what injury or injuries was the plaintifï compensated? 



142 239 FEDERAL REPORTER 

The answer, I think, must be primarily found by ascertaining whether 
the amount paid was to cover ail kinds of infringements of which the 
défendant had, up to that time, been guilty. The only giiide for de- 
termining this is the stipulation itself. It provides that the plaintifï 
shall accept the sum therein named "in full payment of ail claims and 
demands which it may hâve against the défendant by reason of the 
defendant's infringement." It will be noted that "infringement" is 
used, not "infringements." Nor does it attempt to specify the kind or 
character of the infringement. I think it admits of no doubt that the 
parties intended that the stipulation was to cover only infringements 
of the character charged in the bill of complaint and in issue in thar 
cause. If they had intended anything else, the natural presumption is 
that they would hâve in some way so indicated. The infringement 
charged in the bill was the making and selling of infringing machines : 
no mention was made of their use. Hence the money paid by virtue 
of the stipulation was not in satisfaction of the injury hère complained 
of (the use), and therefore the rule respecting the efïect of a satisfac- 
tion by one of two or more joint tort-feasors, invoked by the défend- 
ant, is not applicable. 

Furthermore, and for the same reasons, I think it clear that they 
intended to and did settle orîly such damages and profits as the plain- 
tif? would hâve been entitled to recover in that action upon the plead- 
ings as they then were. The plaintifif would hâve been entitled to 
recover only such damages as it sufïered and such profits as the de- 
fendant realized from infringements of the character and kind which 
were within the issues. I know of no rule, and my attention has not 
been called to any, which would permit the plaintiff to recover dam- 
ages for an infringement of an entirely différent character than that 
in issue or mentioned in the proofs before the court, by simply proving 
such infringement before a master to whom it had been referred to 
take an account of damages and profits. Any such practice would 
violate settled rules of judicial procédure. To adopt it in this case 
would be to hold that, although the only infringement relied upon in 
the first case, either in the pleadings or in the proofs before the court, 
was the making and selling of infringing machines, yet a master, on 
an accounting, could hâve determined whether or not the use by the 
défendant in this case of the infringing machine was the resuit of such 
actions upon the part of the défendant in the first case as to constitute 
the latter a joint infringer with the former. To state such a proposi- 
tion seems to me to réfute its soundness. For the same reasons, if 
for no other, the plaintifif is not precluded from recovering of this de- 
fendant the profits to which it would otherwise be entitled, simply be- 
cause the défendant, in its use of the infringing machine, was a joint 
tort-feasor with the Thropp Company. 

[2] 2. But, irrespective of the question just discussed, and assum- 
ing that, as respects the infringement now complained of, the Thropp 
Company was not a joint tort-feasor, the question arises whether, 
sJnce the plaintif? has received ail the damages and profits which it 
could hâve recovered in the first suit against the Thropp Company by 
reason of the latter's manufacture and sale of the infringing machines 
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(as it must be held that it bas), it is entitled to any relief against tbe 
défendant, who bas merely used one of the machines nxanufactured by 
tbe Tbropp Company. It bas been beld in several cases that where, 
in a suit against one who bas made and sold infringing articles, a pat- 
entée bas already received full compensation in the same manner and 
to the same extent as if he had sold the patented articles himself, that 
the infringing articles so sold may be used by the vendees thereof free 
from any further claim of the patentée, or, in other words, that the 
vendees under such circumstances acquire an implied license to use 
them. Gilbert v. Bussing, 12 Blatchf. 426, 10 Fed. Cas. 348 (C. C, S. 
D. N. Y.) ; Spaulding v. Page, 1 Sawy. 702, 22 Fed. Cas. 892 (C. C, 
Cal.) ; Allis v. Stowell, 16 Fed. 783 (C. C, E. D. Wis.) ; Stutz v. 
Armstrong, 25 Fed. 147 (C. C, W. D. Pa.) ; Stebler v. Riverside 
Heigbts Orange Growers' Ass'n, 214 Fed. 550, 131 C. C. A. 96, L. R. 
A. 1915F, 1101 (C. C. A,, 9tb Cir.). Ail of thèse cases, except the last 
two, were decided prior to the décision of the Suprême Court in Bird- 
sell V. vShaliol, 112 U. S. 485, 5 Sup. Ct. 244, 28 L. Ed. 768. But, so far 
as I bave been able to ascertain, since the décision in that case, with 
those two exceptions, it bas been uniformly held that recovery of 
such compensation from one does not entitle anotber, whether a pur- 
chaser or licensee, to thereafter use the infringing article witbout the 
consent of the patentée. Tuttle v. Matthews, 28 Fed. 98 (C. C, N. D. 
N. Y.) ; Kelley v. Ypsilanti, etc., Co., 44 Fed. 19, 10 L. R. A. 686 (C. 
C, E. D. Mich.) ; New York Filter Co. v. Schwarzwalder, 58 Fed. 577 
(C. C, S. D. N. Y.) ; Philadelphia Trust, etc., Co. v. Edison Electric 
Ligbt Co., 65 Fed. 551, 13 C. C. A. 40 (C. C. A., 3d Cir.). And such 
seems to be tbe proper rule to be deduced from Birdsell v. Shaliol. 

It is true that it was considered otherwise in Stebler v. Riverside 
Heigbts, etc., Ass'n, supra. But it does not seem that the extract 
from tbe opinion in Birdsell v. Shaliol, which is quoted in tbe Stebler 
Case, warrants the construction there placed upon it. Mr. Justice 
Gray did not say, "If one person is in any case exempt from being 
sued * * * for using the same machine," etc., as seems to bave 
been thought in the Stebler Case ; but be said, "If one person is in 
any case exempt from being sued for damages for using the same ma- 
chine," etc. Manifestly there is a distinction between the liabiHty of 
a user being sued for damages, when ail damages which tbe patentée 
has sustained bave already been paid by another, and the liability of 
being enjoined from further use and made to respond for profits, be- 
cause the former liability would permit a patentée to receive double 
compensation, while tbe latter would merely protect fully a right 
which the patent gives him, namely, to prevent others using the pat- 
ented article witbout bis consent, and compel an infringer to relin- 
quish the profits which he has realized and which, in equity, belong to 
the patentée. 

Nor do I think that the décision in Kelley v. Ypsilanti is susceptible 
of the construction apparently given it in the Stebler Case. The ex- 
tract from it which is quoted in the latter case contains the Hmiting 
words "until the validity of plaintifif's patent and the infringement of 
the défendant bave been Judicially ascertained in one of the principal 
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suits." On that phase of the case it was merely said that, where a 
suit has been brought against a manufacturer and other suits hâve 
been instituted against purchasers from such manufacturer, it would 
be quite proper to stay the latter suits until the validity of the patent 
and the question of infringement could be determined in the former. 
But this is far from holding that a suit for injunctive relief could not, 
after the validity and infringement had been determined, be prosecuted 
against a purchaser simply because, in the suit against the manufac- 
turer, the patentée had been fully compensated for the in jury he had 
sufïered. Indeed, the décision is clear to the efifect that such a suit 
can be maintained. 

I must conclude, therefore, that even if the plaintifï has received full 
compensation from the Thropp Company for the damages which it 
sustained as a resuit of the latter's infringement, to the same extent 
as if it, rather than the Thropp Company, had manufactured and sup- 
plied the défendant with the machines which it has used, that this fact 
will not bar the plaintifï from some relief in this action. The remain- 
ing questions are as to the extent and nature of the relief. 

3. May the plaintifï recover damages, as distinguished from profits ? 
If it has already received full compensation from the Thropp Com- 
pany in the sensé before mentioned, I do not think it can recover any 
damages from this défendant. Eirdsell v. Shaliol, supra, 112 U. S. 
489, S Sup. Ct. 244, 28 L. Ed. 768. If it has not received such satis- 
faction, then clearly it is cntitled to recover from the défendant any 
damages which it has sufïered by reason of the latter's use of the in- 
fringing machines. As before stated, the stipulation must be con- 
strued to mean that the Thropp Company paid and the plaintifï re- 
ceived the money therein provided for in satisfaction of ail damages 
which the latter could hâve recovered against the former in that suit. 
The plaintifï has always derived its pecuniary benefît from the patent 
by making machines and licensing others to use them upon the pay- 
ment of a royalty, based upon the number and size of the tires wrap- 
ped on each machine. Hence the measure of the plaintiflf's damages 
against this défendant, if the othér requisites essential to the recovery 
thereof were proven, would be the license fées or royalties which it 
would hâve received from the défendant, had the latter used the pat- 
ented machines manufactured by the plaintifï rather than the infring- 
ing machines. Seymour v. McCormick, 16 How. 480, 14 L. Ed. 1024 ; 
New York v. Ransom, 23 How. 487, 16 L. Ed. 515; Packet Co. v. 
Sickles, 19 Wall. 611, 22 L. Ed. 203 ; Clark v. Wooster, 119 U. S. 322, 
7 Sup. Ct. 217, 30 L. Ed. 392; Tilghman v. Proctor, 125 U. S. 136. 8 
Sup. Ct. 894, 31 L. Ed. 694. Therefore, in order to find that the plain- 
tifï has already received full compensation from the Thropp Company, 
it must appear that he could hâve recovered those royalties in the first 
suit. I do not mean to hold, of course, that the plaintifï will neces- 
sarily be entitled to recover thèse royalties in this action, because it may 
be that it will be unable to prove one or more of the other essentials. 
But, under the construction which I hâve given the stipulation, the 
plaintifï surely cannot be held to hâve received full compensation, 
unless it would hâve been entitled to recover from the défendant in the 
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first suit ail that it could presumably recover by way of damages from 
the défendant in this suit. If, for any reason, it should eventually 
develop that it cannot recover the royalties in this suit, no harai will 
resuit from permitting it to endeavor to do so. 

[3, 4] It is necessary, therefore, to ascertain whether the plaintif? 
could hâve recovered thèse royalties in the suit against the Thropp 
Company. The measure of damages which a patentée is entitled to 
recover from an infringer (except vvhere they are increased by the 
court under the statute) is comipensation for the pecuniary loss which 
he has sufïered from the infringement. Coupe v. Royer, 155 U. S. 
565, 582, 15 Sup. Ct. 199, 39 L. Ed. 263 ; Yale Lock Co. v. Sargent, 117 
U. S. 536, 552, 6 Sup. Ct. 934, 29 h. Ed. 954; Philp v. Nock, 17 Wall, 
460, 462, 21 L. Ed. 679 ; Seymour v. McCormick, supra. As the plain- 
tifï utilizes its patent oniy by licensing others to use machines manu- 
factured by it, it is clear that the pecuniary loss, if any, which it sufïer- 
ed as a resuit of the Thropp Company's infringement, was the dep- 
rivation of an opportunity to furnish the défendant with the patented 
machines and to collect royalties for their use. Although it w'as said 
in Colgate v. Western Electric Mfg. Co. (C. C.) 28 Fed. 146, 147, that 
"royalty paid by licensees for the right to use the invention is not évi- 
dence of damages sustained by the patentée by the sale of the pat- 
ented article suffîcient to authorize a recovery," it does not follow that, 
if by a sale the patentée has been deprived of royalties which he woukl 
otherwise hâve received from a user, they are not the proper measure 
of damages against the first infringer. If the manufacture and sale 
or other disposition of an infringing article is the proximate cause of 
the loss by a patentée of royalties which he would otherwise hâve re- 
ceived from the user of a patented article, it would certainly seem to 
follow that he can recover such royalties from the one who manu- 
factured and sold or otherwise disposed of the infringing article, be- 
cause he would not otherwise be compensated by that infringer for 
the loss which he sustained as a resuit of the infringement. 

It is no answer to say that such an infringer has invaded only one 
or two of the patentee's rights, namely, to make or sel! ; for the im- 
portant question is, What damage has the patentée sufïered as a re- 
suit of the invasion complained of? not what right was invaded? If 
such damage is the deprivation of an opportunity to license another to 
use the patented article, and the pecuniary loss resulting therefrom, 
it must follow that an infringer is responsible for that damage. But 
merely because (and this is what I think was intended by the above- 
quoted expression in Colgate v. Western Electric Mfg. Co., supra) 
one has used an infringing article, and a patentée receives a certain 
royalty from those using the patented article, would not, standing 
alone, permit the patentée to recover from the person who made and 
sold the infringing article the royalty which the patentée would hâve 
received, had the patented rather than the infringing article been so 
used. This necessarily résulta from the rule that damages must be 
proven, and, consequently, that it is necessary, in a suit against the 
manufacturer and seller, or distributor, at least to show that the user 
would hâve purchased or taken a license to use the patented article 
239 F.— 10 
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had he not purchased, or otherwise acquired, the infringing article, as 
also that the patentée would hâve been able to hâve furnished the 
patented article to him. Dobson v. Dornan, 118 U. S. 10, 17, 6 Sup. 
et. 946, 30 L. Ed. 63; Brookfield v. Novelty Glass Co., 170 Fed. 960, 
96 C. C. A. 127 (C. C. A., 3d Cir.) ; Rose v. Hirsh, 94 Fed. 177, 179, 
36 C. C. A. 132, 51 L. R. A. 801 (C. C. A., 3d Cir.) ; Tatum v. Gregory, 
SI Fed. 446, 447 (C. C, N. D. Cal.) ; Bell v. U. S. Stamping Co., 32 
Fed. 549, 551 (C. C, S. D. N. Y.); Roemer v. Simon, 31 Fed. 41 (C. 
C, S. D. N. Y.) ; Hall v. Stem, 20 Fed. 788 (C. C, S. D. N. Y.) ; Zane 
V. Peck, 13 Fed. 475, 476 (C. C, Conn.). 

The évidence in this case quite conclnsively shows that the défend- 
ant would not hâve used the patented machines, even if it had not 
acquired the infringing machines. Therefore the plaintifï could not 
hâve recovered the royalties on the two machines used by the défend- 
ant from the Thropp Company. If they can be recovered in this suit, 
then the plaintifif did not receive, through the settlement, full compen- 
sation for the loss which it may hâve sufïered from the making and 
distribu'ting of the infringing machines. It is therefore entitled to re- 
cover in this action such damages as it may be able to prove that it 
has sufïered as a resuit of the defendant's use of the infringing ma- 
chines. 

4. Plaintifï isundoubtedly entitled to recover whatever profits the 
défendant realized from the use of the infringing machines, if it elects 
so to do, irrespective of the recovery of damages from the Thropp 
Company. It was so held by the Circuit Court of Appeals of this 
circuit in Philadelphia Trust,- etc., Co. v. Edison Electric Light Co., 
65 Fed. 551, 554, 13 C. C. A. 40. 

5. As before shown, plaintifï is entitled, under any aspect of the 
case, to an injunction against the further use of the infringing ma- 
chines by the défendant, unless the fact that défendant has ceased to 
use them is a sufficient reason for withholding it. This latter fact has 
not been generally considerèd such a reason, and I fail to see anything 
in this case which would take it out of the gênerai rule. If the défend- 
ant does not intend to use the infringing features on the machines 
which it has, no harm will corne to it from a decree specifîcally forbid- 
ding it from doing so. 

Plaintifï will therefore be awarded the usual decree for an injunction 
and an accounting for profits and damages. The decree will carry 
costs. 
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THOMSON ELECTRIC WELDING CD. v. BARNEY & BEERY, Inc. 

(District Court, D. Massachusetts. July 11, 1918.) 

No. 701. 

Patents <S=»328 — Validitt and Infrinqement — Pbocess of Electeic Weld- 

ING. 

The Harmatta patent, No. 1,046,066, for a process of electrlc welding 
and its product, held valid and infringed. 

In Equity. Suit by the Thomson Electric Welding Company against 
Barney & Berry, Incorporated. On entry of decree on mandate. 

F. P. Fish and Fish, Richardson, Herrick & Neave, ail of Boston. 
Mass., for plaintiff. 

Edwards, Sager & Wooster and Clinton V. Edwards, ail of New 
York City, and Browne & Woodworth, of Boston, Mass., for de- 
fendant. 

DODGE, Circuit Judge. The opinion of the Court of Appeals 
dated October 5, 1915 (227 Fed. 428, 142 C. C. A. 124), reversing the 
decree of this court which held the patent in suit invalid, was follow- 
ed by hearings in this court in December, 1915, and January, 1916, 
upon draft decrees submitted by the respective parties for entry in 
pursuance of the directions given in said opinion. The défendant 
thereafter applied to the Court of Appeals for leave to amend its 
answer by setting up, as an anticipation of the patent in suit, a French 
patent to Bouchayer, which application was denied June 14, 1916, 
236 Fed. 1022, • — C. C. A. . 

The further proceedings in this court in pursuance of the Court of 
Appeals' décision on October 5, 1915, hâve been in substance as fol- 
lows: 

The plaintiff, submitting a draft decree adjudging the patent valid 
and providing in the usual terms for an injunction and accounting, 
stated that it had no further proof to offer and submitted that the 
facts of the infringement whereof it complained were shown by the 
record before thè appellate court. 

The défendant submitted two draft decrees, one dismissing the bill, 
the other, in the alternative, containing a proviso excepting from the 
opération of the injunction any machines, processes, and products 
made or used before the amendment of the patentee's application be- 
fore the issue of the patent made March 31, 1910. 

The défendant thereupon offered to prove, and the plaintiff con- 
ceded, though objecting that the facts conceded were immaterial, that 
the witnesses produced by the Toledo Company, whose testimony ap- 
pears in the record, testified as to certain machines used for spot 
welding in 1908 and 1909 and prior to March, 1910 ; that said ma- 
chines were in f act used for spot welding ; and that when so used they 
practiced the Harmatta method with the Harmatta resuit, under any 
construction as to them, of the claims in suit. 

©raFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 



148 239 FEDERAL REPORTER 

The défendant then offered in évidence the French patent to Bou- 
chayer, since brought by it before the Court of Appeals in its appli- 
cation denied June 14, 1916, as above stated. This was excluded, as 
was also a translation of the patent into English, objected to by the 
plaintiff, as incorrect ; and évidence offered by the défendant to prove 
that the translation was correct. 

The défendant offered expert évidence to explain the opération of 
the machine described in the patent in suit and its process. This was 
also excluded. 

The défendant then moved for leave to amend its answer so as to 
set up said Bouchayer patent as an anticipation of the patent in suit, 
which motion was denied; this court not regarding the opinion of 
the Court of Appeals as permitting such an amendment at that stage 
of the proceedings. 

The défendant then called Mr. Cutler, a witness who testified on 
its behalf at the original hearing, and he was permitted to testify, 
against the plaintiff's objection, that, in heating the skates referred to 
in his former testimony, the operator held in his hand the bottom por- 
tion thereof, intended to lie against the sole of the wearer's shoe; 
that during the heating opération the portion so held did not become 
too hot to be held without burning; and that the skates were white 
nickel plated before welding, whereby the welding opération was ma- 
teriaîly facilitated. 

The défendant then offered in évidence three United States patents 
to L. S. Lachman, Nos. 896,218, 904,881, and 904,882, for the pur- 
pose of establishing the entry of other processes into the field prior 
to Harmatta's amendment of his application on March 31, 1910. Thèse 
were excluded, the Court of Appeals opinion not being understood 
as permitting their introduction at that stage of the proceeding. 

Nothing further was offered by either party. 

The Court of Appeals opinion is understood to hâve settled the 
following matters for the purposes of the further proceedings there- 
in ordered: 

(1) The process and product described in the patent in suit involve 
patentable invention. 

(2) They were not anticipated by anything in the prior art disclosed 
by the évidence, 

(3) Nor is the patent invalid by reason of any changes made be- 
fore its issue in the original application for it. 

(4) Upon the évidence in the record, there has been at least some 
infringement by the défendant of the claims in suit. If, in the view 
of the appel! ate court, the briefs had failed to show any infringement, 
its opinion could not hâve declared, as it does, that the bill "must, of 
course, be sustained." Whether infringement had been proved or 
not, supposing the patent valid, was a question fully argued on the 
appeal upon such évidence as both parties had seen fit to introduce, 
as the record and briefs show ; and, as ta a principal part of the al- 
leged infringing manufacture, the opinion of this court that it had 
not infringed the patent, even if valid, had been stated. 

Dismissal of the bill on the ground, now asserted by the défend- 
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ant, that no infringement has been proved, would therefore be a pro- 
ceeding inconsistent with the Court of Appeals opinion, under which 
the further inquiry directed by this court is to détermine two ques- 
tions only: (1) Whether or not the decree should be limited so as 
to exclude from the profits recoverable under it profits "for anything 
done prior to the amendaient" of the patentee's application in 1910; 
(2) whether from the injunction it is to contain there should be any 
exemption with respect to "machines constructed before the amend- 
ment was made," and what, if any. 

The patent in suit was issued December 3, 1912. This bill was filed 
March 13, 1913. The patent is not for a machine, but for the de- 
■ scribed process of spot welding, and for the product thereby obtained. 
Between the two above dates the défendant made articles like loom 
parts, marked Exhibits 8 and 9, and the skates, marked Exhibits 27, 
28, and 32. In making such articles it used a machine which it had 
installed in May, 1911, and used ever since. This machine it bought 
of the Toledo Electric Welder Company, which, though not a nom- 
inal party, is defending this suit. Ail thèse facts seem to me estab- 
lished by the answers to the plaintifï's interroga tories in connection 
with the évidence in the record. There was no dispute as to any of 
them at the trial. The Court of Appeals opinion is not understood 
as deciding anything to the contrary. 

No injunction is sought against the manufacture and sale of any 
machine, nor against the use of any, except to the extent that it may 
be used in following the patented process or in producing articles spot 
welded according ,to that process. The infringement alleged in the 
bill is "using a method of electric welding and making and selling métal 
work, plates and articles embodying the invention claimed in said let- 
ters patent." Against such infringement only is any injunction sought ; 
in other words, against using the patented method or making the pat- 
ented product, whether with the above or with any other machine. 

The validity of the patent being now established, I am unable to 
doubt that loom parts like Exhibits 8 and 9 inf ringe the product claims 
in suit, or that in making them the défendant infringed the process 
claims in suit. Except as below stated, the défendant is not under- 
stood to deny that said claims hâve been infringed by the manufac- 
ture of said loom parts. 

As to the skates, Exhibits 27, 28, and 32, the défendant contends 
that in making them there was no infringement either of the process 
or of the product claims, because the spot welds uniting their parts 
are not surrounded by unwelded areas, but are, on the contrary, con- 
tinuons and overlapping so as to form practically continuons lines; 
and because they were made by the operator one after the other, each 
before its predecessor had time to cool, so as to form what is in ef- 
fect a "line" as distinguished from a "spot" weld. 

While the above may apply to a considérable proportion of the 
spot welds in thèse skates, it is not true of ail ; there are enough isolated 
spot welds to prevent the conclusion that the skates do not infringe, 
even if the above contention could otherwise prevail. And, taking the 
facts as to the making of those spot welds in the skates which are not 
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so isolated from each other to be as the défendant claims, some at 
least of the claims in suit, such as claims 3, 8, 9, 11, and 12, seem to 
me incapable of a construction according to which spot welding so 
performed would not inf ringe them, consistently with the Court of Ap- 
peals opinion. I am obliged to agrée with the plaintiff that the "Une 
welding," referred to in that opinion, ail claims for which are therein 
said to hâve been stricken out of Harmatta's apphcation in 1910, is 
line welding of the kind effected by the beveled roller électrodes de- 
scribed in Harmatta's original application, and is not that effected by 
making a line of overlapping, single spot welds. 

The terms of the plaintiff's proposed decree, in connection with the 
pleadings, sufficiently show that no recovery of profits arising from - 
any use of the patented process before the patent issued on December 
3, 1912, nor from any articles produced before that date by said pro- 
cess is to be had. That no such recovery is sought has been expressly 
stated on the plaintiff's behalf. A recovery of profits "for anything 
done prior to the amendment" of 1910, as suggested by the Court of 
Appeals in its question 1 above, is thus not to be apprehended from 
the entry of said decree. 

As to the other question which the opinion directs to be considered, 
"whether or not an injunction can go against machines constructed be- 
fore the amendment was made," the défendant has contended that the 
resuit of such considération must be to prevent any injunction against 
its use of the Toledo machine above mentioned, or of any similar ma- 
chine constructed before said amendment; and this has been urged 
by it as requiring. dismissal of the bill. With this contention, as has 
been stated, I am unable to agrée. 

There being no alleged infringing machines, strictly speaking, in 
the case, the Court of Appeals must be understood to mean, by its use 
of those words, machines like the defendant's, capable of infringing 
use in performing the patented process. The inquiry directed is there- 
fore understood to be whether there is évidence requiring the spécifie 
exemption from the terms of any injunction against the défendant of 
the use of any particular machine or machines. The only machine 
with whose use the proposed injunction will interfère, so far as novv 
shown, is the defendant's machine installed, as stated, in May, 1911, 
and I do not find évidence in the record sufficient to prove that this 
machine was constructed before March 31, 1910, the date of the 
amendment referred to. I do not understand the opinion as suggest- 
ing that the défendant may be left free to produce the patented prod- 
uct by the patented process upon other machines, in fact built before 
that date, if it can find them. 

The draft decree submitted by the plaintiflF is approved and may be 
entered upon motion to that eflfect. 
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McCARTT V. NEILSON. 

(District Court, B. D. Pennsylvania. January 29, 19170 

Ko. 3900. 

1. DsuRY ©=111(3) — Action to Recoveb— Statemknt of Olaim, 

The cause of action, set fortti in a statement of claim, being that plain- 
tifC borrowed money from défendant, and in discharge of the obligation 
défendant received a sum in excess of that loaned and légal interest, and 
plaintlff has demanded return of the usurious interest thus exaeted. mali- 
ing his demand and bringing hls action within the statutory period, the 
statement of claim alleging, as the means through which défendant re- 
ceived the money, the distribution to défendant of plaintifiE's share la an 
estate, is not defective in not setting forth the full record of the pro- 
ceedings in the matter of the estate. 

[Ed. Note.— For other cases, see Usury, Cent. Dlg. § 297; Dec. Dig. <S=» 
111(3).] 

2. Pleading ©=155 — AiTiDAViT OF Défense— Adding to Statement of 

Claim. 

Practlce Act (Act Pa. May 14, 1915 [P. L. 483]) § 20, allowlng défendant 
in his affldavit of défense to raise any question of law, without answering 
the averments of fact in the statement of claim, which question nïay be 
set down for hearlng and disposed of in limlne, does not allow défendant 
by his affldavit of défense to practlcally Incorporate into the statement of 
claim matter unnecessary therefor, but constituting a défense, and there- 
on raise a question of law. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. S§ 309-311, 313, 
314; Dec. Dig. <S=9l55.] 

At Law, Action by John C. McCarty against William D, Neilson. 
Sur rule for judgment upon affidavit of défense in law. Rule dis- 
charged. 

Jere J. Crowley, of Philadelphia, Pa., and Wilton Snowden, Jr., of 
Baltimore, Md., for plaintiff. 
John Douglass Brown, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The statement of claim avers a 
cause of action arising out of the fact that the plaintifif, who had bare- 
ly reached his majority, was a distributee of the estate of Marie E. 
McCarty, and being in need of money applied for and ultimately 
secured from the défendant the loan of a sum of money, for which his 
interest in said estate was pledged as security, the pledge taking the 
form of an absolute assignment of his interest. There are other aver- 
ments to the efïect that the substantial sum advanced was $1,000, and 
that the défendant received as the fruit of the pledge the sum of $8,- 
500 in the distribution of the estate in which the plaintifï had a share. 
The plaintifï admits the right of the défendant to retain out of his dis- 
tributive share of said estate the adyances made by the défendant by 
way of loan, together with interest thereon, but claims the balance of 
the sum received by the défendant, to wit, $5,424.31. 

The statement of claim, in paragraph 8 thereof, sets forth as a fact 
an adjudication in the estate of the décèdent, and foUowing this a de- 

©=:}For otber cases lea same toplc & KET-NUMBBR in ail Key-Numbered Dlgests & Indexe* 
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crée of distribution fixing the share and interest of the plaintiff in the 
estate, and awarding it to the défendant as his assignée, and attaches 
what purports to be a copy of the decree of distribution. The affida- 
vit of défense avers this record of the proceedings in the orphans' 
court to be incomplète, and sets forth what is further averred to be 
a true copy of the distribution. This brings into the decree the added 
thought of the consent of the plaintiff to the distribution as made, 
and lays ground for the défense set up that the ownership of this share 
had been determined by the orphans' court, and that the daim pre- 
sented in the présent case had thereby been adjudicated and deter- 
mined, and the plaintiff, in conséquence, precluded from again assert- 
ing title to the property, the ownership of which is claimèd in this 
action. 

[1, 2] The affidavit of défense is fîled under section 20 of the Ral- 
ston Act. It seeks to raise a substantial défense to the action by in- 
voking the res adjudicata doctrine. It also incorporâtes exceptions 
going to formai defects in the statement of daim. One of the latter, 
and the only one urged at the argument, is that the statement of daim 
is defective, in that it does not exhibit the full record of the orphans' 
court relating to the distribution of the decedent's estate. A disposi- 
tion ofthe question of the sufficiency of the statement in this respect 
will dispose of ail the questions upon which we now feel required to 
pass. 

The cause of action set forth in the statement of claim is essentially 
this : The plaintiff borrowed from the défendant a sum of money, and 
in discharge of the obligation the défendant received a sum of money 
in excess of the sum loaned and légal interest thereon, and the plain- 
tiff has demanded the return of the usurious interest thus exacted, 
and has both made his demand and brought his action within the 
period limited by the act of assembly. The only relation which the 
distribution of the estate of the décèdent has to this transaction is that 
it was the means through and by which the défendant received the 
moneys, the return of a part of which is now demanded. If it be a 
fact in the case that it had been determined by a court of compétent 
jurisdiction that the transaction upon which the plaintiff bases his 
claim was not a loan transaction, but the sale of property, this would 
be a défense which the défendant might set up, but would not be a 
matter of défense which the plaintiff was obliged to disclose. The 
défendant concèdes that the plaintiff has not disclosed it, but seeks to 
bring it upon the record by presenting it through an affidavit under 
section 20 of the act of assembly to which référence has been made. 

We are of opinion that the défendant cannot in this way secure a 
right to the judgment for which section 20 provides. The défendant 
may, of course, présent the défense indicated through and by an affi- 
davit of défense, but when so prasented it is presented primarily as a 
fact, and the fact must in some way be found before the court can 
pronounce its judgment upon the law. Such an affidavit is not that 
to which section 20 applies, but is the affidavit of the facts, the disposi- 
tion of which is provided for in other sections of the act. When such 
an affidavit of défense, upon the facts averred therein, is presented, 
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the plaintiff, if he so elects, may test its sufficiency by a rule for judg- 
ment; but the défendant cannot, and must await some method of 
having the fact determined before he is entitled to a judgment in bis 
favor. A plaintifï would hâve the right (although not bound to do so) 
to bring on a test of the sufficiency of such an anticipated défense by 
averring and thereby admitting the facts upon which the défense rest- 
ed. Défendant might then file an afiSdavit of the légal défense which 
would then arise out of the statement of claim. This would raise a 
question of practice under the Ralston Act. 

If the fact of the défense thus incorporated in the statement of 
claim was the sole défense upon which the défendant relied, and a 
stipulation to this efïect were made, the court could proceed to enter 
a final judgment. Where, however, the défendant wished to urge 
other défense, then the court would not be in a position to render a 
judgment, which would surely be a final disposition of the case, al- 
though it might be technically a final judgment. Being such a final 
judgment, if rendered in favor of the défendant, the plaintifï would 
hâve his right of appeal, and we would in conséquence hâve introduced 
the evils of the System of appeals from interlocutory judgments. Be- 
cause of this, as observed in other cases, the better practice, to which 
this court, until the practice is otherwise authoritatively settled, will 
adhère, is, where the question of law raised under section 20 is one 
which will inhere until trial and thereby become a trial question, it 
will be disposed of as such, and the power to rule it in limine, con- 
ferred by section 20 of the Ralston Act, will not ordinarily be exer- 
cised. 

The rule of the défendant for judgment in his favor upon the afifida- 
vit of défense filed is discharged. 



tTNITED STATES v. GRAND RAPIDS & I. RT. CO. 
(District Court, W. D. Michigan, S. D. Febniary 25, 1015.) 

1. Internal Revenue ®=28 — Excise Taxes — Limitation. 

The three-year clause in the Excise Eavv of 1909 (Act Aug. 5, 1909, c. 6, 
§ 38, subd. ô, 36 Stat. 112 [Coœp. St. 1913, § &304]), Imposiiig a spécial 
tax on corporations, is not a limitation on the right of the government to 
sue for iinpaid taxes, but at rnost is a limitation on the coUecting offlcers 
to make an assessment to enforce payment by summary proceedings. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 76-81 ; 
Dec. Dig. i@=o28.1 

2. Intebnal Revenue (5=28 — Corpoeations — Liabilitt for Taxes. 

Tn the collection of taxes imposed on corporations by the Excise Law of 
1909, the government is not confined to the summary proceedings therein, 
but may resort to a plenary suit. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 76-81 ; 
Dec. Dig. <®=>28.] 

8. Internal Revenue is=328 — CoBiPORATroNS — Collection of Taxes. 

Where a tax of a flxcd percentage llke the one imposed by Excise Law 
of 1909 on corporations is so deflnitely described in the statute that Ita 

^=3 For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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aœount or value can be ascertalned and determlned on évidence by a 
court, a suit therefor wlll lie without assessment. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 7&-81 ; 
Dec. Dlg. ®=>28.] 

At Law. Action by the United States against the Grand Rapids & 
Indiana Railway Company. Demurrer to déclaration overruled. 

Myron H. Walker, U. S. Dist. Atty., of Grand Rapids, Mich. 
James H. Campbell, of Grand Rapids, Mich., for défendant. 

SESSIONS, District Judge. A careful study and analysis of the 
statute hère involved and an examination and considération of the 
applicable and controlling authorities lead to the foUowing conclu- 
sions : 

[1] 1. The three-year clause of the fifth subdivision of section 38 
of the 1909 Excise L,aw is not a limitation upon the right of the 
government to sue for unpaid taxes, but, at most, is a limitation upon 
the right of the collecting officers to make assessment and to enforce 
payment by the summary statutory proceedings. 

[2] 2. In the collection of the taxes imposed by the statute, the gov- 
ernment is not confined to the summary proceedings therein provided, 
but may resort to a plenary suit. 

[3] 3. "Where a tax of a fixed percentage (like the one hère sought 
to be recovered) is imposed by the statute on a subject or object 
which is so definitely described in the statute that its amount or 
value, on which the fixed per centum is to be calculated, can be as- 
certalned and determined, on évidence, by a court, a suit for the 
tax will lie, without an assessment." United States v. Tilden, 28 
Fed. Cas. 161, No. 16,519; United States v. Hazard, 26 Fed. Cas. 
251, No. 15,337; Dollar Savings Bank v. United States, 19 Wall. 
227, 22 L. Ed. 80; United States v. Chamberlin, 219 U. S. 250-264, 
31 Sup. et. 155, 55 L. Ed. 204; King v. United States, 99 U. S. 229, 
25 L. Ed. 373; United States v. Reading R. R., 123 U. S. 113, 8 Sup. 
et. n, 31 L. Ed. 138; United States v. Cobb (C. C.) 11 Fed. 76; 
United States v. M. H. & O. R. Co. (C. C.) 17 Fed. 719; 22 Cyc. 1670, 
and cases there cited; Eliot Nat. Bank v. Gill (D. C.) 210 Fed. 933, 
affirmed by Circuit Court of Appeals of First Circuit (December 21, 
1914), 218 Fed. 600, 134 C. C. A. 358. 

The demurrer will be overruled, and the défendant will be given 
15 days within which to plead to the déclaration. 
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In re HARGADlNB-McKITTBICK DRY GOODS CO. 

(District Court, E. D. iUssourl, E. D. Pebruary 5, 1917.) 

No. 2909. 

1. Bankeuptot <®=»51 — VoLUNTAKY Peooeedings — Intervention. 

Stockholders of a corporation, which petitioned for voluntary bank- 
ruptcy, cannot intervene to object to the adjudication, slnce tlie proceed- 
ings on such pétition are ex parte, and no answer can be permitted, 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 49 ; Dec. Dig. 

I©=Ô1.] 

2. Bankbuptct ®=43 — Voluntabt Pétition — Authoeity of Cobpobate Di- 

KECTOKS. 

Ttie directors of a corporation hâve authority in Missouri to put tlie 
corporation into voluntary bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 38 ; Dec. Dig. 
©=543.] 

3. Bankeuptot <S=>51 — Voluntabt Pbocbedings — Adjudication — Vacation. 

Where the pétition for voluntary bankruptcy is in due form, properly 
verifled, and avers ail the jurisdictional and other facts essential to en- 
title the petitioner to an adjudication, such adjudication must be made, 
and thereafter any party in interest can rnove to vacate it upon jurisdic- 
tional grounds. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. | 49; Dec. 
Dig. <S=>51.] 

4. Bankeuptot <S=>41 — Voluntabt Peockedings — Owneeship oir Propeett. 

To entitle petitioner to be adjudicated a voluntary bankrupt, It is not 
essential that it should own any property, or tbat Its property should be 
subject to administration in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. i 40; Dec. 
Dig. <®=41.] 

5. Bankeuptot <S=>404(1) — Discbabqe — Right of Coepobation. 

A corporation is entltled in the proper case to receive a discharge In 
bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. SS 679, 681-691 ; 
Dec. Dig. €=404(1).] 

6. Bankruptcy <S=20(2) — Voluntart Pboceedinqs — Receivebs of State 

Corporation. 

The fact that a state court has, by appointing a recelver, acqulred ju- 
risdietlon over ail the property of a petitioner for voluntary bankruptcy, 
and that such jurisdlction is exclusive, is no défense to the voluntarj' 
pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S 23; Dec. Dig. 
<g=20(2).] 

7. Bankruptcy ®=>41 — Voluntabt Pboceedings — Requisitbs — ^Insolvency. 

It Is not essential that a petitioner for voluntary bankruptcy be iii- 
solvent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 40 ; Dec. Dig. 
iS=>41.] 

8. Bankruptcy <S=»20(1) — Voluntabt Pboceedings — Injunction bt State 

Court. 

A state court has no power by any form of order or Injunction to limlt 
the opération of the Bankruptcy Act, or Impair the jurisdlction of a 

£=>For other cases •«• same topic & KBT-NUMBER In ail Ker-Numbered Ûlgests & Indexes 
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court of bankruptcy, and cannot enjoin a corporation from fiUng a péti- 
tion for voluntary bankruptcy. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. iS=520(l).] 

9. Bankbuptct <@=>43 — Voluntaby Bankbuptct — ^Estoppel — Defendinq in 

State Court. 

The fact that a corporation and its directors appeared and contested a 
suit against tliem in the state court, in wMch a receiver was appointed, 
does not estop them from flling a voluntary pétition in bankruptcy. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 38; Dec. 
Dig. «S=>43.] 

10. Bankrcptct <S=344 — VoLtTNTAKT Pkoceedings — Pétition — Peovablb 
Debts. 

An allégation in a pétition for voluntary bankruptcy that the bank- 
rupt owes debts establishes prima fade the existence of provable debts 
against the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 43-46; Dec. 
Dig. -©=544.] 

11. Bankettptct ®=343 — ^Voluntaet Peoceedings — Right — Motive. 

The right of a corporation in a proper case under the Bankruptcy Act 
to file a pétition for voluntary bankruptcy cannot be denled because of 
improper motives. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. S 38; Dec. 
Dig. «S=43.] 

12. Bankexiptcy <S=»114(1) — Receivebs — Right to Appointmbnt. 

To warrant the bankruptcy court lu appointing a receiver, It must flnd 
that it Is absolutely necessary for the préservation of the bankrupt's 
property that a receiver be placed in charge thereof, under Bankr. Act 
July 1, 1898, c. 541, S 2 (3), 30 Stat. 544 (Comp. St. 1913, { 9585) authorlzlng 
the appointment of receivers in case the court shall flnd it absolutely 
necessary for the préservation of estâtes. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 164, 165; 
Dec. Dig. <@C3114(1).) 

13. Bankeuptcy ©=5114(1) — Beoeivees — Pétition — Sufficienot. 

A pétition for the appointment of a reoeiver in bankruptcy, which merely 
allèges the neeessity therefor in the language of the statute is not suffl- 
cient ; but it must allège facts which reasonably establish such neeessity. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 164, 165; 
Dec. Dig. <S=5ll4(l).] 

14. Bankeuptcy <S=3ll4(l) — Reobiveet— Pbevious Appointment bt State 

COUBT. 

Where a voluntary pétition In bankruptcy was flled by a corporation 
after the state court had handed down an opinion announcing the ap- 
pointment of a receiver, but before the entry of the decree of appoint- 
ment, no receiver will be appointed in the bankruptcy proceedinga, since 
the appointment by the state court relates back to the announcement 
thereof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 164, 165; 
Dec. Dig. ©=114(1).] 

15. Bankeuptcy <S=320(2) — Receiveb — Jubisdiction — State Receiveb. 

Under Bankr. Act, § 3 (4) (Comp. St. 1913, § 9587), making It an act of 
bankruptcy while Insolvent to apply for a receiver or where because of 
Insolvency a receiver has been put in charge, section 67c (section 9651), 
making void a lien created by any suit or proceeding begun wlthin four 
months before the filing of a pétition lu bankruptcy, if it appears, among 
other thlngs, that it was obtalned while défendant was Insolvent, and 
section 67f (section 9651), making vold ail levies, attaehment, or other lleun 

^=»For other cases see same toplc & KEÎY-NUMBBIR In aU Key~Numbereâ Digests & Indexes 
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obtalned against an Insolvent person within four months prior to filîng 
a pétition in bankruptcy, the insolrency of a voluntary bankrupt is an 
indispensable prerequisite to tlie exercise by the bankruptcy court of ju- 
risdietion over property of the banknipt in possession of a receiver of the 
State court. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. g 23 ; Dec. Dig. 
<S=>20(2).] 
16. Bankbuptcy <S=»114(1) — Eeceivebship — Sufficienct of Showino — ^Insol- 

VENCT. 

Where a pétition for voluntary bankruptcy alleged Insolveney, but that 
allégation was based on tfie guaranty, whlch the state court had declared 
to be ultra vires, and for which, if valid, the corporation would bave a 
corresponding claim against the principal debtor, and in tbe suit again.st 
It in the state court the bankrupt had alleged It was solvent, there is not 
a sufflcient showing of insolveney to warrant the appointment of a re- 
ceiver in bankruptcy, who would take the property from the control of 
the receiver appointed by the state court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 164, 165 ; 
Dec. Dig. <S=114(1).] 

In Bankraptcy. Voluntary pétition in bankruptcy by the Hargadine- 
McKittrick Dry Goods Company, in which certain stockholders of the 
corporation ask leave to intervene. Pétition for intervention denied, 
petitioner adjudged a bankrupt, and petitioner's application for appoint- 
ment of receiver denied. 

Chas. A. Houts, of St. Louis, Mo., for alleged bankrupt. 
M. G. Re)nniolds, Randolph Laughiin, Julian Laughlin, and Chase 
Morsey, ail of St. Louis, Mo., for receiver. 

DYER, EHstrict Judge. On the 6th of January, 1917, the Hargadine- 
McKittrick Dry Goods Company, a corporation, filed in this court a 
voluntary pétition in bankruptcy, and at the same time presented an 
application for the appointment of a receiver to take charge of its as- 
sets. The following rule was made by Judge Adams wlien he was 
judge, to wit : 

Rule 11: "Upon the entry of an order of adjudication in bankruptcy, unless 
otherwlse directed by the court, the case shall be forthwith referred generally 
to the référée for the district in which the bankrupt bas his principal place of 
business, résides, or bas his domicile, and after such référence the référée is 
authorized to fix the tlme when, and place where, he wlll act upon matter.s 
arising in the case." 

The practice since the adoption of that rule has been that, upon the 
filing of a voluntary pétition in bankruptcy, an order of adjudication 
was entered as a matter of course, and the proceeding immediately re- 
ferred to the référée in bankruptcy. However, after the pétition had 
been filed in this case and the order of adjudication entered, counsel 
who had been engaged in an action in the circuit court of the city of 
St. Louis against the petitioner herein and others, appeared on the 
same day and made objection to the adjudication, and asked to be 
heard in opposition thereto. The court, being willing to hear the ob- 
jections, ordered the adjudication set aside and fixed a day for a full 
hearing. At the same time certain stockholders of the Hargadine- 

ig=»For other cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 



158 239 FEDERAL EEPOETBB 

McKittrick Dry Goods Company filed a pétition, asking that they be 
allowed to intervene for the purpose of resisting the pétition in bank- 
ruptcy. 

At the hearing counsel were heard at great length, and briefs were 
filed by counsel representing both the Hargadine-McKittrick Dry Goods 
Company and the interveners, which show much industry and learn- 
ing. At that hearing and in the briefs submitted several important 
questions were pressed upon the court's attention that must now be dis- 
posed of : (1) The right of stockholders ,J;o intervene herein for the 
purpose of resisting the pétition in bankruptcy. (2) The right of the 
Company to be adjudicated a bankrupt on a pétition in due form and 
containing ail necessary averments. (3) How far a court in bank- 
ruptcy is bound by a decree of a state court, and the right of a court 
in bankruptcy to take possession of and administer property aiready 
in the custody of a receiver appointed by a state court after an ad- 
judication and decree entered, wherein the alleged or proposed bank- 
rupt was a party. Thèse questions hâve been considered and the court 
will now proceed to dispose of them. 

[ 1 ] The pétition for leave to intervene must be denied, for the bank- 
rupt law does not permit a défense in limine to a voluntary pétition in 
bankruptcy. The proceedings upon such a pétition are properly ex 
parte, and no answer can be permitted. In re Jehu (D. C.) 94 Fed. 
638; In re Ives, 113 Fed. 911, 51 C. C. A. 541 ; In re Carleton (D. 
C.) 115 Fed. 246; In re Junck & Balthazard (D. C.) 169 Fed. 481; 
National Bank v. Moyses, 186 U. S. 181, 22 Sup. Ct. 857, 46 L. Ed. 
1113. 

[2] In the opinion of the court the petitioner is entitled to hâve an 
adjudication of bankruptcy entered upon its voluntary pétition. It 
appears, from the pétition in bankruptcy and the accompanying docu- 
ments, that the filing of the pétition was authorized by the board of 
directors of the bankrupt, and in Missouri the directors of a corpora- 
tion hâve authority to put the corporation into voluntary bankruptcy. 
Dodge V. Kenwood Ice Co., 204 Fed. 577, 123 C. C. A. 103; Home 
Powder Co. v. Geis, 204 Fed. 568, 123 C. C. A. 94; In re Gaunacevi 
Tunnel Co., 201 Fed. 316, 119 C. C. A. 554; Chew v. Ellingwood, 86 
Mo. 260, 56 Am. Rep. 429; Huse v. Ames, 104 Mo. 91, 15 S. W. 965. 

[3] The pétition is in due form and is properly verified, and avers 
ail the jurisdictional and other facts essential to entitle the petitioner 
to hâve an order entered adjudicating it bankrupt. After the adjudi- 
cation has been made, any party who has the requisite interest in the 
proceedings may move to vacate the adjudication upon jurisdictional 
grounds. In re Garneau, 127 Fed. 677, 62 C. C. A, 403 ; In re Gauna- 
cevi Tunnel Co., 201 Fed. 316, 119 C. C. A. 554. 

Although, in the présent posture of the case, no formai défense to 
the pétition is or can be entertained, the court has heard the suggestions 
made on behalf of certain stockholders in opposition to an adjudication 
of bankruptcy. As thèse grounds of objection hâve been presented 
by counsel in their briefs, and may be renewed upon a motion to vacate 
the adjudication, the court deems it proper to say that the objections 
urged appear to be untenable. 
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[4, 5] In order that the petitioner tnay be entitled to be adjudicated 
a bankrupt, it is not essential that it should own any property, or, if 
it does own property, that such property should be subject to admin- 
istration in bankruptcy, for it must be borne in mind that a corporate 
bankrupt is entitled, in a proper case, to receive a discharge in bank- 
ruptcy. In re Marshall Paper Co., 102 Fed. 872, 43 C. C. A. 38; Fire- 
stone Co. v. Agnew, 194 N. Y. 165, 86 N. E. 1116, 24 h. R. A. (N. S.) 
628, 16Ann. Cas. 1150. 

[6] The fact that a state court has acquired jurisdiction over ail the 
property of the petitioner, and that such jurisdiction is exclusive and 
indefeasible, is not available as a défense to its voluntary pétition in 
bankruptcy. In re Sterlingworth Raiiway Supply Co. (D. C.) 164 Fed. 
591 ; In re Moench & Sons, 130 Fed. 685, 66 C. C. A. 37. 

[7] It is urged that the petitioner is not insolvent, but in a voluntary 
case it is not necessary that the bankrupt be insolvent. In re Foster 
Paint & Varnish Co. (D. C.) 210 Fed. 652. 

[8] It is further contended that this court is without jurisdiction to 
adjudge the petitioner a bankrupt, because it is asserted that the state 
court has enjoined the bankrupt company and its directors from filing 
a voluntary pétition in bankruptcy. The interlocutory decree in the 
state court contains, among other things, the following provisions : 

"That sald Hargadlne-McKIttrlck Dry Goods Company, Its oflScers, direc- 
tors, and agents, and the Individual défendants, Thomas H. McKlttrlck, Hugh 
McKittrick, Walter McKIttrick, Kalph McKittrick, Charles C. English, Martin 
P. Donahoe, George B. Halliday, Robert McKlttrlck Jones, George M. Wright, 
and E. O. Slmmons, be and they are hereby enjoined and restrained from in- 
terfering with the receiver in his taklng and holding possession of the assets 
and properties of sald company, from disposlng or attemptlng to dispose in 
any way of any of sald assets and properties, and from Incximbering or em- 
barrassing, or attemptlng to incuœber or embarrass, or from doing any other 
act or thlng to defeat or embarrass the receiver in the discharge of his dudes 
herein." 

In the opinion of this court the decree of the state court cannot prop- 
erly be so construed or applied as to affect the jurisdiction of this court 
or to impair the right of the bankrupt and its directors to file a volun- 
tary pétition in bankruptcy. It is not within the power of the state court 
to limit the opération of the Bankruptcy Act, or impair the jurisdiction 
of this court as a court of bankruptcy, by any form of order or injunc- 
tion. If the rule were otherwise, any court of gênerai jurisdiction 
could, in any given case, exclude a court of bankruptcy from the exer- 
cise of its lawful jurisdiction by merely forbidding a debtor party from 
invoking the jurisdiction of the court of bankruptcy, and such a prin- 
ciple would be manifestly inadmissible. 

[9] It is further contended that the bankrupt company, by appear- 
ing in the suit pending in the state court and litigating the matters there- 
in involved, has estopped itself from filing a voluntary pétition in bank- 
ruptcy. This contention seems to be entirely untenable, as none of the 
éléments essential to constitute an estoppel are présent. The fact that 
the bankrupt company and its directors were made parties défendant 
in the suit prosecuted against them in the state court, and that they ap- 
peared therein and contested the suit, can in no way estop the com- 
pany or its directors from filing a voluntary pétition in bankruptcy. 
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[10] It îs further urged that the bankrupt company owes no provable 
debts, and for that reason it is not entitled to go into voluntary bank- 
ruptcy. But it is alleged in the pétition that the bankrupt "owes debts," 
and this allégation must be treated as making a prima fade case, en- 
titling the petitioner to be adjudicated a bankrupt. Furthermore, it 
does not seem to be seriously denied that the bankrupt owes one or 
more debts. Upon this phase of the case it is enough to say that the 
pétition in bankruptcy is prima f acie sufïicient, and if it ultimately turns 
out that the company owes no provable debt, it will then be the duty 
of the court to dismiss the pétition. 

[11] It is also contended that the bankrupt company and its direc- 
tors, in filing the pétition in bankruptcy, are endeavoring to employ the 
process of this court to évade the decree of the circuit court of the city 
of St. Louis,' and thereby perpetrate a fraud upon the stockholders who 
are seeking redress in the suit now pending in the state court. This 
contention involves the assumption that an adjudication of bankruptcy 
will hâve the eflfect of depriving the circuit court of the city of St. 
Louis of jurisdiction to proceed with the suit now pending therein, and 
will operate to supersede the administration of the bankrupt's property 
in the state court by an administration in this court. But, as already 
pointed out, it is clear that an adjudication of bankruptcy will not 
necessarily laring about any of the suggested results. In filing its vol- 
untary pétition in bankruptcy the petitioner is availing îtself of a stat- 
utory right, and under the allégations of its pétition the petitioner is 
entitled to be adjudicated bankrupt, and this court has no discrétion 
to refuse the adjudication, because of any views entertained by the 
court as to the petitioner's motives or purposes in filing the pétition. 

[12] The pétition praying for the appointment of a receiver does not 
make such a showing as justifies the court in appointing a receiver. In 
order to warrant the court in appointing a receiver, the court must find 
that it is absolutely necessary for the préservation of the property of 
the bankrupt that a receiver be placed in charge thereof . Bankruptcv 
Act, § 2 (3); Faulk & Co. v. Steiner, 165 Fed. 861, 91 C. C. A. 547; 
Matter of Oakland Lumber Co., 174 Fed. 634, 98 C. C. A. 388. 

[13] Where the appointment of a receiver in bankruptcy îs sought, 
it is not enough to allège the necessity for such appointment in the lan- 
guage of the statute, but the moving papers must set forth the spécifie 
facts which reasonal3ly establish such necessity. Faulk v. Steiner, su- 
pra ; In re Oakland Lumber Co., supra. In the présent case the péti- 
tion allèges no concrète facts which show that the appointment of a re- 
ceiver herein is necessary for the préservation of the bankrupt's prop- 
erty, and for that reason the court must décline to appoint a receiver. 

[14] There is another and more cogent reason why the court must 
décline to appoint a receiver in this case. It appears f rom the stateraents 
of counsel that the circuit court of the city of St. Louis, through the 
médium of a receiver appointed by it, has heretofore taken possession 
of ail of the bankrupt's property, and under the facts as hère presented 
it does not appear that a receiver in bankruptcy appointed by this 
court would be entitled to take possession of any of the bankrupt's 
property, now in the custody of the receiver appointed by the state 
court, and hence the appointment of a receiver by this court would ap- 
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parently be an entirely useless and futile proceeding. As stated by 
counsel, the f acts in relation to the state court receivership are thèse : 
In December, 1915, certain stockholders of the bankrupt company in- 
stituted a suit in the circuit court of the city of St. Louis against the 
bankrupt company, its officers, directors, and others, the gênerai pur- 
pose of which was to charge the directors and other défendants with 
certain moneys belonging to the bankrupt company, which it was al- 
leged they had wrongfiilly diverted f rom the corporation, to obtain an 
accounting against the défendants, to remove the officers and direc- 
tors, enjoin the officers and directors from disposing of the company's 
property to secure the appointment of a receiver to take charge of 
the company's property and prosecute such suits for the recovery of 
property as the company might be entitled to maintain, to dissolve the 
corporation, and for the liquidation and distribution of the company's 
assets through the médium of the receiver. The suit just mentioned 
was tried in due course in the state court, and on December 29, 1916, 
the judge of the division of the circuit court of the city of St. Louis 
in which it was pending handed down his opinion therein, made and 
filed certain findings of fact and conclusions of law, announced the ap- 
pointment of a receiver, and directed counsel in the case to prépare an 
interlocutory decree in conf ormity with the court's opinion and findings. 
This interlocutory decree was drawn up and entered in the case on 
January 8, 1917. In this decree the court held that the officers and di- 
rectors of the défendant company were liable for certain moneys of 
the company, which it was found had been wrongfully expended un- 
der their direction, directed an accounting in respect thereto, appointed 
Henry S. Caulfield, receiver of ail the company's property, directed the 
receiver to take possession of such property, and reserved jurisdiction 
to make such further orders as might be appropriate in the case. On 
January 8, 1917, the receiver appointed by the state court qualified and 
took possession of ail of the property of the company. In the mean- 
time, on January 6, 1917, the company, acting through its officers and 
directors, filed its pétition in bankruptcy in this court, and also filed 
herein its pétition praying the appointment of a receiver. Upon this 
state of facts it is now urged on behalf of the bankrupt company that 
this court should upon its pétition appoint a receiver in bankruptcy, and 
it is further insisted that such receiver, when appointed is entitled to 
take charge of the bankrupt's property now in the custody of the re- 
ceiver appointed by the state court. 

It is évident from the facts above stated that the state court had 
acquired jurisdiction over ail the bankrupt's property prior to the fil- 
ing of the pétition in bankruptcy, for the state court's order appoint- 
ing a receiver, etc., must be treated as having taken efïect, by relation, 
from December 29, 1916, the date on which the court delivered its 
opinion and announced its findings, although its formai order was not 
actually reduced to writing and entered until January 8, 1917. Robin- 
son V. Govers, 138 N. Y. 425, 34 N. E. 209 ; Rochester Water Co. v. 
Rochester, 84 App. Div. 71, 82 N. Y. Supp. 455. 

[15] Since the jurisdiction of the circuit court of the city of St. 
Louis had attached over the property of the bankrupt company prior 
to the filing of the f>etition in banlcruptcy, and since the receiver ap- 
239 F.— 11 
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pointed by that court is now in possession of ail the bankrupt's prop- 
erty, that can be no justification for the appointment of a receiver by 
this court, uniess under the provisions of the Bankruptcy Act the ad- 
ministration of the bankrupt's property in the state court must be 
superseded by an administration in this court. Under the facts hère 
presented this court would appear to hâve no authority to put its re- 
ceiver in charge of the property now in the custody of the receiver 
appointed by the circuit court of the city of St.* Louis. This is so be- 
cause the insolvency of the bankrupt company is an indispensable pre- 
requisite to the exercise by this court of jurisdiction over the property 
now in the custody of the receiver of the state court. Bankruptcy Act, 
§ 3 (4), § 67c, § 67f ; In re Watts, 190 U. S. 1, loc. cit. 27, 23 Sup. Ct. 
718, 47 Iv. Ed. 933; Bank v. Gudger, 212 Fed. 49, 128 C. C. A. 505 ; 
Graham Mfg. Co. v. Davy, 38 Am. Bankr. Rep. 118. 

[18] The showing hère made not only fails to establish the com- 
pany's insolvency, but, on the contrary, convinces the court that the 
company is solvent. It is true that the bankrupt company in its sched- 
ules sets forth an aggregate indebtedness which exceeds its assets as 
scheduled; but the principal indebtedness specifîed in the bankrupt's 
schedules consists of an alleged liability to the Missouri Pacific Rail- 
road Company arising upon a guaranty of a lease, amounting to about 
$460,000, and from the facts brought to the attention of the court it 
seems highly probable that this is not an indebtedness which is prova- 
ble in bankruptcy against the bankrupt company. The circuit court of 
the city of St. Louis has held that the making of the guaranty hère 
in question was an ultra vires act on the part of the bankrupt company 
and its officers, and although this fînding is not a conclusive détermina- 
tion of the rights of the railroad compémy, yet, for présent purposes, 
it may properly be accepted by this court as establishing, prima facie, 
the invalidity of the alleged indebtedness. Furthermore, in respect of 
this alleged indebtedness to the Missouri Pacific Railroad Company, it 
appears that the bankrupt company stands in the position of a surety 
for the Railway Exchange Building Company, and hence, if we are to 
treat the liability arising from this guaranty as a debt of the bankrupt 
company this indebtedness, presumably, would be offset by a corre- 
sponding claim of the bankrupt company against the Railway Exchange 
Building Company, the principal debtor. If the alleged liability of the 
bankrupt to the Missouri Pacific Railroad Company is not a debt, or 
if it is a debt which is counterbalanced by a corresponding asset, the 
bankrupt company is amply solvent. The view that the company is 
solvent is further supported by the fact that in its answer to the suit 
instituted against it in the state court the company formally alleged 
that it was solvent, and it appears to hâve at ail times maintained that 
position in that court. 

The foregoing considérations constrain the court to conclude that 
prior to the commencement of this bankruptcy proceeding, the circuit 
court of the city of St. Louis had acquired jurisdiction over the prop- 
erty of the bankrupt, that such jurisdiction can be in no way superseded 
or impaired by the présent proceeding in bankruptcy, and for thèse rea- 
sons this court is not justified in appointing a receiver. In view of ail 
the facts brought to its attention, this court cannot regard this case 
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otherwise than as an effort on the part of the officers and directors of 
the bankrupt company to évade the process of the circuit court of the 
city of St. Louis, and to escape the performance of its decree. No créd- 
iter of the bankrupt company seems to f eel any concern about the col- 
lection of his debt, and the moving parties in the présent bankruptcy 
proceedings are the officers and directors of the company. Thèse are 
the same persons who by the judgment of the circuit court of the city 
of St. Louis hâve been held liable to the company or its stockholders 
for a large sum of money. If the défendants in the case pending in 
the State court are dissatisfied with the decree of that court, they should 
seek a remedy by way of appeal, for it seems reasonably clear that 
this court has no authority to make any order or to take any action that 
will deprive the circuit court of the city of St. Louis of its plenary ju- 
risdiction over the suit now pending therein. 

In conf ormity to thèse views orders will be entered : (1) Denying the 
pétition of Christian Zeitinger et al. to intervene herein for the pur- 
pose of opposing the voluntary pétition in bankruptcy. (2) Adjudging 
the petitioner Hargadine-McKittrick Dry Goods Company bankrupt 
upon its voluntary pétition. (3) Denying the application of the bank- 
rupt for the appointment of a receiver. 



UNITED STATES v. UNITED STATES BREWBRS' ASS'N. 

SAME V. ALTOONA BREWIN6 CO. et al. 

(District Court, W. D. Pennsylvanie. December 23, 1916.) 
Nos. 25, 26. 

1. United States ®=>11 — Power of Conqress — Elections oï Représenta- 

tives. 

Under Const. art. 1, § 2, cl. 1, provldlng that the House of Représenta- 
tives shall be composed of members chosen by the people of the several 
States and that the electors shall hâve the qualifications requlslte for elec- 
tors of the most numerous branch of the state Législature; article 1, § 4, 
cl. 1, provlding that the tlraes, places, and manner of holding élections for 
Senators and Représentatives shall be prescribed by the Législature of 
the state, but that Congress may make or alter such régulations except as 
to place of chooslng Senators; article 1, § 8, cl. 18, glving Congress 
power to make laws necessary to carry Into exécution the powers vested 
therein; and article 6, cl. 2, mailing the Constitution and the laws en- 
acted in pursuance thereof the suprême law of the land — the right to vote 
for Représentatives Is one conferred by the fédéral Constitution, though 
the qualifications for electors are determlned by the states, and Congress 
can protect the electors In the enjoyment of that right. 

[Ed. Note. — For other cases, see Unlted States, Cent. Dig. { 7; Dec. 
Dlg. ®=»11.] 

2. United States <S=>11 — Poweb of Conqeess — Elections of Repbesenta- 

TIVES. 

Congress can exercise Its constitutional power to regulate the tlmes, 
places, and manner of holding élections for Représentatives, though state 
oflîcers are to be chosen at the same élection. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 7; Dec 
Dig. <3=5ll.] 

<g:^For other cases see same topic & KBY-NUMBER in ail Key-Numbered DIgests & Indexes 
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8. United States <S=11 — Eight of Suffeage — Poweb of Congbess — ^Emo- 
tions OF Représentatives. 

Under Const. art. 1, § 2, cl. 1, providing that the House of Représenta- 
tives shall be composed of members chosen by the people of the several 
States and that the electors shall hâve the qualifications requisite for 
electors of the most numerous hranch of the state Législature ; article 1, 
§ 4, cl. 1, providing that the tlmes, places, and manner of holding élec- 
tions for Senators and Représentatives shall be prescribed by the L«gis- 
lature of the state, but that Congress may make or alter such régula- 
tions except as to place of choosing Senators ; article 1, § 8, cl. 18, glving 
Congress power to make laws neeessary to carry Into exécution the 
powers vested thereln; and article 6, cl. 2, making the Constitution and 
the laws enacted in pursuance thereof the suprême law of the land — Con- 
gress had power to enact Cr. Code, § 83 (Act March 4, 1909, c. 321, 35 Stat. 
1103 [Comp. St. 1913, § 10251]), forbiddlng any corporation from making a 
money contribution in connection with any élection at whlch a, Repré- 
sentative in Congress is to be voted for, since any interférence with the 
right of the elector to make up hls mind for whom he wiU vote, is as 
much an interférence with hls rlght of suffrage as preventing him from 
voting, and a law intended to secure a free and Intelligent choice by pre- 
venting the concerted use of money is a régulation of the manner of hold 
ing the élection. 

[Ed. Note. — For other cases, see United States, Cent. Dig. { 7; Dec. 
Dlg. ®=»11.] 

4. Cbiminal Law ®=»13 — Campaign Contributions— Statuts — Unceetaintt. 

Cr. Code, § 83, prohlblting any corporation from making money con- 
tributions in connection with an élection at which Représentatives in 
Congress are to be voted for, is not invalid for uncertainty because it does 
not deflne what shall be a money contribution in connection with an 
élection, slnce that expression bas a deflnite meanlng, though It might 
be difficult to apply It in particular cases. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. §$ 13, 14; 
Dec. Dig. <S=>13.] 

5. CONSTITUTIONAL LAW <®=390 — FEEEDOM OP THE PEESS CAMPAIGN CONTRIBU- 

TIONS. 

Cr. Code, § 83, forbiddlng coriwrations from making contributions in 
connection with an élection at which Représentatives are to be voted 
for, does not prohibit the freedom of speach or of the press. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 172; 
Dec. Dig. ®=»90.] 

6. Statutes <3=>64(6) — Partial Invaxidity — Bffect. 

If the provision of Cr. Code, § 83, prohlblting money contributions by 
corporations in connection with an élection at which Presidential and 
Vice Presidential electors are to be voted for, Is invalid because those 
electors are state officers, such Invalldlty does not affect the validlty of the 
section in so far as it applies to élections for Représentatives in Congress. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 63, 195; Dec. 
Dig. ®=64(6).] 

7. CoNSPiBAOT <S=>43(6) — Indictment — Object of Conspibact. 

An indictment against corporations for conspiracy to make money con- 
tributions in connection with an élection at which Représentatives in 
Congress are to be voted for, contrary to Cr. Code, § 83, need not allège 
that offense with the partlcularlty of an Indictment directly charging it as 
an offense, but Is sufHcient If it identifies the offense to a common Intent. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 86, 91 ; Dec. 
Dig. <g=43(6).] 

^ssFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Digesta & Indexes 
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8. Indictment and iNroiafATiON <S=»71 — Requisites — Descbiption of Of- 

fense. 

An indictment is sufficient if it advises the défendants of the nature and 
cause of the accusation against them with sucti particularity as to enable 
them to prépare the défense. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dig. 
§§ 144, 174, 193, 194; Dec. Dig. <&=>71.] 

9. Indictment and Infoemation ©=360 — Requisites — Evidence — Means of 

CoMMiTiNG Crime. 

An indictment must fully and clearly set out the éléments which con- 
stitute the crime, but need not allège matters of évidence nor the means 
by which the crime vt-as to be accomplished, unless the act is one the crimi- 
nality of which dépends on the circumstances under which it was donc. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 182, 266, 267; Dec. Dig. <@=60.] 

10. CoNSPiEACT <S=>43(5) — Indictment — Overt Acts — Connection witii 
Charge. 

An indictment for conspiracy need not, ^n alleglng overt acts committed 
by one of the conspirators, set forth the manner In which those acts 
tended to effect the purpose of the conspiracy ; it being sufficient to 
allège that they were done to effect that purpose. 

[Ed. Note. — For other cases, see Conspiracy, Cent» Dig. § 89 ; Dec. Dig. 
<g==>43(5).] 

The United States Brewers' Association and others and the Altoona 
Brewing Company and others were indicted for conspiring to make 
money contributions in connection with an élection at which Repré- 
sentatives in Congress were to be voted for. On motions to quash the 
indictments and demurrers to the indictments. Motions to quash de- 
nied, and demurrers overruled. 

E. Lowry Humes, U. S. Atty., of Pittsburgh, Pa. 
Reed, Smith, Shaw & Beal, of Pittsburgh, Pa., for United States 
Brewers' Ass'n and others. 
James Francis Burke, of Pittsburgh, Pa., for Ft. Pitt Brewing Co. 

THOMSON, District Judge. We hâve hère two indictments, one 
against a large number of Pennsylvania brewing corporations, and the 
other against a large number of brewing corporations of the state of 
Pennsylvania, and the United States Brewers' Association, a corpora- 
tion of the state of New York. The indictments are similar in form 
and charge the défendants named therein, under section 37 of the 
Pénal Code, with conspiracy to violate section 83 of the Criminal Code 
of the United States, prohibiting money contributions to be made by 
certain corporations in connection with any élection at which, among 
others. Représentatives in Congress are to be voted for. 

To the indictments so found the défendants hâve demurred, and 
hâve also filed motions to quash. The motions to quash challenge the 
constitutionality of section 83 of the act of Congress, while the demur- 
rers deny the validity of the indictments as to certain matters of sub- 
stance and form. Thèse will be dealt with in a single opinion. If 
section 83 is void because it violâtes the Constitution, the offense there- 
in prescribed against would not exist, and hence there could be no con- 

e=>For oUier CUM le* ■am» toplc & KBY-NUMBBR In ail Key-Numbered Dlgesta & Indexe» 
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spiracy to commit ît. Four reasons are assigned in the motion to 
quash, against the validity of the statute under the Constitution : First, 
section 83 was and is not within the power of Congress to enact; sec- 
ond, that it is void for vagueness and uncertainty; third, that it vio- 
lâtes the first amendment to the Constitution, in that it attempts to 
prohibit, make criminal, and punish, the freedom of speech and of the 
press in the discussion of candidates and of poHtical questions involv- 
ed in such élections; fourth, that it is void and beyond the power of 
Congress, in that it a.ttempts to prohibit, make criminal, and punish 
money contributions made to a candidate for a state office, or to the 
agent of such candidate or in connection therewith. 

In order to keep this opinion within reasonable limits as to length, 
I shall be compelled to state my conclusions without great élaboration 
of the reasons upon which thèse conclusions are based. Section 83 in 
question provides as follows : 

"It shall be unlawful for any national bank, or any corporation organized 
by autliority of any law of Congress, to make a money contribution In connec- 
tion wlth any élection to any poUtlcal office. It shall also be unlawful for 
any corporation whatever to make a money contribution In connection with 
any élection at which Presldential and Vice Presldentlal electors or a Repré- 
sentative In Congress is to be voted for, or any élection by any state législa- 
ture of a United States Senator. Every corporationi which shall make any 
contribution in violation of the foregoing provisions shall be flned not more 
than flve thousand dollars; and every offlcer or dlrector of any corporation 
who shall consent to any contribution by the corporation in violation of the 
foregoing provisions shall be flned not more than one thousand dollars, or im- 
prisoned not more than one year, or both." 

It will be observed that the section deals with two classes of corpo- 
rations, namely, fédéral corporations and those chartered under the 
laws of a state. The former being créatures of fédéral law, there is 
no contention as to them that Congress has exceeded its powers. What 
as to corporations of the state, with which the act also deals? Tuming 
to the Constitution to détermine what powers hâve been given to Con- 
gress over the subject in question, we find the foUowing provisions: 

Article 1, § 2, cl. 1, provides as follows : 

"The House of Eepresentatlves shall be composed of members chosen every 
second year by the people of the several states and the electors In each state 
shall hâve the qualifications requisite for electors of the most numerous 
branch of the state Législature." 

Article 1, § 4, cl. 1, provides: 

"The times, places and manner of holding élections for Senators and Repré- 
sentatives, shall be prescribed in each state by the Législature thereof ; but 
the Congress may at any tlme by law make or alter such régulations, except 
as to the places of choosing Senators." 

Article 1, § 8, cl. 18, gives to Congress the power "to make ail laws 
which shall be necessary and proper for carrying into exécution the 
foregoing powers, and ail other powers vested by this Constitution in 
the government of the United States, or in any department or officer 
thereof." 

Article 6, cl. 2, provides : 

"This Constitution, and the laws of the United States which shall be made 
In pursuance thereof; and ail treaties made, or which shall be made, uinder 
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the authorlty of the United States, shall be the suprême law of the land ; and 
the judges in every state shall be bound thereby, anythlng In the Constitution 
or laws of any state to the contrary notwithstanding." 

From thèse provisions of the Constitution and the interprétations 
put upon them by the fédéral courts, certain propositions may be safely 
asserted : 

[1] 1. The right to vote for fédéral officers is conferred by the 
fédéral Constitution, the House of Représentatives being chosen every 
second year by the people of the several states, the electors in each state 
having the qualifications requisite for electors of the most numerous 
branch of the state Législature. The elector being thus qualified by 
state laws, but deriving his right to vote for members of Congress 
from the Constitution of the United States itself, it foUows as a nec- 
essary conclusion that Congress has the power to protect him in the en- 
joyment of that right. 

2. While under the Constitution the times, places, and manner of 
holding élections for Senators and Représentatives shall be prescribed 
in each state by the state Législature thereof , Congress, except as to the 
places of choosing Senators, may at any time by lav/ make or al ter 
such régulations. Thus the ultimate power was wisely conferred on 
Congress so that the states might not by any law or obstructive process 
prevent the élection of the Senate and House of Représentatives and 
thus endanger the very existence of the republic itself. Story on The 
Constitution, par. 817. 

3. In the exercise of this authority, Congress in 1842, to prevent an 
undue prépondérance of power to the political party in a state which 
had a majority of votes however small, enacted that each member 
should be elected by a separate district composed of contiguous ter- 
ritory. Lest the Législature of some state should fail to elect Sena- 
tors at the proper time, Congress by act has compelled the tvvo bodies 
of the Législature to meet in joint session on a given day, to vote for 
Senator, and meeting on each day thereafter until a Senator is elected. 
To remedy certain evils growing out of the élection of members of Con- 
gress at différent times in différent states, Congress required ail the 
élections for said members to be held on the Tuesday after the first 
Monday of November of every second year. Most state Législatures 
for their own accommodation hâve fixed the sanie day for the holding 
of state élections ; otherwise, the élection on the day fixed by Congress 
would hâve been for the choosing of Congressmen alone. 

[2] 4. Congress having been vested with power to prescribe the 
times, places, and manner of holding élections for Senators and Rep- 
résentatives, that body has undoubted power to provide laws to regulate 
those élections. In the language of the Suprême Court, in Ex parte 
Yarbrough, 110 U. S. 661, 4 Sup. Ct. 157, 28 L. Ed. 274: 

"WlU it be denied that it Is in the power of that body to provide laws for 
the proper conduct of those élections? to provide, If necessary, the officers 
who shall conduct them and make return of the resuit? and especially to pro- 
vide, in an élection held under its own authorlty for securlty of life and limb 
to the voter while in the exercise of this function? Can It be doubted that 
Congress can by law protect the act of voting, the place where it is done, and 
the man who votes, from personal violence or intimidation and the élection it- 
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self from corruption and fraud? If thls be so, and It Is not doubted, are such 
powers annuUed because an élection for state offlcers is held at the eame tlme 
and place? Is It any less important that the élection of members of Congress 
should be the freo choice of ail the electors because state ofBcers are to be 
elected at the same time? Ex parte Siebold, 100 U. S. 371 [25 L. Ed. 71T]." 

In the same opinion (110 U. S. at page 666, 4 Sup. Ct. at page 159, 
28 L. Ed. 274), it says: 

"It Is as essentlal to the successful worklng of thls govemment that the 
great organisms of Its executive and législative branches should be the free 
choice of the,people as that the original form of it should be so. * * * In 
a republlean govemment, llke ours, where political power is reposed in repré- 
sentatives of the entire body of the people, chosen at short intervais by popu- 
lar élections, the temptations to control thèse élections by violence and by cor- 
ruption Is a constant source of danger." 

See, also, Ex parte Clarke, 100 U. S. 399, 25 L. Ed. 715 ; In re 
Coy, 127 U. S. 751, 8 Sup. Ct. 1263, 32 L. Ed. 274. 

5. In the exercise of its prérogatives and to secure greater economy 
and efficiency, the govemment has thought best that certain artificial 
bodies should be created with certain fixed and delinite powers, and 
acting within certain prescribed limitations. Thèse artificial créatures 
are not citizens of the United States, and, so far as the franchise is 
concerned, must at ail times be held subservient and subordinate to 
the govemment and the citizenship of which it is composed. 

6. It may be said that there are three means of participation in the 
govemment so far as its représentative nature is concerned, namely : 
By the exercise of the right of suffrage; by persuasion or coercion 
of the individual possessing that right; and by furnishing the means 
by which the individual may be persuaded or coerced. The time has 
not come and probably never will corne, when the right of suffrage 
will be extended to the artificial beings known as corporations. 

7. To prevent undue influence by the second and third means, nearly 
every state has enacted laws commonly called "Corrupt Practices 
Acts," prescribing limitations on the exercise of influence over the 
voter at élections. That the govemment has equal concern in preserv- 
ing the f reedom of the voter and the purity of the ballot when its Rep- 
résentatives in Congress are to be voted for needs only the statement 
to be conceded. 

8» By various acts Congress has undertaken to control the agencies 
by which political activities in campaigns may be carried on, the amount 
of money which a candidate may spend, the purposes for which it may 
be expended, and the manner of accounting for ail such expenditures. 
Section 83 in question is in Une with this wise and beneficent législa- 
tion by undertaking to place a prohibition against political activities 
by those artificial beings who are merely the créatures of the law. 
That Congress may control those corporations which the fédéral gov- 
emment has created goes for the saying. 

[3] 9. And when we reflect that Congress is hère dealing with élec- 
tions at which Représentatives in Congress are being voted for ; that 
an élection is intended to be the free and untrammeled choice of the 
electors ; that any interférence with the right of the elector to make 
up his mind how he will vote is as much an interférence with his 



UNITED STATES V. UNITED STATES BREWEES' ASS'N 169 

right to vote as if prevented f rom depositing his ballot ; that the con- 
certed use of money is one of the many dangerous agencies in cor- 
rupting the elector and debauching the élection; that any law the 
purpose of which is to enable a free and intelligent choice, and an un- 
trammeled expression of that choice in the ballot box, is a régula- 
tion of the manner of holding the élection — the power of Congress to 
prohibit corporations of the state from making money contributions 
in connection with any such élection appcars to follow as a natural and 
necessary conséquence. 

[4] The second reason assigned in the motion to quash allèges the 
invalidity of the statute because vague and uncertain, failing to define 
what contributions shall be considered a money contribution in con- 
nection with an élection. 

This reason raises a question of the construction of the act for the 
court's interprétation and does not go to the constitutionality of the 
act itself. Nash v. U. S., 229 U. S. 373, 33 Sup. Ct. 780, 57 L. Ed. 
1232. 

The words "money contributions" are not vague and uncertain, but, 
on the contrary, their meaning is plain, and their purpose as used in the 
act unmistakable. Whether, in any given case, an expenditure by a 
corporation shall be construed as "a money contribution in connection 
with any élection," within the spirit, intent, and meaning of the act 
of Congress, may become a question for the court or jury in the light 
of ail the circumstances of the case. 

It is by no means uncommon, in applying législative enactments to 
the varying facts and circumstances, difficulties of interprétation arisc, 
but this fact does not invalidate, or tend to invalidate, the \a.w. 

[5] The third reason assigned is that section 83 violâtes the first 
amendment to the Constitution, in that it attempts to prohibit, make 
criminal, and punish the freedom of speech and of the press, in the 
discussion of candidates and ail political questions involved in such 
élection. 

The section itself neither prevents, nor purports to prohibit, the 
freedom of speech or of the press. Its purpose is to guard élections 
from corruption, and the electorate from corrupting influences in ar- 
riving at their choice. 

Under the Corrupt Practices Act of Pennsylvania (Act March S, 
1906 [P. L. 78, § 3]), no person, not a candidate or a treasurer of a 
political committee, may pay, give, or lend any money or valuable 
thing or any élection expenses whatever, except to a candidate or to 
a ixilitical committee. More than once the Suprême Court of the state 
has sustained the constitutionality of the act. So far as I am aware, 
it has never been claimed that this gênerai restriction upon political 
contributions was an infringement of the freedom of speech or of the 
press. 

[6] The fourth reason assigned against the validity of the act is 
that it tends to prohibit, make criminal, and punish money contribu- 
tions made to a candidate for a state office, or to the agent for such 
candidate, or in connection with his élection. As I understand de- 
fendants' position, this rea.son is based on the use of the words "any 
élection at which Presidential and Vice Presidential electors" arc 
"voted for." 
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If it should be held that Congress exceeded its power in including, 
among others, élections in which Presidential and Vice Presidential 
electors are to be voted for, on thé ground that they are officers of 
the State and not of the fédéral government, that would not, in my 
opinion, inValidate the act except as to that particular provision. 

If that which is unconstitutional can be sèparated from that which 
is not, the one may be rejected, and the other retained. This rule is 
recognized in U. S. v. Reese, 92 U. S. 214, 23 L. Ed. 563, and U. S. 
V. Steffens, 100 U. S. 82, 25 L. Ed. 550, cited in briefs of défend- 
ants' counsel. 

On the whole, I am of opinion that, in enacting section 83, Congress 
kept within its constitutional powers. Were I in doubt upon this ques- 
tion, I would résolve that doubt in favor of the constitutionality of 
the act. 

As to the Demurrers. 

In support of thèse, various reasons hâve been assigned, which I will 
not stop to consider in détail. They may be summed up in the alléga- 
tion that the indictment itself does not state sufficient facts or grounds 
to constitute on the part of the défendants, or either of them, an offense 
against the United States nor the violation of any law of the United 
S'tates ; and that the indictment is not direct or certain in the descrip- 
tion of the offense charged or attempted to be charged against them. 

There is a single count in each indictment, drawn under section Z7 
of the Criminal Code, making it a crime for two or more persons to 
conspire to commit an offense against the United States, and one or 
more of such parties do some act to effect the object thereof. 

[7] It must be borne in mind that the government has not charged 
as a substantive offense that the défendants actually within the time 
set forth made money contributions in connection with the élections 
set forth in said indictments. On the contrary, they are charged only 
with conspiracy to commit that offense. Tn such case, the authorities 
ail show that the offense which is intended to be committed as a resuit 
of the conspiracy need not be described with the particularity required 
in an indictment in which such matter was charged as a substantive 
crime. Ching v. U. S., 118 Fed. 538, 55 C. C. A. 304; U. S. v. Wilson 
{D. C.) 60 Fed. 890; Dealy v. U. S., 152 U. S. 539, 14 Sup. Ct. 680, 38 
h. Ed. 545. 

The décisions agrée that certainty to a common intent is ail that is 
necessary. The conspiracy or unlawful combination is the gist of the 
offense, and certainty to a common intent, sufficient to identify the of- 
fense which the défendants conspired to commit, is ail that is requi- 
site in stating the object of the conspiracy. Williamson v. U. S., 207 
U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278. 

[8, 9] The indictment is sufficient if it advise the défendants of the 
nature and cause of the accusations against them, with such particular- 
ity as to enable them to prépare the défense. The éléments which con- 
stitute the crime are facts which must be fully and clearly set out. But 
matters in the nature of évidence need not be alleged, nor the means 
by which the crime was to be accomplished, unless the act is one which 
may or may not be criminal according to the circumstances under 
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which it is donc. Mark Yick Hee v. U. S, 223 Fed. 732, 139 C. C. 

A. 262. 

[10] Neither is it necessary, in alleging overt acts in an indictment 
committed by one of the conspirators, to set forth in what manner the 
several overt acts tended to effect the purpose of the conspiracy. It is 
sufficient to allège that the overt acts were donc to effect the object of 
the conspiracy. Houston v. U. S., 217 Fed. 854, 133 C. C. A. 562. 

It was said in U. S. v. McCord (D. C.) 72 Fed. 163 : 

"Any overt act, however slight, Intended to effectuate the object of the con- 
spiracy, and whatever its character may be, whether it is itself crlminal or 
perfectly innocent in its nature, is sufficient to flx the offense and to make it 
indictable." 

An examination of the indictments shows that they set forth defi- 
nitely the names of the alleged conspirators, the conspiracy to commit 
an ofifense against the United States, the nature of the offense, the 
time and place, and the overt acts committed in and for the purpose of 
executing the same. Thèse, in my opinion, are sufficient to sustain the 
indictment. Hyde v. U. S., 225 U. S. 347, 32 Sup,- Ct. 793, 56 h. Ed. 
1114, Ann. Cas. 1914A, 614. 

The motions to quash are denied, the demurrers overruled, and the 
défendants are directed to plead to the indictments. 



DICKINSOK V. WILLIS et al. 
(District Court, S. D. lowa, C. D. July 15, 1916.) 

1. CoTJBTS <S=s>501 — Actions Against Receivebs — Jtjkisdiction. 

Judicial Code (Act March 3, 1911, c. 231) § 66, 36 Stat. 1104 (Comp. 
St. 1913, § 1048) providing that a fédéral court receiver may be sued, 
without previous leave of the court whlch appointed him, "in respect of 
any act or transaction of his in carrying on the business oonnected wlth 
such property," applles only to suits brought for the purpose of imposing 
some liability on the receiver in respect to his acts. As to ail matters 
relatlng to the possession, control, and management of the property by 
the receiver, or the conduct of the business, the jurisdiction of the 
court which appointed him, and whlch has possession of the property 
through him, is exclusive. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 140O; Dec. Dlg. 
<S=5501.] 

2. Receivers <&=90 — Management or Peopektt — Assumption of Contbacts. 

An executory eontract made by a corporation is not blnding on Its sub- 
séquent receiver, unless he affirmatlvely assumes it. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 164-166: Dec 
Dlg. ®=390.] 

In Equity. Suit by Jacob M. Dickinson, receiver for the Chicago, 
Rock Island & Pacific Raiiway Company, against Paul Willis, Milo P. 
Smith, F. F. Dawley, and E. A. Johnson. On motion for preliminary 
injunction. Granted. 

F. W. Sargent, of Des Moines, lowa, for complalnant. 

F. F. Dawley, of Cedar Raplds, and E. A. Johnson, of Msbon, lowa, for de- 
fendants. 

WADE, District Judge. On the 20th day of April, 1915, the plain- 
tiff, Jacob M. Dickinson, was appointed receiver for ail of the prop- 
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erty and business of the Chicago, Rock Island & Pacific Railway 
Company by the United States District Court for the Northern Dis- 
trict of Illinois. In the order of appointment it was adjudged and de- 
creed that ail parties whomsoever, and wheresoever located or domi- 
ciled, be strictly enjoined from in any manner whatsoever interfering 
with the receiver thus appointed in his opération, control, and man- 
agement of the business or property of said railway company, which 
came into his hands by virtue of his appointment. By ancillary pro- 
ceedings, the order of appointment was confîrmed and entered of rec- 
ord in the United States District Court for the Northern District of 
lowa and in the United States District Court for the Southern Dis- 
trict of lowa. 

Some time prior to the appointment of the receiver as aforesaid, a 
controversy had arisen between employés operating trains on one of 
the branches of the Chicago, Rock Island & Pacific Railway Com- 
pany, known as the "Short Line," and the Brotherhoods of Railway 
Enginemen, Conductors, and Trainmen; the employés as aforesaid 
being members of said organizations. This controversy involved cer- 
tain rights of promotion in service, based upon what is termed "right 
of seniority." The employés brought an action in the district court 
of Linn county, lowa, and procured a temporary injunction restrain- 
ing the violation of the alleged right of seniority. Certain oflficers of 
the Brotherhoods and the Chicago, Rock Island & Pacific Railway 
Company were made parties défendant. Before the receiver was ap- 
pointed, the case was dismissed as to the Chicago, Rock Island & 
Pacific Railway Company under a certain agreement, the meaning of 
which is now in dispute ; the receiver contending that it only bound 
the railway company to comply with any order made by the district 
court in the injunction proceedings, while the employés insist that by 
the agreement the railway company bound itself to observe the terms 
of the temporary injunction pending appeal, even though the injunc- 
tion was dissolved by the district court. Upon final hearing the dis- 
trict court of Linn county dissolved the temporary writ of injunction 
and denied the relief sought by the employés. An appeal from this 
décision was taken and is still pending. The receiver was never made 
a party to this case. 

On May 24, 1916, Paul Willis, one of the défendants herein, brought 
another action in the district court of Linn county, lowa, against the 
Chicago, Rock Island & Pacifiic Railway Company, C. W. Jones, gên- 
erai manager, F. J. Easley, assistant gênerai manager, and A. E. Wal- 
lace, superintendent of the Minnesota division, alleging that said de- 
fendants in said cause had by the agreement heretofore referred to, 
at the time of the dismissal of the case against the railway company, 
agreed that they would keep the original temporary injunction in 
force, regardless of what ruling might be made upon final hearing, 
pending any appeal to the Suprême Court of lowa, and until the case 
could be decided in the Suprême Court, and plaintiff prayed for a tem- 
porary injunction against said défendants, restraining them from in- 
terfering with the seniority rights as aforesaid. 

It will be observed that this second case was commenced more than 
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a year after the appointment of the receiver, and at the titne of the 
commencement of this suit the receiver was operating the railway 
lines, and the employés upon said Unes including the gênerai manager, 
assistant gênerai manager, and superintendent, made parties in said 
action, were in fact the employés of the receiver. The district court 
of Linn county, lowa, Hon. Milo P. Smith, Judge, issued a temporary 
injunction, and thereafter, on the 21 st day of June, 1916, an amend- 
ment was filed in said case, making the receiver, plaintiflf herein, a 
défendant in said case in the state court. This was the first time the 
receiver was in any manner made a party to any of the litigation. 

Thereupon, and before any order was issued as to the receiver, this 
action was brought against Paul Willis, the plaintiff in the suit in Linn 
county, lowa, Hon. Milo P. Smith, judge, who issued the injunction, 
and F. F. Dawley and E. A. Johnson, attorneys for Paul Willis, in 
said case, to restrain further proceedings in the state court, and to re- 
strain the enforcement of the order made by the state court as afore- 
said, upon the ground that the district court of Linn county, lowa, 
had no jurisdiction of the receiver, and had no jurisdiction to issue 
any order with référence to the property, employés, or rights of the 
receiver affecting the possession, control, or opération of said railway 
System, or its property. Application was made for a temporary in- 
junction, and such application was heard and submitted. The suit 
commenced by Paul Willis in the district court of Linn county, lowa, 
is in effect an action to specifically enforce a contract alleged to hâve 
been made with the Chicago, Rock Island & Pacific Railway Com- 
pany, through its gênerai manager, by which it is claimed the railway 
company agreed, pending certain litigation between its employés, to 
maintain the then existing status with référence to what is termed 
"the right of seniority," which has to do with promotions in the serv- 
ice. The efifect is, if enforced, to compel the receiver to employ for 
certain service certain persons who hâve acquired right thereto by 
reason of the length of service in the employment of the Chicago, 
Rock Island & Pacific Railway Company, and in efïect the enforce- 
ment of the contract is a restraint upon the receiver to employ persons 
who hâve not acquired the proper standing by reason of service for 
the railway company. 

[1] It is above stated that the action is to compel spécifie perform- 
ance of this contract. The proceeding in the state court is for this 
very purpose ; the efïect of the injunction sougbt being, if granted, to 
restrain the violation of the contract. The temporary injunction was 
granted against the railway company and its manager and superin- 
tendent. Of course, the railway company is in no sensé a proper 
party to the proceeding. The manager and superintendent are em- 
ployés of the receiver, and the injunction granted is in efïect a re- 
straint upon the receiver, although he was not a party to the suit at 
the time the injunction was granted. The receiver has now been made 
a party to the suit, so that the question has to be determined as to 
whether the state court has jurisdiction to grant, by injunction against 
the receiver, spécifie performance of the contract made by the railway 
company. 



174 239 FEDERAL EHPORTER 

Défendants rely upon section 66 of the Judicial Code, which permits 
a receiver to be sued without leave of the court which appointed him 
"in respect of any act or transaction of his in carrying on the business 
connected with such property." This statute was originally enacted 
in 1887 (24 Stat. 554, c. 373, § 3), and it is important to bear this date 
in mind in considering the expressions of the courts in cases decided 
since the enactment of the statute. This statute uses broad language, 
and yet it must be conceded that it is not comprehensive enough to 
include ail actions against receivers. Regardless of the language em- 
ployed by the court in appointing a receiver, and in directing him in 
the performance of the duties imposed upon him, there must be a cer- 
tain class of cases as to which the court appointing the receiver has 
sole jurisdiction. 

After a careful study of the cases I am satisfied that the line must 
be drawn between those cases which seek to recover a judgment 
against the receiver in the nature of damages and those cases which 
involve the possession of the property in the hands of the receiver, or 
the use of such property or the management thereof — the administra- 
tion of the property in his hands. As to questions of possession, use, 
and management, I am satisfàed that the appointing court, whether it 
be State or fédéral, has exclusive jurisdiction. In 34 Cyc. 416, it is 
said: 

"The rule requîrlng leave to sue a receiver Is sometlmes modlfled by local 
statutes, and has been changea by act of Oongress so far as the courts of the 
United States are concerned, by permlttlng a receiver appointed by those 
courts to be sued In another Jurisdiction In cases where his act Is drawn in 
question in transactions connected wlth the property In his hands, arising 
durlng the discharge of his duties as such officiai. Such provision does not 
authorize the brlnglng of ail actions without limitation, but only such as 
are of the class mentloned; as to others, leave of court should be obtalned. 
Thus a State statute providing that a receiver may be sued In respect to any 
act or transaction in carrying on the business connected wlth the property 
Intrusted to him does not authorize a suit against the receiver, without leave, 
for the corpus of the estate, and the opération of the fédéral statute has been 
restrlcted In the same manner to causes In respect to acts or transactions of 
the receiver, and does not llmlt the power of the court which appointed the 
receiver to protect the property In his custody from extemal attack." 

In White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 1018, 40 L. Ed. 67, 
the court says : 

"Any suit by or against such receiver, In the course of the wlnding up of 
such corporation, whether for the collection of its assets or for the défense of 
its property rlghts, must be regarded as ancillary to the main suit, and as 
cognizable In the Circuit C!ourt, regardless elther of the eitizenshlp of the 
parties or the amount In controversy." 

In Smith v. St. Louis & San Francisco Ry, Co., 151 Mo. 397, 52 S. 
W. 381, 48 h. R. A. 368, it is said : 

"Eeceivers are offleers of court to hold and manage property which Is in 
the reglstry of the court, and persons havlng any claim to property so situated 
must submit thelr clalms to the court that has obtalned jurisdiction over 
the res, and the court will not permit Its officers to be sued In any other tribu- 
nal without Its consent. This Is not only a law of comlty among courts, but 
Is a Jurlsdlctlonal necesslty, for It is manlfest that two courts could not, actini; 
separately, successfuUy manage the property or harmonlously dlstribute it. 
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Beach, Recelvers (Alderson's Ed.) §§ 229-240 ; Kerr, Becelvers (2d Ed.) p. 196 
et seg." 

Justice Moody, in Wabash Railroad Co. v. Adelbert Collège, 208 U. 
S. 38, 28 Sup. Ct. 182, 52 L. Ed. 379, says : 

"When a court of compétent jurisdictlon bas, by appropriate proceedings, 
taken property into Its possession through Its offlcers, the property is thereby 
wltbdrawn from the jurlsdiction of ail other courts. The latter courts, thoiigiî 
of concurrent jurisdictlon, are wltbout power to render any judgment whlch 
invades or disturbs the possession of the property wblle It is in the custody of 
the court whlch bas selzed it. For the purpose of avoldlng injustice which 
otherwise might resuit, a court during the continuance of its possession bas, 
as incident thereto and as ancillary to the suit in whlch the possession was 
acquired, jurlsdiction to bear and détermine ail questions respecting the tltle, 
the possession, or the control of the property. In the courts of the United 
States this incidental and ancillary jurlsdiction exists, although in the sub- 
ordinate suit there is no jurlsdiction arising ont of diversity of citizenship or 
(he nature of the controversy. ïhose prlnclples are of gênerai application, 
and not pecullar to the relations of the courts of the United States to the 
courts of the states. They are, bowever, of especial importance witb respect 
to tbe relations of those courts, whlch exercise independent jurlsdiction in the 
same territory, often over the same property, persons, and controversies. 
ïhey are not based upon any supposed superlority of one court over the othera 
but serve to prevent a contlict over the possession of property, which would 
be unseemly and subversive of justice, and bave been applied by thls court In 
many cases, some of which are cited, sometimes in favor of the jurisdictlon 
of tlie courts of the states, and sometimes in favor of the jurisdictlon of the 
courts of the United States, but always, it Is believed, impartlally and with a 
splrit of respect for the just authority of the states of the Union" (citlng 
many cases). 

In Murphy v. John Hoffman Co., 211 U. S. 562, 29 Sup. Ct. 154, 53 
L. Ed. Z27, it is said : 

"Where a court of compétent jurlsdiction bas taken property into Its 
possession, through its officers, the property is thereby withdrawn from the 
jurlsdiction of ail other courts. The court, having possession of the prop- 
erty, bas an ancillary jurisdictlon to hear and détermine ail questions respect- 
ing the tltle, possession, or control of the property. In tbe couits of the 
United States thls ancillaiy jurisdictlon may be exerclsed, thougb it is not 
authorized by any .statute. The jurlsdiction in such cases arises out of the 
possession of the proiierty, and is exclusive of the jurlsdiction of ail other 
courts, although otherwise the controversy would be cognizable in them. 
Wabash R. Co. v. Adelbert Collège, 208 U. S. 38, 54, 28 Sup. Ct. 182, 52 
L. Ed. 379, 380." 

It will be observed that the foregoing cases were décided subsé- 
quent to the enactment of the statute relied upon by défendant ; and 
it will aiso be observed, as the Suprême Court of the United States 
says, that this exclusiveness of jurisdiction is "not based upon any 
supposed superiority of one court over the others, but [that the prin- 
ciple] serves to prevent a conflict over the possession of property, 
which would be unseemly and subversive of justice." Wabash Ry. 
Co. V. Adelbert Collège, supra. 

This case also points out "that those principles are of gênerai ap- 
plication, and not peculiar to the relations of the courts of the United 
States to the courts of the states." The same rule would obtain were 
the receiver appointed in the state court of Linn county, and an action 
brought in this court which interfered with the ownership, control, or 
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management of the property. In O'Dell v. Batterman, 223 Fed. 292, 
138 C. C. A. 534, the Circuit Court of Appeals, Second Circuit, says: 

"Where a court of compétent Jurlsdictlon, whether fédéral or state, takes 
property Into Its possession through a recelver appointed by It, the property 
Is thereby withdrawn from the jurisdlctlon of ail other courts. As said by the 
Suprême Court of the United States In Murphy v. John Hofman Ce, 211 U. 
S. 562, 569, 29 Sup. Ct. 154, 156, 53 L. Ed. 327 (1909): 'The court, havlng posses- 
sion of the property, has an ancillary jurlsdictlon to hear and détermine ail 
questions respeeting the title, possession, or control of the property. In the 
courts of the United States thls ancillary jurlsdictlon may be exerclsed, thougli 
it Is not authorlzed by any statute. The jurisdlctlon in such cases arises out of 
the possession of the property, and Is exclusive of the jurisdlctlon of ail other 
courts, although otherwise the controversy would be cognIzaWe in them.' Ail 
other courts than the one which has the property in its possession are wlthout 
power to render any judgment which Invades or dlsturbs the possession of 
the property while it Is in the custody of the court which has selzed it. And 
in Wabash Railroad Co. v. Adelbert Collège, 208 U. S. 38, 54, 28 Sup. Ct. 182, 
52 L. Ed. 379 (1908), the Suprême Court declared that for the purpose of avold- 
ing injustice which otherwise might resuit, a court during the contlnuance of 
its possession has, as, incident thereto and as ancillary to the suit in which 
the possession was acqulred, jurisdlctlon to hear and détermine ail questlon.s 
respeeting the title, the possession, or control of the property. The court 
added that In the courts of the United States this incidental and ancillary 
jurisdlctlon exists, although In the subordlnate suit there Is no jurisdlctlon 
arising out of diversity of citlzenshlp or the nature of the controversy. The 
princlples to which attention has just been called are of gênerai application, and 
serve to prevent a conflict over the possession of property which would be un- 
seemly and subversive of justice. They hâve been applled by the Suprême 
Court of the United States impartially, sometlmes in favor of the jurisdlctlon 
of the courts of the states, and sometlmes in favor of the jurisdlctioa of the 
courts of the United States." 

In Investment Registry v. Chicago & M. Electric Railway Co. (D. 
C.) 204 Fed. 500, the court says : 

"His counsel is in error in urging that he is asserting an undoubted légal 
right. The fédéral statute (Judlclal Code [Act March 3, 1911, c. 231] § 66, 36 
Stat. 1104 [U. S. Comp. St. Supp. 1911, p. 155]), In relinqulshing to parties and 
to other courts the right to institute and entertaln, wlthout leave, proceedings 
agalnst a fédéral court recelver in respect of the conduct of their business, has 
reserved to the appointing courts sole power over the matter of satisfaction of 
the rights determined In such other courts. Dilllngham v. Hawk, 60 Fed. 497, 
9 C. C. A. 101, 23 L. B. A, 517; St. Louis S. W. Ry. v. Holbrook, 73 Fed. 112, 
19 C. C. A. 385; Mo. Pac. Ry. v. Tex. Pac. By. Co. (C. C.) 41 Fed. 314; Wlll- 
cox V. Jones, 177 Fed. 870, 101 C. C. A. 84 ; Tex. & Pac. Ry. Co. v. Johnson, 
151 U. S. 81, 14 Sup. et. 250, 38 L. Ed. 81." 

This quotation, I think, indicates something of the proper limitation 
of the statute in controversy, by holding that the statute "reserved 
to the appointing courts sole power over the matter of satisfaction of 
the rights determined in such other courts." 

Défendants assuma that the language of section 66, "But such suit 
shall be subject to the gênerai equity jurisdiction of the court in which 
such manager or receiver was appointed so far as the same may be 
necessary to the ends of justice," means that the appointing court has 
jurisdiction only when in the individual case it may be determined 
upon investigation that the ends of justice will not be attained in the 
State courts. Congress could not hâve meant this. Congress did not 
assume that in any case a party could not obtain justice in the state 
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courts. Congress certainly never intended that the question oï juris- 
diction of the state court would hâve to be tried out in the fédéral 
court upon the question as to whether the receiver could obtain a just 
judgment in the court in which the action was brought. 

What Congress meant was that "the matter of satisfaction of the 
rights determined in such other courts" was reserved to the appointing 
court. It was intended to give the right to bring an action in any 
court having jurisdiction against the receiver without previous leave 
of court in any case in which the suitor sought to fix a liability upon 
the receiver, which, after judgment, would still be subject to the équi- 
table powers of the court appointing the receiver. 

But in the case hère involved the proceedings in the state court will 
be final. There will be nothing for the appointing court to act upon. 
It will hâve no power to review the validity of the injunction. It be- 
comes effective at once, regardless of what hardship it may impose 
upon the receiver, and without référence to its efifect upon the manage- 
ment of the business for which the receiver was appointed. It is final, 
and, if not observed by the receiver, he is in contempt of the court, 
and the court appointing him would hâve no power to relieve hini 
froni proper penalty. 

In Durand v. Howard, 216 Fed. 585, 132 C. C. A. 589, L. R. A. 
1915B, 998, the Circuit Court of Appeals, Second Circuit, says : 

"It is generally consldered to be a matter wlthin the discrétion of the 
court whether it will détermine for itself ail clalms of or against the receiver, 
or will allow them to be lltigated elsewhere. In Porter v. Sabln, 149 U. S. 
473, 13 Sup. et. 1008, 1010, 37 L. Ed. 815 (1893) the Suprême Court speaklng 
through Mr. Justice Gray, said: 'When a court exercising jurisdiction In 
equity appoints a receiver of ail the property of a corporation the court as- 
sumes the administration of the estate, the possession of the receiver is the 
possession of the court, and the court Itself holds and admlnlsters the estate, 
through the receiver as its offieer, for the beneflt of those whom the court shall 
ultlmately adjudge to be entitled to it. Wisvirall v. Sampson, 14 How. 52, 65, 
14 U Ed. S22; Peale v. Phipps, 14 How. 368, 374, 14 L. Ed. 459; Booth v. 
Clark, 17 How. 322, 331, 15 L. Ed. 164 ; Union Bank v. Kansas City Bank, 136 
U. S. 223, 10 Slip. et. 1013, 34 L.. Ed. 341 ; Thompson v. Phœnix Ins. Co., 136 
V. S. 287, 297, 10 Sup. Ct. 1019, 34 L. Ed. 408. It is for that court in its dis- 
crétion, to décide whether it will détermine for Itself ail claims of or 
against the receiver or will allow them to be lltigated elsewhere. It may direct 
clalms in favor of the corporation to be sued on by the receiver in other tribn- 
nals, or may leave him to adjust and settle them without suit, as in its judg- 
ment may be most bénéficiai to those interested in the estate. Any clalm against 
the receiver or the corporation the court may permit to be put in suit in 
another tribunal against the receiver, or may reserve to itself the détermina- 
tion of ; and no suit, unless expressly authorlzed by statute, can be brought 
against the receiver without the permission of the court which appointed him. 
Barton v. Barbour, 104 U. S. 126, 26 L. Ed. 672 ; Texas & Pacific Ky. v. Cox, 
145 U. S. 593, 601, 12 Sup. Ct. 905, 36 L. Ed. 829." 

It is true that in most of the foregoing cases questions of property 
were involved, but I see no distinction between the possession of prop- 
erty and the management of property so far as the questions hère in- 
volved are concerned. If the district court of Linn county, lowa, has 
the power to prescribe the class of persons who shall be employed by 
the receiver, then it has the power to prescribe how many hours a day 
they shall work, if it were claimed that a contract therefor was made 
239 r.— 12 



178 239 FBDBEAL REPORTER 

with the railway company; it has power in a proper case to restrain 
the receiver from employing members of Brotherhoods, or the re- 
verse. It would also hâve power, upon présentation of a proper con- 
tract made with the railway company, to prescribe by injunction the 
number of trains that should be run, and the crossings that should be 
maintained, and the rentals that should be paid, and to enforce mostly 
any other condition afïecting the manner in which the receiver shall 
conduct the business of his office. 

[2] The Circuit Court of Appeals of this Circuit (Eighth) holds 
that the appointment of a receiver terminâtes ail executory contracts. 
In Kansas City Southern Railway Co. v. Lusk, 224 Fed. 704, 140 C. 
C. A. 244, it is said : 

"It Is well not to lose sight of the question whIch the District Court had 
before it. It was simply whether the court In Its discrétion and as a business 
proposition would continue to perform the contraet of 1898. The contract was 
not one binding on the recelvers untU renounced, but was one not blndlng on 
them until assumed under the direction of the court." 

The same court in Peabody Coal Co. v. Nixon, 226 Fed. 20, 140 
C. C. A. 446, says : • 

"We had occasion in another case (Railway Co. v. Lusk et al., 224 Fed. 
704 [140 C. C. A. 244]) at this term to observe that It Is not the rule that 
the contract of the owner of a trust estate is binding on the receivers untU 
renounced, but, contra, that the recelvers are not bound by the contract until 
they hâve afflrmed It and assumed its burdens under the direction of the court." 

In this case there was a contract made by the railroad company 
with the coal company for 20 years, only about one year had expired 
when the receivers were appointed, and the court appointing the re- 
ceivers authorized them to renounce the contract. 

As applied to the controversy before the court, thèse cases clearly 
indicate that as to those agreements and contracts and obligations 
entered into by the railway company, which are still executory, the 
appointing court has a large discrétion, to be exercised in view of the 
efifect which the enforcements of the contracts would hâve upon the 
conduct of the affairs of the receivership ; and it must be recognized 
that no other court, exCept the appointing court, can hâve that broad 
knowledge of the afïairs of the receivership which would enable it to 
direct, either by affirmative order or by injunction, the method of 
management of the business which the receiver should be compelled 
to employ. 

I am not passing upon the question as to whether this court, not 
being the appointing court (except as to ancillary appointment), has 
jurisdiction to try the question involved in the case in Linn county ; 
but, under the foregoing authorities, I am satisfîed that this court 
has jurisdiction to restrain the défendants from continuing the pro- 
ceedings in the district court of Linn county. This holding is not 
agreeable to this court. No court is disposed, except upon most 
urgent necessity, to restrain proceedings in another court ; but upon 
most careful considération there is no other course open to me. 1 
hâve in no manner considered the merits of the contention made in 
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the lower court. I hâve given considération only to the question of 
jurisdiction. 

It is proper that I should say in this connection that the spécifie 
questions presented to this court hâve not been presented to the state 
court, inasmuch as the receiver has not yet appeared therein. The 
position of plaintifif herein is much stronger than in many of the cases 
referred to, because of the broad language employed by the court in 
his appointment, and the directions given, and the restraining orders 
entered ; but, aside from ail this, I am satisfied that the rule contend- 
ed for by the plaintifï obtains, and it v/'ûl be se ordered, and temporary 
injunction vvill issue as prayed. 



BTJRROUGHS ADDING MACH. CO. v. SCANDINAVIAN-AMERICAN BANK. 

(District Court, W. D. Washington, N. D. January 23, 1917.) 

No. 3454. 

1. Action <S=>25(4) — Actions fob Puechase Peice — Défenses — Fbacd. 

Under Act March 3, 1911, § 274b, as added by Act March 3, 1915, c. 90, 38 
Stat. 936, provlding that In ail actions at law équitable défenses may be 
intërposed by answer, plea, or repUeation, wlthout the necesslty of fillng 
a bill on the equlty slde of the court, a buyer can plead the équitable dé- 
fense of f raudulent mlsrepresentatlons in an action of assumpslt against 
hùn by the seller for the purchase prlce of the goods. 

[Ed. Note. — For other cases, see Action, Cent. Dlg. J 153; Dec. Dig. 
<S=25(4).] 

2. FEAUD <S=>11(1) — MiSEEPRESENTATIONS SXATEMENTS OF FACT. 

Représentations by the seller of bookkeeplng machines, who had ex- 
amined the System employed by plaintifï, that the work then belng done 
by elght men with addlng machines could be done by four men with 
the bookkeeplng machines, whereby the buyer was induced to purchase 
the machines, were représentations of fact, not statements of opinion. 

[Ed. Note. — For other cases, see Fraud, Cent. Dlg. § 12; Dec. Dlg. 
®=»11(1).] 

3. Evidence <S=3434(11) — Paeol Evidence — Weitten Conteact ot Sau:^ — 

FliAUDULENT REPKESENTATIONS. 

Paroi évidence is admissible to show that the contract for the sale of 
machines evidenced by written memoranda was procured by fraudulent 
représentations, since such évidence does not varythe contract, but 
shows that no valid contract had in fact been entered Into. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. §§ 2013, 2014; 
Dec. Dig. €=434(11).] 

4. Pleadinq <S=04 — Actions bt Seller — Défenses — Pleading Sepaeately. 

In an action for the purchase price of certain macliines, the défenses 
that the sale had been procured by fraudulent représentations and that 
the machines were mechanically Imperfect should be separately pleaded. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 191, 192; Dec. 
Dig. <S=94.] 

At Law. Assumpsit by the Burroughs Adding Machine Company 
against the Scandinavian-American Bank. On plaintifï's motion to 
strike a portion of the answer, or in the alternative to compel defend- 

4=For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dtgest» & Indexe» 
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ant to State separately its causes of défense. Motion to strike denied, 
and défendant ordered to state its défenses separately. 

Tucker & Hyland, of Seattle, Wash., for plaintiff. 
Ballinger, Battle, Hulbert & Shorts, of Seattle, Wash,, for défend- 
ant. 

NETERER, District Judge. This is an action of assumpsit to re- 
cover upon written memoranda by which the défendant ordered cer- 
tain adding machines. The défendant, answering, admits the exécu- 
tion of the memoranda, and then says: That the plaintiff practiced 
f raud in inducing the défendant to sign the contract, in that the plain- 
tiff made représentations of facts which did not exist, which were 
believed by the défendant, and which moved it to enter into the con- 
tract; that the défendant is a banking concern, employs six book- 
keepers and two statement men, and also operated two adding 
machines, used by the employés in making out the statements of indi- 
vidual accounts; that the plaintiff "made an examination of the de- 
fendant's books, its method of bookkeeping, and its manner and meth- 
od of getting out statements for each individual depositor in said bank, 
and familiarized himself with the amount of work to be donc, 
* * * and further stated, in effect, to the défendant, that the 
machines would do the work of four men, and that the work could 
be done, that was being donc by the eight men and two machines then 
employed, by four men and the plaintiff's machines ; that the defend- 
ant's ofîficers stated that, if such statements were true, it would pur- 
chase the four machines, and that the défendant was assured such 
statements were true, and that the défendant thereupon signed the 
order; that the machines were thereafter installed, and experts were 
employed, and the machines given a thorough trial, and "utterly failed 
to perform the work, either in character or amount, represented by 
the plaintiff; that said machines, and each and ail of them, were not 
mechanically perfect, were not efficient, and could not do and perform 
the work represented by the plaintiff, and after a thorough trial, and 
after the assistance of experts of the plaintiff company, it developed 
that said machines were a failure, and on account thereof this de- 
fendant was unable to use them, and was required to go back to its 
former System of doing its work" — and then states that the représen- 
tations were false, were known to be false at the time, and that the 
machines hâve been stored, subject to the order and disposition of the 
plaintiff. 

The plaintiff bas moved to strike ail of that part of the answer 
which sets up the f raudulent représentations, as irrelevant and imma- 
terial, and not proper to be set up in a défense of the matters set 
forth in the complaint, and in the alternative moves that the défend- 
ant be required to state separately its causes of défense, one appear- 
ing on the ground of false représentations, and the other being on the 
ground of failure of the machines to be mechanically perfect, in the 
event the court should deny the first motion. 

[1] This défense is urged under section 274b of the act of March 3, 
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1915 (38 Stat. 956; 1916 Supp. Fed. Stat. Annot. page 138), which 
provides : 

"That in ail actions at law équitable défenses may be Interposed by an- 
swer, plea, or repUcation wlthout the necesslty of flling a bill on the equity 
side of the court. The défendant shall hâve the same rights in such case as 
if he had filed a bill embodying the défense of seeking the relief prayed for 
in such answer or pieu. Equitable relief respecting the subject matter of the 
suit may thus be obtained by answer or plea. In case affirmative relief is 
prayed in such answer or plea, the plaintiff shall flle a replication. Review 
of the judgment or deoree entered in such case shall be regulated by rule of 
court. Whether such review be sought by writ of error or by appeal the ap- 
pellate court shall hâve full power to render such judgment upon the records 
as law and justice shall require." 

Prior to the enactment of this provision équitable défenses could 
not be asserted in a law action, but under this provision the équitable 
défense can be urged in the instant case. 

The plaintiff contends that the memoranda cover the entire agree- 
ment of the parties, and that there is no warranty in the written metn- 
oranda, and therefore the rights of the défendant are limited by the 
agreement, and that the représentations claimed to hâve been made 
are merely the vendor's opinion, judgment, or estimate as to what the 
machines would do, and do not amount to a warranty, and quotes the 
rule set out in 35 Cyc. 383, and also, Carver-Shadbolt Co. v. Norman 
Loch, 87 Wash. 453, 151 Pac. 787, in which the court held that rep- 
résentations, made upon selling a hay Stacker, that it would stack hay 
from 50 cents to $1 cheaper than a "T" Stacker in use by the vendee, 
cannot be held to be a warranty, but are a mère expression of opinion 
constituting "seller's praise," and not actionable, and also cites De 
Witt V. Berry, 134 U. S. 306, 10 Sup. Ct. 536, 33 L,. Ed. 896, in which 
it was said that, if a contract of sale is in writing and con tains no 
warranty, paroi évidence is not admissible to add a warranty; and 
Seitz V. Brewers' Refrigerating Machine Co., 141 U. S. 510, 12 Sup. 
Ct. 46, 35 ly. Ed. 837, is also cited by the plaintiff. In that case it was 
held that since the contract was couched in terms importing a com- 
plète lega! obligation, and no uncertainty as to the object or extent of 
the engagement obtained, it would be conclusively presumed that the 
whole engagement of the parties and the manner of their undertaking 
were reduced to writing, and the parties would be bound thereby. The 
court expressly stated, however, that there was no pretense of fraud, 
accident, or mistake. 

In Milwaukee Boiler Co. v. Duncan, 87 Wis. 120, at page 125, 58 
N. W. 232, at page 234 (41 Am. St. Rep. 33), an action to recover the 
balance due on the price of a boiler furnished upon the defendant's 
written order, the court, in refusing to consider a paroi contract sought 
to be established with relation to a warranty, said : 

"It is equally well settled that, if the article is sold by a formai written 
contract which is silent on the subject of warranty, no oral warranty made 
at the same time or previously can be shown, as the writing is conclusively 
Bupposed to embody the whole contract ; nor can any âdditional oral war- 
ranty be ingrafted or added to one that is written." 
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In Dowagiac Mfg. Co. v. Mahon, 13 N. D. 516, 101 N. W. 903, the 
court stated that an answer and counterclaim alleging a written con- 
tract of sale of drills and disks provided that they were of proper 
pattem, and properly constructed to do the work at the place where 
the vendees were employed, and which was entered into in reliance 
upon such statements and représentations, does not state a défense or 
counterclaim for fraud and deceit, The court (13 N. D. at page 523, 
101 N. W. at page 904), however, said : 

■ "It Is not to be disputed that fraudulent représentations of a fact will, un- 
der certain conditions, entltle the purchaser to annul the contract. It is diffl- 
cult to construe tbis allégation of the answer as a etatement of an exlsting 
or past fact. * • • " 

[2] In this case I think we must bear in mind that the défendant 
employed a certain System for doing a given kind and amount of work ; 
that the plaintiff examined into the amount and character of work, 
the facilities employed, and after such examination sold to the défend- 
ant the machines to do that particular work with a given number of 
men. The machines were sold for a definite purpose and for a defi- 
nite character of work, and "utterly failed" to perform the work. 
The language in the answer is conclusive that the défendant was in- 
duced to enter into the contract by représentations of the plaintiff, 
said to be false and fraudulent. It is a well-settled exception to the 
gênerai rule excluding paroi évidence to afifect a written contract that, 
where the parties were induced to enter the same by false and fraud- 
ulent représentations, paroi évidence may be received for the purpose 
of showing fraud. 14 Amer. & Eng. Enc. of Law (2d Ed.) page 199. 
The contention of the défendant is, not that paroi évidence should 
be received to vary the terms of the written contract, but rather that, 
because of the false and fraudulent représentations made, no contract 
was entered into. There is a distinction between statements to vary 
the terms of a contract and statements to show that no contract in 
fact had been entered into. Schroeder v. Hôtel Commercial Co., 84 
Wash. 685, 147 Pac. 417. In the one case the paroi testimony to show 
spécifie warranties is not admissible, because it varies the terms of a 
written contract; whereas, in the other case, fraudulent représenta- 
tions may be shown for the purpose of vitiating the contract. 

In Kirby v. Thurmond (Tex. Civ. App.) 152 S. W. 1099, an action 
to rescind a contract upon the ground of misrepresentations, the plain- 
tiff alleging that the défendant misrepresented the quantity of the 
goods in the store, amount of business transacted, etc., in the written 
contract making the transfer appeared this clause : 

"It Is understood that said stock is sold as It now stands and the vendor 
does not warrant as to quantity." 

The défendant contended that paroi testimony could not be received 
to vary the terms of the written contract. The court held that fraud 
vitiates ail contracts, and that, if a party perpétrâtes a fraud that in- 
duces another to change his relation, paroi évidence may be received 
to establish the fact. If the statements of the défendant in its an- 
swer are true, and the court should hold that paroi évidence could not 
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be received as to statements made which induced the défendant to 
sign the contract, then the court would hold the maxim that fraud 
vitiates every transaction no longer to be the rule. Such a principle 
would in a short time break down every barrier which the law has 
erected against fraudulent dealing. With respect to the matters charg- 
ed in the answer and the transactions set forth between the parties, 
it cannot be said that the parties dealt with each other at arm's length, 
and that tlie défendant had knowledge, or could hâve obtained it, as 
to the capacity of the machines ; but the answer states that the plaintiff 
was advised and examined into the need of the défendant, and, after 
ascertaining the need of the défendant, made the représentations and 
sold the machines to meet this demand, and that the défendant, being 
in ignorance of the fact, believed the statements which were thus 
falsely and fraudulently made. I think the défendant clearly cornes 
within the holding of the Suprême Court of the United States in Smith 
V. Richards, 13 Pet. (Curtis Ed.) 18, in which the court, at page 24 
(10 L. Ed. 42), said: 

"In 1 Maddock's Chancery, 208, It Is thus stated: If, indeed, a man, ui)on 
a treaty for any contract, make a false représentation, whether knowingly or 
net, by means of which he puts the party bargaining under a mistake upon 
the terms of bargain, it is a fraud, and relievable in equity. The doctrine 
thus laid down is almost in the very words used by the Chancellor, in the 
case of Neville v. Wilkinson, L. Brown's Ohan. Cases, 546, • * * and the 
liart of the proposition embraced by thèse words is founded upon the case of 
Alnslie V. Medicot, 9 Vesey, 21, which fully sustains Mr. Maddock. In this 
latter case the followlng strong language is used: 'No doubt by a représenta- 
tion a party may bind himself just as much as by an express covenant. If, 
knowingly, he represents what is not true, no doubt he is bound. If, with- 
out knowlng that it is not true, he takes upon himself to make a représenta- 
tion to another, upon the faith of which that other acts no doubt he is bound, 
tiiough his mistake was perfectly innocent ♦ * * In 1 Story's Equity, 
201, 202, it is thus stated: 'Where the party intentlonally, or by design, mis- 
lepresents a material fact, or produces a false impression, in order to mislead 
another, or to entrap or cheat him, or to obtaln an undue advantage of him ; 
in every such case • * • there is an evil act, with an evil latent — dolum 
inalum ad circumveniendum. And the misrepresentation may be as well by 
deeds or acts, as by words ; by artifices to mislead, as by positive assertions.' 
Whether the party thus misrepresenting a fact knew It to be false, or made 
the assertion without knowlng whether it were true or false, is wholly imma- 
terial ; for the affirmation of what one does not know, or believe to be true, 
Is etjually, in morals and law, as unjustiflable as the affirmation of what Is 
known to be positively false. And even if the party innocently misrepresents 
a fact, by mistake, it is equally concluslve ; for it opérâtes as a surprise and 
imposition on the other party. Or, as Lord Thurlow expresses It, In Neville 
v. Wilkinson, 'it misleads the parties contracting, on the subject of the con- 
tract." " 

[4] I think the motion to strike should be denied. The défendant 
however, should separately state his causes of défense, so that one 
will set out the fraudulent représentations, and the other the mechani- 
cally imperfect construction. 
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PHILADELPHIA, H. A P, B. CO. et al. t. LEDERER. Collector of Internai 

Revenue. 

(District Court, E. D. Pennsylvanla. January 18, 1917.) 

Nos. 3256-3280. 

1. Intebnal Revenue <S=>38 — Excisœ Tax — Acrrow To Recovee — Issues. 

In a suit to recover ttie excise tax erroneously paid by a corporation 
wlilch was not doing business but merely leasing Its property to another 
whlch operated its railroad and paid a flxed rental therefor, the lease 
cannot be coUaterally attacked by showlng that the lessee claimed under it 
as assignée though the lease was not assignable. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 83, 84 ; 
Dec. Dlg. <S=>38.] 

:i. Abatement and Revival <S=»53 — Death — Recoveey of Customs Dutibs — 
Action on Implied Contbact. 

An action to recover internai revenue taxes erroneously collected is 
assumpslt on an ImpUed contract, and survives agalnst the personal repré- 
sentatives of the collector if he dies pendlng the suit. 

. [Ed. Note. — For other cases, see Abatement and Revival, Cent. Dlg. §5 
251, 252; Dec. Dlg. <S=j53.] 

3. Internai. Revenue <S=>38 — Tax IiXEaALi.T Collected — Pabties — Succes- 

soBs IN Office. 

In the absence of statute, one from whom internai revenue was illegally 
collected cannot recover the amount from the successor in office of the 
collector who made the collection. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. !S 83, 84 ; 
Dec. Dig. <g=>38.] 

4. Intebnal Revenue <s=»38 — Tax Illeoally Collected— Recoveey — Stat- 

ute. 

Act March 3, 1863, c. 76, § 12, 12 Stat. 741 (Comp. St. 1913, § 1635), pro- 
viding that, when a recovery is had agalnst a collector of the revenue for 
any money exacted by hlm and paid into the treasury and the court cer- 
tifies that there was probable cause for the act of the collector, no exécu- 
tion shall Issue agalnst his property, but the judgment shall be paid out 
of the treasury, does not raake the suit one agalnst the ofBcer in his offi- 
ciai capacity, so as to permit recovery agalnst hlm for money collected 
by his predeeessor In office, slnce the granting or refusai of the certiflcate 
of probable cause is withln the discrétion of the court, and if it were re- 
fused the officer would be held liable for money which he never recelved. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 83, 84 ; 
Dec. Dig. <S=938.] 

5. Intebnal Revenue ®=»38 — Recovery of Tax — Successob in Office — Stat- 

ute. 

Act Feb. 8, 1899, c. 121, 30 Stat. 822 (Comp. St. 1913, § 1594), providing 
that suits begun agalnst officers of the United States in their officiai 
capacity may be continued against their successors in office, does not 
authorlze the institution of a suit against an internai revenue collector 
for taxes erroneously collected by his predeeessor in office against whom 
no action was brought; plaintlff's remedy belng by proceeding against 
the predeeessor under Rev. St. § 3226 (Comp. St. 1913, § 5949), or by pro- 
ceeding under Judlcial Code, § 24, par. 20 (Act March 3, 1911, c. 231, 36 
Stat. 1093 [Comp. St. 1913, § 991]). 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84 ; 
Dec. Dig. <S=»38.] 

C=9f or ether cases ses same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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At Law. Action by the Philadelphia, Harrisburg & Pittsburgh 
Railrçad Company and others against Ephraim Lederer, Collecter oi 
Internai Revenue for the First Collection District of Pennsylvania. 
On defendant's motion for a new trial and for judgment upon a point 
of law reserved. Motion denied. 

Wm. Clarke Mason, of Philadelphia, Pa., for plaintiffs. 
Edward S. Kremp, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The several railroad companies, 
plaintiffs, brought suit to the use of the Philadelphia & Reading Rail- 
way Company, as lessee of their railroad properties, against Ephraim 
Lederer, as United States collector of internai revenue, for taxes for 
the fiscal years 1909, 1910, 1911, and 1912, paid under protest as 
spécial excise taxes with respect to the carrying on or doing of busi- 
ness by them as corporations organized for profit and having capital 
stock represented by shares, under the provisions of section 38 of 
the act of Congress approved August S, 1909 (Act Aug. 5, 1909, c. 6, 
36 Stat. 112 [Comp. St. 1913, §§ 6300-6307]). By agreement of 
counsel, the cases were tried together before the sarae jury. 

It was alleged in the statements of claim, and proved at the trial, 
that the several plaintiff corporations were not actively engaged in 
the opération of their railroads, but that the Philadelphia & Reading 
Railway Company was, during the period in question, operating them 
under lease, and that the income for which return was made and 
the taxes in question collected was received by the several plaintiffs as 
rental for their roads and distributed by them as dividends to their 
stockholders. The facts in relation to the carrying on of business by 
the plaintiffs, as shown by the varions leases under which the railroads 
were operated, clearly brought ail of the plaintiffs within the law as laid 
down in the Minehill Case, 226 U. S. 295, 33 Sup. Ct. 419, 57 h. Ed. 
842. 

[ t ] As to the Philadelphia, Harrisburg Si Pittsburgh Railroad Com- 
pany, it was contended on behalf of the collector that the Philadel- 
phia & Reading Railway Company was not operating the road as 
lessee, because it claimed as assignée under a lease which was not 
upon its face assignable. As the testimony conclusively showed that 
the rental had been paid to the plaintiff as lessor, and that the road 
had been, since the assignment, operated by the Philadelphia & Reading 
Railway Company, under the terms of the lease, no sufficient ground 
is presented for a collatéral attack upon the lease. 

The principal contention in the case, however, was based upon the 
fact that the taxes for 1909, 1910, and 1911 were not paid to or col- 
lected by the défendant, but were paid to and collected by his pred- 
ecessor in ofiice, William McCoach. It was therefore contended on 
the part of the défendant that, even if ail the taxes were unlawfuUy 
collected under the décision in the Minehill Case, a verdict and judg- 
ment could not go against him for the taxes paid to Collector Mc- 
Coach. Upon the conclusion of the évidence, the court, after some 
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preliminary comment, directed a spécial verdict in each case in the 
following language: 

"You are therefore Instructed to flnd a verdict In favor of the plalntilï 
for taxes paid to Mr. McCoach for 1909, 1910, and 1911, the sum of • • *, 
and for the amount pald to Mr. Lederer for the year 1912, the sum of 
* * * the amounts In each case being Inclusive of Interest from the 
date of payment. Thls verdict Is found subject to a point of law reserved 
by the court as to vs^hether under the évidence the plalntlfC Is entltled to re- 
cover anything for the taxes paid to Mr. McCoach." 

The jury returned a spécial verdict in each case accordingly. 

[2] The cause of action in thèse cases is assumpsit upon an im- 
plied contract to retum money unlawfully received. The nature of 
the action is clearly determined in the case of Patton v. Brady, Ex'x, 
184 U. S. 608, 22 Sup. Ct. 493, 46 L. Ed. 713, where Mr. Justice 
Brewer reviews the prior cases, and it is held that, where a collector 
dies pending the suit, the suit survives against his personal représen- 
tative. That upon a judgment in such an action the collector is per- 
sonally liable and exécution can, except for statutory provisions, be 
had against his property, there appears to be no doubt. 

In suits brought against collectors of the revenue for acts donc 
by them or for the recovery of money exacted by or paid to them 
and by them paid into the treasury, Congress by the Act of Sept. 24, 
1789, c. 20, 1 St. 92, re-enacted by the Act of March 3, 1863, c. 76, 
§ 13, 12 St. 741, made it the duty of district attorneys to appear in 
behalf of the défendants in such suits unless otherwise instructed by 
the Secretary of the Treasury. Rev. Stat. § 771 (Comp. St. 1913, 
§ 1296). And, in order to protect collectors from personal liability 
for officiai acts in proper cases, by section 12 of the Act of Marcîa 
3, 1863, Rev. St. § 989 (Comp. St. 1913, § 1635), Congress provided : 

"When a reccvery is had in any suit or proceeding against a collector or 
other offlcer of the revenue for any act done by him, or for the recovery of 
any money exacted by or pald to him and by him paid into the treasury, in the 
performance of his officiai duty, and the court certifies that there was probable 
cause for the act done by the collector or other offlcer, or that he acted under 
tlie directions of the Secretary of the Treasury, or other proper otBcer of the 
government, no exécution shall issue against such collector or other offlcer, 
but the amount so recovered shall, upon final judgment, be provided for and 
paid ont of the proper appropriation from the treasury." 

[3] There is no principle of the common law by virtue of -which 
a plaintiff, whose money has been unlawfully taken by a collector 
of internai revenue, who, but for the provisions of section 989, would 
be liable to hâve his individual property taken in exécution upon a 
judgment rendered in a suit brought against him, can recover the 
amount thus taken from the coUector's successor in office who has had 
nothing to do with the unlawful taking. 

[4] It is contended on behalf of the plaintiffs that, because of 
the provision that, upon a certificate by the court of probable cause, 
no exécution shall issue against the collector, but the amount upon 
final judgment shall be provided for and paid out of the proper ap- 
propriation from the treasury, the suit has become one against the 
officer in his officiai capacity, and therefore a right of action survives 
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against his successor in office. With the exception of the case of 
Armour v. Roberts (C. C.) 151 Fed. 846, no authority has been pointed 
out to the court upon which this proposition is based; but, so far 
as proceedings for compelling the performance of officiai duties by 
mandamus or the prévention of officiai acts by injunction, the con- 
trary has been in principle repeatedly held. United States v. Bput- 
well, 17 Wall. 604, 21 L. Ed. 721; Warner Valley Stock Co. v. 
Smith, 165 U. S. 28, 17 Sup. Ct. 225, 41 L. Ed. 621 ; United States 
ex rel. Bernardin v. Butterworth, 169 U. S. 600, 18 Sup. Ct. 441, 
42 L. Ed. 873 ; Pullman Company v. Croom, 231 U. S. 571, 34 Sup. 
Ct. 182, 58 L,. Ed. 375. 

[5] It is argued by counsel for plaintiffs, however, that a suit for 
taxes collected by his predecessor lies against the défendant by rea- 
5on of the Act of February 8, 1899, c. 121, 30 St. 822, U. S. Comp. 
St. 1913, § 1594, under the provisions of which, by proper steps, 
successors of officers of the United States may be substituted for 
them in suits commenced against the latter in their officiai capacity. 
Tliis act does not help the plaintiffs, for it in terms is intended to 
prevent the abatement of suits, actions, or other proceedings which 
hâve already been lawfully commenced by or against an officer of 
the United States in his officiai capacity or in relation to the discharge 
of his officiai duties, by reason of his death or the expiration of his 
terna of office, or his retirement, or résignation, or removal from of- 
fice. It is unnecessary to détermine whether the act was intended 
to apply to suits to enforce the personal liability of a collector for 
taxes wrongfuUy collected by him in his officiai capacity, for in the 
présent case no suit, action, or proceeding was brought against Col- 
lector McCoach. It is not for the courts to extend the statutory pro- 
visions by which Congress has authorized the payment out of the 
treasury of judgments against collectors of internai revenue and other 
officers. Their provisions are plain. Upon taking the steps provided 
for in section 3226, Revised Statutes (Comp. St. 1913, § 5949), suit 
could hâve been brought by the plaintiffs against Collector McCoach 
at any time after six months from the date of the appeal for refund 
to the Commissioner of Internai Revenue. The plaintiffs had a fur- 
ther remedy under the provisions of the Judicial Code of March 3, 
1911, c. 231, § 24, par. 20, 36 St. 1087, 1093 (Comp. St. 1913, § 991), 
foiTuerly the Tucker Act of March 3, 1887, c. 359, §§ 1 and 2, 24 St. 
505, to recover the amount of taxes paid under protest. United 
States v. Emery, 237 U. S. 28, 35 Sup. Ct. 499, 59 L,. Ed. 825. 

The district attorney contends, and his contention is sound, that 
section 989 of the Revised Statutes does not, authorize a certificate 
of probable cause, except in favor of the collector to whom the tax 
was paid, and that, if section 989 should be held to apply to a suit 
brought against his successor, the court might in its discrétion refuse 
the certificate of probable cause, the granting of which is discretion- 
ary and not reviewable, as decided in the case of United States v. 
Abatoir Place, 106 U. S. 160, 1 Sup. Ct. 169, 27 L. Ed. 128, and there- 
by the présent collector would become personally liable for the act 
of his predecessor. While, under the facts in the présent case, prob- 
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able cause would no doubt be shown if the taxes for 1909, 1910, and 

1911 came within the provisions of section 989, the court would, in 
granting such a certificate in this case, go beyond the plain terms of 
the statute. The présent question was before Judge Augustus N. 
Hand in the case of Roberts v. Lowe (D. C.) 236 Fed. 604, upon de- 
murrer to a complaint, and the same conclusion reached by him. I 
concur with Judge Hand in finding no sufficient basis for the con- 
trary conclusion reached by Judge Smith McPherson in the case of 
Armour v. Roberts (C. C.) 151 Fed. 846. 

Judgment will be entered upon the spécial verdict for the plaîntiff 
for the amount of the taxes paid to Collector Lederer for the year 

1912 in each case. In view of the décision in the Minehill Case, the 
defendant's motions for new trial are refused. 



MARTIN T. MATSON NAV. CO. et al. 

(District Court, W. D. Washington, N. D. January 22, 191T.) 

No. 337T. 

1. Corporations (g=s>632 — Oitizenship. 

The State In wbich a corporation is organized détermines Its citizenship, 
whether It has offices and transacts business in the state in which suit Is 
brought or not. 

[Ed. Note.— For other cases, see Corporations, Cent DIg. §S 2487, 2488 ; 
Dec. Dig. (©=5632.] 

2. Rkmoval of Causes <®=936 — Bight or Removal — Déniai. 

The right of removal on account of diversity of citizenship may not be 
defeated by fraudulent joinder of a résident défendant having no con- 
nection with the controversy. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent Dlg. f 79; 
Dec. Dig. <©=336.] 

3. Removal or Causes <S=S6(2) — Pétition — ^Allégations. 

A nonresident défendant, seeklng removal on account of diversity of 
citizenship of an action in which a résident défendant was joined, must 
allège facts showlng the joinder was fraudulent, unless that Is apparent 
on the face of the complaint, and merely to apply the word "fraudulent" 
is insutiiclent 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent Dig. |§ 170, 
173; Dec. Dig. ®=»86(2).] 

4. Eemoval or Causes <S=47 — Issue — Détermination. 

For the purpose of removal of a cause, the issue tendered Is what plain- 
tlff makes It in his complaint. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. $ 92; 
Dec. Dig. <©=47.] 

6. Removal of Causes ®=»36 — Right to Remove — Fraudulent Joinder. 

The complaint In an action begun in the Washington state courts by a 
citizen of that state alleged that a steamship company, a California cor- 
poration, operated a steamship between the ports of that state and Wash- 
ington, that the two Individual défendants were the chlef engineer and as- 
sistant engineer of the vessel, and that plalntiffi's Intestate, while em- 
ployed as a mechanic by putting bolts in the base of the engine, was 
killed when the assistant engineer negllgently opened the valve, allowins 

^=>For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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hot water to flow upon deceased. The complaint further alleged that 
the engines were under the control of the two indlvldual défendants, and 
It was tlieir duty to warn deceased before openlng the valve. The chief 
engineer, who of ail the défendants was the only citizen of Washington, 
was absent at the time of the accident. HeU, that the cause was properly 
removable to the fédéral courts by the corporate défendant, there being 
dlversity of dtizenship and the Joinder of the chief engineer being improp- 
er, for his liability, if any, was entirely distinct from the llabillty of the 
corporate défendant for the négligent act of the assistant engineer. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dlg. § 79; 
Dec. Dig. «=36.] 

At Law. Action by Ivouise Martin against the Matson Navigation 
Company, a corporation, and others, begun in the state court and re- 
moved to the fédéral District Court. On motion to remand. Motion 
denied. 

Vanderveer & Cummings, of Seattle, Wash., for plaintiff. 
Ballinger, Battle, Hulbert & Shorts, of Seattle, Wash., for défend- 
ants 

NETERER, District Judge. This action was commenced in the 
state court and removed to this court upon the grounds of separable 
controversy and fraudulent joinder, and a motion to remand has been 
made, in which it is denied that there was a fraudulent joinder. The 
complaint, in substance, allèges that the défendant company Is a Cal- 
ifornia corporation, doing a common carrier of passengers and mer- 
chandise business between the ports of Washington and Califomia, 
and as such operated the steamship Hyades ; that the défendants Sny- 
ûer and Clarke were employed by the défendant company as chief 
engineer and assistant engineer, respectively, on said steamship; that 
on March 3, 1916, one William Brown was employed by the Standard 
Boiler Works, of Seattle, as a mechanic, and on said day was engaged 
in putting certain bolts in the base of the engine of the vessel, pur- 
suant to contract of the boiler company and the défendant company, 
and while so engaged had removed a plate from the deck of said ves- 
sel from which the engines and machinery were controUed and oper- 
ated, and had "crawled down underneath the engines, condenser, and 
hot well, and while in this position the défendant Miles R. Clarke neg- 
ligently and carelessly opened the valve controlling the flow of water 
in said hot well and condenser in such a manner as to cause the same 
to overflow and flood the place where the said William Brown was 
engaged at his work, and to cause hot and boiling water to fall upon, 
envelop, and horribly burn and scald the body of said William Brown," 
from the efïects of which he died on- the 5th of March following; 
that the said engines, boiler, and hot well were at ail times mentioned 
under the supervision and control of the défendants Miles R. Clarke 
and Charles W. Snyder, "and that it was the duty of the said Miles 
R. Clarke and Charles W. Snyder to warn said William Brown of 
the danger to said William Brown from the source af oresaid" ; and 
that it was "the further duty of the said Miles R. Clarke and saii 
Charles W. Snyder to so operate said engines, boilers, and hot well 
as net to endanger the life of said William Brown while engaged in 
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said work as aforesaid." The mother of the deceased prosecutes this 
action. 

The pétition for removal states that Clarke is a résident of California 
and bas not been served with process, and that Snyder is a résident 
of the State of Washington; dénies that Snyder at the time of the 
accident had charge of the opération and control of the vessel or any 
portion thereof, and states that he was not aboard the vessel, which 
fact was known to the plaintifï, and that he was fraudulently joined to 
def eat removal to this court on the ground of diversity of citizenship ; 
and further states that the causes of action, if any, are separable, and 
that, if the défendant company is liable at ail, it is under the doctrine 
of respondeat superior, and not by reason of any concurrent négli- 
gence of the défendant company. 

The plaintiff dénies that Snyder was fraudulently joined, but al- 
lèges that Brown met his death at a place under the supervision and 
control of said Snyder, "at a time when he was known by said Snyder 
to be at said place upon the express invitation of the défendant Mat- 
son Navigation Company, said Snyder's master, and that there was 
inhérent in said place the danger which caused the death of the said 
deceased, which fact was known to said Snyder." 

[1-4] The State in which a corporation is organized détermines the 
citizenship, whether it has offices and transacts business in the state 
in which the suit is sought to be brought or not. Johanson v. Alaska 
Treadwell Gold Mining Co., 225 Fed. 270. The right of removal 
may not be defeated by a fraudulent joinder of a résident défendant 
having no real connection with the controversy; but the défendant 
seeking removal must allège facts that force the conclusion that the 
joinder is fraudulent, unless it is apparent upon the face of the com- 
plaint, and merely to apply the term "fraudulent" will not sufifice. 
Chesapeake & Ohio Ry. v. Cockrell, 232 U. S. 146, 34 Sup. Ct. 278, 
58 L. Ed. 544; Illinois Central R. R. Co. v. Sheegog, 215 U. S. 308, 
30 Sup. Ct. 101, 54 Iv. Ed. 208; Wecker v. National Enameling Co., 
204 U. S. 176, 27 Sup. Ct. 184, 51 L. Ed. 430, 9 Ann. Cas. 757; 
Alabama Southern Ry. Co. v. Thompson, 200 U. S. 206, 26 Sup. Ct. 
161, 54 L. Ed. 441, 4 Ann. Cas. 1147; Ivouisville & Nashville R. R. 
Co. V. Wangelin, 132 U. S. 599, 10 Sup. Ct. 203, 33 L. Ed. 473. For 
the purposes of removal the issue tendered is what the plaintiff 
makes it in his complaint. Bradshaw v. Bowden (D. C.) 226 Fed. 323. 

[5] The liability, if any, of the défendant company, alleged in the 
complaint, is solely on the ground of the relationship of petitioner 
as master of Miles R. Clarke, a servant, under the doctrine of re- 
spondeat superior, and not by. reason of any concurrent or wrongful 
act of the défendant company. The relation of the défendant Snyder 
was that of servant. It is apparent upon the face of the complaint 
that the duties of the défendants Snyder and Clarke were that of 
chief and assistant engineer, respectively. It is affirmatively stated in 
the complaint that the injury was caused "by the défendant Miles 
R. Clarke negligently and carelessly opening the valve controUing the 
flow of water in said hot well and condenser in such a manner as 
to cause the same to overflow and flood the place where the said Wil- 
liam Brown was engaged at his work, and to cause the hot and boil- 
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ing water to fall upon * ♦ * said William Brown. * * * " 
It is apparent that it was an act of commission on the part of Clarke, a 
servant, which was the cause of the injury, and not an act of omission 
on the part of Snyder, a fellow servant of the person who committed 
the act. The mère fact that tlie allégation is made in the complaint 
that it was the duty of Snyder to notify the deceased of the danger 
does not make Snyder a party to the injury, in the face of the other 
statements. There might be some force to the argument of counsel 
for the plaintifï if the valve controlling the flow of water in said hot 
well and condenser had been opened by a stranger in the absence of 
Snyder, the servant of the défendant company, his duty at the time 
being to be in charge of this part of the vessel; but in the face of 
the affirmative act of the fellow servant of equal responsibility, who 
was présent and in charge of the apparatus, and in the absence of a 
statement directly Connecting the défendant Snyder with the act of 
commission, the conclusion is inévitable that the défendant Snyder, 
is not a proper party, and that there is no joint liability between the 
défendant Snyder and the défendant company. The record concèdes 
that the défendant Clarke is a résident of California upon whom no 
process has been served. There is a diversity of citizenship, and the 
right of removal therefore obtains. 
The motion to remand is denied. 



In re BITTLE, 
(District Court E. D. Pennsylvanla. January 30, 1917.) 

No. 5917. 

Banketjptct iS=5391(3) — Peoceeding in State Coxjet — Stat. 

Action In a state court against bankrupt by a creditor wIU not be 
stayed by the bankrupt court, though It be credltor's purpose, on any 
judgment obtained, to attach funds in the trustee's hands, even If this 
would be a nuUity. 

[Ed. Note. — For other cases, see Bankniptcy, Cent. Dig. §§ 649-654; 
Dec. Dig. <Ê=391(3).] 

In Bankruptcy. In the matter of Reuben T. Bittle, bankrupt. Sur 
pétition to stay proceedings in state court. Pétition dismissed. 

Louis Greenblatt, of Philadelphia, Fa., for petitioner-bankrupt. 
Erwin Sturm, of Philadelphia, Pa., for respondent-landlord. 

DICKINSON,_ District Judge. The petitioner is the bankrupt. 
The respondent is his landlord. An exécution issued, and levy was 
made upon property of the défendant which was subject to the land- 
lord's claim for rent. The landlord gave notice of his claim to the 
sheriff. A pétition in bankruptcy followed and (presumedly) the exé- 
cution was stayed and a receiver in bankruptcy appointed. The bank- 
rupt claimed his exemption, and under an arrangement made the 
receiver sold the property; the claim to the exemption being trans- 
ferred to the fund. An adjudication was entered and a trustée ap- 
pointed in due course, who succeeded to possession of the fund. Tt« 

®=>For other cases Bee eame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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landlord filed his proof of claim. He then, without leave of the court, 
brought an action against the bankrupt in a state court. His claim is 
for unaccrued rent to the end of the term, asserted to hâve become 
due and payable by reason of a provision of the lease making the 
rent so payable in the event of an exécution issuing against the ten- 
ant. There is aiso averred to be a waiver of exemption in the lease. 
The avowed purpose of the action is to secure judgment against the 
tenant, issue thereon an attachment in exécution, with the trustée as 
garnishee, and thus reach the exemption fund in satisfaction of the 
claim and through this test test the validity of the waiver. 

A most curious situation is thus presented. Although the landlord 
has net formally invoked the remedy, there is, at least, plausible 
ground for the assertion of his right to hâve leave to sue in the state 
court and to hâve the question of the discharge of the bankrupt with- 
held until he has tested in the state court the right of the tenant to 
daim his exemption against the landlord. Lockwood v. Exchange 
Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 h. Ed. 1061; In re Brum- 
baugh (D. C.) 128 Fed. 971 ; In re W. C. Allen & Co. (D. C.) 134 
Fed. 620; In re Castleberry (D. C.) 143 Fed. 1018; In re Meredith 
{D. C.) 144 Fed. 230; In re Loden (D. C.) 184 Fed. 965. 

Where, however, as hère, the exemption set aside is represented by 
moneys, and does not consist of goods or chattels, there is authority 
for the proposition that, as the bankrupt court must (as is averred) 
make some disposition of the fund, it may administer it by either 
awarding it to the bankrupt or to the landlord as having the better 
claim of right to it. In re Sloan (D. C.) 135 Fed. 873 ; In re Renda 
(D. C.) 149 Fed. 614. 

If this be a sound proposition, then there is no occasion for us to 
do anything beyond proceeding to détermine to whom the $300 prop- 
erly belongs. It is in conséquence needless to do what the landlord 
asks to hâve donc. Moreover, In re Renda (D. C.) 149 Fed. 614, is 
an authority for the proposition that the $300 cannot be attached in 
the hands of the trustée because in custodia legis, and that the pro- 
ceedings in the state court ending in such attachment would be a nul- 
lity. If this be the law, then what the landlord asks to hâve done 
would be a futile thing. 

There is an apparent conflict of views as to the application of the 
doctrine of the Lockwood Case where the exemption is in the form 
of money. Upon this we are not now called to pass. The landlord 
has, however, the right, in the first instance, to choose his forum. 
Of this right we will not deprive him, nor will we attempt to fore- 
cast the resuit of his resort to the state court. He may reach this 
fund, if it is his right to do so, and should be permitted to make the 
attempt. If it is beyond the reach of any process open to him, that 
is his misfortune. He must décide upon the remedy which he will 
ask to hâve applied, and it is not the province of the court to indicate 
the course which, in the opinion of die court, is the best for him to 
pursue. He is seeking recourse to the state court, and we confine 
ourselves to the matter before the court by refusing the pétition to 
st^ his hand. 

Pétition dismissed. 



DUNLOP V. BAKER 193 

DUNLOP V. BAKER et al. 

(Circuit Court of Appeals, Fourth Circuit. November 9, 1916.) 

No. 1424. 

1. SpECIFIC PEBrOBMANCE €=>57 — CONTRACTS ENFOECEABLE — OpTION — ^"CON- 

TBACT oF Sale." 

A wrltten instrument, under seal and expressing a considération, grant- 
ing an option to purehase real estate, on élection by tlie other party to 
exercise tlie option, becomes a valid and blndlng "contract of sale," wbleb 
may be specifically enforced in equlty. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. § 178 ; 
Dec. Dlg. <S=s51. 

For other définitions, see Words and Phrases, First and Second Séries, 
Contract of Sale.] 

2. Vendob and Puechaser iS=»21 — Validity of Conteact — Ceetaintt. 

Expression of the time of payment is not essential to the validity of a 
contract for the sale of real estate. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 6, 
25, 26, 8&; Dec. Dlg. (S=21.] 

8. SuNDAY <S=>13 — Construction op Statuts — Validity of Conteacts. 

Code Va. 1904, § 3799, which maUes it a crlmlnal offense if "a person 
on the Sabbath day be found laborlng at any trade or calling," does not 
render illégal an instrument grantlng an option to purehase real estate, 
because executed on Sunday. 

[Ed. Note. — For other cases, see Sunday, Cent. Dlg. §§ 36-44 ; Dec. Dig. 
®=>13.] 

4. Bankbuptcy <3=9293(1) — Jueisdiction of Codet — Contboversies Respect- 

INQ PeOPEETY. 

A court of bankruptcy has junsdictlon to détermine any controversy 
over the distribution of property which has come Into Its possession as 
part of the estate of a bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 411 ; Dec. 
Dig. <S=»293(1).] 

6. Bankeuptcy ®=5254 — Jueisdiction or Couet — Specific Enfoecement of 
Bankeupt's Conteacts. 

On the day before filing his pétition in bankmptcy, a bankrupt and hls 
wlfe executed an Instrument grantlng to petltloner an option to purehase 
certain land. After the adjudication, but wlthln the time limlted by the 
option, petltloner filed hls pétition in the bankruptcy court, praylng for 
specific performance, and offerlng to pay a sum, in addition to the option 
prlce, sufliclent to complote payment of ail claims agalnst the estate ana 
the costs of the proceediiigs. lleld, that the court had jurlsdictlon to 
entertain the pétition, and that by filing It petltloner accepted the offer 
made by the option, and converted it Into a contract of sale, which, being 
valld, he was entltled to hâve enforced, subject only to the rights of credi- 
tors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. '®=>254.] 

6. Bankruptcy <s=3267 — Conteact of Bankeupt — Pétition for Specifio 
Enforoemekt. 

Petltloner was not barred of the rlght to the benefit of his contract, by 
the fact that the land was subsequently sold by the trustées under an order 
which expressly transferred ail liens upon and claims to the property to 

cSrsFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexas 
239 F.— 13 
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Its proceeds, but was entltled to any surplus of the proceeds after pay- 
ment of the debts and costs and expansés of the proceedlngs. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 371, 380; 
Dec. Dlg. <g=267.] 

Johnson, District Judge, dlssentlng, 

Appeal îrom the District Court of the United States for the Eastern 
District of Virginia, at Richmond, in Bankruptcy; Edmund Waddill, 
Jr., Judge. 

In the matter of Robert Edward Baker, bankrupt. Pétition by J. 
J. Dunlop against Robert Edward Baker and wife, and D. Hamilton 
Willcox, Lawrence P. Poole, and C. H. Joyner, trustées. From an 
order denying his pétition for équitable relief, Dunlop appeals. Re- 
versed. 

L,. L. Lewis, of Richmond, Va., and Charles E. Plummer, of Peters- 
burg. Va., for appellant. 

Richard H. Mann and Bernard C. Syme, both of Petersburg, Va., 
and Edwin P. Cox, of Richmond, Va. (Mann, Syme, Wilson & Mann, 
of Petersburg, Va., on the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and JOHNSON, 
District Judge. 

WOODS, Circuit Judge. The ultimate practical question in this 
appeal is whether the bankrupt, Robert E. Baker, may escape from an 
option agreement made by him- to sell a tract of land to the petitioner, 
J. J. Dunlop, which turned out to be disadvantageous. The option ex- 
ecuted by Baker and his wife, Lillie M. Baker, under seal, was in 
thèse words : 

"For and In considération of one dollar, to me in hand pald, the receipt 
of which is hereby acknowledged, and other good and sufficient considéra- 
tions, I hereby agrée to give J. J. Dunlop, or assigns, the exclusive right to 
purchase the 418 acres of land owned by Robt. B. Baker, situated in Prince 
George coimty, state of Virginia, with the appartenances thereunto belonging, 
for the sum of $12,000 from the 9th day of Aprll, 1915, to the 9th day of July, 
1915, upon the foUowing terms, $iiOO on signing of contract, and trust for bal- 
ance of eauity, on the delivery of good and sufficient warranty deed, and the 
balance as follows: Purchaser to assume existing trust on property." 

The date on the paper was April 9, 1915, but the real day of exécu- 
tion was Sunday, April 11, 1915. On the foUowing day, April 12th, 
Baker filed his pétition in bankruptcy, and the adjudication immedi- 
ately foUowed. Among the assets set down in his schedule by the 
bankrupt was the tract of land described in the option at a valuation 
of $12,000. On May Ist, Dunlop filed a pétition in the bankruptcy 
proceedings, setting up the option, and asking that he be allowed to 
pay into court the purchase money, $12,000, and that, upon the pay- 
ment, the trustées be directed to convey the land to him free of liens. 
On May 8th the bankrupt, answering the pétition, admitted its alléga- 
tions and joined in its prayer. On May 20th Dunlop filed an amendée 
pétition, alleging that when he filed the original pétition he was ad- 
vised that the bankrupt's assets would be more than .sufficient to pay 
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his debts, but that it had developed at the hearing before the référée 
that the liabilities might exceed the assets; that the rights of the 
petitioner under his option were inferior to the Hen given to the trus- 
tées for the benefit of creditors under section 47 of the Bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat. 557 [Comp. St. 1913, § 9631]); 
that in order to protect his rights he ofïered to pay into court such 
amount, in addition to the purchase price of $12,000, as may be neces- 
sary to pay ail the debts of the bankrupt and costs of the proceedings ; 
that in exercising his rights to discharge the lien of the trustées he 
was — 

"entitled to be subrogated to ail rights agalnst the bankrupt and his credi- 
tors, and theref ore to the right to contest ail clalms which may be flled agalnst 
said bankrupt, and the further rlght to requlre the marshaling of the assets 
of said bankrupt, and such application of sald assets as will protect your pe- 
titloner's right in the premises." 

The petitioner asked on thèse allégations that the title be made to 
him on his making a deposit in bank awaiting the détermination "of the 
questions that might arise, and to be applied as the court might déter- 
mine. The bankrupt, by his answer filed on May 28th, completely 
reversing his position, denied the rights of the petitioner to hâve the 
relief sought, even under the facts stated in the pétition, and set up 
the following affirmative défenses : (1) Want of any considération for 
the option; (2) such indefiniteness and uncertainty in the option as 
to make it incapable of enforcement ; (3) invalidity of the contract be- 
cause executed on Sunday. The answer of LilHe M. Baker, wife of 
the bankrupt, set up substantially the same défenses. 

It is needless to recite the steps through which the controversy 
finally reached the District Court and was decided. The court dis- 
missed the pétition and ordered the land to be sold at pubHc auction ; 
but the order provided "that ail valid liens upon and claims to the 
said property be, and they are hereby, transferred and shall attach to 
the proceeds of sale." At the sale the land brought $31,000. The 
aggregate of the debts of the bankrupt and costs and expenses of the 
proceedings is $18,853.43. 

The facts agreed on before the District Court may be thus sum- 
marized: (1) Execution of the option on Sunday, and the procure- 
ment by Dunlop of other options on other lands in the vicinity during 
the months of April and May, 1915 ; (2) the sale of other lands near 
by just before the trial at $125 per acre ; (3) the knowledge by Dun- 
lop., immediately after he had procured the option, that Baker, before 
giving it, had signed his pétition and schedule in bankruptcy, and had 
placed them in the hands of his attorney for filing ; (4) the existence 
of liens on the land at the time the option was given, in the form of 
deeds of trust, aggregating $8,000 and interest. 

[1] For the sake of clearness we consider, first, whether there was 
ever any contract to sell the land binding on the bankrupt. The dé- 
fense of want of considération cannot be sustained; for the option 
was under seal and expressed the considération of "one dollar and 
other good and sufficient considération," and no évidence is ofïered 
that the paper spoke falsely in this respect. The point was elaborately 
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discussed by Judge Cardwell in Watkins v. Robertson, 105 Va. 269, 
54 S. E. 33, 5 L. R. A. (N. S.) 1194, 115 Ami St. Rep. 880, the court 
holding that an option under seal for the sale of certain shares of 
stock, expressing the considération of $1 and the condition that it be 
accepted within a stated time, should be treated as an irrévocable 
covenant, of which equity would enforce spécifie performance upon 
due acceptance by the optionee. The court said that the case of Gray- 
bill V. Brugh, 89 Va. 895, 17 S. E. 558, 21 L. R. A. 133, 37 Am. St. 
Rep. 894, which expressed a contrary view, was to be considered prac- 
tically overruled by Central L. Co. v. Johnston, 95 Va. 223, 28 S. E. 
175. The Suprême Court of the United States thus states the familiar 
rule : 

"The covenant In the lease glvlng the rlght or option to purchase the prem- 
ises was In the nature of a conttnulng offer to sell. It was a proposition ex- 
tendlng through the perlod of ten years, and belng under seal must be re- 
garded as made upon a sufficlent considération, and therefore one from which 
the défendant was not at llberty to recède. When accepted by the complain- 
ant by his notice to the défendant, a contract of sale between the parties was 
eompleted. * • * when a contract is of this character, It is the usual 
practlce of courts of equity to enforce Its spécifie exécution upon the appli- 
cation of the party who has complled with Its stipulations on his part, or has 
seasonably and In good faith offered, and continues ready, to comply with 
them." Wlllard v. Tayloe, 75 U. S. (8 Wall.) 557, 19 L. Ed. 501, 21 h. R. A. 
129, note. 

[2] The défense of indefiniteness and uncertainty is equally un- 
founded. The option clearly meant that upon its acceptance and the 
exécution of the contract of sale the purchaser was to pay $200 in 
cash, assume the payment of the debts secured by the trust deeds cov- 
ering the property, and exécute for the benefit of the seller a trust 
deed as security for the difiference between the purchase price, $12,000, 
and the aggregate of the cash payment and the liens assumed by the 
purchaser. This construction of the contract was assented to as cor- 
rect by the bankrupt in his answer to the original pétition. The only 
item not definitely fixed was the time for the payment of the balance 
going to the seller. But it is settled by authority from which there is 
no dissent that expression of the time of payment is not essential to 
the validity of a contract of sale. If no time be mentioned, it is to be 
inferred that either immédiate pkyment or payment in a reasonable 
time according to the circumstances is intended. 36 Cyc 597, and 
authorities cited. 

[3] This brings us to the question whether an option executed for 
valuable considération is invalid because executed on Sunday. The 
Virginia statute provides : 

"If a person on the Sabbath day be found laboring at any trade or calllng, 
or employ his apprentices or servants In labor or other business, except house- 
hold or other work of necesslty or charlty, he shall be deemed guilty of a mls- 
demeanor," etc. Code 1904, § 3799. 

In the absence of any construction of this statute by the Virginia 
court, we must dépend upon reason and the construction of similar 
sta tûtes by other courts. The state statutes on the subject may be di- 
vided into two classes. In a large number of the states the prohibition 
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is against the doing of any business or labor on Sunday. In_ thèse states 
it bas been generally held in cases too numerous for citation that tbe 
giving of a note, or bond, or mortgage, or conveyance is doing business, 
and therefore is within the statute. 

In other states, however, the statutes do not make every isolated busi- 
ness transaction criminal. Thèse express a différent purpose, namely, 
the stopping and breaking of the continuity of the trades and callings — 
the regular everyday occupations — of the people, to the end that the 
individual and the public at large may hâve the benefits expected from 
the gênerai observance of the Sabbath. Their language seems care- 
fully chosen to exclude the idea that the citizen may be harassed by 
prosecution for every incidental or isolated transaction he may make 
on Sunday. The English statute is in this class, enacting that : 

"No persons shall do or exercise any worldly labor, business, or work of 
thelr ordinary calllng upon tbe Lord's day." 

So it was held in Drury v. Defontaine, 1 Taunt. 131, and Bloxsome 
V. Williams, 3 B. & C. 232, that the sale of a horse and a contract of 
hiring, not made in the ordinary calling of either party to the contract, 
were valid. Rex v. Inhabitants of Whitnash, 7 B. & C. 596. The 
Georgia, North Carolina, and South Carolina statutes in like terms vi^ere 
given the same construction in Dorough v. Equitable Mortgage Ce, 118 
Ga. 178, 45 S. E. 22; Rodman v. Robinson, 134 N. C. 503, 47 S. E. 
19, 65 L. R. A. 682, 101 Am. St. Rep. 877; Hellams v. Abercrombie, 
15 S. C. 110, 40 Am. Rep. 684. The Virginia statute is substantially 
the same. The différence between doing "any labor, business, or work 
of their ordinary calling" of the English statute, and the "laboring at 
any trade or calling" in the Virginia statute, is too shadowy for judi- 
cial récognition. Both statutes limit the prohibition to the prosecution 
of any usual or regular occupation or business, and tliey exclude the 
idea of punishment for isolated transactions. On the point now in- 
volved the distinction between "their ordinary callings" of the English 
statute, and "any trade or calling" of the Virginia, is unsubstantial. 
One transaction, such as hiring a servant, or conveying land, or taking 
a note or option, unconnected by- continuity with other transactions of 
a like nature, cannot be laboring at a trade or calling of any kind. 
There is no évidence that either Baker gave, or that Dunlop took, the 
option in the course of any trade or calling. True, it was agreed that 
Dunlop during the months of April and May was getting options on 
other lands in the vicinity, but that does not warrant the conclusion 
that he was engaged in taking options as a calling or vocation. We 
think the fact that the option was taken on Sunday did not invalidate it. 

It is true that the granting or refusing of spécifie performance is a 
matter within the discrétion of the court, controlled by the gênerai 
principles of equity ; but judicial discrétion does not extend to the re- 
fusai of spécifie performance of a definite contract untainted by injus- 
tice or hardship. Certainly the mère rise in the value of the property 
bas never been recognized as a justification for denying the purchaser 
the right to the land for which he bas bargained. There is no élément 
of injustice or hardship, and we can discover no ground which would 
justify a court of equity in refusing to enforce the contract. Willard 
V, Tayloe, 75 U. S. 557, 19 L. Ed. 501. 
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[4J Having reached the conclusion that the option was good, the 
next question is : What rights did Dunlop, the optionee, hâve enf orcea- 
ble in the bankruptcy proceedings ? There can be no doubt that the pé- 
tition of Dunlop, setting up his status with respect to the property, and 
asking that he hâve title to it in compliance with the terms of his op- 
tion, and the déniai by the trustées and the bankrupt of his right to the 
relief asked, made a controversy in relation to the bankrupt estate 
which the court had jurisdiction to détermine under section 2 of the 
Bankruptcy Act (Comp. St. 1913, § 9586). There was abundant power 
in the court to decree spécifie performance, or grant any other équita- 
ble relief which may be necessary in the administration and distribution 
of the bankrupt estate. In Whitney v. Wenman, 198 U. S. 539, 25 Sup. 
Ct. 778, 49 L. Ed. 1157, the true resuit of a review of the cases was 
said to be : 

"That when the property bas become subject to the Jurisdiction of the 
banliruptcy court as that of the bankrupt, whether held by hlm or for him, 
jurisdiction exists to détermine controversies in relation to the disposition of 
the same and the extent and character of liens thereon or rights thereln." 
Hébert v, Crawford, 228 U. S. 204, 33 Sup. Ct 484, 57 L. Ed. 800. 

Clearly the appeal présents to this court one of those controversies 
arising in bankruptcy proceedings appealable under section 24a of the 
act (Comp. St. 1913, § 9608). Moody v. Century Bank, 239 U. S. 374, 
36Sup. Ct. 111, 60 L. Ed. 336. 

[5] The bankruptcy court having jurisdiction of the subject-matter 
and the custody of the property, the filing of tiie pétition for the en- 
forcement of the option was an acceptance of it, and the contract of 
purchase was thereby perfected, and became binding on both parties, 
subject, of course, to the rights of creditors. The law has been long 
settled that the filing of the bill for spécifie performance is a sufficient 
acceptance of an ofifer to sell, making mutual a unilatéral contract. 
Ives V. Hazard, 4 R. I. 14, 67 Am. Dec. 500; Woodruff v. Woodrufï, 
44 N. J. Eq. 349, 16 Atl. 4, 1 L. R. A. 380; 21 L. R. A. 131, note. 
But if it be considered that the filing of the original pétition did not 
hâve this effect, because of the intervening lien in favor of the trus- 
tées, it cannot be doubted that the filing of the amended pétition of 
May 26th was an acceptance, and made the contract binding. At that 
time the option had not expired, and Baker had not in any way at- 
tempted to withdraw it. It is true that bankruptcy had supervened, 
but that had no other effect than to place the property in the hands 
of the bankruptcy court, with a lien on it for the debts of the bankrupt 
and the costs superior to the claim of Dunlop. Nothing but this lien 
stood between Dunlop and his right to a conveyance of the land upon 
payment of the purchase money agreed on. It follows that, when he 
offered to pay a sum in addition to the agreed price sufiicient to satisfy 
the claims superior to his own, he was entitled to the land. In princi- 
ple the case stands as if Baker had given the option, and then executed 
to another a mortgage without notice of the option for more than the 
price stated in the option. Surely, in that case Baker could not hâve 
set up the mortgage as an obstruction to spécifie performance, in the 
face of the offer of the optionee to pay enough above the price agreed 
on to remove the incumbrance. 
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Finally, we think Ihese conclusions may be stated as évident : Be- 
fore the pétition in bankruptcy, Dunlop had an option on the land, good 
and enforceable against Baker. After the filing of the pétition in bank- 
ruptcy, the right of Dunlop became subordinate to the superior lien of 
the trustées, to the extent of the bankrupt's debts and the costs of the 
proceedings. When Dunlop filed his pétition to be allowed to exercise 
his option, and to protect it by paying into court, not only the option 
priée, but a sum which, together with the price, would satisfy the debts 
and costs, equity required that he be allowed to pay in the money and 
to hâve a conveyance of the property. As holder of a claim to the prop- 
erty subordinate to the lien in favor of the trustées for the benefit of 
creditors, under a familiar equity rule, he had the right to be subro- 
gated to the rights of the trustées and creditors upon payment of ail 
debts and costs. 

The Personal pronoun "I," in the clause of the option "I hereby agrée 
to give J. J. Dunlop, or assigns, the exclusive right," etc., refers to both 
Robert E. Baker and Lillie M. Baker, since bodi signed the option. 
Holman v. Gilliam, 6 Rand. (Va.) 39. The decree of the court should 
hâve been in accordance with thèse conclusions, and conveyance should 
hâve been made to Dunlop upon payment, according to his oflfer, of ail 
debts and costs of the proceedings. 

[6] It is argued, however, that thèse rights hâve been lost by the sale 
of the land under the order of the court. Without objection from the 
bankrupt or the trustées, the order of sale provided : 

"That ail valid liens upon and claims to tte said property be, and the sanie 
are hereby, transferred and shall attach to the proceeds of sale." 

Under this order the optionee, Dunlop, bas the same right in the pro- 
ceeds of sale as he had in the land before its sale. The debts and costs 
considerably exceed the price mentioned in the option. The effect of 
giving Dunlop the benefit of his option and subrogation to the rights 
of creditors, which he would hâve had but for the error of the court 
in refusing his offer, is to decree the payment to him of the surplus 
proceeds of the sale after the payment in full of ail the debts of the 
bankrupt, and the costs of the administration; and it will be so de- 
creed. 

Reversed. 

JOHNSON, District Judge (dissenting). I dissent. Surely there is 
no principle of law or equity correctly applied that requires a court of 
bankruptcy to give to a mère unilatéral option, which had not been 
accepted at the time of adjudication in bankruptcy, the same légal 
effect as a deed of warranty. Surely the court is not constrained to 
rule that the holder of an unaccepted option at the time of bankruptcy 
shall come into the bankrupt court and hâve his option declared su- 
perior to the dower rights of the bankrupt's wife. It is shocking to 
the conscience to be told that the holder of a Sunday unilatéral option, 
which had not been accepted at the time of bankruptcy, should be held 
to hâve the equity of rédemption, and be entitled to the same 
rights as if he had actually entered into a contract to purchase the 
land and had actually paid every dollar of the purchase money. The 
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majority opinion does ail thèse things in the teeth of the fact that no 
part of the purchase money has been paid. 

There was no contract between Baker and Dunlop for the sale of the 
land at the time of Baker's adjudication in bankruptcy. It is not con- 
tended that Dunlop, at the time of Baker's adjudication in bankruptcy, 
had anything more than a unilatéral option, which permitted, but did 
not obligate, him to purchase a certain tract of land within three months 
for the sum of $12,000. That oflfer was not accepted prior to the ad- 
judication. The court of bankruptcy at the time of adjudication takes 
charge of the the bankrupt's property to administer according to law. 
The daims that can be proved against the bankrupt estate are defined 
in section 63a' and section 63b of the Bankrupt Act (Comp. St. 1913, 
§ 9647). Section 63a provides for liquidated demands owing at the 
time of the filing of the pétition, and section 63b provides for unliqui- 
dated demands. It will be observed that section 63b in no manner en- 
larges the character of claims referred to in section 63a. Whether the 
demand or claim is liquidated or unliquidated, it must hâve existed at 
the time of the filing of the pétition. What the bankrupt earns after 
his adjudication is his own, and the trustée has no claim on it. Like- 
wise obligations subséquent to adjudication cannot be proved against 
the bankrupt estate. Neither subséquent claims nor subséquent earn- 
ings bave any part in the proceeding. The discharge in bankruptcy re- 
leases the bankrupt f rom provable demands only ; that is, such as ex- 
isted at the time of adjudication and could hâve been proved under 
sections 63a and 63b. 

The majority opinion holds that the court of bankruptcy has jurisdic- 
tion to entertain an action against the trustée in bankruptcy for spé- 
cifie performance, and it treats Dunlop's pétition as an acceptance of 
the option and as the bringing of the suit in equity for spécifie per- 
formance. I am unable to find any provision in the bankruptcy law 
that gives any person a right of action for spécifie performance against 
the trustée in bankruptcy or that gives the court of bankruptcy juris- 
diction of such a controversy. The bankruptcy law as amended in 1910 
makes the trustée in bankruptcy an innocent purchaser and destroys 
root and branch ail secret or unrecorded claims whether executed or 
executory. Baker was adjudicated a bankrupt on April 12th. Sup- 
pose that on May Ist, 18 days thereafter, he had executed a mortgage 
on the land in the hands of the trustée in bankruptcy, does any one sup- 
pose for a moment that the holder of such a mortgage could establish 
any claim whatever thereunder against the trustée in the court of 
bankruptcy ? 

As I hâve tried to show in the preceding paragraph, there was no con- 
tract the court of bankruptcy could deal with ; but, in order to analyze 
futher the majority opinion of the court, let us assume that at the 
time of the adjudication there existed a valid contract between Baker 
and Dunlop, whereby Baker was bound to s'ell and Dunlop was bound 
to buy the land described in the contract. What would hâve been 
Dunlop's remedy or remédies? 

At the common law there was no method of enforcing the spécifie 
performance of a contract. For its breach there was one remedy 
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oiily, and that was damages. The theory of the coninion law was that 
one shilling or sovereign was as good as another. It was therefore 
thought that, if the injured party was compensated in damages, he 
could secure the équivalent elsewhere. Thîs theory was not in fact 
true, for a particular pièce of land may hâve a peculiar and spécial 
value to a particular person, and its loss could not be compensated for 
by having money damages. Hence one of the early créations of equity 
was the doctrine of spécifie performance of contracts where the party 
had no adéquate remedy at law. It was necessary to allège in the bill 
that the complainant was without adéquate remedy at law, and that 
method of pleading still obtains. When the subject of the contract 
is realty, spécifie performance has come to be granted as a matter of 
course ; but the right to spécifie performance is not and never has been 
an absolute, unqualified, unlimited right. The true doctrine is that spé- 
cifie performance rests in the sound Judicial discrétion of the chancel- 
ier. 

In Rison v. Newberry, 90 Va. 519, 18 S. E. 918, the court, quoting 
Chancellor Kent, says: 

"Spécifie performance cannot be coiisidered a matter of right in either 
party, but is a matter of discrétion in the court ; not, indeed. of arbitrary and 
capricious discrétion, dépend Ing upon the mère pleasure of the judges, but of 
that sound and reasonable discrétion which governs itself as far as it may by 
gênerai rules and principles, but which at the sanie time witliholds or grants 
relief according to the circuiustances of each particular case, when thes(> 
rules and principles will not furnlsh any exact measure of justice betvveen the 
parties." 

The court, speaking for itself, says: 

"If spécifie performance would work ln.1ustlce, or he unreasonable, a party 
will be left to his action for damages." 

On page 521 of 90 Va., on page 919 of 18 S. E., the court says: 
"Spécifie performance is an équitable remedy, which compels the perform- 
ance of a contract in the précise terms agreed uiwn or such a substantlal per- 
formance as will do justice between the parties under the eircumstances of 
the case. 22 Amer. & Eng. Enc. I.aw, p. !>0'.). Bouvier defiues it as the 'actual 
accomplishment of a contract by a party Uound to fulfill it.' " 

Mr. Justice Washington, speaking for the Suprême Court of the 
United States in Ilunt v. Rhodes, 26 U. S. (1 Pet.) 14, 7 L. Ed. 27, 

says : 

"F^iuity may compel parties to perform tbeir agreements, when fairly en- 
tered into, according to tlieir ternis : but it has no iiower to make agreements 
for parties, and then compel them to exécute the same. The former Is a legit- 
imnte branch of it.s jurisdictnjn. and in its exercise highly bénéficiai to Soci- 
ety ; the latter is without its autliority and the exercise of It would not only 
be an usuniation of power, but would be highly mischievous In its conse- 
ijuences." 

Equity cannot make or alter a contract for the parties and then ex- 
écute it. It may be stated as a gênerai rule that a court of equity will 
not decree the spécifie performance of a contract beyond the ability of 
the défendant to perform, nor will spécifie performance of a contract 
be decreed where in the nature of things the only efïect of the de- 
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crée would be to imprison the défendant perpetually. Equity will not . 
decree the conveyance of property to which the défendant has no title. 
Where since a contract for the conveyance of property was executed 
the party has conveyed the property to an innocent third person, the 
prospective vendee is left to his action for damages. Amer. & Eng. 
Enc. Eaw, vol. 26, p. Z7 ; Pom. Eq. §§ 293, 294. 

In the case of Ford v. Euker, 86 Va. 76, 9 S. E. 500, the court 
held: 

"Spécifie performance cannot be consldered as a matter of rlght In either 
party. It does not proceed ex deblto justitise, but Is a matter of eound and 
reasonable discrétion, which governs itself by gênerai rules and principles, 
but withholds or grants relief according to the circumstances of each particu- 
lar case, where thèse gênerai rules and principles will not furnish any exact 
measure of justice between the parties. Ail applications to the court to de- 
cree spécifie performance must dépend upon the circumstances of the case, 
governed by the established principles of the court. Xhe contract must be 
elear and distinct. It must be mutual. If speciflc performance would work 
injustice, the party will be left to his action for damages. • • • If A. J. 
l'ord, Jr., was not bound to buy, was Euker bound to convey? Can there be 
an agreement between two parties, which binds one of them ahsolutely and 
the other only at his pleasure? • « * Indeed, as equity is never bound to 
give this relief, so it never will unless the justice of the case, as drawn from 
ail lis faets, demands it." 

Pomeroy's Equity Jurisprudence, § 837, says : 

"If the vendor has disabled himself from performing after maklng the con- 
tract, * • * a court of equity will award damages to the vendee plaintifif, 
provided he commenced his suit in good taith, without any knowledge of the 
disability, but will not in gênerai grant damages if this plaintiff was aware 
of the disability at the tlme of bringing his suit." Conrad v. Effinger, 87 Va. 
59, 12 S. E. 2, 24 Am. St. Rep. 646 ; Click v. Green, 7T Va. 835 ; Threlkeld v. 
l^tzhugh, 2 Leigh [Va.] 456. 

"The absolute inability of a défendant to perform his contract at ail when 
ealled upon by the court to do so prevents a decïee for speciflc performance, 
fven though the défendant Intentionally rendered himself unable to perform." 
.Tones v. Tunis, 99 Va. 220, 37 S. E. 841. 

"A decree for spedfic performance will not be granted against a défendant 
who is unable to perform the decree even though the inability were brought 
tibout by the défendant himself." Langford v. ïaylor, 99 Va. 577, 39 S. E. 
223 ; Hudson v. Land Co., 99 Va. 537, 39 S. B. 215. 

The appellant's bill for spécifie performance never had any standing 
in the court. Spécifie performance could not be enforced. Baker had 
parted with the title. The decree of the court coùld not operate upon 
him, The action would not lie against the trustées. They were inno- 
cent purchasers. The act of 1898 gave the trustées no other or higher 
rights than the bankrupt liad and the authorities cited by the appellant 
were under this act. The amendment of June, 1910 (Act June 25, 1910, 
c. 412, 36 Stat. 838), did give the trustées rights higher than the bank- 
rupt had. The optionee admits in his supplemental pétition that he 
could not hâve spécifie performance upon the terms mentioned in his 
option. He asked the court to do the thing it had no right to do, 
namely, to make another contract for the parties and enforce it, al- 
though Baker was not in a position to make the title. 

The District Court has exercised its discrétion. Whether it con- 
sldered the price so grossly inadéquate as to amount to fraud or op- 
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pression, or whether it considered that the dower rights of the bank- 
rupt's wife would not be protected, or whether it considered that the 
conditions had so changed as to make the enforcement of the contract 
unconscionable, the decree does not state ; but it refused spécifie per- 
formance, as well it might, upon any one or ail of the grounds sug- 
gested. Now another serious situation confronts the appcllant. Even 
if it was ever possible, after Baker parted with the title, to hâve spé- 
cifie performance, that question has now become académie, because 
the appellant has not preserved the rem. Spécifie performance can 
mean nothing more nor less than the conveyance of the land described 
in the option or some part thereof. The land has been sold. The 
court has no control over it or its présent owners. If appellant de- 
sired to préserve the rem, he should bave proceeded under section 
1007 of the Revised Statutes (Comp. St. 1913, § 1666) ; but, not having 
taken his appeal within the 60 days, nor given nor attempted to give 
the supersedeas bond, the property has been sold, and his effort to 
hâve the court require it conveyed to him becomes impossible, and a 
mère moot question. 

In the case of Wingert v. First National Bank of Hagerstown, 223 
U. S. 670, 32 Sup. Ct. 391, 56 L. Ed. 605, where the effort was to en- 
join the érection of a new building and while the case was pending in 
the court the building was erected, no supersedeas bond having been 
given, Mr. Justice Holmes delivered the opinion of the court, saying : 

"It Is enough to say that the whole case Is dlsposed of by the érection o£ 
the new bank." 

Mr. Justice Lurton, in the case of Richardson v. McChesnev, 218 
U. S. 487, 31 Sup. Ct. 43, 54 L. Ed. 1121, said: 

"The thlng sought to be prevented has been done, and cannot be undone 
Ijy any judicial action. Under such circvimstances, there is nothing but a 
moot case." 

In the case of Mills v. Green, 159 U. S. 651, 16 Sup. Ct. 132, 40 L. 
Ed. 293, Mr. Justice Gray discussed at length the results which fol- 
low when, pending an appeal from the judgment of the lower court, 
an event occurs which precludes the relief prayed for in an appeal, and 
the conclusion of that case is that such an appeal will be dismissed. 
In the case of Title Guaranty & Surety Co. v. United States, 222 U 
S. 401, 32 Sup. Ct. 168, 56 L. Ed. 248, Chief Justice White said: 

"Although the wrlt of error was allowed, and was lodged in the office of 
the clerk more than 6 months after the entry of the Judgment, the bond was 
approved to operate as a supersedeas. Under thèse eircumstances it is ap- 
parent that the order for supersedeas was improvidently granted. No other 
conclusion is possible in view of paragraph 1007, Rev. Stat., mailing the ai- 
lowance of a writ and the lodgment of the same In the office of the clerk 
within 60 days after the date of a judgment an essential prerequlsite to the 
granting of a supersedeas." 

It is said in the majority opinion that, although the land has been 
sold, the fund is in court, and that the fund takes the place of the land. 
Liens on land or property may be and often are transferred from the 
property to the proceeds thereof, for the purpose of the lien is to se- 
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.cure the paymjent of the debt, and the debt can be paid and is paid in 
money; but it is idle to talk about a man's right to spécifie perform- 
ance being transferred from a tract of land to the proceeds arising 
therefrom. That ignores the basic principle upon which the courts of 
equity invented the doctrine of spécifie performance, namely, that the 
old common-law doctrine of paying money did not afiford adéquate 
relief. The majority opinion goes further, and says that under the 
law of subrogation the appellant is entitled to the surplus after the 
payment of Baker's debts. This is not subrogation. The Court of 
Appeals of Virginia in Gatewood v. Gatewood, 75 Va. 411, said: 

"Subrogation Is • • * a very différent thlng from asslgnment. It Is 
the act of the law and the créature of a court of equity, dependlng not upon 
contract, but upon the prineiples of equity and justice." 

Subrogation is in fact the substitution of a new for an old creditor, 
and the court of equity keeps alive the lien or debt for the benefit of 
the party who made the payment. Subrogation provides reimburse- 
ment for the new creditor. The doctrine of subrogation has no ap- 
plication to the facts of this case. It is not daimed tliat Dunlop has 
paid any liens and is entitled to stand in the shoes of the former 
lienees. To say that Dunlop shall take the surplus fund after Baker's 
debts are paid is nothing less than giving the option ail the force and 
eflfect of a légal title. An option is neither an assignment nor a con- 
veyance. The purchase money not having been paid, it is not an équi- 
table title. The breach of an option never gave but two remédies : 
One is an action for spécifie performance, and when spécifie perform- 
ance becomes impossible, the court can do no more than give dam- 
ages. 

It is suggested in this case that once a court of equity has assumed 
jurisdiction, if it cannot grant him the relief he asked for, it willgrant 
the complainant the relief he is entitled to. That is sound doctrine. 
It means only that a court of equity, having assumed jurisdiction of an 
action for spécifie performance and finding spécifie performance im- 
possible, in order to prevent multiplicity of suits, will retain the suit 
and avfard such damages as complainant is entitled to. If Dunlop is 
given money, it must be as damages. The court cannot specifically 
perform, except by having the land conveyed to the vendee. Dunlop 
is not entitled to money as a creditor, nor in any capacity whatever, 
except by way of damages. The equity court, in ascertaining his dam- 
ages, is governed by the same prineiples of law that a law court would 
be if the action had been brought at law for damages. Dunlop can 
secure nothing but sovereigns or shillings as damages for the breach 
of the contract. 

This raises the very important question as to what is the measnre 
of damages. In Stuart v. Pennis, 100 Va. 612, 42 S. E. 667, we find 
this syllabus : 

"Growing trees are regarded in this state as real estate, and, In an action 
by a vendee against the vendor to recover damages for the breach of a coti- 
traet for the sale and delivery of such trees, the measure of damages, accord - 
Ing to the Virginia doctrine, is, as a gênerai rule, the purchase money actually 
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paid, and Interest thereon, and not the différence between the contract price 
and the market value at the time of the breach." 

The court says : 

"In Thompson v. Guthrie, 9 Lelgh \Y&.] 101 [33 Am. Dec. 225], following 
Stout V. Jackson, 2 Rand. [Va.] 132, Threlkeld v. Fltzhugh, 2 Leigh [Va.] 451, 
Mills y. Bell [3 Call (Va.)] 320, and the leading English case of Flureau v. 
Thornhlll, 2 Blacks. 1078, it is shown that the rule is as applicable to execu- 
torj' contracts as to those executed, and that the vendee is not entitled to 
more damages than the purchase money he bas actually paid and interest 
thereon." 

In Thompson's Ex'r v. Gutlirie's Adm'r, 9 Leigli (Va.) 107, 33 Am. 
Dec. 225, tlie court said : 

"In the case of actual éviction from land for whlch the purchaser has a 
conveyance, he can only recover the purchase money, with interest for such 
time as he is liable to be called on for rents and profits, and the costs of de- 
fending the tltle. This is the settled rule by which the damages are meas- 
ured in cases of éviction under an executed contract, 'whether they be clalmed 
in an action upon a warranty, or covenant of seisln, or of power to convey, or 
for quiet enjoyment.' See Stout v. Jackson, and Threlkeld's Adm'r v. Fitz- 
hugh's Bx'x. The same rule applies, at least with equal force, to executory 
contracts for land. In Mills v. Bell, Président Pendleton, who delivered the 
opinion of the court, seemed to think it applied a fortiori: for whilst he in- 
clined to the opinion that, if a conveyance was made with warranty, the 
purchaser upon éviction was entitled on the covenant to the increased value 
of the estate, he declared that, as in that case the contract was executory, a 
court of equity would adjust the damages upon équitable principles, and ac- 
cordingly he decreed the value at the time of the agreement. So in Flureau 
V. Thorniiill, on covenant to convey a tract of land at a future time, whlch 
had increased in value, and the vendor had no clear tltle, the vendee was 
only allowed the purchase money and interest, for that was hls real loss. 
And Judge Green, in Stout v. Jackson, says that 'in ail cases of executory 
contracts, the compensation in case of failure, when the property sold has in 
the meantlme increased in value, should be the same as in case of an exe- 
cuted contract with warranty, and an éviction ; for the real loss to the pur- 
chaser is the same.' Judge Cabell, too, in the case of Threlkeld's Adm'r v. 
Fitzhugh's Ex'x, draws the distinction between contracts to deliver Personal 
property and contracts to convey lands at a future period in thèse words: 'lu 
ail executory contracts for the dellvery of Personal property at a future day, 
the established standard of damages is the value of the property at the time 
and place when and where it ought to be delivered. In ail executory con- 
tracts for the conveyance of land at a future time, the established measure 
of damages is the purchase money.' Ou a covenant to make a good tltle, 
where there Is no fraud on the part ôf the vendor, and he sells believing his 
tltle to be a good one, or that it can be made so, the rule must be the same. 
The vendee's loss, in case of failure, is the purchase money ; the profits, as 
long as he recelves them, standing in lieu of interest, unless so far as they 
are recovered. For this loss ha ought to be compensated, if the land falls in 
\alu.e ; and no more than compensated, if it rises." 

Wilson V. Spencer, 11 Leigli, 261, lays down the only exception to 
tliis well-established rule in Virginia : 

"Though in gênerai, for the breach of an executory contract to convey land, 
the vendee is not entitled to more damages than the purchase money he has 
actually paid, and interest thereon, * * * yet this rule wlU not be ap- 
plied where the fraudulent conduct of the vendor makes it unreasonable to 
limlt the vendee to that measure of damages. If, for example, a vendor who 
has the title in him at the time of sale shall, after his contract disable hlm- 
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self to perform It by conveylng the land to auotber, he wlll be held liable for 
the value at the time of the breach." 

This court certainly would not hold that a person by going- into 
bankruptcy comimitted a fraud upon anybody. In this Baker had pre- 
pared his pétition and schedules in voluntary bankruptcy, had sigued 
them and sworn to them, and left them in the hands of his attorney 
for filing before the option was executed, and Dunlop was advised of 
that fact. There is nothing to take this case out of the gênerai rule. 
Wherefore it follows that the real considération for the option be- 
comes an important question, as such considération constitutes the 
whole raeasure of damages Dunlop is entitled to, as it is conceded 
that he has paid no part of the purchase money and ail he is out is 
what he paid, if anything, for the option. It is not difficult to under- 
stand why Dunlop is not willing to establish his damages at law or 
under section 63b of the Bankruptcy Act. If damages are assessed 
under the gênerai rule, the amount paid for the option, with interest 
thereon, will be the measure of damages. 

The option ought to be declared void because it was made in viola- 
tion of the law designed to prevent the desecration of the Lord's Day. 
Section 3799 of the Code of Virginia is as follows : 

"If a person on the Sabbath day be found laborlng at any trade or calllng, 
or employ his apprentices or servants In labor or other business e.^cept in 
household or other work of necessity or charlty, he shall be deemed guilty of 
a itilsdemeanor. • » • " 

Section 3800: 

"The forfeiture, declared by the precedlng section, shall not be Incurred 
by any person who conscientlously believes that the seventh day of the week 
ought to be observed as a Sabbath, and actually refrains from ail secular 
business aud labor on that day, provided he does not compel an apprenties 
or servant, not of his bellef, to do secular work or business on a Sunday, and 
does not on that day disturb any other person." 

The statute of 29 Charles II, chapter 7, section 3, enacts : 

"No tradesman, artlflcer, workman, laborer, or other person whatsoever 
shall do or exercise any worldly labor, business or work of their ordtnary 
calllng upon the Lord's Day or any part thereof, works of necessity and char- 
ity only excepted." 

Under this statute it has been held that a contract made on Sunday 
was not void, unless it was within the calling or trade of one of the 
parties. The Virginia statute is more comprehensive. The Virginia 
statute applies if the work is done in any trade or calling, whether 
one's own or another's, and whether the work is ordinary or extraor- 
dinary. Buying and selling real estate is a business or calling, and 
is as much a desecration of the Sabbath as the buying and selling of 
merchandise. The only évidence in this record as to the calling of the 
optionee is that, during April and May, 1915, he was securing options 
of land in the vicinity in which Baker lived. The Court of Appeals of 
Virginia has never had occasion to décide whether or not a contract 
made on Sunday is void, but that court in the case of Camp v. Bruce, 
96 Va. 521, 31 S. E. 901, 43 L. R. A. 146, 70 Am. St. Rep. 873, said : 
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"The law refuses to enforce Illégal contracts as a rule, not out of regard for 
the party objectlng, nor for any wlsh to protect his interests, but from rea- 
sons of publie pollcy. Whenever, therefore, the illegality of the contract ap- 
pears, whether alleged lu the pleadings or made known for the flrst tlme in 
the évidence, it is fatal to the case. That defect cannot be gotten rld of ei- 
ther by a failure to plead It or by agreeing to walve it In the most solemn 
manner. The law wlU not enforce contracts founded in its violation." 

In the case of Levy v. Davis, 115 Va. 814, 80 S. E. 791, the court 
said: 

"It Is a well-settled prlnciple of law that the courts will not ald a party 
to enforce an agreement for the furtherance of objects forbidden by the stat- 
ute, or by common law, or gênerai policy of law, or to recover damages for 
its breach, or when the agreement has been executed in whole or in part by 
payment of money to recover it back." 

And again : 

"If the parties are equally at fault, the law wlll leave them where it finds 
them. The rule is the same in equlty." 

To hold that contracts made on Sunday are in violation of the stat- 
utes of Virginia and are void is to respect the Christianity and the 
civilization and the wise public policy underlying the statute. The 
court should so hold. 



WISE et al. v. WATTS et al. 

(Circuit Court of Appeals, Ninth Circuit. January S, 1917. Rehearing 
Denied February 13, 1917.) 

No. 2719. 

1. Deeds <S=93 — Construction — Général Rules. 

The paramount object in the construction of a deed is to glve effect to 
the intention of the parties which Is to be gathered from a considération 
of the entire instrument, read in the light of the facts and circumstances 
under which it was executed. 

[Ed. Note. — For other cases, see Deeds, Cent. Dlg. §§ 231, 232.] 

2. Deeds <&=3ll5 — Construction — Intention of Parties — Pbopsrty Con- 

VEYED. 

By Act June 21, 1860, c. 167, 12 Stat. 71, the heirs of the claimant of a 
Mexican grant in New Mexico (now in Arizona) were authorized In lieu 
of a tract claimed by them to sélect an equal quantity of vacant land in 
square bodies not exceedlng flve In number. In 1863 tract No. 3 was se- 
lected, described l>y courses and distances from a named corner, and the 
sélection was approved by the Commissioner of the General Land GfQce 
as authorized by the Act in 1864. In 1866, a grantee of the tract elaim- 
ing that through mistake the description did not embrace the land intend- 
ed, the Surveyor General was authorized by the Commissioner to change 
the boundaries, which was doue. This change was afterward held without 
authority and void by the Suprême Court. In 1S70, the same grantee 
executed a deed in which the land was described: (1) By naming the 
grant and the coiiveyance to him by the heirs; (2) by the boundaries, 
vi'hich were those given in the void relocation of 1866, but which had 
not at; that time been held invalld ; and (3) bj' stating that the land was 

®=3For other cases sue same toplc & KEY-NUMBEU In ail Key-Numbered Digests & Indexes 
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that known as location No. 3, under the grant. This deed was executed 
pursuant to and In exécution ot a contract of sale made before tract No. 3 
was loeated, and while It was still a float Held, that it was the évident 
Intention of the parties that the deed should convey ail the grantor's in- 
terest in such tract, and that it should be so construed; that the two 
parts of the description which were in accordance with such intention 
should be given effect whlle the description by metes and bounds should 
be rejected, and the deed held to convey the land in accordance with 
the original and true boundaries. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. § 325.] 

3. Deeds <S=>116 — Construction — Intention of Pabties — Quitclaim. 

Such deed, while in form one of "remise, release and quitclaim," pur- 
ported to quitclaim the land, "to hâve and to hold ail and slngular the 
above-described premises * • ♦ unto the party of the second part, 
his heirs and assigna forever." Held, that it was the intention of the 
parties to convey, not only the then interest of the grantor, but the land 
itself ; that the deed was one of bargaln and sale under which a subsé- 
quent conveyance to the grantor of then outstanding interests of certain 
heirs inured by the benetit of bis grantee. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. § 330.] 

4. Public Lands ©=3205 — Confirmation of Mexican Grant — Bénéficiâmes. 

Land in New Mexico was claimed under two conflicting Mexican grants, 
the clalmants in one case being named in their pétition and designated as 
heirs of Luis Maria Baca, the original grantee. On investigation both 
claims were sustalned as valid, ànd in considération of the waiver of 
theIr claim to the disputed land "the heirs of Luis Maria Baca who mate 
claim to the same tract of land as is claimed by the town of Las Vegas" 
were authorlzed to sélect other lands, which on confirmation of their 
sélection by the Land Department were granted to them. Held that, un- 
der the law governing confirmation of forelgn grants, such grant was to 
be construed as in favor of the claimant heirs alone, and that no interest 
therein passed to other heirs who did not joln in the claim. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 638, 650.] 

Appeals from the District Court of the United States for the Dis- 
trict of Arizona ; William H. Sawtille, Judge. 

Suit in equity by Cornélius C. Watts and Dabney C. T. Davis, Jr.^ 
against Joseph E. Wise, Margaret W. Wise, Lucia J. Wise, James E. 
Bouldin, Jennie N. Bouldin, David W. Bouldin, Helen Lee Bouldin, 
and the Santa Cruz Development Company. Decree for complainants 
and certain of the defeftdants, and the remaining défendants appeal. 
Modified. 

Samuel L. Kingan, of Tucson, Ariz., and Hartwell P. Heath, of New 
York City (Herbert Noble, of New York City, of counsel), for plain- 
tifïs. 

Selim M. Franklin, of Tucson, Ariz., for défendants Wise. 

James W. Vroom and G. H. Brevillier, both of New York City, 
for défendant Santa Cruz Development Co. 

Joseph W. Bailey and Weldon M. Bailey, both of Washington, D. 
C, and John H. Campbell, of Tucson, Ariz., for défendants Bouldin. 

Before GILBERT, ROSS, and MORRQW, Circuit Judges. 

igsjFor other cases see same topic & KEY-NUMBEK In ail Kev-Numberea DigesU & Indexes 
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ROSS, Circuit Judge. This suit was commenced in the court be- 
low on the 23d day of June, 1914, by Cornélius C. Watts and Dabney 
C T. Davis, Jr., to quiet title to a tract of land containing 99,289.39 
acres, situate in what was formerly the territory of New Mexico, but 
what is now Santa Cruz county in the state of Arizona. The défend- 
ants answered, and it was stipulated by and between the respective 
parties, among other things, "that the pleadings by way of answer of 
each and every défendant herein, heretofore or hereafter duly served 
upon the solicitors for the plaintiffs or upon the solicitors for the 
défendants aflfected thereby, shall be taken not only as a pleading by 
way of answer, but also as a cross-bill duly filed, served, controverted 
and at issue, asking affirmative relief against the plaintiffs and against 
each and every other défendant in the action," and it was further 
stipulated "that each and every paper was duly served by each of 
said parties upon each of the other parties or upon the soliciter or 
solicitors of such other parties." 

The trial resulted in a decree of the court adjudging the title to 
the land in controversy in the following named parties, and in the 
proportions stated, that is to say: (1) In the défendant Joseph E- 
Wise, an undivided ^/ss interest in the whole tract; (2) in the de- 
fendant Margaret W. Wise, an undivided ^/ss interest in the whole 
tract"; (3) in the complainants Watts and Davis an undivided "/i» 
interest in the south half of the tract; (4) in the défendant Jennie N. 
Bouldin an undivided ^'/ss interest, in the défendant David W. 
Bouldin an undivided "/^s interest, and in the défendant Helen Lee 
Bouldin an undivided ^*/7« interest, making a total of ^*/i9 interest, 
in the north half of the tract. 

The land is known as "Baca Float No. 3," and the title thereto 
rests upon the grant made by Congress June 21, 1860, by an act en- 
titled "An act to confirm certain private land claims in the territory 
of New Mexico" (12 Stats. 71, c. 167), section 6 of which is as fol- 
lows: 

"That it shall be lawful for the helrs of Luis Maria Baca, who make claiui 
to the said tract of land as is clalmed by the town of Las Vegas, to sélect 
Instead of the land clalmed by them, an equal quantity of vacant land, not 
minerai, in the territory of New Mexico, to be located by them In square 
bodies, not exceedlng flve in number. And it shall be the , duty of the Sur- 
veyor General of New Mexico, to make survey and location of the land so 
selected by said heirs of Baca when thereunto required by them ; provided, 
however, that the right hereby granted * * * shall continue In force [for] 
three years from the passage of this act, and no longer." 

The case shows that on June 17, 1863, one John S. Watts, as at- 
tomey for the heirs of Luis Maria Baca, selected the land hère in 
controversy as the third of the 5 tracts of land which were granted 
by the above-quoted section of the statute, the application therefor 
being in the words and figures following: 

"Santa Fe, New Mexico, June 17, 1863. 

"John A. Clark, Surveyor General, Santa Fé, New Mexico: I, John S. 

Watts, the attomey of the heirs of Don Luis Maria Cabeza de Baca, hâve this 

day selected as one of the flve locations confirmed to said heirs under the 

sixth section of the act of Congress approved June 21, 1860, the following 

239 F.— 14 
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tract, to wlt: Commenclng at a point one mile and a half from the base of the 
SaJero Mountain In a direction nortb forty-flve degrees east of the hlghest 
point of sald mountain, running thence from sald beginnlng point west twelve 
miles thirty-six chains and forty-four links, thence south twelve miles thirty- 
six chains and forty-four links, thence east twelve miles thlrty-slx chains and 
forty-four links, thence north twelve miles thirty-six chains and forty-four 
links to the place of beginning, the same being situate in that portion of New 
Mexico now included by act of Congress approved February 24, 1863 [12 Stat. 
664, c. 56] in the Territory of Arizona. Sald tract of land Is entirely vacant, 
unclaimed by any one, and Is not minerai to my knowledge. 

"John S. Watts, 
"Attorney for the Heirs of Luis Maria Cabeza de Baca." 

The sélection so made on behalf of the heirs of Baca was approved 
by the Surveyor General of New Mexico on June 17, 1863, and on 
April 9, 1864, the Commissioner of the General Land Office approved 
that sélection and ordered a survey thereof, and directed that the 
plat and field notes of such survey be returned to the General Land 
Office and filed therein. Thereafter, and on April 13, 1866, John S. 
Watts, as attorney for the heirs of Baca, made application to the Sur- 
veyor General of New Mexico to be allowed to change the boundaries 
of Baca Float No. 3 as so selected and approved, in and by the foUow- 
ing letter; 

"Washington City, April 30, 1866. 

"Hon. J. M. Edmunds, Commissioner of Land Office — Sir; You wiU flnd 
by référence to the papers In file in your office, that on the 17th of June, 
1863, I filed with the Surveyor General of New Mexico an application for 
the location of one of the flve locations confirmed to the heirs of Luis Maria 
Cabeza de Baca under the sixth section of the act of Congress approved June 
21, 1860. I further state that the existence of war in that part of the terri- 
tory of Arizona and the hostility of the Indians prevented a Personal examina- 
tion of the locallty prior to the location, and not havlng a clear idea as to the 
direction of the différent points of the compass, when the subséquent exami- 
nation of the location was belng made by Mr. Wrightson, In order to hâve 
the location surveyed, it was found that the mistake made would resuit in 
leavlng ont most of the land designed or intended to be included in said loca- 
tion. Mr. Wrightson was klUed by the Indians, and no survey bas been made 
because of said mistake in thls initial point of location. Under thèse clrcum- 
stances I beg leave to ask that the Surveyor General of New Mexico be 
authorlzed to change the initial point so as to commence at a point 3 miles 
west by south from the building known as the Hacienda de Santa Rita, run- 
ning thence from sald beginning point north 12 miles 36 chains and 44 links, 
thence east 12 miles 36 chains and 44 links, thence south 12 miles 36 chains 
and 44 links, thence west 12 railes 36 chains and 44 links to the place of be- 
ginning. I beg leave further to state that this land which wUl be embraced in 
this change of the Initial point Is of the same character of unsurveyed vacant 
public land as that whlch would hâve been set apart by the location as flrst 
solicited, but is not the land intended to hâve been covered by said location, 
but the land to bé Included wlthin the boundaries above designated is the 
land that was Intended to be located and was belleved to hâve been located 
upon until préparations were made to survey said location. Under this state 
of the case it is hoped that directions wlll be given to the Surveyor General 
to correct the mistake. 

"Tours respectfully, John S. Watts, 

"Attorney for Heirs of Luis Maria Cabeza de Baca." 

The commissioner thereupon directed the Surveyor General of New 
Mexico to permit the change in the location so requested to be made, 
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and from that time until July 25, 1899, the metes and bounds de- 
scribed in that letter were treated by the claimants and by the Land 
Office as the proper description by metes and bounds of the Baca Float 
No. 3, although at no time was any survey thereof made by the United 
States. 

The following diagram illustrâtes the location of 1863 and the 
change of location attempted in 1866: 
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Baca Locat-iom No. 3. 



"a 

t 

o 



E.. 12 M. 36 c-H. U-<i\.KS. 



TRACT Z. 

Baca Locatiom No. 3. 
IÔ66 Location. 



j 
s 

i 
u 

V) 
ro 

i 

ti 

V) 



'Hacienda 



M. 36 CH. Wi-KS- 
DE. Santa B'î^ 



X'3ai-ero 






W. /ZM. 36 CH. 41 



Tract I. 
Baca Location No. 3. 
JÔ63 Location. 



E.IE.M. 56cH. i+Vi-KS. 

Subsequently, to wit, July 25, 1899, the Land Department held that 
the amendment attempted in 1866 was in reality a new location; that 
the Department was without authority to permit such a location after 
the expiration of the three years limited by the act making the grant, 
and, accordingly, remitted the claimants, to the original location of 
1863. That location was surveyed by Philip Contzen under the direc- 
tion of the Surveyor General of Arizona, which survey was duly ap- 
proved and thereafter filed in the General Land Office, as stated hy 
the Suprême Court in the case of Lane v. Watts, hereinafter refer- 
red to. 

In the view we take of the case it will be unnecessary to make much, 
if any, further référence to the application made on behalf of the 
heirs of Baca in 1866 for a change in the boundaries of the tract ap- 



212 239 FEDERAL REPORTER 

plied for on their behalf in 1863, and which application met with the 
approval of the Commissioner of the General L,and Office in 1864, be- 
cause of the décision of the Suprême Court in the case of Lane v. 
Watts, 234 U. S. 525, 34 Sup. Ct. 965, 58 L. Ed. 1440, in which case, 
and in the explanatory opinion in the same case on motion for leave 
to file an application for a rehearing of it (reported in 235 U. S. 17, 
35 Sup. Ct. 3, 59 L. Ed. 104) that court distinctly adjudged that the 
title to the spécifie tract applied for by the heirs of Baca in 1863 passed 
to them when on April 9, 1864, the Commissioner of the General Land 
Office approved that sélection and ordered a survey thereof, the court 
saying (234 U. S. at page 540, 34 Sup. Ct. 972, 58 L. Ed. 1440) : 

"The tltle having passed b.v the location of the grant and the approval of 
it, the title could not be subsequently divcstod by the oflicers of the I^and 
Department. Ballinger v. United States ex roi. Frost, 216 V. S. 240 [30 Sup. 
Ct. 338, 54 L. Ed. 464]. In other vvords, and speciflcally, the action of the 
Commissioner In approving the location of the grant cannot be revoked by his 
successor In office, and an attempt to do so can be enjoined. Noble v. Union 
River Logging R. Co., 147 U. S. 165 [13 Sup. Ct. 271, 37 L. Ed. 1231 ; Philadel- 
phla Company v. Stimson, 223 U. S. 605 [32 Sup. Ct. 340, 56 L. Ed. 570]." 

In explaining that décision the same court subsequently, in denying 
Icave to file an application for a rehearing, said : 

•The opinion is explicit as to the main éléments of décision. It décides that 
ihe title to the lands Involved passed to the heirs of Baca by the location of 
Ihe float and its approval by the ofilcers of the Land Department and order 
l'or survey in 1864 in pursuance of the act of June 21, 1860, c. 167, 12 Stat. 
71, 72. * * * A few words of explanation will make certain the extent of 
our décision. In adjustment of the confllct between the Baca grant and the 
grant to the tov^n of Las Vegas, the act of 1860 was passed, * » * The 
(and was to be located in stiuare bodies and be 'vacant land, not minerai, in 
the territory of New Mexico,' and it was made the duty of the Surveyor Gen- 
eral of New Mexico to survey and locate the lands when selected by the 
heirs of Baca. There were no other conditions, and thèse were fultilled in 
1864." 

Again, in speaking of the contention there made that certain Mexi- 
can grants called respectively the Tumacacori and Calabazas grant 
and the San José de Sonoita grant, conflicted with the approved sélec- 
tion of the Baca Float No. 3, the Suprême Court further said : 

"The Tumacacori and Calabazas grant was not presented to the Surveyor 
General until June 9, 1864, and his report was not laid before Congress uutil 
May 24, 1880. A pétition for confirmation of the San José de Sonoita grant 
was not presented to the Surveyor General until December, 1879. It will be 
.seen, therefore, that there was no disclosure of thèse claims until after 
the sélection of the Baca grant and its location by the Land Department, the 
consummation of which was accomplished by the approval of the location 
April 9, 1864." 

We think this décision of the Suprême Court leaves no ground for 
the contention that there was any validity in the subséquent attempted 
change in the boundaries of the Baca Float No. 3 grant, either on be- 
half of the grantees or on the part of any officiai of the Land Depart- 
ment. The title to the spécifie tract embraced by the location made 
on behalf of the heirs June 17, 1863, and approved by the Commis- 
sioner of the General L,and Office April 9, 1864, had passed to the heirs. 
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and there was therefore no authority in any officer of the Land De- 
partment to make or permit to be made any change in the location or 
boundaries of what had theretofore been Baca Float No. 3. Such 
being the express décision of the Suprême Court in the case of L,ane 
V. Watts, above cited, it is needless to comment any further upon that 
question. 

In 50 deciding the court evidently proceeded upon the view that the 
spécifie description contained in the application of June 17, 1863, iden- 
tified the land applied for, and that the approval of that sélection by 
the Commissioner of the General Land Office attached the title granted 
by Congress to that spécifie tract, and that no patent was required. In 
its previous décision of the case of Shaw v. Kellogg, 170 U. S. 341, 18 
Sup. Ct. 632, 42 L. Ed. 1050, the court had said : 

"In this case the Land Department refused to issue a patent ; decided that 
it had no power to do so, and that the tltle was complète without one. It 
would seem strange to hold that the lack of a patent left the question of 
minei'al an open one when there was no authority for the issue of a patent, 
when it was in fact refused and when the title passed the same as though a 
patent had Issued. Thore was not at the time of thèse transactions, and has 
not since been, any statute speciflcally authorizing a patent for this land. 
Section 24-17. Rev. Stat. [Comp. St. 1913, § 5097], taken from the act of De- 
cember 22, 1854, c. 10, 10 Stat. 599 [Comp. St. 1913, § 5097] applies only to the 
fase of a claim to land 'which has herctofore been confirmed by law.' And 
the same may be said as to the spécial act of March 3, 1869, c. 152, 15 Stat. 
PA2. Hère there had been no claim confirmed to any tract of land, but only 
the graiJt of a right to locate. In that respect it was like a land warrant, 
subjeet to location anywhere wlthin the speeifled territory. As to land war- 
rants, however. there is a spécifie provision for the issue of patents. Rev. 
Stat. § 2423 [Comp. St. 1913, § 4835]. The Land Department was therefore 
technically right when it said that the statute did not order the issue of a. 
patent, and that tlie case was one in which the granting act with the approved 
survey and location made a full transfer of title. Very likely if a patent had 
been issued the courts would not hâve declared it void, but hâve sustained 
it as the customary instrument used by govemment to make a transfer of the 
légal title. Carter v. Ruddy, 166 U. S. 493 [17 Sup. Ct. 640, 41 L. Ed. 1090]. 
But as there was no statute in terms authorizing a patent, it was not within 
the power of the loeators to compel the issue of one. No court would by 
mandamus order such issue in the absence of a spécifie and direct statute ro- 
quiring it. So when the department refused to issue one, the loeators had no 
alternative but to accept that which the statute had provided as the means 
of acquiring and the évidence of title, and that must be treated as havlng ail 
the efiicacy of a patent." 

The record shows that subséquent to the passing of the title of the 
United States to the spécifie tract covered by the location of June 17, 
1863, and confirmed by the Commissioner of the General Land Office 
April 9, 1864, there was executed to John S. Watts by and on behalf 
of the parties therein named as grantors, the following deed: 

"Know ail men by thèse présents; That we. Luis Baca, Prudencia Baca, 
Jésus Baca, and Domingo, sons of Luis Maria Baca, résidents of Pena Blanca, 
territory of New Mexico ; that we, Josefa Baca y Lucero, wlfe of Luis de Lao, 
and Altagracia Baca, wife of Francisco Martine, daughters of Luis Maria 
Baca, résidents of Pena Blanca, New Mexico, in our own proper persons, and 
we, either in our own person or by our attorney in fact Tomas Baca, to wit: 
Jésus Baca, Tomas Baca, Encarnaclon Baca, wife of Manuel Viscano, Josefa 
Baca, wife of Demetrlo de Lao, José Baca, Tomas Baca 2nd, Trlnldad Baca, 
wife of Fernando Delgado, Altagracia Baca, wife of Patrieio Silva, children 
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of Juan Antonio Baca, deceased, son of Luis Maria Baca; we, Francisco 
Silva, Isabel Sllva, wife of Vicente Amljo, Jésus Maria Sllva, Benlto Silva, 
Valentlne Silva and Manuel Sllva, children of Cesarla Baca, deceased, who 
was a daughter of Juan Antonio Baca, deceased ; we Isabel Baca, wife of José 
Decetio Leno, David Baca, Santiago Baca, Maria Baca, wife of Luis Maria Or- 
tiz, and Adeliete Baca, chlldr«n of Domingo Baca, deceased ; son of Juan Anto- 
nio Baca ; we, Antonio Baca, Felipe Baca, wife of José Baca, Jésus Maria Baca, 
Fernando Baca, Josefa Baca, wife of Jésus Baca, Poloniu Baca, wife of Pedro 
Archleque, and Francisco Baca, children of José Baca, deceased, son of Luis 
Maria Baca ; we, Quesclro Baca, Diego Baca, Quadalupe Baca, wife of Jésus 
Maria Leiva, Romaldo Baca, Martina Baca, and Pauline Baca, children of 
Miguel Baca, deceased ; son of Luis Maria Baca ; we, Luis Maria Baca, Ale- 
jandro Baca, Juan de Dios Baca, and Martlno Baca, children of Matio Baca, 
deceased, son of Luis Mari Baca, deceased ; we Antonio Trujillo, Maria Josefa 
Trujillo, wife of Cesario Ramirez, Andres Trujillo, Juano Trujillo, children 
of Guadalupe Baca, daughter of Luis Maria Baca, and wife of Santiago Tni- 
jUlo ; and we, Josefa Lopez, wife of Nicolas Amljo, and daughter of Filiclaiia 
Trujillo, deceased, daughter of Guadalupe Baca, deceased, Marto Lopez, son 
of said Flliciana Trujillo, Altagracia Lopez, wife of Francisco Kamirez, aud 
daughter of said Feliclana Trujillo, Jésus Matio Trujillo, son of Guadalupe 
Trujillo, deceased, who was the daughter of Guadalupe Baca, deceased; vie 
Josefa Sales, wife of José Martini, and daughter of Rosa Baca, deceased, 
daughter of Luis Maria Baca, Dolores Baca, daughter of Rosa Baca, deceased ; 
we Esperidon Baca, and Refugio Baca, children of Francisco Baca, deceased, 
son of Rosa Baca; we Josefa Baca y Sanchez, daughter of Luis Maria Bat"a, 
and wife of Juan Luis Montoya ; we Antonio Garcia, Francisco Garcia, Maria 
Eues Garcia, Juana Maria Garcia, and Maria de Los Angeles Garcia, children 
of Juana Baca, deceased daughter of Luis Maria Baca, and wife of José 
Garcia; we, Josefa Baca y Lucero, daughter of Luis Maria Baca, and wife 
of Luis de Lao ; we, Altagracia Baca, daughter of Luis Maria Baca, and wife 
of Francisco Martini; I, Tomas Cabeza de Baca, owner of the interest and 
claim of Manuel Baca, son of Luis Maria Baca, to his interest as heir of 
Luis Maria Baca as appears by deed of conveyance executed the 17th day of 
June, 1861, and duly recorded in the Record Book of the Register of Deeus 
for Santa Ana Oounty, Letter D, pages 6-7, and I, Thomas Cabeza de Baca, 
owner of the Interest of Ignacio Baca, only son and heir of Ramon Baca, 
deceased, son of Luis Maria Baca, as appears by deed of said Ignacio Baca and 
Maria Guadalupe Hurtado to said Tomas Cabeza de Baca, executed on the 
Ist day of June, 1861, and duly recorded in Record Book D of Deeds for 
Santa Ana County, pages 5-6; I, Jésus Maria Cat)eza de Baca, owner by 
purchase of the interest of Jésus Baca y Lucero Ist and the son of Luis Maria 
Baca, as appears by deed of said Jésus Baca y Lucero, and Maria Rafaela 
Amljo, his wife, executed the 20th day of August, 1861, and recorded in the 
Record Book Letter D, page 12-13 of the Register of Deeds for Santa Ana 
County ; and I, Francisco Baca, owner by purchase of the interest of Domingo 
Baca, son of Luis Maria Baca, for and in considération of the services of 
John S. Watts, for many years, la and about the business of said heirs of 
Luis Maria Baca, as the attorney of said heirs, and for the further considéra- 
tion of three thousand dollars, paid by the said John S. Watts, to Tomas 
Cabeza de Baca, our attorney in fact, bave bargalned, sold and conveyed, and 
by thèse présents do bargain, sell and convey to the said John S. Watts, of 
Santa Fê, New Mexico, and to his belrs and assigns forever, ail our right, 
tltle and interest and demand in and to the following lands located upon by 
us as the heirs of Luis Maria Baca, under the 6th section of an act of Con- 
gress approved June 21st, 1860, to wlt: • • » 

"And also Location No. 3. Sltuate in the territory of Arizona, formerly In 
Don Ana County, New Mexico, and described as follows, to-wit: Oommenclng 
at a point one and one-half miles from the base of the Salero Mountain in a 
direction north forty-five degrees east of the highest point of said mountain, 
running thence from said beginning point west twelve miles thirty-six chains 
and forty-four links ; thence south twelve miles, thirty-six chains and forty- 
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four links; thence east twelve miles, thirty-six ehains and forty-four links; 
thence north twelve miles, thirty-six ehains and forty-four links to thé 
place of beginning containing ninety-nine thousand, two hundred and eigbty- 
nine aei-es and thirty-nine one hundredths acres, more or less. * * * 

"To hâve and to hold the lands aforesald wlth ail of the appurtenances and 
privilèges to the same belonglng to the said John S. Watts, and his heirs for- 
ever, in fee simple, and the said heirs of Luis Maria Baca, in person, and by 
their attorney in fact, Tomas Cabeza de Baca, covenant with the said John S. 
Watts and his heirs, for themselves and their heirs, as follows, to wit: 

"Ist. That they are seised in fee of the lands aforesald and hâve good 
rlght and tltle to the same. 

"2nd. That the said lands are free from incumbrances, and that they hâve 
fiill power to sell and convey the same. 

"3rd. That the said John S. Watts and his heirs and assigns shail quietly 
enjoy said lands forever, free from ail clalm or demand of the said heirs 
of Luis Maria Baca, tliolr heirs, executors and administrators. 

"4th. That they will défend and proteet the title aforesald against ail 
clalm or claims of title arislng from or under us as heirs of Luis Maria Baca, 
or under our heirs and executors and administrators. 

"5th. That the said John S. Watts and his heirs and assigns shall forever 
enjoy the lands aforesald in as full and ample a manner as the heirs of Luis 
Maria Baca held and enjoyed the said lands, just before the exécution of 
thls conveyance. 

"In witness whereof we hâve herennto set out hands and seals this Ist 
day of May, 1864." 

On the same day, to wit, May 1, 1864, Quirina Baca, Guadalupe 
Baca, and Jésus Leyva, her husband, Paulina Baca, Martina C. de 
Baca, and Romalda Baca, according to the record, executed a deed to 
John S. Watts conveying ail their interest in the same land described 
in the last-mentioned deed. 

January 8, 1870, the grantee in the foregoing deeds, namely, John 
S. Watts, executed, for valuable considérations, to one Christopher E. 
Hawley, a deed by which he — 

"remised, released and quitelalmed, and by thèse présents do (es) remise, re- 
lease and quitclalm unto the said party of the second part, and to his heirs 
and assigns, forever. ail that certain tract, pièce or parcel of land lying and 
heing in the Santa Eita Mountains In the territory of Arizona, TJ. S. A., con- 
taining one hundred thousand acres, be the same more or less, granted to the 
lieirs of Luis Maria Cabeza de Baca by the United States and by the said 
heirs conveyed to the party of the first part by deed dated on the Ist day of 
May, A. D. 1S64, bounded and described as fôUovcs: Beginning at a point 
tbree miles west by south from the building known as the Hacienda de Santa 
Rita, running thence north twelve miles thirty-six ehains and forty-four links, 
running thence east twelve miles thirty-six ehains and forty-four links, thence 
south twelve miles thirty-six ehains and forty-four links, thence west twelve 
miles, thirty-six ehains and forty-four links, to the point or place of beginning: 
The said tract of laad belng known as Location No. 3 of the Baca Séries, to- 
gethor wlth ail and singular the tenements, hereditaments and appurtenances 
thereunto belonglng or in any wise appertalnlng, and the reversion and rever- 
sions, remainder and remainders, rents, issues and profits thereof; and 
also the estate, rlght, tltle, interest, property, possession, claim and demand 
vvhatsoever, as well in law as in equity, of the said party of the flrst paît, 
of, in or to the above-described premises, and every part and parcel thereof, 
wlth the appurtenances; to hâve and to hold ail and singular the above- 
mentioned and described premises, together with the appurtenances, unto the 
said party of the second part, his heirs and assigns forever. 

''In witness whereof, the said party of the first part bas hereunto set his 
hand and seal the day and year flrst above written. 

"John S. Watts. [Seal]" 
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Subsequently, and on May 30, 1871, ail of the heirs of Luis Maria 
Baca except Antonio (also called in the record José Antonio) Baca (if 
he was an heir) executed to the said John S. Watts a deed in words 
and figures as f ollows : 

"Ali ol us for and In considération of the sum of six thousand and eight 
hundred dollars, pald by John S. Watts to Tomas Cabeza de Baca, agent 
and attomey In faet of the heirs of Luis Maria Baca, deceased, hâve bargained, 
sold, and conveyed, and do by thèse présents bargaln, sell, and convey to John 
S. Watts, hls heirs and assigns forever, the following described tract of land, 
situate in the territory of Arizona and bounded as follows" 

— giving a description of a tract of land of large acreage not hère in- 
volved, and which description is therefore hère omitted, the deed pro- 
ceeding as follows : 

"To hâve and to hold the said lands to the sald John S. Watts, his heirs 
and assigns forever, free from ail claims of ourselves as heirs of Luis Maria 
Baca, deceased, and of ail persons clalming by, through, or under us, together 
wlth ail the privilèges and appurtenances to the said land belonging, and the 
said heirs of the said Luis Maria Baca, and the said Tomas Cabeza de Baca 
as owner and as the attorney in fact of the said heirs of Luis Maria Baca, 
deceased, now covenant and agrée with the said John S. Watts, his heirs and 
assigns, as follows: 

"First. That they are the sole lawful heirs of Luis Maria Baca ; that they 
are seised in fee of said land and hâve good right and title to the same and 
authority to sell and dispose of the same ; that said land is free from ail in- 
cumbrances resulting from them. 

"Second. That the said John S. Watts, hls heirs and assigns, shall quietly 
enjoy the possession of said land free from ail clalm or demands of the said 
heirs of Luis Maria Baca, their heirs, executors, administrators, and assigns. 

"Third. That we will défend and protect the title of the said John S. Watts, 
his heirs and assigns, to the sald lands against ail claims and demands arls- 
ing through or under us as heirs of the sald Luis Maria Baca, deceased, or 
under persons claiming to be heirs of Luis Ma. Baca, deceased ; and that the 
sald John S. Watts, hls heirs and assigns shall hâve and hold said lands in 
as full, perfect and ample a manner as the sald heirs of Luis Ma. Baca, de- 
ceased, had and held said lands just before the exécution of said conveyance ; 
and the said heirs of Luis Ma. Baca, above mentioned, now ratlfy and con- 
firm the title made by us by our attorney, Tomas Cabeza de Baca, to John S. 
Watts, hls heirs and assigns, on the Ist day of May, 1SC4, for the lands de- 
scribed in Location Number Two, situate on the Oanadian river In San 
Miguel county, New Mexico, and Location Number Four situate In Saguatch 
county, Colorado Territory, and Location Number Three, situate In Arizona 
Territory, contalning each 99,289 39/100 acres, the boundaries of which are 
set forth and described in sald deed; and, the sald heirs of the sald Luis 
Maria Baca, deceased, executing thls deed as hereln set forth, rellnqulsh and 
quitclalm to said John S. Watts, hls heirs and assigns, ail their rlght, title 
and Interest In ail the lands In said deed of May Ist, 1864, mentioned and 
described." 

It is undisputed that Luis Maria Baca had 18 sons and daughters, 
but a material issue in the case was whether Antonio Baca, under 
whom Joseph E. Wise and Margaret W. Wise claim title, was also an 
heir, and whether, if such heir, he was one of the grantees under the 
act of Congress of June 21, 1860. 

The court below found from the évidence that Antonio Baca was 
a son of Luis Maria Baca, and died before the latter, and that his 
heirs inherited ^/i» of the land in controversy, and that the appellant 
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Joseph E. Wise and the défendant to the suit Margaret W. Wise (who 
took no appeal) through varions mesne conveyances acquired in equal 
shares ail of the interest of the heirs o£ Antonio Baca. That question 
of heirship and right of inheritance from him of any interest in the 
land in controversy and that finding and décision of the court will 
be considered further on. 

Passing for the présent the rights claimed under Antonio Baca, it 
appears from the record, and is undisputed, that John S. Watts died 
in 1876, leaving surviving him a widow, two sons, and two daughters, 
having made no other deed than that to Hawley, purporting to con- 
vey any interest in either the 1863 location or the 1866 attempted lo- 
cation of the Baca Float No. 3 grant. 

The complainants and appellants Watts and Davis, and the défend- 
ants, appellants, and appellees Bouldin, deraign their alleged titles under 
mesne conveyances from the aforesaid deed to Hawley from John S. 
Watts of date January 8, 1870, the former to the south half and the 
latter to the north half of the tract in controversy, to wit, the specifi- 
cally described tract as located in 1853. 

The défendant and appellant Santa Cruz Development Company de- 
raigns its alleged interest, and the défendant and appellant Joseph E. 
Wise deraigns some alleged interest, under mesne conveyances from 
the widow and heirs of John S. Watts. Therefore it is clear that if 
the deeds to Watts of May 1, 1864, conveyed the interest of ail of 
the heirs of Luis Maria Baca in and to the tract specifically located in 
1863, or if the confirmatory deed to Watts of May 30, 1871, had that 
efifect and inured to the benefit of Hawley, his heirs and assigns, noth- 
ing remained in John S. Watts subséquent to the exécution of his deed 
to Hawley, and therefore his heirs inherited no interest in the property 
in controversy upon his death, and of course could convey none to 
any one. 

it does not seem to admit of question that such of the heirs of Luis 
Maria Baca as personally or through a duly authorized représentative 
executed the deeds of May 1, 1864, to John S. Watts, thereby conveyed 
to him ail of their interest in the tract of land in controversy, for in 
those deeds the land described included Baca Tract No. 3, declared 
to hâve been located by the grantors "as the heirs of Luis Maria Baca 
under the 6th section of an act of Congress approved June 21, 1860," 
and which tract was also therein described by the exact spécifie de- 
scription given in the location thereof made in 1863 and confirmed by 
the Commissioner of the General Land Office April 8, 1864. The 
subséquent deed from the grantee in the last-mentioned deeds, John S. 
Watts, however, to Christopher E. Hawley, remised, released, and 
quitclaimed to him — 

"and to his heirs and assigns, fore ver, ail that certain tract, pièce or parcel 
of land lying and being in the Santa Rita Mountains in the territory of Arizo- 
na, U. S. A., containing one hundred thousand acres, be the same more or 
less, granted to thé heirs of Luis Maria Cabeza de Baca by the United States 
and by the said heirs conveyed to the party of the flrst part by deed dated on 
the Ist day of May, A. D. 1864, bounded and described as foUows: Beginning 
at a point three miles west by south from the building known as the Hacienda 
(le Santa Klta, running theuce north twelve miles thirty-sis chains and forty- 
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four links, running thence east twelve miles, thlrty-six chains and forty-four 
links, thence south twelve miles, thlrty-six chains and forty-four links, thenoe 
west twelve miles, thlrty-six chains and forty-four links, to the point or place 
of beginning: The said tract of land being known as Location No. 3 of the 
Baca Séries, together with ail and singular the tenements, hereditaments and 
appurtenances thereunto belonglng, or In any wise appertainlng, and the ré- 
version and reversions, remainder and remainders, rents, issues and profits 
thereof ; and also the estate, right, title, Interest, property, possession, claiin 
and demand whatsoever, as well in law as in equlty, of the sald party of the 
flrst part, of, in or to the above-described premises, and every part and parcel 
thereof, with the appurtenances; to hâve and to hold ail and singular the 
above mentioned and described premises, together with the appurtenances, 
unto the said party of the second part, his heirs and assigns forever." 

It will be at once seen that the spécifie description in this deed is 
that of the attempted location of 1866, adjudgedvoid by the Suprême 
Court in the case of Lane v. Watts, supra, and as to which specifically 
described tract the grantor had no title except to a narrow strip there- 
of covered also by the 1863 location of the grant. 

It is insisted that the deed last mentioned was a quitclaim deed only, 
and that the subséquent confirmatory deed from the heirs of Luis Maria 
Baca of date May 30, 1871, to John S. Watts, did not inure to the 
benefit of Hawley, and that ail that the latter got by his deed from 
John S. Watts was the narrow strip of land included in both the 
approved location of 1863 and the attempted, but void, location of 1866. 

[1] It almost goes without saying that the paramount object in the 
construction of a deed is to give effect to the intention of the parties 
to it. Authorities to that effect might readily be cited by the hundreds, 
but it is needless to consume space for that purpose. Such intention, 
of course, is to be gathered from a considération of the entire in- 
strument read in the light of the facts and circumstances under whicli 
it was executed. 

[2] Taking up the deed from Watts to Hawley, the first thing to be 
noted is that it does not purport to convey more than one tract of 
land, although it undertakes to apply to it three descriptions. The first 
and third of those descriptions sufficiently describe the tract of land 
in controversy, while the second describes it by the metes and bounds 
given in the void location attempted to be made in 1866. In substance 
the first describes it as that certain tract of land lying in the Santa 
Rita Mountains territory of Arizona, granted to the heirs of L,uis 
Maria Cabeza de Baca by the United States and by the said heirs con- 
veyed to the grantor Watts by deed dated May 1, 1864, containing 
100,000 acres more or less. The land thus described is not only sus- 
ceptible of identification by référence to the grant made by Congress 
to the Baca heirs, but also by the deeds of May 1, 1864, from those 
heirs to Watts, in which deeds, as has been shown, the land in ques- 
tion was described by référence to the congressional grant, and also 
by the spécifie boundaries thereof given in the only valid location of 
the grant made in 1863 and confirmed by the Commissioner of the 
General Land Office in 1864. The second description given in the 
Hawley deed consisted of the metes and bounds given in the attempted 
and void location of 1866, which, except as to the narrow strip em- 
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braced by the valid location of 1863, covered a tract of land in which 
the grantor had no interest. Reading the deed without any référence 
to the facts and circumstances under which it was executed, it does 
not seem that there should be any doubt that the false description 
should be rejected and effect given to the two true descriptions given 
in the deed of the land undertaken to be conveyed by the grantor. In 
referring to the maxim "Falsa demonstratio non nocet," it is said, in 
Broom's Légal Maxims, p. 629, et seq. : 

"Falsa demonstratio may be deflned to be an erroneous description of a per- 
son or thing lu a wrltten Instriiiuent; and the above rule respecting it may 
be thus stated and qualified: As soon as there Is an adéquate and sufflcient 
ilefinition, with convenlent certainty, of what is Intended to pass by the 
liarticular Instrument, a subséquent erroneous addition will not vltlate It. 
•Quicquid demonstratœ rei addltur satls demonstratse frustra est.' The char- 
aeterlstic of cases wlthln the principal maxlm belng that 'the description so 
far as it is false applics to no object at ail, and so far as it is true applies 
to one only.' " 

And, after referring to the application of the maxim by varions 
judges to wills, it is further said: 

•The foregoing obsen'atlons are, in the main, applicable not only to wills, 
but to other instruments; so that the characteristic of cases strlctly wlthln 
the above rule is thls, that the description, so far as It is false, applies to no 
Kubject, and, so far as it is true, it applies to one subject only ; and the court, 
in thèse cases, re.iects no words but those which are shown to hâve no appli- 
cation to any subject." 

Looking to the circumstances of the case as disclosed by the record, 
we find them strongly confirmatory of the view we take of the deed 
itself. John S. Watts, it appears, was at one time a Justice of the 
Suprême Court of New Mexico, had represented that territory as a 
delegate to Congress, and was employed to présent the claim of the 
heirs of Luis Maria Baca to the Las Vegas grant to the United States 
tribunal for confirmation, and did so, as we shall presently see. As 
early as March 2, 1863, which was after the making of the grant by 
Congress of June 21, 1860, but before any location of the grant made 
by the sixth section of that act, John S. Watts executed to one Wil- 
liam Wrightson, of Cincinnati, Ohio, an instrument reciting that he, 
Watts, was "the owner of one of the unlocated floats containing about 
one hundred thousand acres of land granted to the heirs of Luis Maria 
Baca" by the sixth section of the act of Congress of June 21, 1860, and 
reciting that he, Watts, then had "full power and authority to make 
the location for said heirs under said act, and cause to be made a 
title in fee of the same after such proper location and survey," and 
then proceeded to déclare in and by the said instrument as foUows: 

"Now, therefore, be it further known that I, John S. Watts, hâve this day 
sold to William Wrightson, of the city of Cincinnati, state of Ohlo, the said 
unlocated tract with ail of its privilèges, for and in considération of the sum 
of one hundred and ten thousand dollars, the receipt whereof is hereby 
acknowledged, and I hereby bind myself, my heirs, executors or administra- 
tors, to make a full and complète title in fee simple of said land to said 
William Wrightson, his assigns or légal représentatives, whenever thereunto 
required. And I, the said John S. Watts, hereby authorize and empower the 
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sald W. Wrlghtson to make the location under the said act In as Ml and ample 
manner as the sald helrs could do the same." 

The record shows that subséquent to the sélection on June 17, 1863, 
of the land in controversy, by John S. Watts, as the third of the tracts 
granted to the heirs of I,uis Maria Baca by Congress, Wrightson, to 
whom Watts had for a large considération agreed to convey in advance 
of its location the float then claimed by him, found upon examination 
that most of the land intended to be included in the location made by 
Watts in 1863 had been left out by mistake, which discovery was the 
basis of the abortive attempt to change the boundaries of the grant 
initiated in 1866 by Watts through his application to the Commis- 
sioner of the General Land Office of date April 30, 1866, the spécifie 
description of which latter attempted location was, as has been seen, in- 
serted in the deed from Watts to Hawley, the assignée through varions 
mesne conveyances of the interests of Wrightson. So far as\the acts 
of the respective parties to the Hawley deed are concerned, it is there- 
fore difficult to see what clearer indications could be shown of the in- 
tent of both the grantor and grantee of that deed, that it should con- 
vey ail of the interest of Watts in Baca Tract No. 3, than the descrip- 
tions inserted in the deed already set out, and which therefore need 
not be repeated. 

We hâve examined with care the cases of Prentice v. Northern 
Pacific Railroad, 154 U. S. 163, 14 Sup. Ct. 997, 38 L. Ed. 947, and 
Prentice v. Stearns, 113 U. S. 435, 5 Sup. Ct. 547, 28 h. Ed. 1059, so 
much relied upon by some of the counsel in the case. The deed under 
considération in those cases first described the land by metes and 
bounds, and then added "and being the land set off to the Indian chief 
Buffalo by the Indian Treaty of September 30, A. D. 1854, and was 
afterwards disposed of by said Buffalo to said Armstrong and is now 
recorded with the government documents." The court held that the 
added words were intended to describe generally what was first de- 
scribed specifically, and, if otherwise sufficient, could not be regarded 
as an independent description. In other words, a disregard of the 
spécifie description would hâve left the deed without any description 
by which the land granted could be identified, which is, as has been 
shown, essentially différent from the case hère. 

But it is further contended that at the time of the exécution of 
the deed from Watts to Hawley the former had not acquired the in- 
terests of ail of the heirs of Luis Maria Baca other than Antonio, 
and that that deed was a quitclaim deed only, and therefore that the 
interests of ail of the other heirs of Luis Maria Baca that passed by 
the confirmatory deed to Watts executed May 30, 1871, did not inure 
to the benefit of Hawley or his assigns. 

[3] We are therefore next to détermine the true character of the 
Hawley deed. It is to be remembered that an ordinary deed of release 
and quitclaim is a conveyance only of the grantor's right, title, and 
interest in the land described in the deed, and is not a conveyance, 
quitclaim, or release of the land itself. A deed of this character, said 
the Suprême Court in Van Rensselaer v. Kearney et al., 11 How. 
297, 322 (13 L. Ed. 703)— 
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"purports to convey, and is understood to convey, nothlng more than tho 
interest or estate of whlch the grantor Is seised or possessed at the tlme, and 
does not operate to pass or bind au interest not then in existence. Tlie bar- 
gain between the parties proceeds upon this view, and ttie considération Is 
regulated in conformity witli it. If otherwise, and the vendee bas contracted 
for a particular estate, or for an estate in fee, he must take the précaution to 
seeure himself by the proper covenants of title. But this principle is applica- 
ble to a deed of bargain and sale by release or (luitclaim, In the strict ana 
proper sensé of that species of conveyance. And therefore, if the deed bears 
on îts face évidence that the grantors Intended to convey, and the grantee 
expected to become invested with, an estate of a particular description or 
quality, and that the bargain had proceeded upon that footing between the 
parties, then, although it may not contain any covenants of title in the tech- 
nical sensé of the term, still the légal opération and effect of the instrument 
will be as binding upon the grantor and those claiming under him, in respect 
to the estate thus described, as if a formai covenant to that eiïect had been iii- 
serted ; at least, so far as to estop tbem from ever afterwards denying that 
he was seised of the particular estate at the time of the conveyance." 

See, also, note to the case of Mosier v. Carter, 35 L,. R. A. (N. S.) 
1182, where the foregoing observations are quoted and many other 
cases to the same effect cited. 

Does not the deed from Watts to Hawley bear upon its face évi- 
dence that the grantor intended to convey, and the grantee expected 
to become invested with, the one tract of land therein undertaken to be 
conveyed ? In our opinion, undoubtedly so. It is true that the words 
"remise, release, and quitclaim" are used in the granting clause, but 
it is also true that so far from the deed purporting to remise, release, 
and quitclaim only ail the right, title, and interest of the grantor, it 
plainly manifests, we think, the intent of the grantor to convey, and 
of the grantee to receive and forever, by himself and his heirs and 
assigns, hold the property itself. Not purporting to convey only ail 
the right, title, and interest of the grantor, the deed in terms remised, 
released, and quitclaimed to the party of the second part thereto, and 
to his heirs and assigns forever, ail of that certain tract of land de- 
scribed : First, as the land granted to the heirs of Luis Maria Cabeza 
de Baca by the United States and by the said heirs conveyed to the 
party of the first part thereto by a deed dated May 1, 1864; second, 
according to the courses and distances given in the attempted location 
of 1866; and, lastly, as the tract of land known as "Location No. 3" 
of the Baca Float Séries, the deed proceeding as follows : 

"And also the estate, right, title, interest, property, possession, claim and 
demand whatsoever, as well in law as in equity, of the said party of the first 
part of, In or to the above described premlses. * • * To hâve and to hold 
ail and singular the above mentioned and described premlses together with 
the appurtenances, unto the said party of the second part, his heirs and 
assigns forever." 

In speaking of the différence between a deed in which the grantor 
only quitclaimed ail of his interest in the land described in it and one 
in the form of a grant, bargain, and sale, the Suprême Court said, in 
the case of Moelle v. Sherwood, 148 U. S. 21, 29, 13 Sup. Ct. 426, 429 
(37 L. Ed. 350) : 

"If the grantor In either case at the time of the exécution of his deed 
possesses any claim to or interest in the property, it passes to the grantee. 
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In the one case, that of bargain and sale, he Impliedly asserts the possession 
of a claim to or interest in the property, for it Is the property itself which he 
sells and undertakes to cotivey. In the other case, that of quitclaim, the 
grantor affirms nothing as to the ownershlp, and undertakes only a release of 
any clalm to or interest in the premises which he may possess without assert- 
ing the ownershlp of elther." 

[4] As has been seen, the deed from Watts to Hawley did not im- 
dertake to quitclaim only the interest of the grantor in the land de- 
scribed therein, but, on the contrary, and for the reasons stated, un- 
dertook, as we think, to convey the land itself. That being so, that 
such title as Watts afterwards acquired to the tract in controversy by 
the confirmatory deed executed to him by ail of the heirs of Luis Maria 
Baca except Antonio (assuming him to hâve been an heir) inured to 
the benefit of Hawley and his assigns is clear upon well-settled prin- 
ciples. That confàrmatory deed contains, as has been seen, an express 
covenant that its grantors constitute ail of the lawful heirs of Luis 
Maria Baca, and in terms ratified and confirmed the preceding deeds 
of May, 1864, purporting to hâve been executed on behalf of ail of 
such heirs to him, and to bave conveyed ail of their interest in the 
land in controversy, and expressly confîrming the same to the grantee 
Watts and his assigns. We are of the opinion that the court below was 
right in holding that the assignées of Watts thereby acquired the in- 
terests of ail of the grantors in those deeds. That court, however, 
found as a fact that Antonio Baca (also called in the record José An- 
tonio Baca) was a son of Luis Maria Baca, and that the heirs of An- 
tonio inherited an undivided '/lo of the land in controversy, which ^/i» 
interest had been acquired through various mesne conveyances by Jos- 
eph E. Wise and Margaret W. Wise in equal shares, who still hold the 
same. Against that fînding and conclusion it is strenuously contended 
that there was no compétent proof that Antonio was a son of Luis 
Maria Baca, and that if there was that neither Antonio nor any of 
his heirs ever inherited any interest in the land in controversy, and as 
a conséquence that his heirs had no interest therein to convey. 

The principal witness introduced to show that Antonio Baca was a 
son of Luis Maria Baca was Marcos C. de Baca, who was a grantor 
in one of the deeds executed to Watts May 1, 1864, and he, over the 
objections of adverse parties to the interests claimed under Antonio, 
was permitted to testify, among other things, that long subséquent to 
the exécution oï the deeds of 1864 and 1871 above referred to, Pru- 
dencio. Manuel, and Domingo Baca (who were also grantors in those 
deeds) had told him that there was a son of Luis Maria Baca named 
Antonio Baca, who died before his father, and which son left heirs (be- 
ing the heirs through whom Joseph E. Wise and Margaret W. Wise 
claim the interests that were awarded to them by the decree below). 
The grounds of the objections were, in substance, that they were not 
statements ante litam motam, that they were statements made by grant- 
ors after they had parted with their title and in disparagement of the 
title of their grantees, and that Joseph E. AVise claimed some interest 
under the Hawley and confirmatory deeds, ând is therefore bound by 
ail of the récitals thereof. In the view we take of the grant in ques- 
tion, we do not find it necessary to pass upon the action of the trial 
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court in overrulîng the objections, nor upon the sufficiency o£ the évi- 
dence to sustain the finding made by it that Antonio Baca was a son 
of Luis Maria Baca. We assume that Luis Maria Baca had a son 
named Antonio Baca, who died before his f ather. The latter died in 
1827, leaving a will, and we.find in the proceedings upon his estate, 
introduced in évidence in the présent case, évidence of the fact that 
there was a son who had died before his father, leaving a widow. 
The record shows that it was that Antonio Baca under whom the ap- 
pellees Joseph E. Wise and Margaret W. Wise claim, and were award- 
ed by the judgment of the court below, in equal parts, an undivided 
^/lo interest in the land in controversy. It is important to make that 
fact plain because of the further fact that Luis Maria Baca left among 
his 18 sui-viving children a son named Juan Antonio Baca, as ap- 
pears from the pétition filed by John S. Watts with the Surveyor Gen- 
eral of the Territory of New Mexico on behalf of the surviving heirs 
at law of Luis Maria Cabeza de Baca, deceased, for the confirmation 
of a Mexican grant called Ojo del Espiritu Sant, in which pétition he 
expressly alleged, among other things, that the said Luis Maria Cabeza 
de Baca — 

"left him surviving, as his helrs, the foUovplng children, to wit: Luis Baca, 
Prudencio Baca, Jésus Baca, Sr., Jésus Baca, Jr., Felipe Baca, Domingo Baca, 
Manuel Baca, Josefa Baca y Salae, Josefa Baca y Sanchez, Juan Antonio 
Baca, José Baca, José Miguel Baca, Ranion Baca, Matla Baca, Guadalupa 
Baca, Altagracie Baca, Rosa Baca, Juan Paul a Baca." 

"This statement," said the attorney for the appellees Joseph E. Wise 
and Margaret W. Wise in his brief, "on the part of John S. Watts as 
attorney for the heirs, made in 1860, is that the said Luis Maria Baca 
left 18 children surviving him. As the will of Baca showed that Luis 
Maria Baca had one son who died before he died, he must hâve had 
19 children, of whom, as stated in the pétition of Watts, 18 survived 
him, and, as stated in the will, one died before he died. The question 
of fact was tlien presented upon the trial as to who the nineteenth 
son was who died before his father, leaving a widow by the name of 
Francisca Garveso." 

The grant made by section 6 of the act of June 21, 1860, had its 
origin in two conflicting Mexican grants to a large body of land in and 
around Las Vegas, N. M., one having been made to Luis Maria Baca 
(also called, as has been said. Luis Haria Cabeza de Baca), and the 
other to the town of Las Vegas. The history of those grants is given 
in the cases of Shaw v. Kellogg, 170 U. S. 312, 18 Sup. Ct. 632, 42 
L. Ed. 1050, Maese v. Herman, 183 U. S. 572, 22 Sup. Ct. 91, 46 L. 
Ed. 335, Priest v. Las Vegas, 232 U. S. 604, 34 Sup. Ct. 443, 58 L. 
Ed. 751, and Lane v. Watts, 234 U. S. 525, 34 Sup. Ct. 965, 58 L. 
Ed. 1440. 

The législation of Congress for the adjustment of grants of Spanish 
or Mexican origin in New Mexico was essentially difïerent from that 
in respect to those of like origin in California; the latter being pro- 
vided for by the act of Congress of March 3, 1851 (9 Stats. 631, c. 
41), and the former by the act of July 22, 1854 (10 Stats. 308, c. 103). 
No jurisdiction over such claims in New Mexico was conferred upon 
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the courts ; final action in each case af ter the prescribed action by offi- 
cers of the Land Department being reserved to Congress. Tameling 
V. U. S. Freehold, etc., Company, 93 U. S. 644, 30 L. Ed. 949. In 
exercise of the power so reserved Congress made the grant of June 21, 
1860, not only of the lands embraced by section 6 thereof , but varions 
other extensive tracts of land. It is with section 6 only that we hâve 
to deal in this case. It has been seen that it embraced the spécifie tract 
described in the location made in 1863, and confirmed by the Commis- 
sioner of the General Land Office April 9, 1864, and none other. To 
whom was that grant made? To détermine that question the statute 
and ail of the facts and circumstances of the case must be considered. 
The statute says, as has been seen, "to the heirs of Luis Maria Baca, 
who make claim to the same tract of land as is claimed by the town of 
Las Vegas." The record and the history of the grant, as well as the 
statute itself, show tliat Congress recognized that both the town of Las 
Vegas and the heirs of Baca claimed that their respective grants cov- 
ered that tract, and that, in considération of the waiver by the Baca 
heirs of their claim to it, the grant contained in section 6 of the act of 
June 21, 1860, was made. We insert the pétition for the confirmation 
of the Las Vegas grant : 

'Territory of New Mexico, County of Santa Fé. 

"To the Hon. Wm. Pelham, Surveyor General of the Territory of New 
Mexico, under the act of Congress approved 22d June (July), A. D. 1854: 

"Your petitloners the survlvlng heirs at law of one Luis Cabeza de Baca, de- 
ceased, would respectfully state that on the 16th day of January, 1821, the 
Provincial Deputation of the state of Durango granted to the ancestor of your 
petitloners, Luis Cabeza de Baca, a tract of land called 'Las Vegas Grandes.' 
* * * Your petitloners further state that it will appear by référence to 
said grant that it was made to the sald Luis Maria Cabeza de Baca and his 
raale chlldren and vested hlm and hls maie children with an absolute tltle to 
sald lands. • * * Your petitloners further state that Luis Maria Cabeza 
de Baca has long since departed this life, and the only maie children of the 
sald Luis Maria Cabeza de Baca now living are the following, to wit: Luis 
Baca, Prudencio Baca, Jésus Baca the Ist, Felipe Baca, Jésus Baca the 2d, 
Domingo Baca and Manuel Baca. Your petitloners further state that the 
following sons of Luis Maria Cabeza de Baca are dead, to wit: Juan Antonio 
Baca, José Baca, José Miguel Baca, Eamon Baca, and Mateo Baca, and at 
the time of their deccase they left the following chlldren and heirs at law 
them survlvlng, to wit: Juan Antonio Baca left hlm survlvlng the following 
chlldren, Jésus Maria Baca, Francisco Tomas Baca, Incarnacion Baca, José 
Baca, Josefa Baca, Guadalupe Baca, Altagracle Baca, Nlcholasa Baca, Tomas 
Baca & Trlnldad Baca. José Baca. left hlm survlvlng the following children: 
Antonio Baca, Felipe Baca, José Maria Baca, E'ranclsco Baca, Fernando Baca 
& Polonio Baca. José Miguel Baca left hlm survlvlng the following children, 
to wit: Diego Baca, Qulrina Baca, Rumaldo Baca, Guadalupe Baca, Paulina 
Baca & Martlna Baca. Ramon Baca left hlm survlvlng the following chlld, 
to wit: Ignacio Baca. Mateo Baca left hlm survlvlng the following chlldren, to 
wit: Luis Baca, Alejandro Baca, Juan Dios Baca and Martin Baca. Your 
petitloners further state that the f oregoing llst contalns ail the survlvlng heirs 
of the sald Luis Cabeza de Baca, deceased, known to your petitloners, and they 
are ail résidents of the territory of New Mexico. • • » 

"AU of which is respectfully submltted. 

"John S. Watts, Atty. for Petitloners." 

It will be seen that Antonio Baca was not one of the claimants of 
the land covered by the Las Vegas grant. And there is nothing in the 
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record in thîs case tending to show that John S. Watts ever heard of 
him, or that any of the other 18 children of Luis Maria Baca ever 
recognized in Antonio or any of his heirs any interest in either the 
Las Vegas grant or in the grant made to them by the act of Congress 
of June 21, 1860. Indeed, as has been seen by the confirmatory deed 
of 1871 to Watts, ail of them then surviving, as well as the heirs of 
those who had died, expressly covenanted that they were the only heirs 
of Luis Maria Baca. 

That Congress had full power to prescribe the mode of ascertaining 
the validity of claims of title to lands under Spanish and Mexican 
grants, and to provide for the forfeiture of such grants in the event 
the mode prescribed was not compUed with, is well settled. Barker v. 
Harvey, 181 U. S. 481, 486, 487, 21 Sup. Ct. 690, 45 L. Ed. 963 ; Ainsa 
v. United States, 161 U. S. 208, 222, 16 Sup. Ct. 544, 40 L. Ed. 673 ; 
Astiazaran v. Mining Co., 148 U. S. 80, 13 Sup. Ct. 457, 37 L. Ed. 
376; Botiller v. Dominguez, 130 U. S. 238, 9 Sup. Ct. 525, 32 L. Ed. 
926; Tameling v. U. S. Freehold, etc., Co., supra. In the exercise of 
its duty and power in regard to such lands in the then territory of 
New Mexico, Congress passed the act of July 22, 1854, that has been 
referred to, by section 8 of which it made it the duty of the Surveyor 
General of that territory, under such instructions as should be given 
him by tlie Secretary of the Interior, to ascertain the origin, nature, 
character, and extent of ail claims to lands situated in that territory, 
under the laws, usages, and customs of Spain and Mexico; and for 
that purpose to issue notices, examine witnesses, administer oaths, and 
perf orm ail other necessary acts in the premises ; to make a full report 
of ail such claims as originated before the cession of the territory to 
the United States by the Treaty of Guadalupe Hidalgo, defining the 
varions kinds of title, with his décision as to the validity or invalidity 
of each of the same under the laws, usages, and customs of the coun- 
try before its cession to the United States, and to make a ref)ort in re- 
gard to ail the pueblos existing in the territory, showing the extent and 
locality of each, the number of their inhabitants respectively, and the 
nature of their title to the land — such report to be made in the form 
required by the Secretary of the Interior and to be laid before Con- 
gress for such action thereon as should be deemed just and proper, 
with a view to the confirmation of bona fide grants. By section 9 of 
the act the Secretary of the Interior was given authority to issue ail 
needful rules and régulations for the full carrying into effect of the 
several provisions of the act, pursuant to which provisions the Secre- 
tary issued régulations August 25, 1854 (Public Domain, 394-398), 
which read in part as f ollows : 

"Tour fir.st session will be held at Santa Fé. • • » You will commence 
your session by giving proper public notice of ttie same, in a newspaper of 
the largest circulation, in the English and Spanish languages, wIU make known 
your readiness to reçoive notices and testimony in support of the land claims 
of individuals derived before the change of govemment. You will require the 
claimant in every case — and give public notice to that efCeet — to file a written 
notice setting forth the name of the présent claimant; uame of the original 
claimant; nature of the clalm, whether inchoate or perfect; Its date; from 
what authority the original title was derived, with a référence to the evi- 

239 F.— 15 
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dence of the power and aiithoiity under whlch the granting oiBcer may hâve 
acted ; quantity claimed, locality, notice and extent of conflictlng daims, if 
any, wlth a référence to the documentary évidence and testimony relled upon 
to establish the elaims, and to show a transfer of right from the original 
grantee to the présent clalmant." 

In accordance with such instructions due notice was given requir- 
ing claimants to présent their daims, stating, among other things, the 
source and claim of their title (Public Domain, p. 404), in accordance 
with which notice the pétition above set eut was filed by John S. Watts 
on behalf of the heirs of Luis Maria Baca therein named. In the 
report of the Surveyor General on that pétition returned to Congress, 
that officer reported that the Las Vegas grant made to Luis Maria 
Baca was valid and prior to a grant of the same land to the town of 
Las Vegas, which he also foimd to be valid. Subsequently the Senate 
Committee on Private Land Claims reported, May 19, 1860 (Rep. Com. 
No. 228, Sen. 36th Cong. Ist Sess.), that the grant to Baca "was in fee 
and is a genuine and valid title" ; that the heirs of Baca had expressed 
a willingness to waive their prior title in favor of the settlers under 
the grant to the town of Las Vegas, and recommended that Congress 
so legislate as to accomplish that purpose. The grant made by Con- 
gress June 21, 1860, followed, embracing by its sixth section, among 
other lands, the tract of land hère in çontroversy, "to the heirs of Luis 
Maria Baca, who make claim to the same tract of land as is claimed 
by the town of Las Vegas." In Maese v. Herman, 183 U. S. 572, 580, 
58L 22 Sup. Ct. 91, 95 (46 L. Ed. 335), the Suprême Court, in speak- 
ing of the contest before the Surveyor General over the same tract 
of land, between the town of Las Vegas and those who made claim 
thereto under the Las Vegas grant, said : 

"The pétition of the Surveyor General of New Mexico describes the petl- 
tioners as 'résidents of the town of Las Vegas and its vlcinlty,' and he manl- 
festly regarded It a claim on behalf of tlie town, stated it from that stand- 
point, and reported it to Congress as a claim by the town of Las Vegas. The 
claim was confirmed by référence to the report, and the town was especially 
designated the clalmant in section 6 of the confirmatory act. That it re- 
celved confirmation at ail may be because it was a claim by a town. Its 
legality might hâve been questioned. The claimants in their pétition stated 
that their claim was disputed by Thomas Cabeza de Baca, and, reporting 
on that dispute, the Surveyor General said that testimony was introduced 
to show that the heirs of Baca protested in 1837 against the occupancy of 
the land by the claimants under the grant to Juan de Dlos Maese, and that 
the claimants 'went upon the land knowlng the existence of a prior grant' 
the Baca grant. The Surveyor General, however, did not assume to dé- 
cide the dispute between the parties, but referred it to 'the proper tribunals 
of the country' and to Congress. Congress accommodated the dispute by a 
magnificent donation of lands to the heirs of Baca, and confirmed the original 
land to the .town." 

The dispute was between the respective claimants to the same pièce 
of land, claimed to be covered by each grant, both of which grants 
were found to be valid, and that to Luis Maria Baca to be the prior 
one. Those who claimed under that prior grant waived their priority 
in favor of the town of Las Vegas, in considération of which waiver 
Congress made to them a grant of other lands not covered by any 
Mexican grant, one of which tracts is that hère in çontroversy. It is 
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obvious, we think, that the tract of government land so granted was 
to the claimants who waived their prior daim to the land granted by 
the Mexican government, and to none other, and such is, in effect, the 
express language of the act of Congress making the grant. Neither 
Antonio Baca nor any of his heirs ever having made any claim to any 
land granted by the Mexican government, they had no claim to waive, 
and manifestly waived none. It may be added that in cases of this 
character it seems to be the settled law that the confirmation of such 
foreign grants is to be deemed to be in favor of the person or persons 
claiming them. Connoyer v. Schaeffer, 22 Wall. 254, 22 L,. Ed. 837 ; 
Bissel v. Penrose, 8 How. 317, 12 L,. Ed. 1095; Strother v. Lucas, 12 
Pet. 458,9 L. Ed. 1137. 

The other points made by counsel hâve been carefully considered, 
but we do not think they require spécial mention. 

It résulta from what has been said that Joseph E. Wise and Mar- 
garet W. Wise acquired no interest in the land in controversy through 
the heirs of Antonio Baca, who had no interest therein to convey. 

The cause is remanded, with directions to the court below to modify 
the decree in accordance with the views above indicated, and as so 
modified it will stand affirmed ; the appellants Watts, Davis, and Boul- 
dins to recover their costs. 
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McALESTER, OKU 

(Circuit Court of Appeals, Elghth Circuit. December 1, 1916.) 

No. 4612. 

1. Courts ®=34!>3(.3) — Fédéral and State Courts— Prioritt of Jubisdiotion. 

A State court, wliich by the issuance and levy of an attachment obtaln- 
ed actual possession of property of a défendant, retains jurlsdlction over 
sucli property to the exclusion of a fédéral court, whlch in a suit subse- 
qnently comm'enced appolnted receivers for the property of such défend 
ant. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1349-1352; Dec. 
Dig. <S=5493(3).] 

2. Receivers <@==>89 — Powees— Authoeitt to Exécute— Redeliveby Bond fob 

Attached Property. 

Under an order of a fédéral court appointing receivers for a défend- 
ant corporation, whlch directed them to take possession of ail of its prop- 
erty and to carry on its business, and authorlzed them to appear and con- 
duct the défense of any sults agalnst it affecting its property or business, 
where a part of défendants property necessary to the conduet of its busi- 
ness was then in the possession of a state court under attachments levled 
thereon, the receivers had authorlty to become défendants in the suit 
and to j'oln with the corporation in the exécution of a forthcoming bond 
necessary for the release of the property, conditioned as requlred by the 
state statute for the return of the property, if requlred, or the payment 
of Its appralsed value, and on their fallure to retum the property in 
conïpllance with the judgment of the state court the signera became 11a- 
ble on the bond. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 163 ; Dec. Dig. 
®=>89.] 

<Ê=>For other cases sea eame topic & KEY-NUMBBR In ail Key-Numbered Digests & lûdexe» 
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In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Action at law by the First National Bank of McAlester, 0kl., against 
the United States Fidelity & Guaranty Company. Judgment for plain- 
tiff, and défendant brings error. Affirmed. 

R. E. Bail, of Kansas City, Mo. (Bail & Ryland, of Kansas City, 
Mo., on the brief), for plaintiff in error. 

James H. Gordon, of McAlester, 0kl. (Gordon & Mcinnis, of Mc- 
Alester, 0kl., on the brief), for défendant in error. 

Before SMITH and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

SMITH, Circuit Judge. For several years prior to any of the litiga- 
tion hère important the Bolen-Darnall Coal Company, hereafter called 
the Coal Company, was a Missouri corporation engaged in business in 
Oklahoma and holding and operating coal mines in that and other 
States. On March 1, 1904, the Coal Company executed to the Fidelity 
Trust Company, hereafter called the Trust Company, a mortgage upon 
its real estate in Missouri, Kansas, Arkansas, and Indian Territory, 
now a part of Oklahoma, "including herein ail coal, leased lands and 
other lands, shafts, mine equipment, machinery, and ail other or différ- 
ent species of property now owned or that may be hereafter acquired 
by the Coal Company," to secure an issue of bonds to the amount of 
$400,000. This instrument was acknowledged and recorded at South 
McAlester on June 25, 1904, at 8 o'clock a. m., in Record 28, at page 
113. On October 7, 1912, the First National Bank of McAlester, Okl., 
hereafter called the Bank, brought an attachment suit against the Coal 
Company upon a note for $10,000 and interest at 10 per cent, from ma- 
turity and attorney's fées, in the district court of Pittsburg county, 
Okl. The writ of attachment was levied that day upon a stock of 
goods, wares, and merchandise and fixtures of the défendant at North 
McAlester, and other property there, and the next day was levied upon 
a stock of goods, wares, and merchandise and fixtures in a store at 
Craig, Okl., and other property. October 11, 1912, the United States 
District Court for the Eastern District of Oklahoma, in a suit entitled 
Russell Hardware Company v. Bolen-Darnell Coal Company, ordered : 

"(1) That W. E. Beatty, of McAlester, Okl., and Ij. S. Mohr, of Kansas City, 
Mo., be and they hereby are appolnted Joint recelvers of the défendant, Bolen- 
Darnell Coal Company, and of ail the property of sald défendant, real, Per- 
sonal, and mlxed, of whatever klnd and description and wherever situated, 
including ail property owned, leased, or operated by said défendant, and ail 
buildings and appurtenances of every klnd, and ail equipment, utenslls, and 
tools, machinery, furniture, fixtures, materlals, and supplies, and ail books of 
account, records, and other books, papers, and accounts cash in bank or on 
deposit In hand money, debts, thlngs in action, and ail munlments of title, 
bllls recelvable, rents, issues, profits, and income accrued, accruing, or to ac- 
crue as well as ail privilèges and franchises, and ail assets of every klnd and 
description, belohging to or used by the défendant In its business ; that said 
recelvers be and they hereby are authorized and instructed Immediately to 
take possession of said property and business of the défendant, and run, maii- 
age, and operate the mines and properties of sald défendant In such manner 
as will, in their judgment, produce most satisfactory results, so that the op- 
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eration of gald defendant's business shall be continued without interrup- 
tion. • » * 

"(3) That said receivers be authorized to institute and prosecute ail such 
suits as may be necessary In thelr judgment for the proper protection of the 
property and trust hereby Imposed upon them, and likewise to défend ail ac- 
tions instituted against them as receivers, and also to appear in and conduct 
the prosecutlon or défense of any suit or suits now pending in any court 
against the défendant where the interests and rights of such business or the 
creditors of the défendant are involved." 

On October 14, 1912, the receivers voluntarily appeared in the state 
court in the case of the Bank against the Coal Company, stated they ap- 
peared as receivers, that they were authorized to appear and conduct 
the défense of any suit or suits pending in any court against the Coal 
Company, that they were necessary parties to said suit, and asked that 
they be made parties défendant, and be permitted to plead as though 
parties to the original suit. Later in the same day a forthcoming bond 
for $30,000 was executed for the benefit of the Bank and delivered to 
the sheriff in said state court case. In this bond the Coal Company and 
Beatty and Mohr, its receivers, ail principals, and the plaintiff in error, 
United States Fidelity & Guaranty Company, hereafter called the 
Guaranty Company, was surety. This bond recited the commencement 
of the suit by the Bank, the attachment, a stipulation between the par- 
ties that the appraised value of the property was $15,000, that upon 
the application of the receivers of the Coal Company they had that day 
been made parties défendant in said suit of the Bank against the Coal 
Company, and the following: 

"Whereas, the Bolen-Darnall Coal Company, and the receivers of said Com- 
pany, désire to retain possession of said property until the same shall be re- 
quired for the purpose of satisfying the judgment in this action: Now, there- 
fore, if the property or its appraised value In money shall be forthcoming to 
answer the judgment of the court in this action, then this obligation shall be 
vold; othervvise, to remain In fuU force and effect." 

Thereupon the attached property was in fact taken possession of by 
the receivers. December 14, 1912, the Coal Company and Beatty and 
Mohr, receivers, filed answer in the state court in the suit by the Bank. 
On February 19th this cause was tried in the state court to a jury. At 
the close of the testimony the court directed a verdict for the plaintiff. 
The jury having returned such verdict, the court rendered judgment 
against both the Coal Company and its receivers for the amount of the 
note in suit, attorney's fées, and costs. The court by its judgment 
found the issuance and levy of the attachment and the giving of the 
forthcoming bond, and made the following entry: 

"It Is by the court consldered, ordered, and adjudged that the attachment 
sued out hereln be and the same is hereby sustained. It is further ordered 
and adjudged that the défendants hereln redeli%'er the property so attached 
to the sheriff of Pittsburg county, Olilahoma, and the said sherltf of Pitts- 
burg county, Oljlahoma, Is hereby ordered to repossess hlmself of the said 
property, or so much thereof as may be found, and to sell the same as pro- 
vlded by law, returning the proceeds of said sale Into this court" 

On April 8, 1913, the Trust Company brought suit in the United 
States District Court for the Eastern District of Oklahoma against 
the Coal Company and its receivers, the Bank and the Russell Hard- 
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ware Company et al., in equity to foreclose its mortgage heretofore re- 
f erred to. The bill contained the f ollowing allégations : 

"(6) Heretofore, upon the 14th of February, 1913, in the district court of 
Plttsburg county, OkL, the First National Bank of McAlester, 0kl., reeoverecl 
a judgment against the Coal Company for $11,442 and costs ; and upon Mareh 
11, 1913, the Kincannon Bros., Ukewise in the same court, obtained a judg- 
ment against said Coal Company for $1,700. Each of said judgments is a lien 
upon the mortgaged property in Oklahoma, but Inferior to the lien of said 
mortgage." 

On the same day the suit in which the receivers had been appointed 
was Consolidated with this foreclosure suit and will hereafter be called 
the Consolidated suit. April 28, 1913, having been duly served with a 
subpœna, the Bank filed an answer in that suit. Many matters were 
set up in this answer, among others that the défendants in the state 
court case, because they had sold and disposed of ail of the merchan- 
dise taken under the writ and a large portion of the other personal 
property so taken, could retum none of the property taken under at- 
tachment, and that none of it was subject to the mortgage. There was 
no cross-petition, and no prayer, except that the défendant be dis- 
charged, with its costs. July 15, 1913, the Bank and the sherifï of Pitts- 
burg county, 0kl., made first an oral demand upon the receivers to 
turn over the attached property, and subsequently on the same day 
served a written demand to the same effect. The receivers refused to 
comply with either demand. July 22, 1913, this suit was brought in the 
district court of Pittsburg county, 0kl., by the Bank against the Guar- 
anty Company on the forthcoming bond. August 12, 1913, the Guar- 
anty Company filed its pétition and bond for removal of the case to the 
United States District Court for the Eastern District of Oklahoma and 
on August 19, 1913, it was ordered so removed by the state district 
court. February 27, 1914, the fédéral court heard the foreclosure suit 
and took it under advisement until July 30, 1914, when it entered a de- 
cree by which it rendered judgment for the Trust Company for $126,- 
074.50, with interest from March 1, 1914, and 

"The court further finds that attachments were levled upon certain of the 
Personal property of said Coal Company in the state of Oklahoma in favor of 
the First National Bank of McAlester, Okl., R. L. Kincannon and J. E. Kin- 
cannon, partners as Kincannon Bros., Griiiln Grocery Company, and McAles- 
ter Grocery Company, as set up by the pleadings in this cause, and that the 
lien of the plaintifE Fidelity Trust Company Is paramount to the lien of ail 
said attachments as to ail the property included In said mortgage or deed of 
trust, excepting the stocks of goods, wares, and merchandlse kept for sale in 
the stores or commissaries of said Coal Company attached as aforesaid. The 
court further flnds that said deed of trust is vold as to said stocks of goods, 
■vnares, and merchandlse so kept for sale in said stores or commissaries of the 
stdd défendant Coal Company in Oklahoma, as against the claim of said at- 
tachlng creditors who hâve levied attachments thereon, and that as to said 
stocks Of goods, wares, and merchandlse the claims of said attaching credi- 
tors are paramount, and as to this finding the plaintiff Fidelity Trust Com- 
pany duly reserves an exception." 

The court further decreed that, if the Coal Company failed to pay 
the amount of the judgment, the mortgaged property should be sold by 
spécial masters free of any liens or claims of any of the parties to this 
suit. The decree further provided: 
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"There is also reserved for further considération and décision the right of 
the attaching creditors to partlcipate in the distribution of said funds, to the 
extent tliat the righta of the attaching creditors are not herein ascertained 
and decided. It is further ordered and decreed tliat this cause is held up for 
further orders and deerees not herein mentloned as may seem proper to be 
made, elther before or after such sales, and whether In term or in vacation, as 
may seem proper to this court or the judge thereof." 

For aught that appears nothing more was donc in that case at the 
time of the trial of this one. On June 28, 1915, the défendant Guar- 
anty Company fiiled its second amended answer in this case, in which it 
pleaded the decree in the Consolidated case. The remaining allégations 
of this answer will not now be referred to, because they will be con- 
sidered later in the opinion. June 29, 1915, this case having been tried 
to a jury, both sides moved for a directed verdict, and the court over- 
ruled the defendant's motion and sustained the plaintiff's, and there- 
upon the jury returned a verdict for the Bank for $14,280.51. Judg- 
ment was rendered on the verdict, and the Guaranty Company sued 
out this writ of errer. 

There is no conflicting évidence, and, both sides having moved for 
a directed verdict, the sole question is: Whose motion should hâve 
been sustained? The Revised Laws of Oklahoma provide: 

"4S21. The sherlff shall dellver the property attached to the person In 
whose possession it was found, upon the exécution, by such person, in the 
présence of the sheriff, of an undertaking to the pluintifC, with one or more 
sufficient sureties, résident In the county, to the effect that tlie parties to the 
same are bound, la double the appralsed value thereof, that the property, or 
Its appraised value in money, shall be forthcoming to answer the judgment 
of the court la the action." 

Section 1344 of the Revised Laws of Oklahoma, 1910, provides for 
a corporate surety in cases which provide for bonds with one or more 
sureties. It is stated in the brief of the Guaranty Company that : 

"The questions are: (1) Was it compétent for the receivers to voluntarily 
contract away the supervision and control of the fédéral court over them, and 
elïectually bind themselves to do with this property only as the state court 
might direct? (2) Could the défendant in error and the sheriff turn over this 
property to the receivers of the Coal Company estate, of which it was a part, 
without neeessarily consigning It to the jurisdictlon of the court charged with 
administering that estate? (3) Dld the fédéral court in its decree In the Con- 
solidated cause hâve no authority to order the sale of this property by its 
spécial masters, Instead of orderlng that it ail be tumed over to the sheriff, 
and was the défendant in error, on the record offered, unafiCected by the dis- 
position directed to be made by that court?" 

[ 1 ] It must be borne in mind that the attachment suit was started 
when the fédéral court had acquired no jurisdiction whatever in rela- 
tion to the property. No application for a receiver had been made, and 
no foreclosure suit had been brought. The jurisdiction of the state 
court over the attached property was then clear. By its levy of the 
attachment the Bank acquired, under the subséquent holding of the 
fédéral court, a first lien upon the two stocks of merchandise and a 
junior lien upon the balance of the property seized. In Wabash Rail- 
road V. Adelbert Collège, 208 U. S. 38, 53, 28 Sup. Ct. 182, 187 (52 
L. Ed. 379), the court, by Mr. Justice Moody, said: 
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"We may now conslder the question whether the state court had the jurls- 
diction to render the judgment In the case at bar, as and when It was ren- 
dered. When a court of compétent Jurlsdlction has, by appropriate proceed- 
ings, taken property Into Its possession through its offlcers, the property Is 
thereby withdrawn from the jurlsdlction of ail other courts. The latter 
courts, though of concurrent Jurlsdlction, are wlthout power to render any 
judgment whlch invades or dlstùrbs the possession of the property while It 
is In the eustody of the court whlch has selzed it. For the purpose of avoid- 
ing injustice whlch otherwlse might resuit, a court durlng the continuance of 
Its possession has, as incident tUereto and as ancillary to the suit in whlch 
the possession was acquired, jurlsdlction to hear and détermine ail questions 
respecting the title, the possession, or the control of the property. In the 
courts of the United States this Incidental and ancillary jurisdiotion exlsts, 
although in the subordlnate suit there is no jurlsdlction arlslng out of dlver- 
sity of citlzenship or the nature of the controversy. Those principles are of 
seneral application, and not peculiar to the relations of the courts of the 
United States to the courts of the states; they are, however, of spécial im- 
portance with respect to the relations of those courts, whlch exercise inde- 
pendeut jurisdletlon in the same terrltory, often over the same property,- per- 
sons, and controversies ; they are not based upon any supposed superlority 
of one court over the others, but serve to prevent a conflict over the posses- 
sion of property, whlch would iie unseemly and subversive of justice, and 
hâve been applied by thIs court in many cases, some of whlch are dted, some- 
tlmes in favor of the jurlsdlction of the courts of the states and sometimes 
in favor of the jurlsdlction of the courts of the United States, but always, it 
is believed, impartlally and with a splrit of respect for the just authority of 
the states of the Union. Hagan v. Lucas, 10 Pet. 400 [9 L. Ed. 470] ; Wil- 
liams V. Benedict, 8 How. 107 [12 L. Ed. 1007] ; Wlswall v. Sampson, 14 How. 
52 [14 L. Ed. 322] ; Peale v. Phipps, 14 How. 368 [14 K Ed. 459] ; PuUiam 
v. Osborne, 17 How. 471 [15 L. Ed. 154] ; Taylor v. Carryl, 20 How. 583 [15 
L. Ed. 1028] ; Freeman v. Howe, 24 How. 450 [16 L. Ed. 749] ; Buck v. Col- 
bath, 3 Wall. 334 [18 Lu Ed. 257] ; îonley v. Lavender, 21 Wall. 276 [22 L. 
Ed. 536] ; People's Bank v. Calhoun, 102 U. S. 256 [26 L. Ed. 101] ; Barton v. 
Barbour, 104 U. S. 126 [26 L. Ed. 672] ; Krippendorf v. Hyde, 110 U. S. 276 
[4 Sup. et. 27, 28 L. Ed. 145] ; Pacific R. R. of Missouri v. Missouri Pacific 
Railway, 111 U. S. 505 [4 Sup. Ct. 583, 28 L. Ed. 498] ; Covell v. Heyman, 111 
U. S. 176 [4 Sup. Ct. 355, 28 L. Ed. 390] ; Heidritter v. Elizabeth OU Cloth 
Company, 112 U. S. 294 [5 Sup. Ct. 135, 28 L. Ed. 729] ; Gumbel v. Pitkin, 
124 U. S. 131 [8 Sup. Ct. 379, 31 L. Ed. 374] ; Johnson v. Christian, 125 U. S. 
642 [8 Sup. Ct. 989, 1135, 31 L. Ed. 820] ; Morgan's Co. v. Texas Central Rail- 
way, 137 U. S. 171 [11 Sup. Ct. 61, 34 L. Ed. 625] ; Porter v. Sabln, 149 U. S. 
473 [13 Sup. Ct. 1008, 37 L. Ed. 815]." . 

In Palmer v. Texas, 212 U. S. 118, 125, 29 Sup. Ct. 230 (53 L. Ed. 
435), the court said: 

"If a court of compétent jurisdictlon, fédéral or state, has taken possession 
of property, or by its procédure has obtained jurlsdlction over the same, such 
property is withdrawn from the jurlsdlction of the courts of the other au- 
thority as efliectually as if the property has been entirely removed to the ter- 
ritory of another sovereignty. Wabash Railroad v. Adelbert Collège, 208 U. S. 
38, and previous cases in this court cited therein at page 54 [28 Sup. Ct. 182, 
52 L. Ed. 379]." 

This court has distinctly affirmed the correctness of this doctrine in 
Western Union Telegraph Co. v. United States & Mexican Trust Co. 
et al., 137 C. C. A. 113, 121, 221 Fed. 545, 553, and cases there cited. 

The state court, having talîen actual physical possession of the prop- 
erty levied upon, could hold it even as against the United States Dis- 
trict Court. While the property was thus in the eustody of the state 
court, the défendant in the action and its receivers, who had been ex- 
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pressly authorized by the fédéral court to appear in and conduct the 
défense of any suit or suits now pending in any court against the de- 
fendant, having appeared in the state court, tendered the bond in suit 
with the Guaranty Company as surety, and the bond was accepted by 
the officers of the state court, and the property, which could not hâve 
otherwise been obtained by the officers of the fédéral court until after 
the décision of the state court case, was turned over to the receivers of 
the fédéral court. 

[2] It is now contended that the fédéral court receivers had no au- 
thority to give the bond as receivers. It must not be forgotten that this 
bond was given in the name of the Coal Company as well as its re- 
ceivers, and the sherifif simply released the property, and the receivers 
under the authority of the fédéral court took possession. The first 
subdivision of the order appointing receivers directed them to take pos- 
session of ail the attached property as clearly as if it had been spe- 
cifically described ; but we hâve seen it was in the hands of the state 
court, and there was only a single way in which the order of the féd- 
éral court could be complied with, and there is no doubt that an order 
to take possession of spécifie property is the équivalent of an order to 
do ail things necessar}' to obtain possession thereof. The attached 
property was in the possession of the state court, and it could not be 
obtained by the fédéral court until the state court had disposed of the 
case in which it was held, except by giving a forthcoming bond, which 
the receivers did. 

The fédéral court having ordered its receivers to take possession of 
ail equipment, tools, material, supplies, and fîxtures, and to run, man- 
age, and operate the same in such manner as would be most satisfac- 
tory, so that the defendant's business be continued without interrup- 
tion, and the receivers finding the stocks of goods and merchandise and 
much of the machinery in the possession of the sherifif, so that no part 
of the business could be conducted unless the possession could be ob- 
tained by the receivers, they were as much authorized to give this bond 
when it became the only method by which they could take possession 
as they were to take possession. 

Again, that the Coal Company had authority to give the bond cannot 
be questioned under the Oklahoma statute. The condition of the bond 
is that: 

"If the property or its appraised value in mouey shall be forthcoming to 
answer the Judgment of tlie court in this action, then this obligation shall be 
vold ; otherwise, to remain in full force and efCect." 

This bond was expressly a joint and several one. The authority of 
the receivers to défend this particular suit in the state court was clearly 
conferred by the third subdivision of their order of appointment, and 
the authority to défend necessarily includes the authority to give this 
bond ; but, even if the court should be mistaken in this, the bond did 
not provide that the Coal Company and the receivers would return the 
property, but that it would be returned by some one to answer the judg- 
ment. The bond was in substantial compliance with the Oklahoma 
statute, and that is ail that is necessary to make of it a valid statutory 
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bond. 4 Cyc. 680. But, if for any reason it was not valid as a statu- 
tory bond, it was valid as a common-law obligation. Id. 681. 

The whole contention that the Coal Company and its réceivers ten- 
dered to the sheriff a bond with the Guaranty Company as surety that 
the property would be retumed under a penalty of $30,000, and now 
say that the bank must hâve known the réceivers must obey the féd- 
éral court, and the surety is not liable for the penalty, savors of fraud, 
and cannot be sustained by this court. The réceivers obtained the 
stocks of merchandise upon which the attachment was a first lien, and 
hâve disposed of them. They obtained a considérable quantity of other 
property, including machinery and live stock, necessary to run the 
mine, and upon which the Bank had a junior lien, and none of it has 
been returned. 

There is no doubt that the judgment of the court below was cor- 
rect, and it is affirmed. 



AMERICAN LOCOMOTIVE CO. v. HARKIS. 

(Circuit Court of Appeals, First Circuit. December 7, 1916. On Pétition for 
Reliearlng, January 12, 1917.) 

No. 1194. 

1. Appeal and Eebob ®=>S53 — Instructions — Exceptions— Necessitt. 

An instruction not excepted to stands as the law of tlie case. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1524, 
3405; IJec. Dlg. <S=853.] 

2. Brokers ®=>86(3) — Commissions— Eiqht to. 

In assumpsit for commissions claimed under a contract for the sale of 
auto truclis, évidence held insutiicient to show that plaintifC had com- 
pletely consummated the contract, so as to be entitled to commission as 
such, although warrantlng a linding that, but for defendant'a inrproper 
interférence, he would hâve elïected the sale. 

[Ed. Note. — For other cases, see Brokers, Cent Dig. § 117; Dec. Dlg. 
®=>86(S),] 

3. Brokers <®=79 — Commissions— Right to. 

Défendant, a manufacturer of motor cars, desiring to go out of busi- 
ness, contracted with iilaintiff for the disposai of its cars at reduced prié- 
es. PlaintifC began negotlations with third persons for the sale of a num- 
ber of motor trucks, which sale .would hâve been consummated, but for 
the interférence of défendant, who disposed of the cars dlrectly to the 
customer. Plaintiff brougbt assumpsit to recover compensation claimed, 
the case belng flnally submitted on the coœmïon counts. Held that, aa 
the contract was not completed, plaintiff could not on the common counts 
recover commissions as a debt, i-ecovery in that manner being allowable 
only when the contract Is at an end, and nothing remains but the pay- 
ment of the sum due ; and hence, being restricted to recovery of damages 
by specially declaring on the contract, an instruction allowlng plaintifC 
to riscover the commissions provided in the contract was erroneous. 

[Eîd. Note.— For other cases, see Brokers, Dec. Dig. <@=79.] 

^i^ ^: \ -U '. ■ — . . . 

@:^FoT otheT cases see same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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4. Appeal and EREOB ®=5l064(l)— Peejudicial Brror— Instetictions. 

In such case, if an Instruction, which became the law of the case, be- 
cause not excepted to, could be interpreted as autliorizing reeovery for 
plaintiff, if he had carried on negotiations to a point wliere a sale would 
liave been effected, but for defendant's interférence, an instruction allow- 
ing plaintiff to recover the commissions provided in the eontract amount- 
ed to réversible error, because It could not be determined whether the 
Jury based their verdict on the instruction not excepted to, or the one 
allowing reeovery as damages of the commissions provided in tbe eon- 
tract. 

[Ed. Note. — For other cases, see Appeal and R'rror, Cent. Dig. § 4219; 
Dec. Dig. <S=106t(l); ïrial. Cent. Dig. §§ 525, 553.] 

5. BeOKEBS <®=>7 CONTBACTS— CONSTEUCTION. 

In such case, though défendant reserved the right to make sales to eus- 
tomers in the territory given to the sales agent, It impliedly obligate<l 
itself not to interfère wlth the agent's pending negotiations. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. §§ 5-8; Dec. Dig. 
<S=»7.] 

On Pétition for Rehearing. 

6. Appeal and Eebob ©==5888(2) — Amendments — Allowance. 

In such case the agent should not be allowed to tile on appeal as an 
amendnlent a déclaration in spécial assumpsit, and hâve the judgment af- 
flrmed, for it could not be determined that the jury's verdict was based 
ou the count in quantum meruit, and not the one of indebitatus assump- 
sit; the instructions allowing reeovery on such count. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. | 3619 ; 
Dec. Dig. <S='S88(2).] 

T. Appeal and Ebbob <S=>1178(6) — Iîemand— Limitation or Remand. 

Where it did not appear that the jury might not bave found for plain- 
tiff on an incorrect theory of liability, the i\ew trial, after reversai on 
appeal, should not be limited to the question of damages. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4614, 
4615; Dec. Dig. <S=3ll78(6).] 

In Error to the District Court of the United States for the District 
of Rhode Island ; Arthur L. Brown, Judge. 

Action by William A. Harris against the American Locomotive 
Company. There was a judgment for plaintiff, and défendant brings 
error. Reversed and remanded. 

Francis B. Keeney, of Providence, R. I. (Frank H. Swan and Swan 
& Keeney, ail of Providence, R. L, on the brief), for plaintiff in error. 

Arthur M. Allen, of Providence, R. I. (Abbott Phillips, Rush Stur- 
ges, and Green, Hinckley & Allen, ail of Providence, R. I., on the 
brief), for défendant in error. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

BINGHAM, Circuit Judge. This is an action of assumpsit, brought 
by William A. Harris, of Providence, against the American Locomo- 
tive Company, a corporation organized under the laws of the state 

€=»For otber cases see same topic & KEY-NUMBER 1d ail Key-Numbered Dlgests & Indexes 



236 239 FEDERAL EEPORTER 

of New York, to recover compensation claimed to be due him under 3 
contract in procuring the sale of a number.of auto trucks. 

The déclaration, as originally drawn, contained various counts, but 
the case was finally submitted to tlie jury only upon the common 
counts; the right to go to the jury on the others having been denied 
for failure of proof. 

The défendant was a manufacturer of automobiles and auto trucks, 
but, having concluded to go eut of the automobile business, and de- 
siring to close out the balance of its trucks and pleasure cars, on Au- 
gust 21, 1913, it revised its schedule of priées, with a view of accom- 
plishing this purpose without delay, and, on August 26, 1913, entered 
into a contract with the plaintifï to act as its agent at Providence, R. 
I., in the disposai of thèse cars. 

The claim in controversy arises out of the sale of 27 trucks to 
Messrs. Norton and Draper, on which sale the plaintifï claimed the 
right to a commission in the sum of $13,500, and the jury found a 
verdict for him in the sum of $11,793.75. The case is hère on the 
defendant's writ of error and bill of exceptions. Among the errors as- 
signed are the following: 

(1) The court erred in refusing to grant defendant's motion, at the 
conclusion of ail the évidence, to direct a verdict in its favor, upon the 
ground that the plaintifï had failed to prove his case. 

(5) The court erred in instructing the jury as follows: 

"If you find that he [plalntlff] was the moving party, then you will corne 
to the question of damages, and you may find either that Mr. Harris is entl- 
tled to damages accordlng to the provisions of the contract, that is, according 
to the provisions of the schedule of August 21, 1913, In which he was entitled 
to the différence between the dealer's priées and the sales priées, and your 
damages would be based upon 27 trucks and thèse priées. ♦ • • " 

The contract of August 26, 1913, was embodied in a letter written 
by the défendant, the American Locomotive Company, through its as- 
sistant sales manager, R. B. Van Dykè, to the plaintifï, Harris, the 
terms of which were accepted by him, and in a writing containing a 
revised schedule of priées attached to the letter. The letter and re- 
vised schedule of priées read as follows : 

"American Iiocomotive Company, 

"Automobile Department, 1886 Broadway, New Tork. 

"August 26, 1913. 
"Mr. William A. Harris, American Locomotive Company, Providence, B. I. — 
Deiar Sir: Thls wUl conflrm our conversation today to the effect that on Alco 
trucks and pleasure cars you may sell in the state of Rhode Island, you are 
to recelve the dealer's price nientloned In revised schedule of priées dated 
August 21st, copy of which Is attached hei'eto; you to make your profit by 
selling cars and trucks to customers at the sales price named In the same 
schedule. It is understood you will take care of the necessary flnanclng; 
that only standard product with standard equipment can be sold ; that ail 
Jobs are to be sold for the earliest possible delivery, the trucks without bodies 
or spécial equipment. This arrangement does not give you the exclusive right 
of sale In Providence, as we reserve the right to deal direct with customers 
tbere, and the aurangement will continue only untll our présent product is 
disposed of, or is subject to cancellation by either party glving the other ten 
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days' notice. It Is also understood that any existlng commission arrangement 
covering the sale of our product is liereby canceled. If satlsfactory, please 
note your acceptance on one copy of this letter and greatly oblige. 
"Very truly yours, R. B. Van Dyke, 

"Ass't General Sales Manager. 
"Accepted. William A. Harris." 

"American Locomotive Company, 

"Automobile Department, 1886 Broadway, New York. 

"August 21, 191,S. 

"Revised Scbedule of Priées. 

"Effective thls date, the followlng priées wHl prevall, to close ont the bal- 
ance of our trueks and pleasure cars: 
"Any regular dealer is entitled to the dealers' priées. 

Dealers" Prlce. Sales Priée. 

2-ton châssis $1,475.00 $1,975.00 

SVa-ton châssis 1,825.00 2,325.00 

5-ton chas.sis 2,375.00 3,000.00 

e-cyllnder touring car, complète, with Rushmore 

self-starter 3,000.00 3,500.00 

"A deposit of at least two hundred dollars ($200) will be required with each 
car or châssis ordered ; the balance will be on sight draft with bill of lading 
attaehed f. o. b. Providence. Tire spécifications will be foUowed as far as 
we are able, but we reserve the right to equip with any standard tires we 
may hâve on hand. No bodies will be furnîshed by us except for the touring 
cars. Ail truck châssis will be fumlshed in the lead as heretofore. ïhe tour- 
ing cars are complète in every way, including Rushmore electric self -starter, 
and are flnished in standard colors. Orders will be fllled and cars shipped in 
the order in whlch they are received. First come, flrst served. We anticipate 
an unusual demand at thèse priées and advise you to act quickly. 

"Yours very truly, O. A. Benjamin, 

"General Sales Manager." 

The court instructed the jury on the main question in the case, as 
f ollows : 

"Now, are you satisfied that he [Harris] had got the Draper-Norton syndi- 
cale up to such a point that that deal would hâve gone through even on the 
basis of the advertised [sales] priées ; or are you of the opinion that the deal 
only went through because of thls spécial réduction in priées? I bave illus- 
trated the situation, gentlemen, and the différent aspects which the case may 
liave bearing upon the question of damages. Of course if you are convlnced. 
gentlemen, that Mr. Harris was not the moving party who caused the consum- 
mation of this contract, then under the présent déclaration he would not be 
entitled to recover, and your verdict would be for the défendant." 

[1, 2] No exception was taken to this instruction, and, however it 
may be viewed, it stands as the law of the case. The question, there- 
fore, presented by the first assignment of error is whether there was 
any évidence from which the jury would be warranted in finding that 
Harris, in his negotiations with Norton and Draper, had gotten them 
up to the point where they had assented to take the trucks at the sales 
prices. The plaintifï's évidence was that upon securing the contract in 
New York he returned to Providence, and immediately inserted a no- 
tice in the morning paper of August 27th, advertising the trUcks of 
the American Locomotive Company, stating the former prices at which 
Alco trucks of the company had been sold and the présent reduced 
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priées, the latter being the sales priées fixed in the sehedule of August 
21st; that on Sunday, August 31stj he inserted a like advertisement 
in the newspapers; th'ât on Wednesday, August 27th, at noon, he 
called upon Mr. Norton, at his office in Providence, and outlined to 
him the new proposition regarding the sale of the trucks and the 
priées which had gone into effect, that he was in a position to sel! him 
a number of trucks at thèse priées, and that he and Draper could hold 
the trucks until after the stock of the American Locomotive Compaiiy 
was disposed of, and then he, Harris, would help them sell them at 
an increased price, which he would be able to do owing to his acquain- 
tance with possible customers in Rhode Island; that he followed up 
the matter with daily interviews and talks with Mr. Norton, who 
promised to take the matter up at once with Mr. Draper, and that on 
Saturday, August 30th, he talked with both Norton and Draper and 
went to luncheon with the latter; that he made an appointment with 
them for the following Monday night, at which time they were to give 
him an answer ; that they f ailed to keep the appointment, but on Tues- 
day, September 2d, arranged to meet him that night, which they also 
failed to do; that he then learned they had gone to New York, and 
at once telephoned the defendant's gênerai sales manager, notifying 
him that Norton and Draper were his customers and were apparently 
trying to go over his head and buy directly from the company, and ask- 
ed the gênerai manager to protect his interest ; that this conversation 
over the téléphone took place before Norton and Draper reached the 
company's office ; and that he also wrote the company a letter on Sep- 
tember 3d, confirming his téléphone message, and claiming Norton 
and Draper as his customers. 

[3] This is a statement of the plaintifFs évidence in the view most 
favorable to him, and which was not supplemented or aided in any ma- 
terial respect by the évidence introduced by the défendant. It is ap- 
parent that the most favorable inference which the jury could draw 
from it was that the plaintiff's negotiations with Norton and Draper - 
had reached the point where they would hâve assented to the purchase 
of the trucks at the sales priées but for the interférence of the défend- 
ant in selling to them at priées below the sales priées. It does not war- 
rant a finding that the negotiations had proceeded to a stage where 
Norton and Draper had assented to take the trucks at the sales priées, 
and nothing remained to be donc on the part of the plaintifif to carry 
out the sale, so that he would be entitled to his commission under the 
contract as a debt due him. It is only "when a contract is at an end, 
either by its provisions or by the wrongful act of the défendant, so 
that nothing remains to be donc but to pay money [that] gênerai as- 
sumpsit will lie." CarroU v. Giddings, 58 N. H. 333, and cases there 
cited. Had the plaintifif's proof warranted a finding that his negotia- 
tions with Norton and Draper had reached the point where they 
had assented to take the cars at the sales priées, so that nothing re- 
mained to be donc but for the défendant to deliver the cars and for 
Norton and Draper to pay for them, the plaintifï would hâve earned 
his commission under the contract and would hâve been entitled to 
that sum as a debt due him, which he could recover under the com- 
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mon counts. But his proof shows that his negotiations with Norton 
and Draper had only reached the point where, but for the interfér- 
ence of the défendant, he would hâve consummated the trade with 
them at the sales priées. This does not disclose a consummation of the 
sale, so far as the plaintifï is concerned, but a failure by reason of the 
defendant's breach of its contract with the plaintiff. In this situation 
the plaintiff could not recover his commissions under the comraon 
counts, for he had not earned them, but would be entitled to recover 
them, if at ail, as damages, by declaring specially on the contract. 

If, however, it can be said that the fair meaning of the charge of 
the court to the jury is that they could fînd a verdict for the plaintiff, 
provided they were satisfied on the évidence that Harris, in his ne- 
gotiations with Norton and Draper for the sale of the trucks, had 
gotten them to the point where he would hâve effected a sale with them 
at the sales prices, but for the interférence of the défendant, and that 
this is the law of the case, as no exception was taken to this branch of 
the charge, nevertheless the verdict cannot be sustained, for the court 
charged the jury on the question of damages, to which the fifth assign- 
ment relates, as foUows : 

"If you flnd that he [plaintiff] was the movlng party, then you wUl corne 
to the question of damages, and you may flnd either that Mr. Harris Is en- 
titled to damages according to the provisions of the contract, that is, accord- 
ing to the provisions of the schedule of August 21, 1913, in vvhlch he was en- 
titled to the différence between the dealer's prices and the sales prices, and 
your damages would be based upon 27 trucks and thèse prices. • • * " 

This charge would be right, under a count in indebitatus assumpsit, 
only in case the évidence warranted the conclusion that the plaintiff 
had brought the negotiations with Norton and Draper to such a stage 
that they had assented to take the trucks at the sales prices, and nothing 
further remained for the plaintiff to do. But, as above stated, the 
plaintiff's proof did not warrant the jury in reaching such a conclusion 
and, under the state of the proof disclosed, he could recover his com- 
missions as damages only in case he had declared in spécial assumpsit. 
This charge was therefore erroneous. 

[4] While it could be found on the évidence that the défendant 
broke its contract by interfering with and preventing the sale which 
the plaintiff was undertaking to negotiate with his customer, and that 
under the common counts he could recover what his services were rea- 
sonably worth, and such a view of the case was presented to the jury, 
still, as it is impossible to say whether the jury based its verdict upon 
this theory or upon the one complained of in the fifth assignment of 
error, the verdict cannot stand. 

[5] When the défendant agreed with the plaintiff that he should 
be its représentative for the sale of thèse trucks in Providence, with the 
right to seek customers tliere, and, in case he did bring about a sale at 
the sales prices, he should receive the commission specified in the con- 
tract, it impliedly agreed with him, notwithstanding its réservation of 
the right to sell to customers in Providence, that it would not interfère 
with negotiations which he had under way with customers in that 
locality, by undertaking to sell to them at reduced prices or in any 
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other way, and, had his déclaration contained a count in spécial as- 
sumpsit, assigning the defendant's interférence with the consummation 
of his negotiations with Norton and Draper as a breach of its contract, 
there can be little doubt but that, on the présent state of the proof, 
the jury would hâve been warranted in finding a verdict in his favor. 

The verdict, however, must be set aside, and the case remanded to 
the District Court for a new trial. Slocum v. New York Life In- 
surance Company, 228 U. S. 364, 33 Sup. Ct. 523, 57 h. Ed. 879, Ann. 
Cas. 1914D, 1029. Under the circumstances we do not think it is 
necessary to consider the questions raised by the other assignments, 
as they are not likely to arise on a subséquent trial of the case. 

The judgment of the District Court is reversed, the verdict is set 
aside, the case is remanded to the District Court for further proceed- 
ings not inconsistent with this opinion, and the plaintifif in error re- 
covers its costs. 

On Pétition for Rehearing. 

[6] We do not think the plaintiff, under the facts presented in this 
case, should be allowed to file, as an amendment, a déclaration in spé- 
cial assumpsit and hâve the judgment of the court below affirmed. As 
pointed out in our opinion of December 7, 1916, there was no évidence 
to warrant a verdict for the plaintifï upon the count in indebitatus as- 
sumpsit ; and it cannot now be determined whether the jury rendered 
their verdict upon that count or upon the count in quantum meruit. 
On the count in indebitatus assumpsit, the court instructed the jury 
that they might fînd a verdict for the plaintifï on the évidence sub- 
mitted to them, and, such being the case, it cannot be presumed that 
they did not do what the court told them they might do. If the jury 
rendered their verdict in the light of thèse instructions, they did not 
necessarily pass upon the questions involved under the count in quan- 
tum meruit ; and, if they did not, they never passed upon the questions 
which would be raised under the count in spécial assumpsit. In any 
event, it is largely conjectural which course the jury pursued in render- 
ing their verdict, and, this being so, we do not think this is a case in 
which the court can or should exercise its discrétion and adopt the 
course suggested in the plaintifï's pétition. 

[7] The same line of reasoning is an answer to the further request 
in the plaintiff's pétition that the new trial should be limited to the 
question of damages. To justify an appellate court in limiting the is- 
sues on a new trial to the question of damages, it should clearly ap- 
pear that ail questions in respect to Hability hâve been considered and 
passed upon by the jury. This is not such a case. 

Pétition denied. 
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STANDARD WOOD CO. v. HALL, GARDNER & CO. et al. 

(Circuit Court of Appeals, Thlrd Circuit. January 9, 191T.) 

No. 2135. 

Salks ©=398, 107 — Construction — Right of Rescission fob Bbbach. 

Défendant operated a sawmill, and liad as a by-product siabs and edg- 
ings, wliicli it desired to dispose of, and plalntiff was a manufacturer of 
kindling wood. Ttie parties entered into a contract, wltliout limitation as 
to time, by wlilch plalntiff agreed to build a factory of stated capacity at a 
conrenlent point, and défendant agreed to deliver at thé factory at an 
agreed price per cord slabs and edglngs eut to proper lengths for plain- 
tiff's use. The contract provlded that, if tlie sawmill should be destroyed, 
it sbould be promptly rebuilt, and also that on 30 days' notice plalntiff 
might shut down its factory, and durlng the suspension of business it 
should not be required to take and pay for wood, but that, if such shut- 
down should continue for 90 days. défendant might terminate the con- 
tract. The parties had operated under the contract for a number of years. 
when plaintlff notifled défendant that it found it necessary to ship "some 
of the wood" elsewhere, and requested that "for the présent" it be shipped 
to a paper mlll, which was done. Thereupon plalntiff dismantled and 
tore down its factory. It received from the paper mill a large advance 
on the price it paid défendant for the wood. After about seven months, 
learning of the destruction of the factory, défendant gave notice under 
the forfeîture clause of the contract of its termination and ceased ship- 
ments. Held, that the suspension and forfeiture provisions of the con- 
tract had no application to the situation, but contemplated only temporary 
suspension of business by plalntiff ; that its destruction of its factory was 
a breach, which went to the whole considération of the contract, and 
gave défendant the right to rescind, or to recover damages for the breach ; 
and that its action in stopping shipment was In légal effect an élection 
to rescind. 

[Ed. Note.— For other cases, see Sales, Cent. DIg. §§ 263, 276; Dec. Dig. 
«g=»98, 107.] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action at law by the Standard Wood Company against Hall, Gardner 
& Co., a partnership, and James K. Gardner, Jane Hyde Hall Liddell, 
and Susan E. Hall, surviving partners. Judgment for défendants, and 
plalntiff brings error. Affirmed. 

William A. Stone, of Pittsburgh, Pa., Jones & Wick, of Bradford, 
Pa., and Stone & Stone, of Pittsburgh, Pa., for plalntiff in error. 

J. Rodgers McCreery, of Pittsburgh, Pa., and Eugène H. Baird, of 
Ridgway, Pa., for défendants in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The plalntiff in error (plalntiff below) 
is a kindling wood company. The défendants in error (défendants 
below) compose a partnership doing business as a saw mill company. 
This action was brought by the kindling wood company for breach of 
a written contract between them. At the trial two questions were rais- 
ed. The first, a question of fact, was whether the terms of the con- 

(g==>For other cases see same toplc & KBÎY-NUMBER In ail Key-Numbered DIgeaU & iDdezes 
239 F.— 16 
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tract had been changed by the parties ; the second, a question of law, 
was the construction of the contract, either as changed or unchanged, 
according to the fact found. The verdict was for the saw mill Com- 
pany, and the kindhng wood company brought this writ of error. The 
spécifications of error, in number and scope, cover the whole case, and 
will therefore be considered under a gênerai review. 

The contract is in writing. In tlie main, there is neither ambiguity 
in its terms nor uncertainty in its meaning. It appears that in 1898, 
the year of its date, the saw mill company owned large tracts of land 
in the Counties of Elk and Forest, in the State of Pennsylvania, from 
which they proposed to eut hemlock timber and manufacture it at their 
mill at Hallton. In order to dispose of their slabs and edgings this 
contract was entered into, and by its terms the saw mill company 
agreed to sell and the kindling wood company to buy, without limit as 
to time, ail their hemlock slabs and edgings eut in lengths suitable for 
kindling wood manufacture, delivered at a designated factory of the 
kindling wood company, at a price of about seventy-five cents per cord, 
graduated somewhat by varying market conditions. In order to take 
and consume the slabs and edgings to be delivered under the contract, 
the kindling wood company agreed to erect and did erect a kindling 
wood factory of a given capacity at Portland Mills, a suitable location 
for the economical shipping and handling of the product. 

To insure uninterrupted deliveries to its factory and to avoid loss of 
its investment conséquent upon stopping the timber opération, the 
Icindling wood company required, and the saw mill company agreed, 
that if the saw mill should be destroyed by fire or otherwise, they 
would promptly rebuild or repair it. 

Under the terms of the contract as originally drawn, the parties act- 
ed for many years, one satisfactorily disposing of a by-product of little 
value and the other manufacturing its finished product from a cheap 
raw materjal always at hand. 

From the terms of the contract the parties seldom deviated and then 
only by agreement. In 1903, the kindling wood company, upon repré- 
sentations that it was necessary to divert "a certain quantity" of the 
wood from shipment to its factory at Portland Mills to another of its 
plants, secured the acquiescence of the saw mill company, and ship- 
ments were made elsewhere. After a brief period, the parties returned 
to the original contract and resumed shipments exclusively to the fac- 
tory at Portland Mills. Again in 1907, in conversations between the 
parties and confirmatory correspondence, the parties agreed to départ 
from the contract with respect to shipments. It appears that an officer 
of the kindling wood company wrote the saw mill company that: 

"We flnd it necessary to shlp out some of tlie wood from Hallton [1. e. to 
shlp wood elsewhere than to Its factory at Portland Mills] as the conditions 
of trade wlU not permit us to manufacture this." 

The conditions referred to were market conditions for kindling 
wood in the cities, and the fact that there were piled at the kindling 
wood factory about 5,000 cords of slabs, indicating a large supply on 
hand. The saw mill company replied by saying: 
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"Relative to changing the shipment ot wood from Portland Mills to other 
points, would say that it will be entirely satisfactory to us, and we wll talce 
great pleasure in billing the stock wherever you designate." 

The kindling wood company wrote the saw mill company : 

"Referring to the writer's récent interview wlth Mr. Lockhart relative to 
shipping ont the Hallton wood, we désire to shlp thls for the présent to the 
Hartje Paper Mfg. Co., Steubenvllle, Ohio, via P. R. R. delivery, and if yoxi 
will klndly issue the neeessary instruction we will appreclate It very much." 

Knowing, as it is testified, that the kindling wood company had on 
hand a large supply of wood, and that the conversations and the cor- 
respondence referred to a diversion of shipments not as to ail but only 
with respect to "some of the wood," not permanently, but only "for 
the présent," the sav/ mill company readily subscribed to the change in 
its temporary character, and made the shipments to the paper company 
as directed. 

During this period, the kindling wood factory was not operated. 
This was known by ail the parties and not objected to. It developed, 
however, that after about seven months, the saw mill company made 
inquiry as to when opérations were to be resumed and found that the 
kindling wood plant had been dismantled, the machinery shipped away, 
and the larger part of the structure tom down. Thereupon, the saw 
mill company resorted to what is termed the "forfeiture clause" of the 
contract, and attempted by notice to terminate the contract pursuant to 
their understanding of its meaning. This clause is as foUows : 

"It is further understood and agreed that the party of the second part 
[kindling wood company] may at any time shut down its kindling wood fac- 
tory, and during »ucli shut dovon or suspension of t)usiness, the party of the 
second part shall not be required to take and pay for any slabs or edglngs 
under the terms of thls contract, provided, however, that the party of the sec- 
ond part shall give thirty days' rwtice in writing to the parties of the flrst 
part of its intention to shut down or suspend as aforesald, and provided fur- 
ther, that if siKh shut down or su;^pension shall continue for a period of 
ninety days, the parties of the flrst part [saw mill company] may at their 
option déclare this contract termlnated." 

With the notice given, shipments were stopped. It is pertinent hère 
to note that so long as hemlock slabs had only a by-product value to- 
one of the parties and only a cheap raw material value to the other,. 
the two moved contentedly along under the contract, but when trade 
conditions in the paper industry gave hemlock slabs a raw material 
value for paper far greater than their value for kindling wood, the par- 
ties to this contract were subjected, one after the other, to a tempta- 
tion which they could not withstand. The kindling wood company 
found that slabs for which it was paying seventy-fîve cents a cord could 
be sold to the paper company for three dollars a cord. It therefore 
stopped the manufacture of slabs into kindling wood, diverted ship- 
ments to the paper company, and under the influence of greatly increas- 
ed profits, did the unwise thing of dismantling and demolishing its 
kindling wood factory. When the saw mill company found this out 
they attempted to terminate the contract under the forfeiture clause 
and did terminate shipments, thereby leaving the kindling wood com- 
pany without wood with which to carry on its contract with the paper 
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Company. Being similarly attracted by greater profits, the saw mîll 
Company availed themselves of the new demand for hemlock slabs, 
stepped into the place of the kindling wood company, contracted with 
the paper company for its needs, and reaped the increased profits for 
themselves. Thèse the kindling wood company are endeavoring to 
recover by this suit. 

Manifestly in this situation we are not concerned with business 
ethics or with hunting for and balancing equities between the parties. 
We are concerned only with the légal positions of the two parties, 
both of whom at différent periods were keen to be relieved of their 
contract. . 

At the trial the court very properly left to the jury the question 
whether the parties by their correspondence and conduct had (perma- 
nently) changed the ternis of their contract, when shipments were di- 
verted f rom the kindling wood factory to the paper company. It then 
construed the contract as giving the kindling wood company a right 
of action or as terminated by the notice of the saw mill company under 
the forfeiture clause, according as the jury found that the contract 
had or had not been changed in its terms. 

As the jury found for the défendant, they found that the contract 
had not been changed, and the case cornes before us only for a con- 
struction of the contract as originally made in connection with three 
undisputed f acts, namely, that the kindling wood company gave no 
notice of its intention to shut down; that the factory was shut down 
(in a sensé) for a period of ninety days before the notice of the saw 
mill company terminating the contract, and that by that time, the 
kindling wood company had completely dismantled and partially de- 
molished its factory. The question involved in the construction is, 
whether the contract was terminated, and iï so, how and by which 
party was it terminated. 

The kindling wood company maintains that the contract was not 
terminated, except by the breach of the saw mill company in stopping 
shipments, for which it brings this action. Its contention is, that the 
notice by the saw mill company to terminate the contract, given under 
the forfeiture clause, was ineffective because it was not given in the 
situation contemplated by that clause; that under a proper interpré- 
tation of that clause, the saw mill company's right to terminate the 
contract accrued only af ter a ninety day shut down following a thirty- 
day notice by the kindling wood company of its intention to shut down, 
when seeking to relieve itself of liability to take and pay for slabs, 
and that the kindling virood company could shut down at any time it 
chose for as long as it chose, if it gave no thirty-day notice of such 
intention, and if it continued to take the slabs and pay for them. As 
no such thirty-day notice of intention to shut down was given, it main- 
tains that the saw mill company's notice to terminate the contract was 
improvidently made, and that the contract remained in force until 
breach by the saw mill company in refusing to continue shipments. 

In determining whether the contract was terminated, and if ter- 
minated, then how and by whom, we must first construe the forfeiture 
clause. It is clear froni the business of the parties, their reascns for 
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entering into the contract, its duration without limit, and the mutuality 
of its terms, that the kindling wood company demanded raw material 
for its kindling wood factory in a flow not to be ended even by the 
burning of the saw mill, and only to be internipted while a new mill 
was being built ; and that the saw mill company, to insure the con- 
sumption of a by-product, required that there be built at a point in 
touch with its timber opérations a kindling wood factory of an agreed 
capacity to take the flowof its material in continuons movement, ex- • 
cept when in the nature of things a shut down or suspension became 
necessary. Such a shut down is provided for in the forfeiture clause, 
and such a shut down is permitted without liability on the part of 
the kindling wood company to take and pay for the slabs if it there- 
tofore gives a thirty-day notice of its intention to shut down, with a. 
reciprocal right to the saw mill company to terminate the contract if 
the shut down lasts ninety days after notice. It is plain from its terms, 
that when the parties entered into the contract they contemplated 
nothing other than the shipment of slabs exclusively to the kindling 
wood factory at Portland Mills. This is shown by the way the par- 
ties themselves interpreted the contract, for in the two instances in 
which they deviated from its terms by making shipments elsewhere, 
they first agreed upon the change of shipment, in one instance retum- 
ing to the contract and resuming opérations under its original terms, 
and in the other, pursuing a practice which resulted in this suit and 
a finding by the jury that they did not permanently change its terms. 
As the contract did not contemplate shipments elsewhere than to the 
factory at Portland Mills, and therefore did not contemplate the loss 
of a consuming plant by sale and spéculation in the slabs, the shut 
down provided for in the forfeiture clause clearly meant a temporary 
shut down or suspension, with certain rights moving to each party 
therefrom. 

Such was the situation contemplated by the forfeiture clause, but 
such is not the situation we find in the évidence. It is conceded that 
it was known that the kindling wood factory was not being operated. 
Cessation of opération normally constitutes a shut down, or suspen- 
sion of business. But the kindling wood company did more than this. 
It completely dismantled its factory and tore down a large part of it. 
This was not a shut down, or a suspension of opérations, for in sus- 
pension is embodied the idea of resumption at some time. It was an 
end to opérations and the closing of business, in that it was a destruc- 
tion of the very instrumentality by which alone the kindling wood 
company could carry on its business and carry out its contract. It 
also prevented the saw mill company from thereafter performing the 
contract on their part by making impossible further shipments to the 
only factory to which by their own interprétation of the contract the 
parties intended shipments to be made ; and it deprived them of the 
fixed means for the consumption of their product, which was the 
considération that moved them to enter into the contract. 

We are of opinion that the destruction of the factory was a breach 
by the kindling wood company going to the whole considération of 
the contract, giving the saw mill company, the party injured, the right 
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to rtscind the contract or to recover damages for the breach^ Oscar 
Barnett Foundry Co. v. Crowe, 219 Fed. 450, 455, 135 C. C. A. 162 ; 
Kauffman v. Raeder, 108 Fed. 172, 47 C. C. A. 278, 54 L. R. A. 247 ; 
Howe V. Howe & Owen Bail Bearing Co., 154 Fed. 820, 83 C. C. A. 
536; Neenan v. Otis Elevator Co. (C. C.) 180 Fed. 997, 1000, unless 
the forfeiture clause or some other clause of the contract provides 
otherwise. 

Does the forfeiture clause, which (in the interprétation of the 
kindiing wood company) provides that one party may terminate the 
contract only after notice by the other of its intention to shut down, 
contemplate a continuance of the contract after the factory has been 
torn down? If it does, then we hâve the singular construction of the 
clause, as applied to the facts, that the kindiing wood company may 
"shut down" its factory after it has been torn down, and suspend 
business after business has been ended, and upon giving "thirty days' 
notice * * * of its intention to shut down" a torn down factory, 
the kindiing wood company is relieved of its obligation to further 
receive and pay for slabs. Carrying this construction a step further 
to the reciprocal rights of the saw mill company, we would find that 
the right of that company to terminate the contract accrues only if 
the "shut down" continues for ninety days after a thirty day notice 
by the kindiing wood company of its intention to shut down a plant 
already torn down, and to suspend a business already ended. It is 
scarcely necessary to pursue this further. 

Does the contract make provision elsewhere for its continuance 
after such an act as the destruction of the factory by the kindiing wood 
company? We find none. Thus we hâve a contract in which the 
parties did not agrée to the thing donc, and the case résolves itsclf 
into the usttal question, under the familiar rule alluded to, whether 
the thing done is a breach of the contract as made, and, if so, whether 
it is a breach that justifies its termination. As the essential facts are 
undisputed, we must hold, that the destruction of the factory consti- 
tuted a breach of the contract committed by the kindiing wood com- 
pany ; that the breach went to the whole considération ; and that, al- 
though the saw mill company proceeded to terminate the contract un- 
der rights conceived to be theirs under the forfeiture clause, their ac- 
tion, nevertheless, was in légal eflfect an élection to rescind upon a 
breach by the other party, and ended the contract 

The judgment below is affirmed. 
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COTJRTNET v. CROXTON et aL 

In re HURON IRON MINING CO. 

(Circuit Court of Appeals, Sixth Circuit. February 6, 1917.) 

No. 2931. 

1. CouETS <s=>.365 — EuLES OF Décision — State Décision — Liability of Coe- 

PORATE STOCKHOLDEBS. 

The liability of tlie stockliolders of a Minnesota corporation for the 
différence between tlie par value of tlie stock Issued to them as full paid 
and tlie amount they paid therefor, even if not controlled by statute, is a 
question of local law, on which the décisions of the courts of that state 
are controUlng. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 950, 952, 955, 
960-971; Dec. Dig. ®=365.] 

2. Bankbuptct <S=5l45(2) — Riqhts of Trustée — STOcKnoLDsai's Liability. 

Under the décisions of Minnesota, a stockholder, to whom a corpora- 
tion has issued full-paid stock on payment of an agreed price less than 
the par value, is liable for the balance of the par value only to creditors 
of the corporation, who hâve given crédit to the corporation on the faith 
of its capital stock, notwithstanding the provisions of Gen. St. Minn. 1913, 
§ 6193, that no corporation shall issue any stock for a less amount to be 
actually paid In than the par value of those first issued, and such liability 
cannot be enforced by the trustée in bankruptcy. 

[Ed. Note. — For other cases, eee Bankruptcy, Cent Dlg. § 205; Dec. 
Dig. <S=»145(2).] 

3. CODBTS <S=s96(l) — COMITT — DECISIONS OF COUBT ClECUITS. 

The décision of the Circuit Court of Appeals of another circuit that the 
trustée in bankruptcy of a corporation could not enforce the liability of 
a stockholder for the différence between the par value of his stock and 
the amount paid for it, which the Suprême Court refused to revlew on 
certiorari, will by comity be followed In the bankruptcy proceedings in 
determining the claims of some of the stockholders, Including the de- 
fendant in the other suit. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 325, 327, 334; 
Dec. Dlg. <S=96(1).] 

4. Bankeuptcy <©=>345 — Claims — Pbiobity — Stockholders. 

The claims of solvent stockholders of a bankrupt corporation, who 
are liabie for the différence between the amount paid for the stock and 
the par value only to defrauded creditors, will not be postponed in tho 
bankruptcy proceedings to the payment of other claims. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 531, 532, 
534, 539, 540; Dec. Dig. <S=>345.] 

Appeal from the District Court of the United States for the West- 
ern District of Michigan ; Clarence W. Sessions, Judge. 

In the matter of the Huron Iron Mining Company, bankrupt. Claim 
by S. W. Croxton and others against Joseph S. Courtney, as trustée in 
bankruptcy. From an order allowing the claims, without déduction for 
indebtedness of the claimant to the bankrupt, the trustée appeals. Af- 
firmed. 

J. E. Tracy, of Marquette, Mich., for appellant. 
H. B. McGraw, of Cleveland, Ohio, for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 

Judges. 

Ê::3For oïlier cases see same toplc & KEY-NUMBER in aU Key-Numbered Digesta & Indexes 
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KNAPPEN, Circuit Judge. Appeal from an order allowing claims 
of stockholder creditors. The Huron Iron Mining Company was in- 
corporated in 1906, under the laws ûf Minnesota, with a nominal cap- 
ital stock of $1,500,000, consisting of 15,000 shares, of $100 each. Each 
of the claimants became a stockholder, and each paid for his stock 
$10 per share (10 per cent, of its par value), and by express agreement 
with the corporation received certificates of "full-paid and nonassess- 
able" stock. The corporation later, being in need of money, attempted 
to borrow $75,000, and asked its stockholders to contribute to the loan 
in ratable proportions. Each of the claimants furnished his pro rata 
share of the loan, aggregating $39,000. To secure the loan the corpo- 
ration gave a mortgage, on April 17, 1913 (due on or before one year), 
jpon its mining lease, which was its only asset of substantial value. 
Upon its voluntary pétition, the mining company was adjudged bank- 
rupt December 19, 1913, by the District Court for the Western District 
of Michigan. Its mortgaged leasehold was later forfeited by the lessor 
for nonpayment of royalties and ground rent, and the mortgage se- 
curity thus entirely failed. Uncontested claims were proved amount- 
ing to nearly $70,000. On thèse claims dividends amounting to 40 
per cent, hâve been paid. The assets being manifestly insufficient to 
pay even the uncontested claims, the référée in bankruptcy ordered 
an assessment of $3 per share upon ail outstanding stock in the mining 
company. With the exception of Georger, each of the claimants vol- 
untarily paid his assessment to the trustée in bankruptcy. 

In a suit brought by that trustée against Georger in the District 
Court for the Southern District of New York, to recover the assess- 
ment made against him, judgment was entered for défendant, and 
this judgment was affirraed by the Circuit Court of Appeals for the 
Second Circuit, upon the ground that the liability for the unpaid pur- 
chase price belonged, not to the corporation, but to its creditors, and 
that the trustée in bankruptcy had no authority to collect the same. 
Courtney v. Georger, 228 Fed. 859, 143 C. C. A. 257. After the judg- 
ment in the Georger Case, and before its affirmance by the Circuit 
Court of Appeals, the référée made an order allowing the claim of 
each of the claimants on account of the loan so made to the cor- 
poration in 1913. The order, however, provided that claimants be 
not allowed to share in any dividends until ail other creditors should 
hâve been paid in full, and that no clâimant be allowed to share in any 
dividends, derived from the stock assessments, nor to share in any 
dividends whatever until he himself should hâve paid ail lawful as- 
sessments against his stock which might be ordered by the bankruptcy 
court; further assessments evidently being thought necessary. To 
provide for dividends to claimants when they should become entitled 
thereto, a fund of upwards of $5,000 was impounded in the hands of 
the trustée in bankruptcy. On review of the referee's order, the Dis- 
trict Judge accepted the reasoning and conclusion of the Circuit Court 
of Appeals in the Georger Case, and affirmed the referee's order so 
far as it allowed the claims in question, and reversed it as to the pro- 
visions declaring claimants to be indebted to the corporation for the 
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unpaid portion of their stock and postponing the payment of their 
claims. 

[1] The broad and meritorious question is whether the bankruptcy 
court had jurisdiction to make the assessments in question upon the 
stockholders of the bankrupt corporation, and, through its trustée in 
bankruptcy, authority to enforce the collection of such assessments. 
The answer to this question dépends primarily upon whether the lia- 
bility in question is a corporate asset or belongs to creditors only; 
and in determining this question we must look to the laws of Minne- 
sota, including pertinent rules of décision as announced by the Su- 
prême Court of that state. Converse v. Hamilton, 224 U. S. 243, 253, 
32 Sup. Ct. 415, 56 L. Ed. 749, Ann. Cas. 1913D, 1292; Kiskadden 
V. Steinle (C. C. A. 6) 203 Fed. 375, 378, 121 C. C. A. 559; In re 
Jassoy Co. (C. C. A. 2) 178 Fed. 515, 101 C. C. A. 641. 

[2] The statutes of Minnesota (G. S. 1913, § 6645 and following) 
contain elaborate provisions for enforcing the liability of corporate 
stockholders, through assessments made by the courts of Minnesota 
upon pétition of corporate creditors, assignée or receiver. The Su- 
prême Court of that state has held that the receiver of a corporation 
can recover as assets of the corporation only "what is or was at some 
previous time, and still is, as to creditors, the property or estate of 
the corporation" — as property conveyed in fraud of creditors or cap- 
ital refunded without considération to stockholders, or the right to 
recover the balance due on a subscription for stock. Minneapolis Base- 
ball Co. V. City Bank, 66 Minn. 441, 444, 69 N. W. 331, 38 h. R. A. 
415 ; Minnesota Thresher Mfg. Co. v. Langdon, 44 Minn. 37, 46 N. 
W. 310; Basting v. Ankeny, 64 Minn. 133, 66 N. W. 266. And it is 
settled that the double liability of stockholders under section 3 of 
article 10 of the Constitution of Minnesota is not to the corporation, 
but to the creditors collectively, and that the mode and means of the 
enforcement of such liability are subject to the régulations imposed 
by the Minnesota statutes. Converse v. Hamilton, supra, and cases 
cited at 224 U. S. 253, 32 Sup. Ct. 415, 56 L. Ed. 749, Ann. Cas. 
1913D, 1292.1 

It has been authoritatively decided that the Minnesota statute con- 
fers upon the receiver appointed under creditors' pétition the author- 
ity, as quasi assignée and représentative of the creditors, to maintain 
an action in other jurisdictions for the collection of the assessments 
ordered. Bernheimer v. Converse, 206 U. S. 516, 534, 27 Sup. Ct. 
755, 51 L. Ed. 1163; Converse v. Hamilton, supra, at 224 U. S. 258, 
32 Sup. Ct. 415, 56 L- Ed. 749, Ann. Cas. 1913D, 1292. It is also 
authoritatively settled that bankruptcy proceedings against a Minne- 
sota corporation do not stand in the way of resorting to the statutory 
method of enforcing double liability of the stockholders under the 
Minnesota statute, and for the reason that such liability is not a cor- 

1 We hâve held, following the décisions of the Court of Appeals of Ken- 
tucky, that the stockholders' double liability Imposed by the statute of that 
state is not an asset of the corporation, and that the right of action therefor 
Is in the creditors. Alsop v. Gonway, 188 Fed. 568, 573, 110 C. C. A, 366. 
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porate asset. Selig v. Hamilton, 234 U. S. 652, 661, 34 Sup. Ct. 926, 
58 L. Ed. 1518. 

Unless, then, the liability of petitioners and the other stockholders 
o£ the bankrupt corporation to assessment on account of the unpaid 
purchase price of their stock, to the extent necessary to meet the 
claims of creditors, differs in its nature from the double liability im- 
posed by the Constitution of Minnesota, in that it is an asset of the 
corporation itself, it is clear that the Georger Case was rightly de- 
cided. Section 6193 of the Minnesota Statutes provides that : 

"Save as otherwise specially llmlted or provlded, no corporation shall issue 
any share of stock for a less amount to be actually paid in. ttian the par value 
of tbose flrst Issued." 

The so-called "trust fund" doctrine was at an early date rejected 
by the Suprême Court of Minnesota, and the right of creditors to 
compel the holders of unpaid-for stock to pay for it, contrary to their 
actual agreement with the corporation, held to rest only on the ground 
of fraud, viz. in misrepresentation as to the actual amount of the cor- 
porate capital on the faith of which persons hâve dealt with the cor- 
poration and given it crédit. In such case the corporation is held never 
to hâve had any cause of action against the stockholder, and as be- 
tween the latter and the corporation, the agreement for the issue of 
the stock at less than its value was held valid. Therefore equity will 
enforce payment for such stock in favor of those creditors, and those 
only, who hâve relied on or can fairly be presumed to hâve relied 
on, the stock's representing actual capital ; and in enforcing this prin- 
ciple it makes "no diiïerence whether the stock issued as paid up is 
bonus stock, pure and simple, or whether it was sold for cash for less 
than its par value, or for property at a gross overvaluation." Hastings 
Malting Co. v. Iron Range Brewing Co., 65 Minn. 28, 33, 67 N. W. 
652 ; Hospes v. Northwestern Mfg. & Car Co., 48 Minn. 174, 192, 50 
N. W. 1117, 15 L. R. A. 470, 31 Am. St. Rep. 637, and following; 
Northwestern Railroader v. Prior, 68 Minn. 95, 98, 70 N. W. 869 ; 
Wallace v. Carpenter, etc., Co., 70 Minn. 321, 327, 73 N. W. 189, 68 
Am. St. Rep. 530, and following.' 

The trustée in bankruptcy contends, however, that the liability of 
the stockholder claimants in the instant case was not created by stat^ 
ute, but dépends upon the principles of gênerai law, and that therefore 
the décisions of the Minnesota courts are not controlling. True, the 
opinions in the cases just cited hâve not usually referred to the statutes 
or Constitution as involved ; but the équivalent of so much of section 
6193 as we hâve quoted herein seems to hâve existed and to hâve been 
applicable to the situation, and it is to be presumed that the courts, in 
determining the questions involved, were not unmindful of it. In- 
deed, in the Hospes Case, 48 Minn. 196, 50 N. W. 1120 (15 L. R. 

2 Tliere seems to be a presumptlon (rebuttable, however) that the creditor 
relled upon the subscrlption and the représentation that the stock was fuUy 
paid. Hospes v. Northwestern Co., supra, 48 Minn. 197, 50 Minn. 1121 (15 L. 
E. A. 470, 31 Am. St. Rep. 63T) ; Eandall Prlnting Co. v. Sanitas Minerai Wa- 
ter Co., 120 Minn. 268, 274, 139 N. W. 606, 43 L. B. A. (N. S.) 706. 
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A. 470, 31 Am. St. Rep. 637), the court referred to the law of 1873 
(which has apparently the substance of the clause of section 6193 
which we hâve quoted) as not of itself "sufFicient to create an im- 
plied contract, contrary to the actual one, that the holder should pay 
for his stock" ; and in Wallace v. Carpenter Co., supra, a différent 
statute was construed as forbidding the issue of corporate stock "as 
fully paid for when such was not the fact." But if Randall Co. v, 
Sanitas Co., supra, is to be accepted as an adjudication that the doc- 
trine of the Hospes and other cases cited did not involve a construc- 
tion of statute or Constitution, it yet remains that the corporation in 
question is the créature of the Minnesota statute alone, and thus the 
question whether the stockholders therein are liable for the unpaid 
part of their stock is a local question, involving the public policy of 
the State, and so is governed by the pertinent rule of décision of the 
Suprême Court of Minnesota. Kiskadden v. Steinle, supra; In re 
Tassoy Co., supra. And see Thompson v. Fairbanks, 196 U. S. 516, 
25 Sup. Ct. 306, 49 L. Ed. 577; Royal Arcanum v. Green, 237 U. 
S. 531, 543, 35 Sup. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771. 

[3] The décision of the Circuit Court of Appeals of the Second 
Circuit, in Courtney v. Georger, was made after full considération 
of the question involved, including the Minnesota décisions. It was 
rendered upon the very concrète question involved hère ; it was be- 
tween complainant and one of the défendants hère, and became as to 
that défendant an adjudication. A pétition for the review of that 
décision by certiorari was denied bv the Suprême Court. 241 U. S. 
660, 36 Sup. Ct. 448, 60 L. Ed. 1226. The case is peculiarly one for 
the application of the doctrine of comity. We are therefore of opin- 
ion that the bankruptcy court rightly held that the stockholder claim- 
ants were not liable to the bankrupt corporation, or to its trustée in 
bankruptcy, for the unpaid portions of their stock. The order affirm- 
ing the allowance of the claims was therefore right, for claimants con- 
cededly loaned to the corporation the moneys for which the claims are 
made. 

[4] If the trustée in bankruptcy had the right to collect présent or 
future stock assessments, we should probably deem it our duty to 
make some provision, as was done in Kiskadden v. Steinle, for post- 
poning payment of the claims in question. But neither the bankruptcy 
court nor the trustée can hâve anything to do with such collection; 
and there is no suggestion that claimants are not financially responsi- 
ble. There thus seems no occasion for postponing the payment of ap- 
pellees' claims, or for impounding any part of the funds distributable 
to creditors. It is conceded that appellees are not entitled to share 
in the moneys derived f rom the stock assessments. 

The order of the District Court will be construed, in connection 
with the opinion, as so intended, and, as thus construed, is affirmed, 
with costs. 
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KALIiOOH V. HOAGLAND. 
(Circuit Court of Appeals, Slxth Circuit. Tebruary 7, 1917.) 

No. 2844. 

1. Appeal and Ebbor ®=»237(5), 268(1), 694(1), 719(10)— Pbesenting Ques- 

tions Below — Want of Evidence. 

Where there was no request to direct a verdict, tlie charge is net con- 
tained In the record, and no exception was taken, nor error assigned to 
the ruling on a motion for new trial, défendant cannot urge the insuffi- 
ciency of the évidence to support the verdict. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ liî02, 
1596, 1604, 2910, 2915, 2979, 2982, 3490; Dec. Dig. ®==>237(5), 268(1), 
694(1), 719(10).] 

2. Phtsicians and Subgeons <S=>18(9) — Action fob Malpeacticb — Evidence 

— SUITICIENCT. 

In an action against a physlcian for malpractice In the treatment of a 
broben leg, évidence held sufficient to take to the jury the question 
whether défendant falled to exercise proper care and skill In the treat- 
ment. 

[Ed. Note. — For other cases, see Physlcians and Surgeons, Cent. Dig. § 
44 ; Dec. Dig. <S=9l8(9).] 

3. Phïsioians and Subgeons <@=>14(4) — ^Degbee of Skill Bequired. 

A physlcian Is llable for negligently falling to exercise the care and 
skill ordinarily possessed by surgeons practieing in that locality and under 
the circumstances, in the llght of modem advancements and learning. 

[Ed. Note. — For other cases, see Physlcians and Surgeons, Cent. Dig. §§ 
26, 27; Dec. Dig. <g=»14(4).] 

4. AccoED AND Satisfaction ®=25(1) — Judgment <3=5948(1) — Payment <®=359 

— Eelease <S=545 — Admissibility of Evidence — Pleading — Défenses. 

Under Shannon's Code Tenu. § 4627, providing that the plea shall state 
the facts relied on as a défense, except as thereafter provided, and sec- 
tion 4636, providing that, whenever a gênerai plea is flled, défendant 
shall give notice of hls real défenses, and no matter of défense of which 
notice is not given shall be given in évidence or relled on, évidence that 
plalntiff, who was suing a physlcian for malpractice, had settled with his 
employer for the injuries received, which was ofCered to show accord 
and satisfaction, payment, release, or former recovery, is inadmissible, 
where those défenses were not pleaded. 

[Ed. Note. — For other cases, see Accord and Satisfaction, Cent. Dig. §§ 
151, 153; Dec. Dig. (g=>25(l) ; Judgment, Cent. Dig. §§ 1787, 1789, 1791, 
1792; Dec. Dig. ®=948(1) ; Payment, Cent. Dig. S 143i^ ; Dec. Dig. ©=59; 
Release, Cent. Dig. § 87; Dec. Dig. <3=>45.] 

5. CouBTs i©=a347 — Eules of Décision — State Statute — ^ADMiasiBiLiTY on 

Evidence. 

Under the Conformlty Act (Act June 1, 1872, c. 255, § 5, 17 Stat. 197 
[Comp. St. 1913, § 153T]), Shannon's Code Tenn. §| 4627, 4636, regulatlng 
pleas and the évidence admissible thereunder, Is controlling in the fédéral 
courts. 

[Ed. Note. — For other cases, see Courts, Cent Dig. f 921; Dec. Dig. 
®=»347.] 

6. Evidence <3=5l62(2) — Best Evidence — Judgment, 

The judgment itself and the judgment record Is the best évidence of a 
judgment, and paroi évidence concerning it is incompétent. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 537 ; Dec. Dig. 
©=162(2).] 

®S3For other cases see samo toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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7. Appeal and Erbob iS=3S54(4) — Reversai. — Wronq Reason fob Cotjbt's 

RULING. 

A judgment will not be reversed for the exclusion of évidence whieh was 
inadmissible, though the reason asslgned by the trial court was inaccu- 
rate or incomplète. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3413- 
3416 ; Dec. Dig. <S=>854(4).] 

8. Phtsicians and Surgeons <@=»18(7) — Action for Malpractice — Evidence 

— Admissib ilitt. 

In an action against a physlcian for malpractice, the admission of tes- 
timony as to a deformity which was not specifleally alleged In the décla- 
ration was not réversible error, where it was admitted to show lack of 
skill and care, for which it was compétent, and it appeared that the de- 
formity had been corrected by subséquent opérations, so that no recovery 
was asked therefor. 

[Ed. Note. — For other cases, see Physicians and Surgeons, Cent. Dig. 
8§ 40, 41 ; Dec. Dig. <S=18(T).] 

9. Appeal and Error <g=»1051(3) — Habmless Bbbor — Admission of Evidenck 

— Fact Othebwise Bstabijshed. 

ïhe admission of évidence as to a fact not alleged in the déclaration is 
harmless, where similar évidence had been more than once introduced 
wlthout objection, and défendant admitted that he knew the condition 
existed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4164, 
4167; Dec. Dig. <S=5l051(3).] 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Action by F. G. Hoagland against P. C. Kalloch. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

W. D. Kyser, Asst. U. S. Atty., of Memphis, Tenn., for plaintiff 
in error. 

W. P. Armstrong, of Memphis, Tenn., for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and HOLUS- 
TER, District Judge. 

KNAPPEN, Circuit Judge. The défendant in error (who was 
plaintiff below and virill be so styled hère) sufifered a fracture of the 
fémur, about four inches above the knee, and was taken to the Marine 
Hospital at Memphis, Tenn., where the care and treatment of the frac- 
ture were undertaken by plaintiff in error, whom we shall call défend- 
ant. Plaintiff brought suit for damages occasioned by defendant's al- 
leged négligent treatment of the fracture, whereby the injured leg was 
materially shortened and deformed, necessitating further opération, 
and entailing expense, suffering, and loss of time. There was a trial 
by jury, resulting in verdict and judgment for plaintiff. Defendant's 
motion for a new trial was overruled. But three of the errors assign- 
ed are relied upon. 

[1,2] 1. It is urged that there was no évidence to support the ver- 
dict. There was no request to direct verdict; the charge to the jury 
is not in the record, no exception was taken thereto, and presumably 
défendant was satisfied with it; error is not assigned upon the déniai 

4!=»Por otUer cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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of motion for new trial. In thèse circumstances, défendant is net en- 
titled to hâve the évidence reviewed under this writ. But for the pur- 
poses of this opinion, treating the motion for new trial as raising the 
question of entire lack of basis for judgment, and, under our rule 11 
(150 Fed. xxvii, 79 C. C. A. xxvii), disregarding the lack of assignmeut, 
we may say that, in dur opinion, the record was such as to require the 
submission of the case to the jury. 

By the undisputed testimony the fracture was simple, as distinguish- 
ed from compound; it was not oblique, but was transverse, with "a 
slight ripping off on the outside of the upper fragment." The fracture 
was never reduced, the two ends of the bone being allowed to lap by 
in the neighborhood of two inches and to unité in that position. At the 
end of seven weeks plaintiff left the hospital, with the leg materially 
shortened and the foot tumed inward. 

The burden was, of course, upon plaintiff of showing defendant's 
want of reasonable care, skill, and diligence in his ti-eatment of the 
case, and that the injuries complained of proximately resulted from a 
f ailure to exercise such care, skill, and diligence ; and no presumption 
of such failure arises from the fact that the trcatment was not success- 
ful. But the évidence given tended to sustain the burden resting on 
plaintiff. 

In the treatment of the fracture Buck's extension method was used. 
While it was conceded that Buck's treatment was recognized and ac- 
cepted by the profession as suitable and proper in the treatment of 
fractures of this nature, and while there was compétent testimony 
that by reason of the admittedly swollen and bruised condition of the 
muscles it was not feasible to reduce the fracture at once, that there 
was no recognized treatment for reducing the swelling, that the fact 
that the fracture was not reduced could not be determined without an 
X-ray picture, that the apparatus at the hospital was out of order, 
that defendant's treatment was proper under the circumstances ex- 
isting, and that in the normal case there is some shortening of the leg, 
there was, on the other hand, testimony on the part of compétent wit- 
nesses that a fracture of this nature should be reduced immediately if 
possible (otherwise, as soon as possible), that such swelling as would 
interfère with reducing the fracture usually ends in about two weeks, 
that local treatment (by ice packs or otherwise) is recognized and fea- 
sible for the purpose of reducing swelling, that in fact the swelling 
in this case did leave in about two weeks, that the object of the Buck's 
«xtension treatment is to reduce the fracture, that the weights used 
by défendant were insufficient, that bone fragments should not be al- 
lowed to lap by, that the foot should not normally hâve been turned 
inwards, that the extent of shortening shown hère was abnormal, that 
an X-ray would hâve shown that the fracture was not reduced, and 
that when plaintiff was discharged an extemal examination would 
show that the ends of the fractured bone had lapped by. Défendant 
admitted that he could hâve had, within a week's time, authority to get 
an X-ray picture by asking for it, 

[3] There was express and compétent médical testimony that the 
Buck treatment employed was not properly used. There was substan- 
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tial évidence tending to show that défendant did not exercise the care 
and skill ordinarily possessed by surgeons practicing in that locality 
and under the circumstances in question, in the light of modem ad- 
vancement and learning on the subject; and such négligent faikire is 
actionable. Harris v. Fall (C. C. A. 7) 177 Fed. 79, 100 C. C. A. 497, 27 
L. R. A. (N. S.) 1174; Whitesell v. Hill, 101 lowa, 629, 70 N. W. 750, 
37 L. R. A. 830. It seems that the Marine Hospital in question was 
a government institution; but not only is the record not such as to 
permit us to consider whether this fact alters the rule of liability, even 
if défense on this ground had been made, as it was not, but upon the 
argument hère such défense was disclaimed. 

2. It appeared that after plaintiff had left the Marine Hospital he 
underwent further opérations to repair the results of defendant's al- 
leged négligent treatment. Thèse new opérations included an incision 
to the bone at the place of fracture, a breaking of the false joint, the 
réduction of the fracture, the putting on of métal plates to hold the 
bone in position until it should knit, another surgical opération to re- 
move the plates, and still another to relieve from the pus formation 
incident to infection. Upon the trial plaintiff was asked by defend- 
ant's counsel if he did not "institute suit to recover from the company, 
for whom he was working, for the pain and sufïering." The question 
was excluded upon the assigned ground that plaintiff could recover 
from défendant for "such pain and suffering as the doctor's négligence 
or inattention caused." Defendant's counsel then stated that he wish- 
ed to "offer the proof that such suit was instituted, and a recovery had 
for the varions opérations, and a settlement was made." 

[4] Defendant's contention is that, if plaintiff settled with his em- 
ployers for the pain and suffering caused by the varions opérations re- 
sulting from defendant's négligent treatment, défendant was released 
to that extent. We may assume that, had there been offer of compé- 
tent évidence, admissible under the pleadings, to show such recovery 
and settlement, it should hâve been admitted. But défendant is not 
in position to complain of the ruling. Treating the offer as one of ac- 
cord and satisfaction, or of payment, release, or former recovery, the 
proposed testimony was inadmissible, because not pleaded. Shannon's 
Code, §§ 4627 and 4636 ; Stanley v. McKinzer, 7 Lea (Tenn.) 456, 457 ; 
Harvey v. Sweasy, 4 Humph. (Tenn.) 450; Gossett v. Railroad, 115 
Tenn. 378, 391, 89 S. W. 737, 1 L. R. A. (N. S.) 97, 112 Am. St. Rep. 
846. 

[5, 6] Under the Conformity Act (Act Junc 1, 1872, c. 255, § 5, 17 
Stat. 197 [Comp. St. 1913, § 1537]) the state practice in this respect 
is controUing in the fédéral courts. Knight v. Illinois Central R. R. 
Co. (C. C. A. 6) 180 Fed. 368, 103 C. C. A. 514. If the offer can be 
construed as including an actual judgment, the best évidence thereof, 
and of what the recovery included, would be the judgment itself and 
whatever judgment record there was. There was no oft'er of that na- 
ture ; and as the record stood the paroi évidence offered was incompé- 
tent. 

[7] The évidence being inadmissible, reversai will not be had, even 
if the reason assigned by the trial court was inaccurate or incomplète. 



256 239 PB3DERAL REPORTER 

[8, 9] 3. Complaint îs made of the admission of the testîmony of 
plaintiff's wife that plaintiff's foot was turned inward at the time of his 
discharge from the Marine Hospital, and against an objection that 
such condition was not charged in the déclaration. We think this re- 
fusai worked no réversible error. True, this particular deformity was 
not specifically alleged in the déclaration; but it was compétent évi- 
dence as showing lack of skill or care, and such purpose was stated 
by plaintiff's counsel when the objection was made. No permanent 
injury was claimed to resuit from it, as the resetting of the fractured 
fémur seems to hâve corrected the deformity in question. Moreover, 
proof that the foot was left in the condition stated had already been 
more than once introduced, and without objection. Défendant admit- 
ted that he knew the condition existed. 

The judgment of the District Court is affirmed, with costs. 



PENNSYLVANIA R. CO. v. GLAS. 

(Circuit Court of Appeals, Third Circuit. lanuary 4, 1917. Rehearlng Denled 

February 17, 1917.) 

No. 2171. 

1. Appeal and Eredr <S=3909(1) — Presumptions — Matters Not in Record. 

Where the position of an old craeli In a railroad truck, the breaking of 
whlch deralled the train and Isilled a brakeman, was Indlcated to the jury 
by a witness, and the record does not show whether the crack was where 
It could be seen or not, but dœs show that there was something before 
the jury, with respect to its location, not In the record, It wlU be presum- 
ed that such matter, not in the record, was sulficlent to support the ver- 
dict. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 3675; 
Dec. Dlg. <g=>909(l).] 

2. Teial ®=>296(3) — Injuries to Servant— Instructions— Négligence. 

Where the court began its charge with a clear statemtent that the ac- 
tion was based on négligence, and that plaintlff could not recover unless 
he showed négligence whlch was the proximate cause of the injury, that 
the action was brought under the fédéral Employers' Idablllty Act (Act 
Aprll 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 8657-8665]), whlch 
gave an action for injuries resulting from the négligence of the offleers 
or employés of the carrier, or by reason of any defect due to Its négligence 
in its cars, a sentence following thereafter, that to entitle plaintlff to re- 
cover the jury iiiust flnd négligence on the part of the défendant, eltlier 
négligence on the part of Its offleers or employés In the opération of the 
train, or some defect in the cars, manlfestly meant that there must be 
found elther négligence of employés or négligence resulting In a defect in 
the car, iEind therefore was not mlsleading, as permltting a recovery for 
the death of a brakeman caused by a defect in the car not due to négli- 
gence. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. § 709; Dec. Dlg. <S=s> 
296(3).] 

8. Teial <g=>234(7) — Injuries to Servant — Charge — ^Presumption op Négli- 
gence. 

Where the attorney for plaintlff In an action for the death of a railroad 
brakeman had argued to the jury on the presumptlon of négligence aris- 

^=3For other cases see same toplc & KBY-NUMBER la ail Key-Numbered DIgesU & Indexes 
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Ing in the case between the carrier and tlie passenger from a derailment 
of the train, a portion of the charge stating that this was net a case where 
plaintifif's case rested excluslvely on sucli a presumption, that the plaiu- 
tiff did not ask that the presumption exactly be raised in his favor, but 
undertook to furnlsh testimony from which he asked the Jury to infer 
that as a matter of fact there was négligence, was not erroneous, as mis- 
leading the Jury to believe that the case might rest partially on the pre- 
sunïption, the flrst part referring to the argument of the attomey and 
being held surplusage, and the latter part, though not clear in the expres- 
sion "exactly raised," being clear that testimony was submitted from 
which the jury was asked to infer négligence as a matter of fact. 

[Ed. Note. — For other cases, see Trial, Cent. Dlg. § 537 ; Dec. Dig. «=» 
234(7).] 

4. Tbial <®=>252(11) — Injubies to Sebvant— Charge— Applicabilitt to Evi- 
dence. 

In an action for the death of a brakeman, caused by the derailing of a 
train on which he was riding, évidence that the arch-bar on a truck which 
broke had a crack large enough to weaken It, that the condition of the 
crack indicated that it had exlsted three or four weeks, and that the 
position of the crack on the bar was shown to the jury, so that they could 
détermine whether it could hâve been dlscovered by proper inspection, 
was sufflcient to warrant a charge submitting the issue whether reason- 
able Inspection of the cars would hâve discovered the defect in the arch- 
bar and whether défendant was négligent in that respect. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 603; Dec. Dig. <S=» 
252(11).] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; W. H. Seward Thomson, Judge. 

Action by Stella Glas, administratrix of the estate of Clarence Glas, 
deceased, against the Pennsylvania Railroad Company. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

John Héron, of Pittsburgh, Pa., for plaintiff in error. 

D. F. Anderson, of Youngstown, Ohio, for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is an action under the Employers' 
Uability Act of April 22, 1908, c. 149, 35 Stat. 65, against the défend- 
ant railroad company for negligently causing the death of the plain- 
tifif's intestate. The verdict was for the plaintiff, and on judgment the 
défendant brought this writ of error. 

The plaintiff charged the défendant with négligence, (1) in permit- 
ting the derailment of a train, (2) in operating a car with a truck in 
a defective condition, and (3) in failing to inspect the arch-bar of 
the truck. Being without évidence upon the matter of inspection, and 
failing to induce the court in this case between master and servant to 
charge the presumption of négligence arising from the fact of derail- 
ment as in a case between passenger and carrier, the case was mainly 
tried and submitted upon the remaining allégation of the defendant's 
négligence in operating a car with a defective truck after it had time 
and opportunity to learn of it. 

®K>For other cases see same topic & KEY-NUMBBR In ail Key-Numbered DigestB & Indexes 
239 F.— 17 
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It was conceded that the intestate was injured while a brakeman 
on one of the defendant's f reight trains ; that at the time of his in- 
jury he was employed in interstate commerce; and that his death was 
caused by the derailment of a portion of the train upon which he was 
riding. The évidence tended to show that the deraihnent was due to 
the breaking of an arch-bar of one of the trucks ; that the arch-bar 
was def ective ; that the def ect had existed for a long time and should 
hâve been known to the défendant; and that its négligence in operat- 
ing a car with such defective arch-bar was the proximate cause of the 
in jury. 

[1] An arch-bar is a steel bar or truss several feet long, about five 
inches wide and one inch thick. It is connected with the truck and 
supports the car. A broken arch-bar, alleged to be the on© that caused 
the derailment, was found after the accident. It was discovered, that 
at the point at which it broke, there was an old break or crack, ex- 
tending across its entire breadth and one-half of its depth, showing 
by its rusted condition that it had been there three or four weeks. It 
does not appear in the record whether the crack was on the outside 
or the inside of the arch-bar when in position upon the truck, and 
therefore, the record does not show whether, upon inspection, it could 
be seen. The arch-bar, however, was described to the jury and the 
position of the crack was indicated to them by the witness who dis- 
covered it. In the course of his testimony, he said: 

"Rlght where it came up Uke this (Indicatlng), and then It went out over 
the box ; It was cracked rlght in the end there, in the short bend." 

Just how much was before the jury that is not before us with re- 
spect to the exposed or hidden location of the break, the record leaves 
in doubt, but that there was something before the jury that is not 
before us, there is no doubt. We must therefore assume, that the 
matter indicated to the jury, though not disclosed by the record, was 
such as to support the verdict. Wagner v. Standard Sanitary Mfg. 
Go., 244 Pa. 310, 91 Atl. 353. 

Although the assignments of error are addressed solely to the charge, 
the plaintiff in error urges as error the refusai of its motion for a 
directed verdict. Such a motion was made and refused, but to the 
court's action neither exception was noted nor error assigned. We are 
therefore not inclined to review the matter except as it incidentally 
arises in connection with one of the assignments specifying error in 
the charge. 

While of course the question raised by the assignments of error is 
primarily whether the court erred in what was said to the jury upon 
the law, the real question arising out of'this peculiar record, is not 
so much whether the law was erroneously stated, as it is whether from 
the law as stated, though correctly stated, the jury nevertheless drew 
an erroneous impression. 

The assignments of error are directed to isolated passages in the 
charge, some of which, when standing alone, appear to be erroneous, 
but when read with the context and considered with référence to what 
dranspired at the trial, are not, in our opinion, afifected by error. 
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[2] The first error assigned is to that part of the charge in which 
the court said : 

"Now then, you must flnd, In order that the plaintiff should recover, that 
there was négligence on the part of the défendant company, either négligence 
on the part of its servants or employées in the opération of the train, or some 
defect in the cars, rails or appUaiices connected tcith the transportation of 
the train which resultcd in the accident and death." 

It is the last phrase of this sentence that is specified as error. If 
separated from the rest of the charg-e and permitted to stand by it- 
self, then certainly it is an erroneous statement of the law, for the 
défendant railroad company was not liable to the plaintiiï's intestate 
for a defect in the cars, unless that defect was due to its neghgence. 
}3ut what was said in the rest of the charge? The court began with 
a very clear statement of the law by saying : 

This is "an action of trespass. Au action of trespass is based on négligence 
and négligence alone, and in order for the plalutlfC to recover it is the duty of 
the plaintiff to show that two éléments exist and co-exist; that is, that the 
défendant company was négligent aud that the injury complained of resulted 
from that négligence, because there may be négligence without uijury, and, on 
the other haud, there may be injury that was not caused by négligence. So 
that thèse ttvo éléments of négligence and the injury as the proximate result- 
ing cause from the négligence tnust exist together in order to entitle the 
plaintiff to recover." 

The court then stated that the action was brought under the Fédéral 
Employers' Liability Act, giving the substance of the act and showing 
in the language of the act that an action is afforded for "injury or 
death resulting in whole or in part from the négligence of any of the 
officers, agents, or employées of such carrier, or by reason of any de- 
fect or insuiîîciency, due tp its négligence in its cars," engines, etc. 
The court then reviewed the testimony upon which the plaintifï's nég- 
ligence was based, and continued with the offending paragraph : 

"Now then you must find, in order that the plaintiff should recover, that 
there was négligence on the part of the défendant company, either négligence 
on the part of its servants or employées In the opération of the train, or some 
defect in the cars, rails or appliances connected with the transportation of 
the train which resulted In the accident or death," 

manifestly meaning, if not clear ly saying, that the jury must find that 
there was négligence on the part of the défendant company, that is, 
"either négligence on the part of its servants or employées in the opéra- 
tion of the train, or (négligence in relation to) some defect in the cars, 
rails or appliances," as previously stated in the words of the act. Con- 
sidering this expression in connection with the preceding instruction 
upon négligence as the ground of the plaintifï's action and the plain- 
tifï's duty to prove it, and also in connection with the. précision and 
particularity with which the court subsequently submitted the ques- 
tion of négligence to the jury, we are of opinion, after an adéquate 
exami'nation of the testimony and the charge, that this phrase cannot 
be construed alone, and when construed with the context, does not con- 
stitute an erroneous statement of the law, or such a statement of the 
law, though inaptly expressed, as would mislead the jury. 

[3] The second assignment of error likewise refers to selected sen- 
tences of the charge. Thèse sentences are as follows ; 
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"This ts not a case where the plaintiff's case rests exclusively on the pre- 
sumption that might arise from the mère faat that a train of loaded cars was 
derailed. There might arise a presumption under the Act of Oongress that 
the défendant was négligent, and thus shift upon the défendant the burdeu of 
dlsproving négligence and showing that as a matter of fact at the time of the 
accident, the défendant was exercistng ordlnary care or sueh a high degree 
of care as was necessary in order to protect the train. The plaintifC does not 
ask that that assumption exactly be raised in Its favor, but undertakes to 
jurriish certain testimony from whlch they ask you to infer that, a& a nuittcr 
of fact there was négligence as shown In the testimony adduced, and tliat I 
submlt to you as a question of fact" 

The défendant urges that the expression, "This is not a case where 
the plaintiff's case rests exclusively on the presumption that might 
arise from the mère fact that a train of loaded cars was derailed," led 
the jury to believe that while the case does not rest exclusively on the 
presumption arising from derailment, yet it rests partially upon such 
a presumption, and maintains that as this is a case between master and 
servant and not between passenger and carrier, no such presumption 
exists in any degree, and therefore there is error in the instruction. 
Such an interprétation might readily be put upon the expression, if no 
reason for its présence were known beyond what is disclosed by its 
words, but the fact is that just preceding the charge, counsel for the 
plaintiff had made an elaborate argument in an endeavor to raise in 
this case between master and servant the presumption or an approach 
to the presumption of négligence arising from a derailment in a case 
between passenger and carrier. That law was evidently denied the 
plaintifï, and in the course of his charge the trial judge, having the 
argument in mind, excluded it from the case by saying: 

"This is not a case where the plaintiff's case rests exclusively on the pre- 
sumption that might arise from the mère fact that a train of loaded cars was 
derailed," 

clearly meaning that this is not a case that rests upon such a presump- 
tion as had just been argued, and such as prevails in a case between 
passenger and carrier. After saying that this is not such a case in 
which the plaintifï might rely exclusively upon such a presumption, the 
trial judge proceeded to tell the jury what then the plaintifï must rely 
upon, by saying: 

"The plaintiff does not ask that that presumption exactly be raised in its 
favor, but undertakes to fumlsh certain testimony from which they ask you 
to infer that, as a matter of fact, there was négligence as shown by the tes- 
timony adduced." 

Just what the leamed judge meant by saying that the plaintiflf does 
not ask that that presumption exactly be raised in its favor, we do not 
know, and it is fair to say that the jury did not know, and, not know- 
ing, we may assume they were not misled. But we know that in the 
same sentence the judge left no doubt as to what he submitted. to the 
jury, namely "certain testimony" from which the jury were allowed to 
infer as a matter of fact that there was negUgence. He then cautioned 
the jury that unless they found négligence on the part of the défend- 
ant and that the derailment of the train causing the death was due to 
that négligence, the plaintifï could not recover, concluding with the 
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customary instructions with respect to burden of proof, prépondérance 
of évidence and proximate cause. We are of opinion, that of thèse two 
isolated phrases, one was surplusage, and the other was inaptly ex- 
pressed, and that neither conveyed to the jury an erroneous impression 
of the law. i 

[4] The remaining part of the charge excepted to is that in which 
the court, referring to the évidence of the position, size and duration 
of the break in the arch-bar, submitted to the jury the question "wheth- 
er or not reasonable inspection of the cars and the means of trans- 
portation would hâve discovered such defect, and whether or not, if 
that condition existed, not having discovered it and not having reme- 
died it, you would say that the défendant was negUgent in that respect." 
The complaint of the défendant is that there was no testimony upon 
which that instruction could be based, and that, therefore, the court 
erred in giving the instruction and in not withdrawing the case f rom 
the jury, upon authority of Pennsylvania R. R. Co. v. Knox, 218 Fed. 
748, 134 C. C. A. 426. The very substantial différence in point of fact 
between the case cited and the case at bar is, that in the former, though 
the alleged defect was similarly an old crack at the point at which a 
break occurred in an appUance, there was no évidence that the craclc 
constituted a defect contributing to the accident, that it was large 
enough to be discovered by inspection, or that it was old enough to 
hâve afforded an opportunity of discovery, that is, there was no évi- 
dence of négligence; while in the case before us, there was évidence 
of the size of the crack, from which the jury might find a defect that 
weakened the arch-bar ; a condition of the crack indicating that it had 
existed for three or four weeks, a sufficient time for discovery; the 
position of the crack upon the arch-bar indicated to the jury, from 
which they might détermine the opportunity and therefore the duty of 
the Railroad Company to learn of the defect during the time afforded. 
As négligence of this character was charged in the pleadings and as 
there was sufficient évidence, if believed by the jury, from which nég- 
ligence of this character might be found, we are of opinion that the 
instruction was not error. 

After a very careful examination of the entire charge, we find noth- 
ing in it giving rise to a clear conviction on our part that error was 
committed, nor are we at ail convinced that from certain of its doubt- 
ful expressions erroneous impressions of the law were conveyed to the 
jury. 

The judgment below is affirmed. 
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In re MOSSLER CO. 

CHICAGO TITLE & TRUST CO. v. CENTRAL TRUST CO. OF ILLINOIS. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1917.) 

No. 2343. 

1. Bahkeuptcy <&=»198 — Landlord'b Lien — Dissolution. 

Tlie lien obtalned witliin four montlis of bankruptcy, under a gênerai 
distress warrant levied by tlie landlord pursuant to an express grant 
o£ sucli right In the lease, Is net one obtalned tbrough légal pi'oceedlngs 
made soiely by vlrtue of the statutory right to distrain, and so is net 
dissolved, under Bankr. Act July l, 1S98, c. 541, §§ G7d, (!7f, 30 Stat. 564 
(Comp. St. 1913, § 9651), respectively, declaring that liens given or ac- 
cepted in good faith, and not in fraud of the act, and for a présent con- 
sidération, which shall hâve been recorded, if nocessary, shall not be 
affected by the act, and that ail levies, judgments, and attachments ob- 
talned through légal proceedings agalnst an insolvent at any time within 
four months prier to the filing of the pétition In bankruptcy shall be 
deemed null and void in event of adjudication. 

[Ed. Note. — Fop other cases, see Bankruptcy, Cent. Dig. §§ 289, 296- 
318; Dec. Dig. ®==>19S.] 

2. Landlobd and Tenant ®=32 — Leases — Lien Resbbved — What Law Gov- 

ERNS. 

The right created by the distress and lien clauses in a lea.se is govemed 
by the law of the state in which Is located the demised property. 
[Ed. Note. — For other cases, see Landlord and Tenant, Dec. Dig. <S=2.] 

3. ASSIGNMENTS FOB BeNEFIT OF ChEDITOBS iS=»184 — EXBCUTOBS AND AD- 

ministeatoes <3=>264(1) — Rights of — Insolvenct — Assignée — Rights of. 

Under the Illinois Law, neither an administrator nor an assignée in 
insolvency stands in any better position than the décèdent or assigner 
wlth respect to one holding a lien, légal or équitable, and a mortgage or 
yendor's lien good agalnst one is equally valld agalnst the other. 

[Ed. Note. — For other cases, see Asslgnments for Benefit of Creditors, 
Cent. Dig. §§ 555-571 ; Dec. Dig. <S=>184 ; Executors and Admlnlstrators, 
Cent Dig. §§ 997, 1001-1009, 1011; Dec. Dig. ®=5264(1).] 

4. Landloed and Tenant <S=524G(5) — Leases — Lien. 

Where an Illinois lease declaxed that the lessor should hâve the right 
at ail tlmes to distrain for rent due, and a flrst and valid lien on ail 
proi)erty of the lessee, includlng after-acquired property, whether exempt 
or not, the lease is without efficacy as a chattel mortgage or équitable lien 
until possession is taken, because of the indeflniteness of the description 
of the property sought to be covered. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. § 
998; Dec. Dig. <S=»240(5).] 

5. Feaudiilent Convetances ©=138 — Liens — Validitt. 

Where an Illinois lease reserved a lien to the landlord on ail the prop- 
erty of the lessee, includlng a stock in trade, which the lessee Implledly 
has the right to dispose of as he pleases, the lien must be deemed fraudu- 
lenb and invalid. 

IKû. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
§§ 438, 443, 448-452; Dec. Dig. <S=>138.] 

6. Lanw-ord and Tenant <S=>265(1) — Liens — Seiztjbbi — Validitt. 

As an express power to take possession of the property cïovered by a 
fraudulent mortgage wlll, under the Illinois Law, protect a mortgagee 

®=3For other cases see some topic & KEY-NUMBER in ail Key-Numbored Dlgesta & Indexes 
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who has actually selzed the property, a lessor, having an express right 
under the lease to distrain upon ail of the property of the lessee, is pro- 
tected after distress, though the lien reserved by the lease is fraudvilent 
and invalid. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
1062, 1064-1066, 1070-1074; Dec. Dig. <S=526.5(1).] 

7. Bankbuptct <S='165(3) — Liens — Pbefebences. 

Whether a deht secured by a lien created within four months of banlt- 
ruptcy was pre-existing, within Bankr. Act, | 60b (Comp. St. 191S, § 
9644), providing for the avoiding of such liens where the créditer had 
rea.sonable cause to believe a préférence was effected, must be determined 
as of the date of the création of the lien. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260; 
Dec. Dig. ®=165(3).] 

8. Bankiîuptcy <©=3l65(3) — Liens — Debt. 

Where a lease reserved to the lessor the rIght to distrain for rent due, 
declaring that the lessor should hâve a lien on ail property of the lessee, 
rent for which the levy was made was a pre-existing debt under the 
Banlîruptcy Act; the lease givlng only a contractual right, and the lien 
not being created untll the levy of a distress warrant. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 2.59, 260; 
Dec. Dig. <S=>165(3).] 

9. Bankkuptct <®=3303(1) — Lien — Vacation. 

L'nder Bankr. Act, § 60b, declaring that where a bankrupt, while in- 
solvent, shall hâve procured or sufifered judgnient to be entered against 
him, or hâve made a transfer of any of his property, within four months 
of the filing of the pétition, or after the flliiig thereof and before adjudi- 
cation, and the judgment or transfer opérâtes as a préférence, and the 
person receiving it or to be beneflted therel)y shall hâve reasonable cause 
to believe that the enforcement of the judgment or transfer wiU effect a 
préférence, it shall be voidable by the trustée, the lien of a lessor, perfected 
by the levy of a distress warrant within four months of the filing of a 
pétition In bankruptcy, cannot, though the debt was a pre-exi.sting one 
and the lessee was insolvent at the time of levy, be set aside, in the ab- 
sence of évidence showing that the lessor had reasonable cause to be- 
lieve a préférence was being given ; the burden of proof being upon the 
trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 453, 459; 
Dec. Dig. (©=3308(1).] 

10. Tbiai (3='368 — Power of Court — ^Amenument. 

Though a case was heard on stipulated facts, the trial judge may. In 
his discrétion, permit additlonal proof, and amendment of the pleadings 
in conformlty tiierewlth. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 880; Dec. Dig. 
<S=33eS.] 

11. Bankeuptct ©=468 — Appeal — Détermination — Remand. 

A few days before the filing of a pétition in bankruptcy, the lessor of 
the bankrupt levied a distress warrant on the bankrupt's goods, and after 
bankruptcy filed a pétition for payment In fuU out of the proceeds. The 
pétition was opposed by the trustée, and the matter was heard on stipu- 
lated facts. The trustee's motion for leave to introduce évidence as to 
the lessor's knowledge that the transfer operated as a préférence was 
denied, evidently because the court whlch denied the pétition of the lessor 
on other grouuds deemed such proof unnecessary. Meld that, as the 
court might, in its discrétion, permit additlonal proof, and amendment of 
the pleadings In conformity therewith, the lessor is not entitled on appeal, 
though the decree was erroneous, to a décision dlrectlng payment In full 

Ê=5For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digeats & Indexe: 
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of Its clalm out of the proceeds, but the cause should be remanded, with 
leave to the trustée to renew its motion to amend the answer and oflier 
additional proof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 930; Dec 
Dig. <®=>468.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

In the matter of the bankruptcy of the Mossler Company. Pétition 
by the Chicago Title & Trust Company, a corporation, as trustée, op- 
posed by the Central Trust Company of Illinois, a corporation, trustée 
in bankruptcy. From a decree affirming an order of the référée de- 
nying the pétition, petitioner appeals. Reversed and remanded, with 
directions. 

Julius Moses, of Chicago, 111., for appellant. 
Clarence J. Silber, of Chicago, 111., for appellee. 

Before MACK, ALSCHULER, and EVANS, Circuit Judges. 

MACK, Circuit Judge. Appellant, assignée of a lessor, levied a dis- 
tress warrant four days before a pétition in bankruptcy was filed 
against the lessee which was insolvent at and af ter the levy. The lease 
contained the following provision : 

"Said party of the second part further covenants and agrées that said par- 
ty of the flrst part, or the représentatives or assigns of said party, shall bave, 
at ail times, the right to distrain for rent due, and shall hâve a first and valid 
lien upon ail Personal property of said party of the second part, which they 
now hâve or own or may hereafter acquire or bave an interest in, wbetber 
exempt by law or not, as security for the payment of the rent herein re- 
served." 

Subsequently by agreement the goods were sold and lien, if any, 
transferred to the proceeds. Thereupon appellant filed its pétition for 
payment in fuU out of the proceeds. The answer denied that appellant 
was entitled thereto. 

The matter was heard on a stipulation of facts; the order of the 
référée, denying payment in full and allowing only a gênerai claim, 
was affirmed by the District Judge. 

[1] 1. In Re Robinson and Smith, 154 Fed. 343, 83 C. C. A. 121, 
this court held that the lien obtained within four months of bankruptcy 
under a distress warrant, levied pursuant to an express grant of such 
a right in and by the lease, was not obtained through légal proceedings, 
and, unlike the levy made solely by virtue of the statutory right to 
distrain, as in United Motors Chicago Company, 220 Fed. 772, 136 C. 
C. A. 378, was not to be dissolved under Bankruptcy Act, §§ 67d and 
67f . We adhère to that décision for the reasons therein stated. 

[2, 3] 2. The nature of the right created by the distress and lien 
clauses of this lease is governed by Illinois law. In Illinois neither an 
administrator (Sumner v. McKee, 89 111. 127), nor an assignée in in- 
solvency (Hooven v. Burdette, 153 111. 672, 39 N. E. 1107), stands in 
any better position than the décèdent or assignor respectively, as against 
one holding a lien, légal or équitable, vested or inchoate; a mortgage 
or vendor's reserved title, good as against the one, is held to be equally 
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valid as against the other. In re Sturtevant, 188 Fed. 196, 110 C. C. 
A. 68. 

[4] If, then, in such a lease, the distress or lien clause of itself 
created any lien or equity, vested or inchoate, it would be enf orceable as 
against the lessee's administrator in possession of the property. But 
the décision in Borden v. Croak, 131 111. 68, 22 N. E. 793, 19 Am. St. 
Rep. 23, in favor of the administrator necessarily détermines that in 
Illinois, unlike Georgia (Henderson v. Mayer, 225 U. S. 631, 32 Sup. 
Ct. 699, 56 L. Ed. 1233), no such lien or equity is thereby created. The 
clauses in the Borden lease were similar to those involved in this case, 
except that hère after-acquired property was expressly included. Un- 
der that décision, it is clear that, until possession was taken, the lease, 
as a chattel inortgage or équitable lien, was without efficacy because of 
the indefiniteness of the property sought to be covered thereby. 

[5,6] 3. Furthermore, as such a lease, by including ail property, 
covers stock in trade, which the lessee impliedly has the right to dispose 
of as it pleases, it must be deeraed fraudulent and invalid. Read v. 
Wilson, 22 111. 2>77 , 74 Am. Dec. 159. In Illinois, however, contrary to 
the great weight of authority, an express power to take possession of 
the property covered even by a fraudulent mortgage will protect the 
mortgagee who has actually seized the property. Read v. Wilson, su- 
pra. And in the instant case the express right to distrain confers such 
a power upon the lessor. His lien, however, is created, not by the 
lease, but by the levy ; prior thereto, he has but a contractual right to 
take unspecified property. 

[7, B] 4. Liens created within four months of the bankruptcy to se- 
cure pre-existing debts may be avoided by the trustée under section 
60b, if the créditer had reasonable cause to believe that a préférence 
was thereby effected. Whether or not the debt secured is pre-existing 
must be determined as of the date of the création of the lien. Clearly 
hère where even as between the parties the lease gave only a contrac- 
tual right, and where the lien was not created until the distress war- 
rant was levied, the rent for which the levy was made was then a pre- 
existing debt. See, too, In re Caslon Press, 229 Fed. 133, 143 C. C. 
A. 409. 

[S] 5. At the time of levy, the debtor was admittedly insolvent; in- 
asrnuch, however, as the record is devoid of any évidence tending to 
show that the landlord then had reasonable cause to believe that a 
préférence was thereby given, and as the burden of proof is on the 
trustée, the order of the District Court must be reversed. 

[10] 6. Appellant urges, especially in view of the action of the Dis- 
trict Court in denying appellee's motion for leave to introduce évidence 
as to the lessor's knowledge of the préférence, that the proper order on 
the record before us is that the decree be reversed and the landlord's 
claim to payment in full out of the proceeds of the sale be allowed. 
While the case was heard on a stipulation of facts, the trial judge was 
clearly empowered, in his discrétion, to permit additional proof and 
amendment of the pleadings in conformity therewith. 

[11] Appellee's motion was denied, evidently because the court, in 
view of the conclusions reached on other grounds, deemed this proof 
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unnecessary. Under thèse circumstances, justice requires that the 
cause be remanded to the District Court, with leave to the appellee to 
renew therein its motion to amend the answer and to offer the addition - 
al évidence and for further proceedings in conformity herewith. Ess- 

ley Machinery Co. v. Belsley, 235 Fed. 285, C. C. A. . 

And it is so ordered. 



MAHON et al. v. GUARANTY TRUST & SAFE DEPOSIT CO. 
(Circuit Court of Appeals, Seventh Circuit. January 2, 1&17.) 

No. 2252. 

1. Courts <&=>3n — Jubisdiction ov Fedeeal Courts — Axignment of Parties. 

In a suit by a mortgagee agalnst the mortgagor and its employés to 
enjoln the latter from violatlng their contract of employment, In vvhich 
no grounds for relief être stated and no relief Is asked against the 
mortgagor, it should be aligned as a complaluant for the purpose of de- 
termining the jurisdlctlon of a fédéral court. 

2. Injunction ©=9ll4(l) — Indispensable Parties — Suit Basbd on Contbact. 

To a suit by a mortgagee based upon a contract of the mortgagor with 
its eiùployés, the mortgagor is an indispensable party. 

[Ed. Note.— For other ca.ses, see Injunction, Cent. Dig. § 202.] 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana. 

Suit in equity by the Guaraiity Trust & Safe Deposit Company 
against the IndianapoHs Traction & Terminal Company and others. 
From an order granting a preliminary injunction, défendants William 
D. Mahon and others appeal. Reversed. 

Appellants appeal from an order of the District Court granting a prellmi 
nary injunction restrainlng them from vlolating or causing others to vlolate a 
certain contract govemlng the conditions of employment of a large number of 
men operating the street railway Unes of the défendant the Indlanapolis Trac- 
tion & Terminal Company, and also restrainlng the employés of the traction 
Company from going on a strike or quitting in a body in violation of the ex- 
press provisions of that agreement. 

Appellee, a citizen of Pennsylvania, is the trustée named in a certain mort- 
gage given by the défendant the Indlanapolis Traction & Terminal Company, a 
citizen of Indiana, hereinafter referred to as the traction company, to secure 
the payment of a loan of $5,000,000. The traction company owns certain 
franchises, real estate, and street car Unes, and leases another Une from the 
Indlanapolis Street Eallway Company, ail of whlch it opérâtes in the clty of 
Indlanapolis. A large number of the other défendants are its employés, while 
other défendants are officers and représentatives of labor unions. None ol 
thèse défendants are citizens of Pennsylvania, nearly ail of them being citi- 
«ens of Indiana. 

In October, 1913, the employés of the traction company went out on a 
strike whlch continued until November, 1913, when an agreement was reach- 
ed ; some of the more Important features belng: That the employés should 
i-eturn to their work wthout préjudice and with fuU seniority rights recog- 
ulzed ; that ail grlevances as to wages and conditions should be presented by 
the employés to the company and unless satisfactorily adjusted should be re- 
ferred to the Public Service Commission for the State of Indiana for flnai 
détermination, the award of sald commission to be binding upon ail parties fot 

lg=3For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexe» 
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a period of three years ; that the agreement thus to arbitrale was not only to 
be signed by the traction company and by a committee of the employés, but 
also by the Governor of the State of Indlana and an officiai représentative of 
the United States govemment. 

Pursuant to the agreement to arbitrale, the nien returned to tlieir work and 
the Public Service Commission of Indiana flled its avpard in Fe1)ruary, 1!)14. 
It consisted of 19 findings and covered questions of wages as well as hours and 
conditions of work. It also provided for a, permanent court of arbitration to 
hear complaints during the life of the award, to wit, during the three years 
covered by the agreement. 

While most of the flndlngs of the commissioners were acceptable to and 
accepted by the parties to the agreement without question, there were certain 
provisions which the traction company contended were both impracticable and 
unreasonable, and Individual employés were induced to sign agreements 
dlfCering somewhat from those provided in the award as to hours of em- 
ployment. The traction company claimed thèse agreements to be in har- 
mony with the award and in no way imposing hardships upon the employés. 
This claim was disputed by certain of défendants. 

Appellee allèges that the offlcers of the union known as the Amalgamated 
Association of Street and Electiical Employés of America desired to force the 
so-called "closed shop" on the traction company and were threatenlng to call 
a strike and to cause the traction company's employés to break their contract 
with the company and to vlolate the provisions of the award, and that tho 
otiicers and certain employés conspired together to force upon the traction 
company the adoption of the so-called "closed shop" and to violate the con- 
tract hereinbefore referred to, and the bill partlcularly alleged that as a part 
of the conspiracy the défendants secured shcres of the stock of the Indianaix)- 
lis Street Railway Company and brought the suit in the state court of Indiana 
for the avowed purpose of securing the cancellation of the lease between the 
Indianapolis Street Railway Company and the ludianapolis Traction & Ter- 
minal Company but for the real purpose of securing the appointment of a re- 
ceiver during the pendency of a strike upon the ostensible ground that sucli 
traction company failed to operate its cars and therefore forfeited its lease. 
Appropriate allégations of resulting damage to plaintifC's security also ap- 
peared. 

Varlous défendants answered separately, while a larger group answered 
.iointly and severally. While many of the allégations In the blll were disputed, 
défendants' chief défense was that the traction company eonstantly violated 
the award made pursuant to the agreement referred to in the complaint and 
charged that it was the common practice of the traction company to take 
individual employés Into Its office and coerce such employé to sign an agree- 
ment, In terms dlfCering from the conditions flxed by the award; that 
thereby the traction company operated its working schedule contrary to the 
provisions of the award. It is unnecessary to give a more detailed statement 
of the varlous issues ralsed in the District Court in view of our conclusion 
on the question of jurisdiction. Thèse issues, without further détails, are 
stated only because they bear upon this question of jurisdiction. , 

The prayer for relief In the blll was as foUows: 

"Wherefore plaintiff prays » * * that upon the final hearlng of this 
cause, the défendants and each of them and ail persons associated or cou- 
nected with them in the combination and conspiracy aforesald, or who are 
parties to sald award, or who are parties to said agreement, and ail officers, 
agents, employés or other persons actlng In the Interest of any of said défend- 
ants or associations be perpetually enjolned and restrained from calllng or en- 
forcing a strike of the employés or any of them of the défendant the Indian- 
apolis Ti-actlon & Terminal Company, engaged in the opération of its System 
of Street railroads In the city of Indianapolis, or by threats or other Intimida- 
tion or violence or by the advice, solicitatlon, Influence or pressure of the 
varlous organizatlons to which they belong, the same being the labor unions or 
associations located in the city of Indianapolis or any other organizatlons or 
associations outside of the employés of the défendant Indianapolis Traction 
& Terminal Company, to strike or desist by other concert action from their 
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service as employés of the défendant the Indlanapolis Traction & Terminal 
Company, In violation of said award, or in violation of said agreement, or 
from preventing by threats or violence other persons f rom entering the service 
of the défendant the Indlanapolis Traction & Terminal Company, in the opéra- 
tion of Its said System, or by such means inducing or compelling any of the 
employés now or hereafter In the service of said company to becomc members 
of said Amalgamated Association against their wills or wlthout their free con- 
sent, or by such means compelling the défendant Indlanapolis Traction & Tei-- 
mlnal Company, to operate Its System of street rallroads by union labor 
exclusively, or from Injuring or destroylng any of the property of the said do- 
fendant Indlanapolis Traction & Terminal Company, or from intermpting said 
défendant in the opération of Its said System of street rallroads in the city 
of Indlanapolis, or by persuasion, threats or any other means vvhatever pro- 
euriug or influencing any of the employés of said défendant Indlanapolis 
Traction & Terminal Company, who are parties to said agreement mentioned 
In the eighth section of this bill of complalnt, to go upon a strlke or to sus- 
pend the opération of said defendant's property, or from interfering with or 
In any other way Interrupting any other employé of said défendant traction 
Company in the performance of the duties of his employment to said company, 
or otherwlse Interrupting the said defendant's service upon Its road, or in 
any other way or manner violating the terms of said award or the terms of 
said agreement. And that the said défendants and ail persons associated or 
connected with them In the said combinatlon or conspiracy aforesaid be per- 
petually enjolned and restralned from the further prosecution of the said ac- 
tion brought in the name of said Dobson In the Marion circuit court, or from 
harassing and embarrasslng said Indlanapolis Traction & Terminal Com- 
pany by pressing for a receiver on the pretended ground that it Is violating its 
said lease or its said franchise by falling to operate Its said property by 
reason of said strlke, or otherwlse from obtaining or seeking to obtain any le- 
j,'al or teehnical advantage in law from the Interruption of said company's serv- 
ice and be caused by the said strlke or by any other act or connivance, con- 
spiracy or combinatlon caused, produced or concurred in by the said défend- 
ants, and that there be issued out of thls court immediately a restralning or- 
der, whereby the défendants and each of them and ail persons associated or 
connected with them be restralned from doing or assistlng In the doing of 
any of the acts or things which are above prayed to be perpetually enjolned, 
iintil there can be a hearing upon a motion for a temporary Injunction, and 
that a time be flxed for the hearing of a motion for a temporary injunction, 
and the défendants notified thereof, and that ujwn such hearing a temporary 
Injunction be granted, enjoining and restralning the défendants and each of 
them and their agents and ail persons associated or connected with them or any 
of them from doing any of the acts and things herein prayed to be perpetually 
enjolned until the final hearing of thls cause or until the further order of 
this court, and the plaintiff asks ail other proper relief." 

Elias D. Salsbury, of Indianapolis, Ind., for appellants. 
Wm. H. L,atta, of Indianapolis, Ind., for appellee. 

Before KOHLSAAT, MACK, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the f acts as above). [1] The 
question of the court's jurisdiction, while not presented to the learned 
IMstrict Judge, is squarely raised in this court. 

The bill disclosed a situation where ail of the défendants were citi- 
zens of States other than Pennsylvania, the home of the plaintiff, and 
therefore it was the appellee's claim that the necessary diversity of 
citizenship existed to confer jurisdiction upon the fédéral court. 

Défendants contend that the traction company should be aligned 
with the plaintiflf for the purpose of determining whether the fédéral 
court has jurisdiction of the action. 
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In support of their contention, they cite In re Removal Cases, 100 
U. S. 457, 25 L. Ed. 593, f rom which Foster draws the following rule : 

"Iri determinlng between whom the controversy exists, the court is not 
bound by the title of the case or the form of the proceedings, but should ex- 
amine the record, ascertain the matters In dispute, and arrange the parties 
on opposite sides of the same according to the facts, no matter what their 
technlcal place as plaintiffs or défendants may be." 

See Poster on Fédéral Practice, vol. 1, § 40. 

One of the tests by which the court may détermine whether a de- 
fendant should be aligned with the plaintiff is the prayer for relief. 
If no relief is sought against a défendant, such défendant should or- 
dinarily be treated as a plaintiff. Dawson v. Columbia Avenue Trust 
Co., 197 U. S. 178, 180, 25 Sup. Ct. 420, 49 L. Ed. 713; Steele v. 
Culver, 211 U. S. 26, 29, 29 Sup. Ct. 9, 53 L. Ed. 74. Whether we 
examine the entire bill or merely the prayer for relief, we must reach 
the same conclusion, viz. that the traction company and the plaintiff 
are on the same side of this controversy. We fail to find any colli- 
sion of interest between them. Both are interested in obtaining the 
same relief. 

[2] But it is insisted that, even though the traction company be 
aligned with the appellee, the court should retain jurisdiction of the 
suit. For, it is pointed out, the traction company is at best not a 
necessary party and could be properly dismissed. 

In support of this contention that the mortgagor is not a necessary 
party, the following cases are cited : Carter v. Fortney (C. C.) 170 
Fed. 463 ; same case in the Circuit Court of Appeals, 203 Fed. 454, 
121 C. C. A. 514; Knickerbocker Trust Co. v. City of Kalamazoo (C. 
C.) 182 Fed. 865 ; City of Denver v. New York Trust Co., 187 Fed. 
890, 110 C. C. A. 24; same case in the Suprême Court, 229 U. S. 123, 
33 Sup. Ct. 657, 57 L. Ed. 1101; Reagan v. Farmers' Loan & Trust 
Co., 154 U. S. 362, 14 Sup. Ct. 1047, 38 E. Ed. 1014; Mercantile 
Trust Co. V. Texas & Pacific Co. (C. C.) 51 Fed. 529; Ex parte Hag- 
gerty (C. C.) 124 Fed. 441^146; Guardian Trust Co. v. White Cliffs 
Portland Cément Co. (C. C.) 109 Fed. 523 ; Old Colony Trust Co. v. 
City of Wichita (C. C.) 123 Fed. 762 ; City of Denver v. Mercantile 
Trust Ce, 201 Fed. 790, 120 C. C. A. 100. 

Appellants, in support of their claim that the traction company is 
an indispensable party, cite the following authorities: Dawson v. 
Columbia Avenue Trust Co., 197 U. S. 177, 25 Sup. Ct. 420, 49 L. Ed. 
713; Consolidated Water Co. v. Babcock (C. C.) 76 Fed. 243; Con- 
solidated Water Co. v. City of San Diego (C. C.) 84 Fed. 369; Con- 
solidated Water Co. v. Babcock (C. C.) 76 Fed. 246; Consolidated 
Water Co. v. City of San Diego, 93 Fed. 849, 35 C. C. A. 631 ; Wil- 
liams v. City Bank & Trust Co., 186 Fed. 419, 108 C. C. A. 341 ; Old 
Colony Trust Co. v. Atlanta Ry. Co. (C. C.) 100 Fed. 798; Steele 
V. Culver, 211 U. S. 26, 29 Sup. Ct. 9, 53 E. Ed. 74; McClelland v. 
McKane (C. C.) 154 Fed. 164; Poster on Fédéral Practice (5th Ed.) 
vol. 1, p. 103 ; Boston Safe Deposit & Trust Co. v. City of Racine (C. 
C.) 97 Fed. 817. 
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The right of a mortgagee under certain conditions to bring an in- 
junctional suit to protect its security îndependently of the mortgagor 
is thoroughly established. Some of the cases cited above not only 
recognize such right on the part of the mortgagee but further hokl 
that the mortgagor is an unriecessary party. 

Such rule is applied where the suit is brought to restrain threatened 
injury to the security by trespassers or other tort-feasors, and where 
the threatened injury is by outsiders, strangers to the affairs and con- 
tracts of the mortgagor. 

But none of the cases cited hold that such rule applies where the 
mortgagee instituted a suit based upon a contract of the mortgagor 
with third parties. Where the plaintiff sought to enjoin the employés 
from breaking their contract with the traction company, it necessarily 
was endeavoring to enforce the rights of its mortgagor. Its own 
rights were derivative of and limited strictly by the rights of the mort- 
gagor. Moreover, in so far as it attempted by this action to fix or 
détermine the rights of the employés under their contract with the 
traction company, it was embarking upon what was strictly a phase 
of the traction company's business policy. In such a case the traction 
company was an indispensable party to the action. 

That such company is an indispensable party is clearly shown when 
we consider the possible, and in fact probable, embarrassment which 
the courts will meet, if separate actions in respect to this contract can 
be maintained in différent jurisdictions. If this case were to proceed 
to trial without the traction company and the court upheld the con- 
tract and enforced its terms against the défendant employés, its dé- 
cision would not be binding upon the mortgagor in a subséquent ac- 
tion. If the traction company were not a party to the action it would 
hâve a perfect right to test out the same question in the state court. 
Such a situation should not be tolerated. The mère statement of the 
possibilities shows the absolute necessity of making the traction com- 
pany a party to this action. 

In any action by the mortgagees to enforce an agreement made and 
entered into between the traction company and its employés, such 
latter parties are within their rights in insisting that ail parties to the 
agreement be bound by the decree. 

The rule is announced in Consolidated Water Co. v. City of San 
Diego, 93 Fed. 852, 35 C. C. A. 634, as follows: 

"The gênerai rule as to parties, as expressed in many of the authorlties, Is 
to the effect that ail persons should be made parties to a suit in equity who 
are dlrectly Interested In obtaining or resisting the relief prayed for in the 
bill or granted in the decree. And in a case like the présent, where the trial 
of the suit would necessarily involve the management and conduct of the 
afCairs, and an adjudication of the rights, of the San Diego Water Company 
(the mortgagor), it is essentially necessary that it should be made a party to 
the suit, either as a plaintifC or a défendant." 

Applying this rule to the facts in the instant case, it is apparent that 
the pîaintiff's action is predicated upon the efficacy of a contract be- 
tween the mortgagor and its employés. Such being the case, the trans- 
portation company, the mortgagor, is an indispensable party. By 
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aligning the transportation company with the plaintiff as we are re- 
quired to do, the necessary diversity of citizenship to give the fédéral 
court jurisdiction is lacking. 

The decree is reversed, with directions to dismiss the bill for want 
of jurisdiction. 
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SAME V. BUFFALO GRAIN CO. 

(Circuit Court ot Appeals, Second Clrcniit. December 12, 1916.) 

No. 32. 

1. Shipping <S=»200 — General Averaoe — Rioht or Steanded Vessel to Con- 

TBIBUTION. 

In a suit to enforce gênerai average, the shlp does not establlsli her 
claim upon proof of the bare fact that she stranded ; but she must show 
sufficient of the atteuding circumstances to warrant the inference that 
she stranded wlthout fault. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 631-€34 ; Dec. 
Dig. <®=>200.] 

2. Shipping <©=>200 — General Average — Négligent Strandinq. 

The strandlng of a barge loaded with wheat In Buffalo harbor, when 
maklng the turn Into BuffaJo river, on a shoal plalnly marked and Unown 
to navigators of the harbor generally, held due to the négligence of the 
master in falling to taUe into considération the length and depth of his 
vessel, the stage of the water, and the current, which precluded the owner 
from the recovery of contributions In gênerai average from the cargo 
owners for expense of lighterlng. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 631-634 ; Dec. 
Dig. <S=3200.] 

Appeals from the District Court of the United States for the West- 
ern District of New York ; John R. Hazel, Judge. 

Suits in admiralty by the Pittsburg & Erie Coal Company, owner of 
the steam barge P. D. Armour, against the George Urban Milling Com- 
pany and against the Buffalo Grain Company. Decrees for libelant, 
and respondents appeal. Reversed. 

For opinion below, see 226 Fed. 332. 

The libelant is a corporation existlng under the laws of the state of Penn- 
sylvania. Two actions in personam in admiralty were begun by the libelant, 
owner of the steam barge P. D. Armour ; one against the George Urban Com- 
pany, and one against the Buffalo Grain Company. The steam barge on No- 
vember 6, 1909, left the port of Superior, Wis., for the port of Buffalo, N. Y., 
laden with a cargo of about 97,000 bushels of wheat Of thls about 49,000 
bushels were consigned to the George TJrban Milling Company, and about 48,- 
000 bushels were consigned to the Buffalo Grain Company. The barge was 
d wooden steam barge about 300 feet in length and was drawing about 17 
f cet 8 Inches to 17 feet 10 Inehes on her arrivai In the harbor of Buffalo. She 
firrlved at the south entrance to the harbor about 8 a. m. on November 12, 
1909, and proceeded iuslde of the Buffalo breakwater to the north entrance. 
When making the turn into Buffalo river she grounded on a shoal to the east 
of the entrance to Reading channel. 

After it was found that the steamshlp could not release herself by use of 
her own power, and that the water was lowerlng, and that she was subject 

ig=»I'Qr other cases see same topic &. KEY-NUMBER in aU Key-Numbered Digesu & Iiidexe.s 
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to the danger of belng opened by the strain, an attempt was mafle to release 
her with the assistance of tugs. Thls met with failure, and, as the steamship 
was so strained that she had commenced to leak, it was deemed necessary 
to lighter, and the services of a llghter and tug were procured, and a quan- 
tity of the cargo was removed. The next day another attempt was made to 
release the boat with the ald of two tugs, but this also was without success, 
and further lightering was resorted to, and the steamer was finally released 
and proceeded to a place of safety and discharge. 

Thèse two suits are brought upon the theory that the sacrifices, losses, and 
expenses incurred constitute a gênerai average, to be apportioned to and 
borne by the vessel, freight, and cargo In the proportion of their value as 
saved. Except for the necessary différences on account of ownership of the 
respective parts of the cargo and the amounts clalmed, the llbels are the 
same. The answers and interrogations propounded thereto, and the answers 
of libelant to the interrogations are also alike. The cases were Consolidated 
by consent and tried as one in the court below. That court came to the con- 
clusion that the stranding of the barge was not due to négligence, but was oc- 
casioned by an error of judgment. 

A decree bas been entered against the George Urban Milling Company in 
the sum of $1,470.88 and against the BufCalo Grain Company in the sum of 
.'51,440.88, and bas directed that the respondents pay the costs in equal parts. 

Brown, Ely & Richards, of Buffalo, N. Y. (Harvey L. Brown, of 
Buffalo, N. Y., of counsel), for appellants. 

Holding Masten, Duncan & Leckie, of Cleveland, Ohio (Frank S. 
Masten and Frederick L,. Leckie, both of Cleveland, Ohio, of counsel), 
for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
question presented to this court is whether this stearnship was strand- 
ed through négligent navigation. If she was, of course, the con- 
signées of the cargo are relieved from contribution and gênerai aver- 
age, and the decree must be reversed. 

[1] In any action to enforce gênerai average the ship does not es- 
tablish her claim upon proof of the bare fact that she stranded. As 
this court said in Phipps v. The Nicanor, 44 Fed. 504 (1890) : 

"She would hâve to show sufficient of the attending circumstances to war- 
rant the Inference that she stranded without fault." 

In this case the évidence shows that this vessel stranded on a fine 
morning, in broad daylight, with no fog, gale, or extraordinary condi- 
tions of any kind. The stranding occurred about 9 :30 a. m. and the 
wind was estimated at about 15 miles an hour. The buoys and aids 
to navigation were ail in place and in plain sight. The shoal upon 
which the vessel grounded was on the northerly side of the channel 
leading into the Buffalo river, being between what is known as the 
Reading channel and Bufïalo river entrance channel. It was marked on 
the outer end by a horizontal striped stake, and the Reading channel 
bank was marked by a red stake, and the southerly bank was marked 
by a black stake. The shoal was known as "the old dumping ground," 
and has since been removed. The master in charge of the vessel is 
charged with knowledge of the location of the shoal and that it was 
marked by the black buoy, He was bound to know the bottom of the 
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Buffalo entrance, in so far as that knowledge was revealed by charts 
and soundings available to men of his grade of license. 

The red and bJack buoy was put wliere it was for the very purpose 
of warning navigators against going bebind or to the eastward of it. 
The master disregarded it, and went to the eastward, and in doing so 
got on the dumping ground, which is just what he might hâve ex- 
pected. The libelant bas not met the burden which the fact and cir- 
cumstances of stranding put upon it. 

The captain of the steamer had been a licensed officer of steam ves- 
sels since 1900, and ail his service had been on the Great Lakes. He 
had, every season since he had been in command, visited the port of 
Buffalo in the Armour prior to the trip when she went aground. It 
may be that his somewhat limited expérience in command as captain 
accounts for the trouble into which he got on this occasion. When 
he reached Buffalo he made the south entrance, as certain improve- 
ments were being made at the north entrance, and the Lake Carriers' 
Association had advised that the south entrance should be used while 
the improvements were under way. The vessel was proceeding under 
slow speed of about 3 miles an hour, and the indications on the break- 
water showed, as he testified, that "the water was a trifle low" — from 
4 to 6 inches below normal. His testimony as to what he did follows : 

"We crossed over as usual, the usual distance off the breakwater, and when 
\ve neared the north entrance, I started to make the turn, port helm. There 
Is practically a square tum, or a llttle more. We started to port, and she 
started coming, and she wasn't comlng f ast enough to suit me, and I" ordered 
the wheel hard-aport, and they put her hard-aport. She came a llttle f aster 
for a few minutes and then she stoppe^ or slowed up. I rang her up flrst — 
signaled the engineer full speed ahead, and she didn't corne. She wasn't 
comlng fast enough to suit, and I backed her, backed her In order to swing 
her stem to port and straighten her up for the plers ; backing dld swing her 
stem to port, as I expected. When I ordered her to back, I ordered the helm 
amldships. It was put so. I contlnued backing untll she started swinglng 
nlcely; the stern started swinglng to port and started to come, as I consld- 
ered fast enough to go ahead. Then I ordered the helm hard-aport, and rang 
the signal to the engineer, 'Full speed ahead.' I rang up full speed ahead, 
and she started to come ahead up full speed ahead, and she started to come 
ahead and started to swing, but didn't swing fast enough. Sne fetched up, 
port bow, as far back as a llttle past amldships; found she was on a shoal 
and deep water." 

The trouble was that the current was stronger than he thought it 
was. The current set over to the northward and was the cause of the 
stranding. He testified that he found that the current had more ef- 
fect on the barge than he figured on or expected. In his protest he 
stated that the current carried him toward the Reading channel, and 
before he "could straighten her up she grounded on a shoal to the 
east of entrance to Reading channel." At the trial the mate testified 
that "the current was a little stronger than he [the captain] thought 
it was." Asked as to what occasioned the difficulty he replied: "I 
was confident it was the current — ail the time the current settling her 
down against the bank." The wheelsman, asked how it happened, 
answered: "We didn't allow there for the current." There is no 
doubt that the low water and the current caused the difficulty. But 
239 F.— 18 
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the captain should hâve known the current, and the conditions and 
the effect of them, and he was bound to exercise the skill and caution 
required by the circumstânces. 

An experienced navigator testified that he noticed the vessel com- 
ing down inside the breakwater until she got a half length beyond the 
breakwater before she started to make her turn, and that his atten- 
tion was especially attracted when her bow got past the end of the 
breakwater, as he knew she "couldn't make it unless she handled 
quick," as she "was too far to the northward ; the others start to make 
the turn back further up inside of the wall." He was asked, "When 
you saw the Armour reach past the end of the breakwater, why did 
you continue to observe her that day?" He repHed, "I expected to 
see her get on." It was to be expected that a vessel 300 f eet long and 
with a beam of 40 or 42 feet and drawing 17 feet and 8 inches or 17 
feet and 10 inches of water, and loaded with 97,000 bushels of wheat, 
and going from 3 to 4 miles an hour, would be slow in turning. More- 
over, the shallower the water, the slower she would be in turning, and 
the poorer she would steer. If she could not make the turn "unless 
she handled quick," and it was impossible under the circumstânces 
to "handle quick," the stranding was inévitable. 

A witness called by the respondent was asked on cross-examination 
whether ail vessels making this particular turn in the harbor made it 
alike. He replied in the négative. He was then asked whether each 
man exercised his own judgment and replied in the affirmative. "Q. 
He has to exercise his judgment as he comes to it ? A. Yes, sir. Q. 
Sometimes the same vessel don't come in twice alike does it? A. No, 
sir." No doubt it involved an exercise of judgment to détermine how 
this vessel was to make the turn. It was necessary to consider the 
length of the beat, her depth, the stage of the water, and the current. 
But it does not necessarily follow that, because there has been an error 
of judgment, there was no négligence. An error of judgment may be 
négligence. In The Eli B. Conine, 233 Fed. 987, 147 C. C. A. 661 
(1916) this court said: 

" 'Lack of care under the circumstânces,' whlch Is négligence, Is rarely wlU- 
ful or reckless ; It Is usually error of Judgment. But the converse Is not true 
— that every error of Judgment Is négligence. The error must be measured 
by the standards of conduct and business knovvledge furnlshed by the évi- 
dence and by expérience, of whlch even courts can take cognizance without 
direct testlmony. If the error, viewed from that standpolnt, is such as would 
not hâve been commltted by a reasonable man, reasonably skiUed in his oc- 
cupation, it is négligence." 

The error of judgment in the case now under considération, was one 
vvhich a master of a vessel, who is required to be an experienced and 
reasonably skillful navigator, would not hâve committed. It was there- 
fore négligence. 

The decree is reversed, with directions to dismiss the libel. 
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HOSKINS V. DICKERSON. 

(Circuit Court of Appeals, Fifth Circuit. February 5, 1917.) 

No. 3022. 

1. MlLITTA <S=38 — ENLISTMENT ElGIIT OF l'AllENTS. 

National Défense Act June 3, 1916, c. 134, § 27, 39 Stat. 185, dedarin.? 
that no person undcr the âge of 18 shall be enlisted or mustered into the 
military service of the United States without tlie wrltten consent of hls 
parents or guardian, providing that such miner has such parents or 
guardian entitled to hls custody and control, applies to an enllstiuent in 
the National Guard called Into the service of the United States, and 1» 
not applicable solely to enlistment In the regular army, though the sec- 
tion is found ainoiig provisions applicable to the regular army, the ex- 
pression "enlisted or mustered into service of the United States" showlng 
an intention of Congress that the section should apply to the National 
Guard, and hence the father of a minor under the âge of 18 years, who 
wlthout hls wrltten consent enlisted In the National Guard, is entitled ta 
avoid the enlistment. 

[Ed. Note.— For other cases, see Mllitia, Cent. DIg. §§ 14-18, 21.] 

2. MiLiTiA <s=20 — Enlistment — Minobs — "De Facto Soldiee" — "De Jure 

SOLDIEE." 

Where a minor over 16 and under 18 years of âge enlisted In the Na- 
tional Guard wlthout the consent of hls parents, such minor became a de 
facto and de jure soldler, subject to the jurisdictlon of the military au- 
thorities and îlable to be trled by a court-martial for a military offense, 
Eotwithstandlng hls parents exercised their rlght to avoId the enlistment. 

[Ed. Note. — For other cases, see Militia, Cent. Dig. §| 45-60.] 

3. Habeas Coepus <®=>16 — Enlistment in Army — Authokitt of Couet. 

As Rev. St. § T61 (Comp. St. 1913, § 1289), commands the court, on 
hearing of the issues ruised by pétition for writ of habeas cori^us and 
the return thereto, to dispose of the parties as law and justice require, 
the court will not, on habeas corpus brought by the parent of a minor 
over 16 and under 18 to avoid hls enlistment in the National Guard,^ 
command hls immédiate surrender by the military authorities, where by 
reason of hls enlistment he commltted a military offense, but will allow hls 
rétention by the military authorities so that he may be punlshed by the 
projyer military tribunal for the military offense; the court issuing the 
habeas corpus having no jurisdictlon over such offense. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. | 16.] 

Appeal from the District Court of the United States for the South- 
ern District of Mississippi; Henry C. Niles, Judge. 

Habeas corpus by J. H. Dicicerson against George C. Hoskins to 
obtain the custody of petitioner's minor child. From a judgment di- 
recting respondent to immediately deliver the child to petitioner, re- 
spondent appeals. Reversed, with instructions. 

J. W. George, U. S. Atty., and J. P. Alexander, Asst. U. S. Atty., 
both of Jackson, Miss., and Maj. S. T. Ansell, Judge Advocate, War 
Department, of Washington, D. C, for appellant. 

William H. Watkins, of Jackson, Miss., for appellee. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

®=3For other cases see same toplc & KEY-NUMBER !n ail Key-Numbered Digests & Indexes 
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WALKER,_ Circuit Judge. On the 27th day of June, 1916, Otis 
Dickei-son enlisted in the National Guard of the United States and of 
the State of Mississippi, and took the oath prescribed by section 70 of 
the National Défense Act of June 3, 1916. At that time he was under 
the âge of 18 years, having been born on October 16, 1898. He had 
parents living who did not consent to his enlistment. He was serving 
as a member of the regimental band of the First Mississippi Régiment 
of the United States Army, which was encamped near Jackson, Miss., 
when his father, the appellee, filed a pétition for the writ of habeas 
corpus against Col. George C. Hoskins, the commanding officer of that 
régiment, and E. C. Scales, the Adjutant General of the State of 
Mississippi. In the return to the writ issued on that pétition, the en- 
Hstment of Otis Dickerson was alleged, and it was set up that he was 
held as a soldier under the federalization of the State Militia to answer 
the call of the Président of the United States, and that formai charges 
for the offenses of fraudulent enlistment and receiving allowances and 
rations had been pref erred against him, copies of which v\'ere made ex- 
hibits to the return, and that he would be brought to trial thereon as 
soon as practicable bef ore a court-martial which had been ordered to be 
convened. The charges mentioned in the return were preferred after 
the service of the writ of habeas corpus. The appeal is from the judg- 
ment of the court, which recited "that petitioner, J. H. Dickerson, is 
entitled to the immédiate possession of his son, Otis Dickerson, now in 
the custody oi respondents," and ordered the respondents "to immedi- 
ately deHver said Otis Dickerson to petitioner." 

[1] Section 27 of the National Défense Act of June 3, 1916, con- 
tains the foUowing proviso : 

"No person under the âge of elghteen years shall be enlisted or mustered 
Into the mllitary service of the United States without the written consent of 
his parents or guardians: Provided, that such minor bas such parents or 
guardians entitled to his custody and control." 

This provision is a copy of section 1117 of the Revised Statutes 
(Comp. St. 1913, § 1885), except that the word "eighteen" is substitut- 
ed for the word "twenty-one" where the latter appeared in the section 
mentioned. If the provision quoted is applicable to the enlistment of 
Otis Dickerson, that enlistment was voidable at the instance of his fa- 
ther. In re Grimley, 137 U. S. 147, 11 Sup. Ct. 54, 34 L. Ed. 636; 
In re Morrissey, 137 U. S. 157, 11 Sup. Ct. 57, 34 L. Ed. 644; In re 
Miller, 114 Fed. 838, 52 C. C. A. 472; United States v. Reaves, 126 
Fed. 127, 60 C. C. A. 675. 

It has been insisted in argument that the provision applies only to 
the Regular Army, and not to an enlistment in the National Guard 
called into the service of the United States. Stress is laid upon the 
fact that the provision is found in the part of the act which deals with 
the Regular Army. We are not impressed by this suggestion. It is 
not uncommon to find in an act of Congress a provision not germane 
to the subject dealt with in other provisions with which it is associated. 
The fact that a provision is so placed cannot properly be given the 
efïect of depriving it of the meaning which its words express. It can- 
not be supposed that, in an act which defined and specifically dealt with 
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the several branches of service constituting the Army of the United 
States (sections 1, 3, 58, 70 of the act), use would hâve been made of 
the expression, "enlisted or mustered into the military service of the 
United States," if it had been intended that the provision containing 
that expression should apply to only one branch of that service. The 
words used are appropriate to embrace the methods by which one may 
enter the military service of the United States, whether as a member 
of the Regular Army or as a member of the National Guard while in 
the service of the United States. In re Burns (C. C.) 87 Fed. 796. 
The conclusion is that the provision quoted applies to the enlistment of 
Otis Dickerson. 

[2] As Otis Dickerson was over 16 years of âge when he enlisted, 
he became a de facto and de jure soldier, subject to the jurisdiction of 
the military authorities, and liable to be tried by a court-martial for a 
military offense charged to bave been committed by him prior to the 
exercise by bis fathcr of the right to avoid the enlistment. In re Mil- 
ler, supra. 

[3] When the pétition for the writ of habeas corpus was filed, the 
petitioner's son was in the custody of the military authorities. A 
court-martial is the proper tribunal to try him for a military offense 
charged to hâve been committed by him while his enlistment was ef- 
fective to the extent of subjecting him to military control and disci- 
pline. The élection by the father, evidenced by the writ of habeas 
corpus, to avoid his son's enlistment, terminated the right of the mili- 
tary authorities to detain the latter under the enlistment. But it did 
not terminate the right of such authorities to continue their custody of 
the minor for the time reasonably required for the exercise of the mil- 
itary jurisdiction brought into play by duly made charges of the com- 
mission of military offenses by the minor while he was a soldier. The 
circumstances of the custody of the appellee's son by the military au- 
thorities, which were disclosed on the hearing below, differ f rom those 
disclosed in the case of In re Miller, supra, in that in the case cited 
the minor was under arrest on a military charge when the writ of 
habeas corpus was served, while in this case such charges were pre- 
ferred after the service of the writ. We are not of opinion that the 
différence is a material one. In the one case, as well as in the other, 
the jurisdiction of the offense charged is a military one, not possessed 
by the court from which the writ of habeas corpus issued. It is not 
for that court to interfère with the exercise by a court-martial of its 
exclusive jurisdiction. The exercise of that jurisdiction would be 
interfered with by a withdrawal from the custody of the military au- 
thorities of one charged with the commission of a military offense 
while he was lawfully subject to military law, as the custody of the 
person proceeded against is necessary to enable the military tribunal to 
exercise its jurisdiction. On the hearing of the issues raised by a pé- 
tition for the writ of habeas corpus and the rèturn thereto, the court 
is authorized "to dispose of the party as law and justice require." R. 
S. U. S. 761 (Comp. St. 1913, § 1289). We are of opinion that, on the 
State of facts disclosed on the hearing below, law and justice did not 
require an order to the military authorities having Otis Dickerson in 



278 239 FEDERAL RBPOETEE 

custody for his immédiate surrender to his father, the appellee. United 
States V. Williford, 220 Fed. 291, 136 C. C. A. 273 ; Ex parte Lew- 
kowitz (C. C.) 163 Fed. 646; In re Lessard (C. C.) 134 Fed. 305; 
Motherwell v. United States, 107 Fed. 437, 48 C. C. A. 97. 

The conclusion is that the application for the discharge of Otis Dick- 
erson from the custody of the military authorities should not be grant- 
ed until he has been released from the military prosecution duly insti- 
tuted against him, and that the writ should be dismissed, but without 
préjudice to the petitioner's right to renew his application if the cus- 
tody of his son shall be unlawfuUy continued. 

The judgment of the District Court is reversed, with instructions to 
reniand Otis Dickerson to the custody of the military authorities. 



HOSKINS et al. v. FUNK. 

(Circuit Court of Appeals, FIfth Circuit. February 5, 1917.) 

No. 3023. 

CouETs €=>40g(3) — Circuit Coukt of Appeals— Décisions Reviewable. 

Jutllcial Codé (Act Mardi 3, 1911, c. 231, .36 Stat. 1133 [Comp. St. 1913, 
§ 1120]) § 128, gives tlie Circuit Court of Appeals appellate jurisdictlon to 
review by appeal or writ of error final décisions in the District Court, 
whlle section 129 (Comp. St. 1913, § 1121) provides ttiat when in vacation 
an injunction Is granted or reeeiver appointed, etc., an appeal may be 
talcen from such interlocutory order or decree. No statute purjwrts to 
confer on the Circuit Court of Appeals the jurisdictlon conferred by Rev. 
St. f 763 on the Circuit Court to review the final décisions of any court, 
judge, or justice upon an application for a writ of habeas corpus or upon 
such writ when issued. Beld, that the Circuit Court of Appeals is with- 
out jurisdictlon of an appeal from an order made by the District Judge iii 
vacation on the hearing of the issue raised by pétition for habeas corpus 
and the return thereto. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 1097, 1099.] 

Appeal from the District Court of the United States for the South- 
ern District of Mississippi; Henry C. Niles, Judge. 

Pétition by F. W. Funk for writ of habeas corpus against George 
C. Hoskins and others. From an order made by the judge in vacation, 
respondents appeal. Appeal dismissed. 

J. W. George, U. S. Atty., and J. P. Alexander, Asst. U. S. Atty., 
both of Jackson, Miss., and Maj. S. T. Ansell, Judge Advocate, War 
Department, of Washington, D. C, for appellants. 

W. H. Cook, of Hattiesburg, Miss., for appellee. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

WALKER, Circuit Judge. The matter sought to be reviewed in 
this case is an order made by the District Judge in vacation on the hear- 
ing of the issues raised by a pétition for the writ of habeas corpus and 
the return thereto. That order is not embraced by the language of 
the provision of section 128 of the Judicial Code that: 

©=jFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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"The Circuit Courts of Appeals shall exercise appellate Juiisdictlon to re- 
vlew by appeal or wiit of error final décisions In the district courts," etc. 

See Lambert v. Barrett, 167 U. S. 697, 15 Sup. Ct. 722, 39 L. Ed. 
865; Carper v. Fitzgerald, 121 U. S. 87, 7 Sup. Ct. 825, 30 L. Ed. 882 ; 
Harkrader v. Wadley, 172 U. S. 148, 19 Sup. Ct. 119, 43 L. Ed. 399. 

It is not an order of the District Judge in vacation which is made 
subject to review by this court by section 129 of the Judicial Code. No 
statute has been found which purports to confer on this court the juris- 
diction which section 763 of the Revised Statutes conferred on the Cir- 
cuit Court to review "the final décision of any court, justice, or judge 
inferior to the circuit court, upon an application for a writ of habeas 
corpus or upon such writ when issued." The conclusion reached in 
the case of Webb v. Yoric, 74 Fed. 753, 21 C. C. A. 65, that, notwith- 
standing the absence of such a statute, the Circuit Courts of Appeals 
hâve in some way succeeded to the jurisdiction which the statute just 
quoted conferred on another court, is one in which we are unable to 
concur. The reasoning by which that conclusion was leached does not 
seem to us to be convincing. We hâve found no statute having the 
cffect of conferring upon this court appellate jurisdiction to review 
îiuch an order made by a District Judge in vacation as the appeal in 
this case seeks to présent for review. 

As, in our opinion, the appeal taken was unauthorized by law, it 
niust be dismissed; and it is so ordered. 



HOSKINS et al. v. PEL.L. • 

(Circuit Court of Appeals, Fifth Circuit February 5, 191T.) 

No. 3024. 

1. Abmt and Navt ®=3l9 — Enlistments— Vai-idity. 

Rev. St. § 1116 (Comp. St. 1913, § 1884), as amended by Act March 2, 
1899, c. 352, 30 Stat. 978, provides that recruits enlisted in the army rtrust 
be effective and able-bodled men and between the âges of 16 and 35 years ; 
the limitation of âge not applying to soldlers re-enlistlng. Section 1117 
(Comp. St. 1913, § 1885), as amended by National Défense Act June 3, 
1916, c. 134, 39 Stat. 166, provides that no persan under the âge of 18 
shall be enlisted or nïustered Into mUltary service of the United States 
without written consent of hls parents or guardians; while section 1118 
(Comp. St. 1913, § 1886) déclares that no minor under the âge of 16, uo 
insane, or Intoxicated person, no déserter from the mllitary service of the 
United States, and no person vcho has been convlcted of a felony, shall be 
enlisted or mustered Into the mllitary service. Comp. St. Ann. 1918, § 
1714, déclares that ail able-bodied maie cltlzens and persons of foreign 
birth who hâve declared their intention to become cltlzens, between the 
âge of 18 and 45, shall constitute the national forces, v^hile National Dé- 
fense Act June 3, 1916, § 57, déclares that the mUltla shall consist of 
such persons. Act Aug. 29, 1916, c. 418, § 3, 39 Stat. 659, Articles of War 
54, 55, and 58 respectively, déclare that any person who shall procure 
hlmself to be enlisted In Oie mllitary service of the United States by 
means of wlUful mlsrepresentatlon or concealment as to hls qualifications 
and shall recelve pay and allowances shall be punlshed by court-martial, 
that any oificer receiving a forbldden enllstment shall be punlshed, and 

©=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered DigesU & Indexe» 
•Rehearing dpnled March 20, 1917. 
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that any person subject to mllitary law who déserts or attempts to désert 
shall be punlshed. A mlnor under the âge of 16 took the oath of enlist- 
ment, was accepted, and returned to the borne of bis parents. Thereafter 
he was appreheiided as a déserter and committed to tbe custody of the 
commanding officer of the régiment. Hcld tbat. whlle a minor over 16 and 
under 18 years of âge who enlists without tbe consent of bis parents or 
guardlans Is subject to the jurlsdiction of the milltary authoritles for 
an offense committed prior to the exercise by a parent or guardian of the 
rlgbt to avoid the enlistment, sueh minor dld not become a soldier; the 
statutes declaring hlm incapable of changing bis status by enlistment, al- 
though he might validate hls enlistment by eontinuing in tbe service until 
he had reached an âge qualifying him for enlistment. 

[Ed. Note. — For other cases, see Army and Navy, Cent. Dig. §§ 45-Ô0.] 

2. Army and Navy <S==>38 — Deseetion — What Constitutes. 

In sueh case, as the minor never became a soldier subject to mllitary 
law, he is not a déserter under Act Aug. 29, 1916, § 3, Article of War 58, 
and so is not amenable to the jurlsdiction of the courts-martial. 

[Ed. Note. — For other cases, see Army and Navy, Cent. Dlg. §§ 81, 82.] 

3. Abmy and Navt <S=)36 — Enlistment— Fbaudulent Enlistment. 

In sueh case, where the minor did nothing but attempt to enllst, re- 
ceivlng no pay or allowances, he Is not guUty of tbe ofCense of fraudulent 
enlistment denounced by Act Aug. 29, 1916, § 3, Article of War 54. 

[Ed. Note. — For other cases, see Army and Navy, Cent. Dig. § 79.] 

Grubb, District Judge, dissentlng. 

Appeal from the District Court of the United States for the South- 
ern District of Mississippi ; Henry C. Niles, Judge. 

Application by O. J. Pell for writ of habeas corpus against George 
C. Hoskins and others to obtain the custody of Oscar J. Pell, Jr. From 
a judgment commanding the immédiate surrender of Oscar J. Pell, Jr., 
respondents appeal. Affirmed. 

J. W. George, U. S. Atty., and J. P. Alexander, Asst. U. S. Atty., 
both of Jackson, Miss., and Maj. S. T. Ansell, Judge Advocate, War 
Department, of Washington, D. C., for appellants. 

Hugh V. Wall, of Brookhaven, Miss., for appellee. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. On the 21st day of July, 1916, at Jack- 
son, Miss., Oscar J. Pell, Jr., applied for enlistment in a régiment of 
the National Guard of Mississippi, which prior to that date the Prési- 
dent had called into the service of the United States. He represented 
himself to be 18 years of âge, when in fact he was under 16 years of 
âge, having been born November 1, 1900. He took the oath of en- 
listment prescribed by section 70 of the National Défense Act of June 
3, 1916, and was accepted. On the same day, July 21st, without, so 
far as appears, having done or received anything as a soldier, he re- 
turned to the home of his parents at Brookhaven, Miss. On Sep- 
tember 24, 1916, a charge of désertion was made against him by an 
officer of the Mississippi National Guard, upon which he was appre- 
hended at Brookhaven and was committed to the custody of the com- 
manding officer of said régiment. On September 2Sth, his father, the 

@=;3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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appellee, filed a pétition for a writ of habeas corpus against such com- 
manding ofRcer, Col. George C. Hoskins, alleging that the latter was 
not entitled to the possession and custody of the petitiorier's minor 
son, and a writ issued pursuant to the prayer of the pétition. Col. 
Hoskins, in his return to this writ, alleged the enlistment of the peti- 
tioner's said son, the arrest and confinement on the charge of déser- 
tion, and stated that as soon as practicable there would be a trial on 
that charge before a court martial, to be convened by the orders of 
the proper military authorities. That return also contained the fol- 
lowing : 

"The respondent further returns tbat. If the âge of the sald Pell be as al- 
leged in the said pétition, then the représentation made b.v hira, to wit, that he 
was 18 years of âge and over, was a false représentation made in a mate- 
rial matter wlth intent to deceive the military authorities and dld deceive 
them and dld Induce his enlistment, and therefore it is the purpose of the re- 
spondent, as it is his authority, to prefer formai charges against said Oscar 
Pell for the offense of f raudulent enlistment and to bring the said Pell to trial 
thereon as soon as practicable before a court-martial, to be convened by the 
proper military authorities to convene or direct the convening of said court - 
martial." 

The appeal is from the judgment of the court ordering the immédi- 
ate delivery of Oscar J. Pell, Jr., to the petitioner, the appellee hère. 

[1] It is contended in behalf of the appellant that Oscar J. Pell, Jr., 
should hâve been remanded to the custody of the military authorities, 
on the showing made that he was held for trial on a charge of déser- 
tion, and that he was subject to prosecution on a charge of fraudulent 
enlistment. 

The statutes vi^hich may bear upon the questions presented are as fol- 
lows: 

"Recrults enlisting in the army must be effective and able-bodied men, and 
between the âges of slxteen and thirty-five years, at the time of their enlist- 
ment This limitation as to âge shall not apply to soldiers re-enlisting." 
(Changed by the provision of the Act of March 2, 1899, 30 Stat. 978, that "tho 
limits of âge for original enlistments in the army shall be eighteen and thirty- 
five years.") U. S. Rev. St. § 1116 (Comp. St. 1913, § 1884). 

"Xo person under the âge of twenty-one years shall be enlisted or mustered 
into the military service of the United States without the written consent of 
his parents or guardians: Provided, that such minor bas such parents or 
guardians entitled to his custody and control." (Amended by the proviso of 
section 27 of the National Défense Acti of June 3, 1916. by substituting the 
Word "eighteen" for the word "twenty-one.") U. S. Rev. St. § 1117 (Comp. St. 
1913, § 1885). 

"No minor under the âge of slxteen years, no insane or intoxicated person, 
no déserter from the military service of the United States, and no person who 
lias been convieted of a felony shall be enlisted or mustered into the militarv 
service." U. S. Rev. St. § 1118 (Comp. St. 1913, § 1886). 

"AU able-bodied maie citizens of the United States, and persons of foreign 
birth who shall bave declared their intention to become citizens of the United 
States under and In pursuance of the laws thereof, between the âges of eight- 
een and forty-flve years, are hereby declared to constitute the national forces, 
and, wlth such exceptions and under such conditions as may be prescribed by 
law, shall be liable to perform military duty in the service of the United 
States." Act April 22, 1898, c. 187, § 1, 30 Stat. 361 (U. S. Comp. Stat. [Ann. 
1916] § 1714, p. 3607). 

"The militia of the United States shall consist of ail able-bodied maie citi- 
zens of the United States and ail other able-bodied maies who hare or shall 
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have declared their Intention to become citizens of the United States, wio 
shall be more than eighteen years of âge and, except as herelnafter provlded, 
not more than forty-flre years of âge, and said milltia shall be dlvided Info 
three classes, the National Guard, the Naval Mllltia, and the Unorganized 
Militia." Section 57, National Défense Act of Jtine 3, 1916. 

"The National Guard shall conslst of the regularly enllsted milltia between 
the âges of eighteen and forty-fîve years organlzed, armed, and equlpped as 
hereinafter provlded, and of commissloned offleers between the âges of twentj'- 
orie and slxty-four years." Section 58, Id. 

"Art. 54. Fraudulont Enttstment. — ^Any person who shall procure himself to 
be enllsted in the military service of the United States by means of willful 
misrepresentation or concealment as to his qualiflcations for enlistment, and 
shall recelve pay or allowances under such enlistment, shall be punished as a 
court-martial may direct." Acts of Congress 1916, Articles of War, Act of 
Aug. 29, 1916. 

"Art. 55. Officer Maldng Vnlcmful Enlistment. — Any offlcer who knowiiigly 
enlists or musters Into the military service any person whose enlistment or 
inuster in is prohibited by law, régulations, or orders shall be dismlssed from 
the service or suffer such other punisbment as a court-martial may di- 
rect." Id. 

"Art. 58. Désertion. — Any person subject to military law who déserts or at- 
tempts to désert the service of the United States shall, if the offense be com- 
mltted in time of war, sutïer death or such other punishment as a court-mar- 
tial may direct, and, if the offense be committed at any other time, any 
punishment, excepting death, that a court-martial may direct." Id., p. 660. 

It is settled that the âge of one who, when he is over 16 and under 
18 years of âge, enlists in the army without the consent of his par- 
ents or guardians, if he has a parent or guardian entitled to his custody 
and control, does not render his enlistment void, and that he is sub- 
ject to the jurisdiction of the military authorities for an offense com- 
mitted prior to the exercise by his parent or guardian -of the right to 
avoid his enlistment. In re Miller, 114 Fed. 838, 52 C. C. A. 472: 
United States v. Reaves, 126 Fed. 127, 60 C. C. A. 675 ; In re Grim- 
ley, 137 U. S. 147, 11 Sup. Ct. 54, 34 L. Ed. 636; In re Morrissey, 137 
U. S. 157, 11 Sup. Ct. 57, 34 L. Ed. 644. It clearly appears from stat- 
utes above set out that a minor under 16 years of âge does not belong 
to the class of persons who are made liable to perform military duty 
in the service of the United States, and that his enlistment is peremp- 
torily forbidden, without regard to the consent of his parent or guard- 
ian. Language used in the opinions in several of the cases cited shows 
that the rulings made in those cases are not applicable to the case of 
an attempted enlistment of a minor under 16 years of âge. In the 
opinion in the case of In re Grimley, supra, the court, speaking of the 
reasons stated in support of the conclusion that an enlisted soldier can- 
not avoid a charge of désertion by showing that, at the time he volun- 
tarily enlisted, he had passed the âge for enlistment prescribed by law, 
said: 

"Of course, thèse considérations may not apply where there Is insanlty, 
idiocy, infancy, or any other dlsability which, in its nature, disables a party 
from changing his status or entering into new relations." 

In the opinion in the case of In re Morrissey, supra, in which it was 
held that the enlistment of a minor over 16 years of âge was not 
voidable by him, it was said: 
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"The âge at whlch an infant shall be compétent to do any acts, or perfonn 
any duties, mllitary or civil, dépends whoUy upon the Législature. • * * 
Congress bas declared that minors over the âge of 16 are capable of enterlng 
the military service, and undertaklng and performing its duties." 

It well may be inferred from what was said in the opinion in the 
case of In re Miller, supra, that the court entertained the view that 
a minor under 16 years of âge could not acquire the status of a sol- 
dier by an enlistment which was forbidden by law. The prohibition 
of the enlistment or muster into the military service of minors under 
the âge of 16 years, insane or intoxicated persons, is found in the 
same sentence of the statute which prohibits the enlistment or muster 
into the service of a déserter from the military service of the United 
States or one who has been convicted of a felony. It is manifest, how- 
ever, that the ground of the prohibition in the one case is the party's 
lack of capacity to change his status or to perform military service, 
while in the other case the prohibition is based upon previous miscon- 
duct of the applicant for admission to the service. This différence 
may warrant the treatment of a minor under 16 years of âge as not 
liable to military duty where his forbidden contract of enlistment con- 
stitutcs his only assertcd connection with the service, though another 
person actually in the service would not be permitted to escape its 
duties, or penalties for a violation of them, by showing that, prior to 
his forbidden enlistment, he had deserted from the military service of 
the United States or had been convicted of a felony. However that 
may be, the plain language of the statutes leaves no room for doubt 
that an enlistment of a minor under 16 years of âge stands upon a 
différent footing from an enlistment of a mentally compétent person 
over that âge, and is as invalid as the enlistment of an insane or in- 
toxicated person. Our conclusion is that statutes above set out suffi- 
ciently show that it was the intention of the lawmakers to négative 
the competency of a minor under 16 years of âge to acquire the status 
of a soldier by enlisting for military service, and to deprive his at- 
tempt to do so of the effect of subjecting him to military authority. 
It is not denied that such an enlistment may be validated by the minor's 
continuance in the service until he reaches the âge which qualifies him 
for enlistment. Ex parte Hubbard (C. C.) 182 Fed. 76. 

[2] As the appellee's minor son was not duly enlisted in the serv- 
ice of the United States, he is not amenable to the jurisdiction of 
courts-martial. His contract of enlistment being void, the govemment 
acquired no right to his services. He could not be a déserter, as he 
never became a soldier. In re Davison (C. C.) 21 Fed. 618. 

[3] It is to be observed that the offense of désertion denounced by 
the Fifty-Eighth Article of War cannot be committed by one who is 
not "subject to military law." The receipt of pay or allowances un- 
der an enlistment is an essential élément of the offense of fraudulent 
enlistment denounced by the Fifty-Fourth Article of War. 

It was not suggested that Oscar J. Pell, Jr., did anything beyond 
attempting to enlist. As the évidence adduced showed that the mili- 
tary authorities were without right to the custody of the appellee's 
minor son, the order made was a proper one; and it is affirmed. 
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GRUBB, District Judge (dissenting). I am unable to concur in the 
conclusion reached by the court in this case. Whatever may be the 
légal effect of the enlistment of a minor under 16 years of âge, if the 
miner has sufficient âge and intelligence to be capable of committing 
the offense of désertion, has actually deserted and is in confinement, 
awaiting trial before a military court on the charge of désertion, I 
do not think he should be released from military custody, until the 
charge has been disposed of by the court having exclusive jurisdic- 
tion to try it. I agrée with the conclusion reached in the case of In re 
Cosenow (C. C.) 37 Fed. 668-671, that the effect of the statute is 
not "to make the enlistment so absolutely void that the recruit could 
not commit the crime of désertion, and that a court-martial could not 
retain jurisdiction under the charge." I think the question as to 
whether the minor was capable of and did in fact commit the offense 
of désertion should, in such a case, be left to the détermination of the 
military court, and that the minor should not be released from mili- 
tary custody until the charge was so finally disposed of. 



SHENANDOAH ABATTOIR CO. v. SUSTOCK. 

(Circuit Court of Appeals, Third Circuit. Febmary 14, 1917.) 

No. 2158. 

Master and Servant i®=3278(13) — Injuries to Servant — Evidence — Eepaib 
Work — Unguakded Machine. 

In an action for injuries to an employé, wliose liaud was cauglit In a 
machine wlien the guard usually protectlng it as required by statute had 
been removed, évidence held to show as a matter of law that the employé 
was testlng the machine in connection with the repair thereof at the 
time, so that the opération of the machine without the guard was not 
négligence on the part of the employer. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 901 ; 
Dec. Dlg. <S=»2T8(13).] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by William Sustock against the Shenandoah Abattoir Com- 
pany. Judgment was rendered for the plaintiff, and defendant's mo- 
tion for new trial denied (232 Fed. 900), and défendant brings error. 
Reversed and remanded. 

E. M. Biddle, of Philadelphia, Pa., for plaintiff in error. 

Clarence H. Goldsmith, of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and W001.LEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below William Sus- 
tock, a citizen of New York, recovered a judgment against the Shenan- 
doah Abattoir Company, a corporation of Pennsylvania. Thereupon 
the latter brought this writ, alleging error was committed by the court 
m ref iising its request for binding instructions. 

£=sFor other caïes see same topic & KEY-NUMBËR in ail Key-Numbered Oieests & luilexti 
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The plaintiff was employed by défendant to operate a machine to 
clean the intestines used in its sausage factory. To do so, the in- 
testines were inserted by the workmen between a slow revolving drum 
and a fast revolving spindle. While so inserting one, the plaintifï's 
hand was caught, drawn into the machine, and permanently injured. 
The alleged neghgence of défendant, involved in the issue before us, 
was the absence of a guard on the machine when plaintifif was injured. 
Of the duty of the défendant, under the Pennsylvania statute (Act 
May 2, 1905 [P. L,. 355] § 11), the pertinent extract from which is 
quoted on the margin,^ to place a guard on this machine, and of the 
fact that it did furnish such guard, there is no question. The trouble 
arose in an intérim when the guard was removed while the machine 
was being repaired. The proofs showed that before the accident the 
spindle and di^um had gotten out of proper adjustment and the ma- 
chine worked badly. A machinist, whose duty it was to adjust the 
machine, had been called in and was at work adjusting the bearings 
of the drum and spindle when the accident occurred. To make such 
adjustment, it was necessary to remove the guard and this had been 
done. The plaintifï, who did several kinds of work about the factory, 
but whose regular work was at this machine, came into the room and, 
while the mechanic was readjusting the bearings of the unguarded 
machine, attempted to run an intestine through it and was injured. 
The légal side of this situation was properly summed up by the trial 
judge in thèse words : 

"Now, the question for you to détermine, under ail the évidence In this casu. 
ail the évidence upoa the part of the plaintiff and ail the évidence upon the 
part of the défendant, is as to just what this man was dolng. Was he operat- 
Ing this machine as a part of the ordlnary work of that plant? or was he 
testlng this machine as a part oS the ordlnary work of that plant? or was 
he testlng this machine as a part of the work of the repair and adjustment 
of the machine, because I say to you as a matter of law that if at that tlme 
what he was directed to do and what he did do was the opération of this 
machine as a part of the business of the plant, there is évidence before you 
from whlch you can flnd that the défendant was guilty of négligence, and 
therefore responsible for the plaintift's injury, because of the opération of 
that machine without a guard over thèse blades or paddles. But I say to you 
also as a matter of law that if that was not the work that was being done, 
but the work that was being done was a part of the repairs to the machine 
and the adjustment of it, and a mère testlng of its opération to see whether 
or not the machine had{ been properly repaired and properly adjusted, theu 
the absence of the guard is no évidence in this case on whlch you would be 
justifled in flnding the défendant to be guilty of négligence." 

Of thèse instructions, as a correct statement of the law in the ab- 
stract, the défendant does not complain if the facts were such as to 
warrant the submission of that question to the jury. What it does 
complain of is that the évidence before the court unmistakably showed 
that Sustock was helping adjust the machine by the test of running 
an intestine through, and was not engaged in his regular work when 
this accident happened.' If such be the case, if the facts were such 

1 "AU vats, pans, saws, planers, cogs, gearing, beltlng, shafting, set screws, 
grindstones, emery wheels, flywheels, and machinery of every description shall 
be properly guarded." 
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as to unmistakably show that the machine was being repaired, and 
that Sustock was working at repair and not regular work, then the 
court erred in denying the request of the défendant for binding in- 
structions. We hâve carefully studied the entire proofs, and from 
such study we agrée that the évidence so clearly showed that Sustock 
was engaged in repair work that no other inference could be reason- 
ably drawn therefrom. They show that Sustock had worked on the 
machine for a long time, that on this particular day it had gotten out 
of working order, and that Lord, the mechanic whose duty it was to 
adjust it, was doing so. While Lord was engaged in such adjustment, 
Sustock came into the room where the machine was and told Stuckis, 
the foreman, who was testing the machine as Lord adjusted it, that he 
was wanted in another room. The testimony of Sustock shows what 
f ollowed : 

"Q. You dld go into the gut room, and what did you see there? Did you 
go up to this machine? A. I saw John Stuckis standing alongside of the 
machine with a pièce of intestine In his hand. Q. The machine that you 
were afterwards hurt on? A. Yes, sir. Q. What was .Stuclîis doing at that 
time? A. He was standing there with the Intestine In his hand. I think he 
was about to Insert it into the machine. Q. In the way that you hâve de- 
scribed? A. Yes, sir. Q. Who else were there at the time? A. John Lord 
and Dicli Jones. Q. Who was Dick Jones? That is, what did he do around 
there? What was his work? A. He was fireman, I think, at that time. Q. 
That is the time I speak of. A, He was fireman. Q. Who was Lord? What 
did he do? A. He was mechanic of the building. Q. Did you hâve anything 
10 do with the machlnery there, or repalrlng it, or thlngs of that klnd, during 
the time you were there? A. Whenever I got orders to do it. Q. Were you 
a machinlst? A. No, sir. Q. Did you ever get any orders to repair machln- 
ery? A. No, sir. Q. This man Lord was what? A. Mechanic. Q. Did he 
slaughter, or feed machines, or anything of that klnd, at the time, or about 
the time, of this accident? A. No, sir; he was repalrlng ail the machlnery in 
the building. Q. Did he give his entire time to that work? A. Yes, sir. Q. 
And be was at this machine, you say, when you came In ? A. Yes, sir. Q. We 
will begln now with what you said to Stuckis and what he sald to you at 
the time you say you saw hlm about to put a gut into the machine, and the 
.spludles I think you said were revolving at that time? A. Yes, sir. I told 
John Stuckis that the boy didn't hâve anything to do. John Stuckis, or Mr. 
Stuckis, said to me, 'You stay hère, Bill, and try the machine, and see how 
it wIU clean,' and he disappeared. He went into the other room to give the 
boys work. Q. What did he do with this gut he had in his hand? A. He 
laid It down alongside of the machine. Q. How did he lay it down? A. He 
wrapped it on a thumb screw or a boit that stands between the machine on 
the slde hère (Indlcating). Q. At that time was there any guard on either of 
the splndles? A. No, sir. Q. After telUng you this he went from the room? 
Is that rlght? A. Yes, sir. Q. And at that time was there any tub of guta 
there near the machine? A. Yes, sir ; there was. Q. What did you do then, 
or say? A. I took the gut to insert It into the machine. Q. The gut that he 
had laid down? A. Yes, sir. Q. Did you say anything at the time? A. When 
! inserted It into the machine It didn't clean very well. The machine didn't 
clean very well, and I told Lord that it waan't cleanmg good, and then he 
was on the other slde of the machine with a monkey wrench. I don't know 
what he did. I don't know what he was doing with the monkey wrench. I 
think he was adjusting it. Then John Lord said to me, 'Try another one in.' 
I took another pièce and inserted it into the machine, and It stUl didn't clean 
very icell. Q. Did you say anything to anybody about the machine, or the 
splndles, or the covers, or anything at that time? A. I told John Lord that 
It wam't cleaning good. He was standing on the other slde of the machine. 
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Then he told me to try to put another pièce Into the machine. The third time 
T put a pièce lu my hand got fastened in the machine. Q. Dld y ou say — 

"Mr. Biddle: I decidedly think that on an important point of the case Uke 
this that should not be done. 

"Mr. Robinson: Q. Will you tell us every word that was sald about every- 
thlng between you and Lord just before the accident? A. Before I started 
to operate the machine, I saw the protections were taken off, and I told John 
Lord to put the protections on the machine. I said, 'The water will splash.' 
John Lord said to me, he said: 'To hell with the protections. We can run her 
wiUiout the protections. It ain't neccssary to hâve them on there, anyhow.' 
He said, '/ lost the bolts.' Q. That was before you began at ail, was it? A. 
Yes, sir. Q. And you insertêd one pièce in, you said, and you saw that it dld 
not clean well? A. Yes, sir. Q. And you stated so to him, did you? A. Yes, 
sir. Q. And then he said, 'Try another'ï A. Yes, «ir. Q. Had you ever been 
told at any time before this day to take orders from Mr. Lord at any tlme? 
A. Yes, sir. When I first started there, every time I was sent to work with 
John Lord, I was told to take orders from him. Q. Had Lord been there dur- 
ing the two years that you had been there? A. Yes, sir. * • • Q. I am 
going to ask you to tell the courti and jury just how your hand was hurt. 
A. My hand was fastened into the machine whon I was insertlng thèse intes- 
tines into the machine the third time. Q. That is the third intestine you put 
in? Is that what you mean? A. Yes, sir. After I told John Lord the second 
time that it had not been cleaning very well, John Lord adjusted the machine 
some more. I don't know whether he lowered the spindles or raised the 
:lrum, hut it seemed that the ffripping was more tighter than it had been the 
first time, and as soon as I insertêd the gut Into the machine it drew my hand 
right in to the spindles." 

From this and other portions of his own testimony, it is therefore 
clear that Sustock took up the testing work which Stuckis stopped 
when he was called away, and he was injured while this machine was 
being repaired. The uncontradicted testimony on the part of the de- 
fendant also showed he was famihar with the working of this machine, 
with the manner of repairing and testing it, and that he was accustomed 
to work on it regularly, and at times to himself take it apart to repair 
and clean it. It is therefore apparent that there was no basis of fact 
or proof which warranted submitting to the jury the question of wheth- 
er Sustock was engaged in regular, and not in repair, work when in- 
jured. The facts simply showed he was engaged in repair work. 

The judgment below is reversed, and the cause is remanded for fur- 
ther proceedings. 



BROOKLYN EASTERN DIST. TERMINAL v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 9, 1917.) 

No. 97. 

1. Master and Servant ®=3l3 — Hours of Service Act— "Train." 

The nïembers of a switching crew employed by a terminal company 
engaged in Interstate transportatlon, whose only dutles were to move 
drags of one or more cars to or from car floats and about the terminal 
yards, are persons actually engaged in or connected with the movement 
of a train, within Hours of Service Act March 4, 1907, c. 2939, 34 Stat. 
1415 (Comp. St. 1913, §§ 8677-8680), though switching opérations hâve been 
held not train movements under Safety Appliance Act March 2, 1893, c. 

^=For other cases see same toplc & KEY-NUMBER tn ail Key-Numbered Dlgeats & Indexe» 
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196, 27 Stat. 531 (Comp. St. 1913, §§ 8605-8612), since a strlng of connectée! 
cars hauled on one track by one or more engines la In comnïon speech a 
"train," and such employés are wlthin the purpose of the Hours of Serv- 
ice Act to promote reliability and health of the employés. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. i 14; 
Dec. Dlg. <g=13. 

For other définitions, see Words and Phrases, First and Second Séries, 
Train.] 

2. Master AND Servant (S=>13 — Houes of Service act— "Common Carbieb" — 

Terminal Company. 

A terminal company, receivlng and delivering goods only from or to 
common carriers by railroad or steamship with whom It had contracts, 
and dealing with the shlppers and consignées only as agents for such car- 
riers, is not a "com'mon carrier" within the Hours of Service Act. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. iS=»13. 

For other définitions, see Words and Phrases, First and Second Séries, 
Common Carrier.] 

3. Master and Servant <®=9l3 — HouRS of Service Act— Persons Liable — 

Agent. 

Though such terminal company is an agent of the common carriers with 
whom It has contracts, within Hours of Service Act, § 2 (Comp. St. 1913, 
§ 8678), maklng it unlawful for the agents of a common carrier subject 
to the act to permit any employé subject to the act to work overtime, 
and section 3 (Comp. St. 1913, § 8679), maklng such agent liable to a pen- 
alty, its employés are not employés of a common carrier, so that the 
terminal company is not liable under the Hours of Service Act for per- 
mitting its employés to work more than 16 hours in one day, though it 
would be liable if it used the crews of the carriers in Its opérations and 
permîtted them to work overtime. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. S 14 ; 
Dec. Dig. ®=13.] 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by the United States against the Brooklyn lîastern District 
Terminal for penalties incurred by violation of the Hours of Service 
Act. Judgment for the plaintiflf on an agreed statement of facts, and 
défendant brings error. Reversed. 

Writ of error to review a judgment of the District Court against the 
défendant below (hereinafter called the Terminal), for penalties incur- 
red by violation of Act March 4, 1907, commonly called the "Hours 
of Service Act." The case was tried on an agreed statement of facts, 
which admitted that the Terminal had permitted several "members of 
switching crews," at their own request, to remain on duty for more 
than 16 consécutive hours. 

Henry B. Closson, of New York City, for plaintiflf in error. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y. (Vine H. Smith, 
Asst. U. S. Atty., of New York City, and Philip J. Doherty, Sp. Asst. 
U. S. Atty., of Washington, D. C, of counsel), for the United States. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

^=5For other cases see same topic & KEY-NUMBEE in aU Key-Numbered Dlgests Sb Indexe* 
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HOUGH, Circuit Judge. The Terminal is a corporation organized 
under the Transportation Corporations Law of New York (Consol. 
Laws, c. 63) for the purpose (as declared in its certificate of incorpo- 
ration) of owning and employing vessels and other property in the 
business of transporting and storing merchandize in New York Har- 
bor and the territory bordering thereon. It maintains a fleet of tugs 
and car floats, which convey cars to and from its station on the Brook- 
lyn shore of the harbor, procuring and delivering such cars at the de- 
pots (mostly on the New Jersey shore) of sundry railroads ; e. g., the 
Erie. Its own Brooklyn station contains float bridges, platforms, 
freight sheds, etc., ail connected by railroad tracks, and does not ap- 
parently differ from many other water front freight yards in construc? 
tion and arrangements. In order to haul the cars so handled from and 
to the bridges and places of loading and delivery, it hires several 
switching engines, which take "drags" of cars — i. e., one or more cars 
fastened to the engine — wherever they are wanted within the terminal 
limits. It owns no cars, and transports no passengers. To manage 
thèse "drags," so-called "switching crews" are employed by the Ter- 
minal, each consisting of a conductor, engineer, and a number of 
brakemen deemed sufficient. 

It thus appears that the only business of the Terminal is to provide 
for some ten or more Interstate railways, and certain steamship lines, 
which hâve no Long Island termini, a place for the receipt and delivery 
of freight, doing the same kind of work which the railroads themselves 
do at (e. g.) their New Jersey stations. This work is done in pursu- 
ance of identical written contracts with the Terminal's several patrons, 
under which the Terminal is paid so much per hundredweight for 
freight transported, receives and delivers goods in the name of (e. g.) 
the Erie Railroad, issues the bill of lading of the proper company, and 
collects freight moneys as agent, turning over ail receipts in fuU to the 
patrons to which they severally belong. 

The question presented by this writ is whether the Terminal is sub- 
ject to the provisions and penalties of the statute invoked by the United 
States. The Hours of Service Act is declared by its own preamble to 
apply to "any common carrier or carriers, their officers, agents and em- 
ployés" engaged in Interstate or foreign commerce, and "employés" 
is defined as meaning "persons actually engaged in or connected with 
the movement of any train." It is admitted that the Terminal is by 
the carriage of goods from New Jersey to Long Island engaged in In- 
terstate transportation ; indeed, that is the staple of its business. 

[1] Whether a member of a switching crew is a "person actually 
engaged in or connected with the movement of any train" dépends up- 
on whether the drags of cars handled by thèse crews are "trains." 
This word has received construction in cases arising under the Safety 
Appliance Act, with the resuit that switching opérations hâve been 
held not to be "train movement." United States v. Erie Railroad, 237 
U. S. 402, 35 Sup. Ct. 621, 59 L. Ed. 1019; United States v. Chicago, 
etc., m U. S. 410, 35 Sup. Ct. 634, 59 L. Ed. 1023. See, also, La 
Mère v. Railway, etc., Co., 125 Minn. 159, 145 N. W. 1068, Ann. Cas. 
1915C, 667; United States v. Grand, etc., Co. (D. C.) 203 Fed. 775; 
239 F.— 19 
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Atchison, etc., Co. v. United States, 198 Fed. 637, 117 C. C. A. 34; 
United States v. Boston, etc., Co. (D. C.) 168 Fed. 153; United States 
V. Chicago Great Western, etc., Co. (D. C.) 162 Fed. 775. 

In our récent décision in International, etc., Co. v. United States, 

238 Fed. 317, C. C. A. , we pointed out how consistently the 

Safety Appliance Act had been construed to reach the mischief for 
which the remedy was provided ; and we hâve no doubt the Hours of 
Service statute must receive the same libéral interprétation. A string 
of connected cars hauled on one track by one or more engines is in 
common speech a train. If it is to be brought within the scope of the 
Safety Appliance Act during mère switching opérations, so that the 
air brake provision applies, the statute is a nuisance, not even contrib- 
uting to safety ; but men may as easily work beyond the limits of relia- 
bility and Health on "drags" of cars as on the same number of cars 
traveling the open road ; indeed, we think the work in yards probably 
more onerous and exacting. 

The object of this statute is the préservation of efficiency by keeping 
the body sound, and, having regard to that législative purpose, we hâve 
no hésitation in holding that the "switching crews" of the Terminal 
were "engaged in the movement of a train," within the meaning of the 
statute, althougli the same collocation of cars and engines would not 
be within the air brake provision of the Safety Appliance Act, when 
engaged in switching opérations only. 

[2] This statute, however, applies solely to "common carriers," it 
is so explicitly stated. That the Terminal is a carrier cannot be doubt- 
ed, but a common carrier is one who by virtue of his calling undertakes 
to transport personal property from one place to another for ail such 
as may choose to employ him, and every one who so carries and deliv- 
ers for compensation the goods of ail persons indifferently, is a com- 
mon carrier. United States v. Ramsey, 197 Fed. 144, 116 C. C. A. 568, 
42L. R. A. (N. S.) 1031. 

The point is too plain to need élaboration ; this plaintiff in error is 
not a common carrier, for it transports only for those it has contracts 
with, and only such goods as its patrons intrust to it ; it does not carry 
for "ail persons indifferently." It is, however, the agent of several 
common carriers, employed by them to discharge to the public the du- 
ties of common carriage assumed by those railways and steamship 
companies which hire the Terminal for that purpose. United States 
V. Union Pacific, etc., Co., 213 Fed. 332, 130 C. C. A. 34. The same 
reasoning which finds the Terminal a common carrier, would neces- 
sarily apply the same term to every teamster who with his own vehicle 
collects and delivers goods for (e. g) an express company under a year- 
ly contract. The test is that shippers and consignées hâve no contractu- 
al relation with the Terminal ; they deal with the common carriers, as 
disclosed principals, through the Terminal as agent. 

[3] There remains the question whether an agent of a common car- 
rier subject to the statute may not be liable to the penalties thereby pre- 
scribed. Doubtless this is often the case; for section 2 déclares it un- 
lawful for the "agents" of any common carrier "subject to this act" 
to permit any employé "subject to this act" to do what the Terminal's 
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switching crew did, and section 3 déclares "such" agent to be liable to 
a penalty. But thèse words necessarily dépend for ^cope and effect 
on the declaratory preamble, which states that the act applies only to 
common carriers engaged in the described commerce and "their officers, 
agents, and employés." This limits the word "employés" to those of a 
common carrier, and does not permit its extension to the servants of 
an agent which is not itself a common carrier. 

Thus if (e. g.) the Erie Railroad switched its own cars in the Ter- 
minal's yard, with its own crews, those men would be subject to the 
act, and if the Terminal, as the Erie's agent, compelled or permitted 
them to work overtime, Hability would attach both to Erie and Ter- 
minal ; but the employés of the Terminal itself are not within statutory 
language too explicit to admit doubt or require construction. See Bal- 
timore, etc., Co. V. Interstate, etc., Com'n, 221 U. S. 617, 31 Sup. Ct. 
621, 55 L. Ed. 878. 

Judgment reversed. 



RUCABADO V. LONGPRÉ et aL 

ABOX V. SAME. 

(Circuit Court of Appeals, First Circuit. December 6, 1916.) 

Nos. 1174, 1175. 

1. Evidence <S=»350 — Statutes — Rule or Evidence. 

Civ. Code Porto Rico, § 1195, provicling that the date of a prlvate Instru- 
ment shall be considered with regard to third persons only from the 
date on which It niay hâve been flled or entered in a public registry, fron\ 
the death of any who signed it, or from the date of its dellvery to a public 
officiai, which was included in a chapter entltled "Proof of Obligations," 
the other sections of which related to matters of évidence, was a rule of 
évidence, not of substantlve law. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1388-1397 ; Dec. 
Dig. ®=350.] 

2. Evidence ©=370 — Statute — Rbpeal. 

Clv. Code Porto Rico, § 1195, provided that the date of a prlvate In- 
strument shall be considered, with regard to third persons, only from 
the date on which It may hâve been flled or entered In the public registry, 
from the death of any of those who signed it, or from the date on which it 
may hâve been delivered to a public officiai by virtue of his office. Act 
Porto Rico March 9, 1905 (Rev. St. & Codes, pp. 276-298), was entltled "An 
act to regulate the introduction of évidence in civil proceedings," and de- 
clared by section 102 what should be presumptlons, which are satisfac- 
tory'If uncontradicted, among them being the presumptlons that prlvate 
transactions bave been fair and regular, and that a writlng Is truly 
dated. Section 170 of the same act provides that ail royal decrees, and 
gênerai orders, acts, and parts of acts In confllct therewith, are thereby 
repealed. Held, that the act of 1905 repealed section 1195 of the Civil 
Code, and that under the later statute receipts, ehecks, and other writings 
create a presumptlon of payment as of thelr date, even in an action be- 
tween those not parties to the instruments. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 91; Dec. Dig. 
<S=»70.] 

®=aFor other cases see same toplc & KBY-NUMBBR In ail Key-Numbeied Digests & Indexe» 
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Appeals from the Suprême Court of Porto Rico. 

Suit by Nancy Néron Longpré and others against Ramôn Wolff 
Aboy and othérs, in which Mateo Rucabado intervened. Decree for 
the plaintiffs, and défendants and intervener separately appeal. Af- 
firmed. 

Otto Schoenrich, of New York City (Jorge V. Dominguez, of San 
Juan, Porto Rico, and S. Mallet-Prevost and Curtis, Mallet-Prevost 
& Coït, ail of New York City, on the brief), for appellant Rucabado. 

Otto Schoenrich, of New York City, for appellants Aboy and others. 

Hector H. Scoville, of San Juan, Porto Rico (Daniel F. Kelley, of 
San Juan, Porto Rico, on the brief), for appellees. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

BINGHAM, Circuit Judge. Thèse cases are appeals by Mateo 
Rucabado, Ramôn Wolff Aboy, and Diaz & Aboy from a judgment 
of the Suprême Court of Porto Rico. 

August 19, 1899, Ramôn Wolff Aboy sold to the plaintiffs (appel- 
lees), doing business as the Central "Puerto Real," certain real estate 
in the Island of Vieques, Porto Rico, for the sum of $28,750. The 
plaintiffs paid $8,750 at the time of the sale, and executed a mortgage 
to Wolff Aboy for the balance ($20,000), which they obligated them- 
selves to pay on June 30, 1917. At the time of the sale the property 
was leased to Diaz & Aboy for the period of 10 years, from Decem- 
ber 1, 1907, to June 30, 1917, on a monthly rental of $112, which lease 
the plaintiiïs agreed to respect. In lieu of interest on the $20,000, 
Wolff Aboy was to receive the monthly rentals of $112 from Diaz & 
Aboy. Subséquent to the exécution of the mortgage, the plaintiffs 
paid Wolff Aboy varions sums of money on account of the mortgage, 
which, on June 15, 1911, amounted to more than the sum due on the 
mortgage, and Wolff Aboy promised to exécute a deed canceling the 
mortgage, but failed to do so. July 31, 1911, Rucabado, one of the 
appellants, brought an action of debt against Wolff Aboy on a note 
given him by the latter for $12,000, aiîd attached the mortgage crédit 
of $20,000 appearing in Wolff Aboy's favor in the registry of prop- 
erty. November 9, 1911, the plaintiffs, mortgagors, fîled a complaint 
in the district court of San Juan to cancel the mortgage. This pro- 
ceeding was brought against the mortgagee, Wolff Aboy, and Diaz & 
Aboy; the latter being made défendants to compel them to pay the 
plaintiffs the monthly rentals of $112, instead of paying them^ to Wolff 
Aboy, he having been paid the amount of his mortgage and having no 
further interest in the property. November 29, 1911, Rucabado was 
allowed to intervene in the suit for cancellation to protect his attach- 
ment of the mortgage crédit. Judgment by default was entered 
against Wolff Aboy. Diaz & Aboy answered the complaint, but did 
not appear at the trial. In the district court of San Juan judgment 
was entered against the plaintiffs, and they appealed to the Suprême 
Court of Porto Rico. The Suprême Court reversed the judgment of 
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the district court, and ordered a cancellation of the miortgage on the 
groiind that it had been paid, and that Diaz & Aboy sbould pay plain- 
tiffs the monthly rentals of $112 from the date of the judgment. 
From this judgment Rucabado and Diaz & Aboy hâve prosecuted this 
appeal. 

In the district court the fact of payment in full of the mortgage in- 
debtedness and the time when it was paid were based upon oral évi- 
dence, notes of Wolff Aboy indorsed and paid by the plaintifïs, checks 
paid Wolff Aboy, letters signed by him acknowledging payments up- 
on the miortgage indebtedness, and the admission of the attorney for 
Rucabado that the papers were authentic and that the payments were 
made on tî;e dates therein stated. In both courts it was found that 
the mortgagors had paid the mortgage indebtedness before Rucaba- 
do's attachment of the mortgage crédit, and that there was no collu- 
sion between Wolii Aboy and the plaintiffs. In the district court it 
was held that Rucabado, by his cautionary notice of attachment in the 
registry of property, acquired, under the mortgage law of Porto Rico, 
only a préférence "over other creditors whose claims against the same 
debtor were contractée! subsequently to the entry of such cautionary 
notice ; * * * that the intervener, Rucabado, has neither acquir- 
ed a real right in the attached property, nor can be considered as a 
third party within tlie provisions of the mortgage law," but that, un- 
der the provisions of the Civil Code, "Rucabado is a third party whose 
rights cannot be questioned except by virtue of the évidence required 
by law for avoiding fraud and simulation"; that under section 1195 
of the Civil Code the date of a private instrument can "be considered, 
with regard to third persons, only from the date on which it may hâve 
been filed or entered in the public registry, from the death of any of 
those who signed it, or from the date on which it may hâve been de- 
livered to a public officiai by virtue of his oiifice" ; and that because 
of this the letters, notes, checks, and oral évidence ofïered in this case 
could not be used against Rucabado, a third party, to establish a date 
of payment prior to the attachment. 

In the Suprême Court it was held that, inasmuch as the full amount 
of the mortgage had been paid in good faith, the payments were val- 
idly made within the provisions of sections 1132 and 1133 of the Civil 
Code, the debt was extinguished (section 1124), and the plaintifïs were 
released from the obligation with relation to the défendant Wolff 
Aboy; that, thercfore, the debtor had the right to a cancellation of 
the mortgage, which right was not disturbed by the entry in the regis- 
try of the cautionary notice of attachment of the mortgage crédit, 
which had no effect other than to record a préférence to the creditor 
who had secured the attachment over other creditors whose claims 
against the same debtor were contracted subsequently to the entry of 
the cautionary notice ; that the plaintiffs are not creditors (within the 
meaning of article 44 of the Mortgage Law), but debtors, of Wolff 
Aboy; and that Rucabado is not a third party within the provisions 
of Mortgage Law, articles 23, 25, and 27. 

It was, however, held that Rucabado was a third party "according 
to the provisions of the Civil Code, and that as such the provisions of 
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section 1195 of the Civil Code are applicable to him"; that "if Wolff 
Aboy had given the plaintiffs one or more receipts for the partial 
payments of the amount due, and there were no other évidence of 
such payments than the said receipts, and Rucabado had denied their 
dates, then Rucabado would be entitled to invoke the said section in 
his défense"; that, instead of taking this position, he had admitted 
the payments, and dates of payments, shown in the letters, notes, and 
«hecks, and only questioned their scope and validity by "claiming that 
under the provisions of section 1195 of the Civil Code the dates are 
not vaHd as against him"; that this he could not do; that "section 
1195 of the Civil Code is strictly applicable when there is no other 
évidence of an act or contract than a private document" ; that it "only 
contains the presumption that the date of a private contract, in the 
absence of proof to the contrary, is, as regards a third person, the 
date on which it was filed or entered in a public registry, or of the 
death of any of the persons -who signed it, or on which it was delivered 
to a public officiai by virtue of his office." 

The assignments of error relied on in this appeal présent the follow- 
ing questions : 

(1) Whether Rucabado is a third person entitled to the benefit of 
the provisions of section 1 195 of the Civil Code of Porto Rico ; and 

(2) If he is a third person entitled to the benefîts of its provisions, 
whether the section states a rule of évidence which renders a private 
document inadmissible as the sole proof of the date of its exécution, 
or States a rule of substantive law, rendering a transaction agreed up- 
on in a private instrument wholly void as against third persons, though 
valid as between the parties. 

[1] The appellants' contention is that Rucabado is a third person 
entitled to the provisions of the section, and that it is a rule of sub- 
stantive law rendering an agreement embodied in a private instrument 
void as against third persons, though valid as between the parties to 
the agreement. This provision of the Code is found in the compila- 
tion of the Revised Statutes and Codes of Porto Rico, p. 732. The 
chapter of the Code containing this provision begins at page 731, and 
is entitled "Proof of Obligations." The gênerai provisions under this 
title are contained in sections 1182 and 1183; the former provides 
that "proof of obligations devolves upon the persons claiming their 
fulfîllment, and that of their extinction upon those opposing it," and 
the latter that "proofs may be given by instruments, by confessions, 
by the personal inspection of the court or judge, by experts, by wit- 
nesses, and by presumptions." In the fiirst article public and private 
instruments are dealt with. It is there stated that "public instru- 
ments are those authenticated by a notary or by a compétent public 
ofïicial, with the formalitiçs required by law" (section 1184), and pri- 
vate instruments are those signed by the parties, but not fulfilling the 
requirements of a public one (section 1191); that "public instruments 
are évidence, even against a third person, of the fact which gave rise 
to their exécution and of the date of the latter. They shall also be 
évidence against the contracting parties and their légal représentatives 
with regard to the déclarations the former may hâve made therein" 
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(section 1186); that "a private instrument legally acknowledged shall 
hâve, with regard to those who signed it and their légal représenta- 
tives, the same force as a public instrument" (section 1193) ; that 
"the date of a private instrument shall be considered, with regard to 
third p«rsons, only from the date on which it may hâve been filed or 
entered in a public registry, from the death of any of those who signed 
it, or from the date on which it may hâve been delivered to a public ' 
officiai by virtue of his office" (section 1195) ; and that "entries, regis- 
tries, and private papers shall be évidence against the person who has 
written them only in ail that may appear clearly stated ; but a person 
who wishes to make use thereof is bound to accept them also in the 
part prejudicial to him" (section 1196). 

It is évident from the title and the sections cited that thèse provi- 
sions relate to rules of évidence, and are not, in the strict sensé, rules 
of law, and that section 1195 means that a private instrument, though 
dated, shall not in and of itself be évidence of the date of its exécution 
as against third persons ; that as to them it shall be considered évi- 
dence of its exécution from the day on which it may hâve been filed 
or entered in a public registry or one of the other contingencies re- 
ferred to in the section hâve occurred. In other words, it prescribes 
a rule of évidence, and not of substantive law. 

[2] The Civil Code of Porto Rico went into efifect July 1, 1902; but 
on March 9, 1905, its Législative Assembly enacted a law, entitled "An 
act to regulate the introduction of évidence in civil proceedings," 
wherein it revised, enlarged, and, in many respects, materially altered 
the law of évidence as theretofore provided for in its Code. Compila- 
tion of Revised Statutes and Codes of Porto Rico, pp. 276-298. This 
act went into efifect July 1, 1905 (section 171), and in section 170 pro- 
vides that "ail royal decrees, and gênerai orders, acts and parts of 
acts in conflict with this act, are hereby repealed." Nowhere in this 
act are to be found the provisions contained in section 1195 of the 
Code. By it "public documents are such as are specifîed in article 
1184 of the Civil Code" (section 45); "ail other writings are private" 
(section 46). 

In chapter 5 of the act, under the title "Indirect Evidence, Infer- 
ences and Presumptions," it states (section 96) that "indirect évidence 
is of two kinds : (1) Inferences ; and (2) Presumptions"; and, having 
defined the nature of an "inference" and a "presumption," it states that 
"a presumption (unless declared by law to be conclusive) may be con- 
troverted by other évidence, direct or indirect ; but unless so contro- 
verted the judge or jury are bound to find according to the presump- 
tion" (section 100). After stating that "the following presumptions, 
and no others, are deemed conclusive" (section 101), it sets fortb in 
seven paragraphs the circumstances under which presumptions of this 
class may arise. It then says that "ail other presumptions are satis- 
factory, if uncontradicted. They are denominated disputable pre- 
sumptions, and may be controverted by other évidence" (section 102). 
Thirty-nine disputable presumptions, and the circumstances under 
which they may arise, are set forth, among which are the following: 

(19) "Private transactions hâve been fair and regular." 
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(23) "A writing is truly dated." 

The presumption that "private transactions hâve been fair and régu- 
lât" is not restricted in its application as to parties, and is entirely 
inconsistent with the fundamental idea embodied in section 1195, 
which is that private transactions are presumed as respects third per- 
sons to be unfair and irregular ; and the presumption that "a writing 
is truly dated" means that a writing, whether a public or private docu- 
ment, shall be presumed to hâve been executed on the date which it 
purports to, hâve been. Both of thèse provisions are in conflict with 
the letter as well as the spirit of section 1195, and make it manifest 
that a fundamental change in the law was intended. 

We are therefore constrained to hold that section 1195 was repealed 
by the act of 1905. Such being the case, the letters, notes, and checks 
that were introduced in évidence were presumptively executed on the 
dates which they respectively purported to hâve been, and as there 
was no évidence to the contrary, but it was in fact admitted that the 
payments were made as of the dates shown in thèse instruments, the 
court was right in ruling that the évidence was compétent on the ques- 
tion of the dates of the payments, and also in deciding that the mort- 
gage should be cancelled and that Diaz & Aboy should pay the rent 
to the plaintifïs. Thèse conclusions make it unnecessary to consider 
whether Rucabado was a third person within the meaning of section 
1195. 

The décisions of the Suprême Court of Spain, interpreting the pro- 
visions of section 1227 of their Code (said to be similar to those of 
section 1195), which were rendered prior to the adoption of the Code 
of Porto Rico on July 1, 1902, do not seem to be in accord with one 
another. If that court has since determined upon a construction of 
this provision of their Code in accordance with the appellants' con- 
tention, its décisions would be of little or no aid in the présent con- 
troversy in view of the act of March 9, 1905. 

The decree of the Suprême Court of Porto Rico is afïirmed, witb 
costs to the appellees. 



THE ANSONIA y. SULLIVAN. 

(Circuit Court of Appeals, Second Circuit. January 23, 1917.) 

No. 146 

1. Négligence <®=52 — Lawdowner — Dtjty to Anticipate Injurt. 

Défendant, the proprietor of a hôtel, extending from street to street 
maintalned a delivery entrance reached by a passageway runnlng from 
street to street. Défendant prohibited the use of the passageway at night 
by vehicles, stretchlng a chaln across it. Owing to the darkness, the 
Chain was practically Invisible. PlaintifC's intestate, who had made a 
delivery at the hôtel in the daytime, and did not kncw of the présence of 
the Chain, was caught as he proceeded down the passageway, thrown 
to the pavement, and injured, so that he dled. Held that, as the hôtel 
was a large one, and as défendant must hâve known that the delivery 
entrance would be used at ail hours, and did not intend to prohlbit pedes- 

&=sFot otber cases see same toplc & KEY-NUMBER lu ail Key-Numbered Dieests Se Indexes 
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trians from so uslng It, it was gullty of négligence In failing to use some 
means of showing pedestrians the présence of the chain or barrier. 

[Ed. Note.— For other cases, see Négligence, Cent. Dlg. § 65 ; Dec. Dig. 
<S=»52,] 

2. Négligence <g=»136(27)— Contributoby Négligence— What Constitutes. 

In such case, as plaintiff's intestate dld net know of the existence of 
the chain, and had found the passageway safe in the mornlng, he was not 
guilty of contributory négligence as a matter of law in using the passage- 
way, for one who passes along a sldewalk bas a right to présume it Is 
safe, and does not need to antldpate danger. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 336, 337 ; Dec. 
Dig. ©=186(27).J 

3. Négligence ®=3l34(l), 135 — Actions — Jury Quj;stion. 

la an action agalnst défendant proprietor of a hôtel for injuries re- 
sulting in the death of plaintiff's Intestate, who was caught by a chain 
stretched across a passageway by défendant, held, that the évidence 
warranted a flnding that défendant was négligent and that deceased 
was not contributorily négligent. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 287, 274^276 ; 
Dec. Dig. ■S=>134(1), 135.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Catharine Sullivan, as administratrix of the estate of Ed- 
ward J. Sullivan, deceased, against The Ansonia. There was a judg- 
ment for plaintiff, entered upon a verdict in her favor for $5,000, and 
défendant brings error. Affirmed. 

Edgar J. Treacy and Alfred E. Holmes, both of New York City, 
for plaintiff in error. 

Augustus L. Richards and Ralph S. Harris, both of New York City, 
for défendant in error. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

COXE, Circuit Judge. At the time of the occurrences in question 
the défendant operated a large hôtel fronting on Broadway and occu- 
pying the entire space between Seventy-Third and Seventy-Fourth 
streets for a considérable distance back from Broadway. The hôtel 
is 18 stories in height and has accommodations for several thousand 
guests. A part is used for transient guests and a part is occupied by 
apartments, where the guests do their own housekeeping. The hotel 
has four main entrances for the use of guests — two on Broadway, one 
on Seventy-Third street and one on Seventy-Fourth street. 

There is also a delivery entrance which opens into the basement 
where there is a service elevator for the delivery of merchandise and 
supplies of ail kinds to the hotel and its guests. The only way of 
reaching the delivery entrance at the time in question was by a runway 
extending from street to street at the rear of the building. This run- 
way was bounded by high walls on both sides. It was a one way road 
in the sensé that vehicles could not pass each other while moving on 
the road proper. It was near the Seventy-Fourth street entrance that 
Sullivan received the injury which caused his death. A short dis- 
tance from the entrance to the runway was a chain with rings at either 

®=»For otlier casea sec same topic & KEY-KUMBER in ail Key-Numbered Diceati & Indexe» 
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end. Thèse rings were fastened to hooks in the opposite walls of the 
runway so that the chain sagged in the middie to about the height of 
a mah's chest. There is a disagreement between the witnesses as to 
the exact height of the chain above the floor or pavement of the run- 
way, but it is wholly unnecessary to attempt an accurate estimate in 
the face of the proof that the chain caught Sullivan and threw him 
down when he was endeavoring to deliver a package at the hôtel. 
There can be little doubt that the purpose of the chain directly across 
the runvi^ay was to prevent delivery wagons going in after 6 o'clock. 
As one of the witnesses expressed it, "We don't allow any wagons 
down there after 6 o'clock summer or winter." This was the primary 
object of the chain and it was not intended to prevent pedestrians from 
transacting business with the hôtel through the Seventy-Fourth Street 
entrance after that hour. The testimony is undisputed that servants 
and clerks having business with the hôtel used the entrance without 
objection. 

Sullivan had no notice of the chain and it does not appear that he 
was at this particular entrance at any time previous to March 21st, 
the day when he was killed. He was there during the morning of the 
21st, but there was no chain across the runway at that time. At about 
half past 6 on March 21st the Gorham delivery wagon on which Sul- 
livan was employed again drove up to the Seventy-Fourth street en- 
trance and Sullivan, with his packages, started down the runway at a 
pace a little faster than a walk. When he reached the chain he was 
seen to "bound back" and fall. He was unconscious when the on- 
lookers reached him, lying directly under the chain. He revived, but 
was taken violently sick soon after and died at the hospital the same 
evening. 

There is no pretense that Sullivan was not an intelligent, careful 
man, with ail his faculties unimpaired. There is no proof that he knew 
the custom of the Ansonia to put a chain across the runway at 6 
o'clock. He had been there that morning and heard nothing and saw 
nothing to indicate that a chain was to be fastened across the roadway 
which was unobstructed in the morning. 

[1] The défendant knew, or should hâve known, that this narrow 
entrance was being used at ail hours of the day by tradesmen having 
business with the hôtel. To them it was a plain, open, safe passage- 
way where no dangers were to be apprehended. The défendant was at 
liberty to close this passage if it so desired, but it was its duty to do so 
in such a manner as to give notice to those who had used it that it 
was to be closed after 6 o'clock at night. A red light hung in the cen- 
ter of the chain would bave given such notice. A gâte painted white 
closed across the runway would probably hâve sufficed, but a single 
dark or rusted chain, hardly discernible in the dim light, gave a wholly 
inadéquate warning. 

[2, 3] The plaintiflf's intestate, having used the passageway with 
perfect safety in the morning was justified in thinking that the same 
conditions prevailed, unless adéquate notice was given to the con- 
trary. The way was used by the employés of the hôtel, practically ail 
night, and the chain was intended not to stop them but to prevent 
horse-drawn wagons and motor cars from using the passageway aftef 
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6 o'clock. Pedestrians, not familiar with the custom oî the hôtel were 
liable to use it and they had a right to assume that a chain was not 
stretched directly across their path, invjsible in the dusk or dim light. 
There were lights in the runway which might hâve revealed the situa- 
tion but they were not lighted at the time of the accident. 

The language of the New York Court of Appeals in McGuire v. 
Spence, 91 N. Y. 303, 43 Am. Rep. 668, is applicable: 

"But one who passes along a sidewalk bas a right to présume It to be safe. 
Ile is not called upon to anticipate danger, and Is not négligent for not being 
on his guard. Whoever left this area In the sldewallv open and uncovered 
was guilty of a positive wrong. It amounted to an obstruction of the street. 
It was a trap set for the unwary, or for those hurrled or Inattentive. Nobody 
was bound to anticipate Its existence, or to loolc for it, although it was visible. 
The plaintiff, therefore, was bound to no spécial care to avold such an acci- 
dent as happened, and the jury were justified on the facts In finding her free 
from négligence." 

We think the questions of fact were fairly presented to the jury 
and their verdict was fully justified by the évidence. 
Judgment affirmed with costs. 



AKALITIS V. PHILADELPHIA & READING COAL & IRON CO. 

(Circuit Court of Appeals, Second Circuit. .Tanuary 9, 1917. On Pétition for 
Kehearing, January 23, 1917.) 

No. 136 

1. Appeal and Errob ■©=31050(2) — Review — Harmeess Errob. 

In an action for the death of plaintifï's husband, a servant, the errone- 
ous admission of évidence as to the âges and occupation of plalntifC's chll- 
dren was harmless. 

[Ed. Note. — For other cases, see Appeal and Errer, Cent. Dig. § 4154; 
Dec. Dig. <3=>1050(2).] 

2. Appeal and Ekeok <S=»261 — Review — Présentation of Geounds of Re- 

view IN Court Below — Necessitt. 

Where no exception was taljen relating exclusively to the language of 
the summlng up of defendant's counsel, complalnt on appeal cannot be 
predieated thereon. 

[Ed. Note.— For other cases, see Appeal and Brror, Cent Dig. S 1500; 
Dec. Dig. <S=>261.] 

On Pétition for Rehearing. 

3. Trial ■§=5234(8) — Instructions — Refusal. 

Where, in an action for the death of plalntifC's husband, a servant, the 
question of defendant's failure to place other servants présent in court 
on the stand was fully dlscussed by counsel, the refusal of an instruction 
that the jury might assume that testimony of such wltnesses, which 
would hâve been only cumulative, would hâve been unfavorable to défend- 
ant, was not error, where the court informed the jury that they might 
draw such inferences as they saw fit from the failure of défendant to 
place such wltnesses on the stand. 

[Ed. Note.— For other cases, see Trial, Cent Dig. S 534: Dec Ditr 
«S=234(8).] . -& » , XJKK.. uiy. 
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In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by Marcel Ai<alitis against the Philadelphià & Reading Coal 
& Iron Company. There was a judgment for défendant, and plaintiff 
brings error. Affirmed. 

On writ of error to review a judgment entered December 19, 1915, In favor 
of the défendant and agàinst the plaintiff for costs. The action was brought 
in the Suprême Cîourt of New York to reeover damages sustained by the plain- 
tiff by reason of the alleged négligence of the défendant and was removed 
by the défendant to the United States District Court for the Eastern District 
of New York on the ground of diversity of citizenship. The plaintiff is the 
wldow of Vincent Akalitis, deeeased, and brings this action pursuant to the 
laws of Pennsylvanla (Act April 26, 1855 [P. L. 309] § 1), alleglng that he died 
of Injurlea received whlle working for défendant In the Silver Creek mine, 
Schuylklll county, Pa., in August, 1913. She asserts that said injuries were 
induced by the négligence of the défendant in failing to provide a safe place 
in which to work. The jury rendered a verdict in favor of the défendant. 

The record shows that the plaintiff bas assigned error in 99 instances, 
about half relating to the admission and the refusai to admit testlmony and 
the remaining half relating to exceptions to the rulings of the court in charg- 
ing and failing to charge varions propositions of law. Neither party bas flled 
a brief In accordance with the rules of thls court. 

Baltrus S. Yankaus, of New York City, for plaintiff in error. 
Macklin, Brown & Purdy, of New York City, for défendant in 
error. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). [1] The 
absence of brief s makes,it exceedingly diiïicult to deal with the questions 
argued. The testimony to which objection is made by the plaintiff in 
error found at folios 135 to 141 inclusive and folios 348 to 359 would 
seem to be immaterial but in view of what took place at the trial it is 
clear that its admission was not prejudicial to the plaintiff. It is as 
f ollows : 

"Q. Is the oldest boy, the 19-year old one hère? A. Yes, sir. Q. What is 
he doing? A. He is working In some factory. Q. What is the âge of the next 
child? A. 17 years. Q. Is it a boy? A. A daughter 15 years old. Q. Is she 
working? A. She just commenced. Q. Then the rest of the children are not 
working, are they? A. Four are going to school." 

The testimony at folio 348 is as f ollows : 

"Q. Hâve you ever been back to Pennsylvanla since you came to New York 
the first tlme? A. I was there on a vislt. * * * Q. When was it you 
^\ent back to Pennsylvanla on this vislt? A. I visited my brother and sisters. 
Q. When did you go back to Pennsylvanla then ? A. It was over a year ago. 
* * • In the next March It will be two years. • • * It was the first 
of March. I stayed there three days, and then I corne' back." 

If there was anything in this testimony which injuriously affected 
the plaintiff's case, we are unable to perceive it. That it was irrelevant 
and immaterial may well be admitted, but we do not see how it was in 
the least degree prejudicial. 

[2] The summing up by the defendant's counsel is printed in full in 
the record. Why this was donc does not appear. No réversible error 
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can be predicated of what counsel said to the jury as no exception was 
taken relating exclusively to the language of this address. The ques- 
tion of résidence was withdrawn from the jury by the counsel for the 
défendant. Upon the entire évidence we are satisfied that the ques- 
tions of négligence were for the jury to pass upon and that a resuit 
has been reached which is justified by the proof. 
The judgment is affirmed with costs. 

On Pétition for Rehearing. 

PER CURIAM. [3] The only ground stated in the pétition for a 
rehearing about which we need to say anything is the complaint that 
we did not expressly rule upon the petitioner's exception to Judge 
Veeder's refusai to charge a request. It was to the efïect that the jury 
might assume that the testimony of Lutcavage and Rowan, who were 
présent in court, would hâve been unfavorable to the défendant be- 
cause it did not put them on the stand. Rowan was assistant foreman. 
Lutcavage was a laborer under decedent's orders. Anything either 
of them knew would hâve been in the nature of things cumulative. 
Judge Veeder told the jury that counsel for the plaintiff and défend- 
ant had fully discussed the question as to the defendant's failure to 
put thèse men on the stand from their respective points of view and 
the jury might draw such inferences as they saw fit. This was as fa- 
vorable an answer as the plaintiff was entitled to under the circum- 
stances. 

The pétition is denied. 



THE ORION. 
(Clrciiit CouH of Appeals, Fourth Circuit. Decembcr 21. 1916.) 

No. 1480. 
Collision <®=3l36 — Suit for Damages — Proof of Damages for Détention. 
On an Issue as to the damages recoverable by a chartered vessel, injured 
in collision through the fault of the other vessel, by reason of loss of 
tlme whlle being repalred. proof of the time lest and of her dally net 
earnings under her then charter is sufficlent to make a prima facle case, 
in the absence of any countervalUng évidence. 

FBd. Note. — For other cases, see Collision, Cent. Dig. § 290; Dec. Dig. 
<g=>136.] 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk ; Charles A. Woods, Judge. 

Suit in admiralty for collision by P. Manolondis, master of the 
steamship Orion, against John Scully and Thomas J. Scully, partners 
trading as the Scully Towing & Transportation Line, owners of the 
barge Scully. Decree for libelant, and respondents appeal. Affirmed. 

Frank V. Barns, of New York City, and Braden Vandeventer, of 
Norfolk, Va. (Hughes & Vandeventer, of Norfolk, Va., on the brief), 
for appellants. 

H. H. Little, of Norfolk, Va. (Hughes, Little & Seawell, of Nor- 
folk, Va., on the brief), for appellee. 

^csFor othsr cases se* same togle ft KET-NUMBBR In ail Kay-Numbered Digests & Indexes 
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Before PRITCHARD and KNAPP, Circuit Judges, and ROSE, 
District Judge. 

ROSE, District Judge. The Greek steamer Orion and the barge 
Scully, belonging to the appellants, were in collision on the morning of 
April 19, 1915. The steamship was damaged, and the necessity of 
repairing her injuries delayed her sailing 2% days. Her master filed 
a libel in personam against the appellants. They answered, but ulti- 
mately conceded that their barge was solely in fault. A référence was 
then made. After hearing testimony, the commissioner reported that 
the damages amounted to $2,468.58, of which $1,575 were for déten- 
tion, and the femainder represented the cost of repairs and other dis- 
bursements resulting from the collision. The appellants excepted to 
the commissioner's report, but after argument it was confirmed by 
Circuit Judge Woods, then by spécial assignment holding the District 
Court. 

While appellants hâve assigned as error the allowances for repairs 
and expenses, and hâve commented upon them as illustrative of what 
they claim was a laxity as to the proof of damage given below, they 
hâve confined their request for a reversai to that portion of the award 
intended to compensate for the time lost by the ship. They do not 
question that there was testimony justifying the finding that the colli- 
sion postponed her sailing by 2% days, but they contend that there was 
no sufficient évidence as to what such delay cost her owners, if it cost 
them anything. 

The ship was at the time under charter, and at the demand of the 
appellants the charter party was put in évidence. The master, who 
was examined immediately after the collision, and of course before 
the ship sailed from Norfolk, testified as to the time consumed in mak- 
ing the voyage under the charter party from Genoa to Norfolk, as to 
the time which would probably be required to complète the return 
voyage, and the number of days which would be necessarily occupied 
in discharging her cargo in Italy. From the data thus furnished the 
commissioner calculated the gross daily eamings of the ship under the 
charter party. Her master also testified as to the disbursements which 
the ship would hâve to mal<e in order to earn this money. From this 
data the commissioner calculated the daily net earnings of the ship at 
$630 per day, and awarded $1,575 as damages for her détention for 
2y2 days. The appellants say that the charter party shows that the ship 
would hâve been subjected to other expenditures than those included 
by the commissioner in his calculation. They did not attempt, how- 
ever, to show that such expenditures were in fact incurred on that par- 
ticular voyage by the ship, what was their amount, or what would 
ordinarily be their amount. It is highly improbable that, had full évi- 
dence been given as to such matters, the commissioner's calculations 
would hâve been materially afïected. The record does not disclose that 
thèse particular objections were ever brought to his attention. 

The second contention of the appellants is more far-reaching. They 
point to the fact that the ship ofifered no évidence as to the rates pre- 
vailing in the freight market at the time, nor did she show that she 
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either could or did procure immédiate employment at equally satis- 
factoiy rates so soon as she completed the charter party in question. 
She produced no proof as to what her earnings had been for a period 
before and after such charter party. It is common to use some one 
or two or ail of thèse methods to détermine or aid in determining the 
value of time ta a ship. There are circumstances in which the omis- 
sion to prove any one of them would be fatal to her claim, but the ad- 
miralty is a very practical branch of law. It has, with référence to 
the testimony it will consider, always refused to subject itself to iron- 
bound rules. It is continually called upon to deal with transactions, 
some parts of which hâve taken place in distant parts of the world. 
To require each détail to be proved in the way upon which a court of 
common law would insist would be to deny justice. The cost of pro- 
curing the testimony would oftentimes exceed the amount in contro- 
versy. 

Ail the world, even a judge, knows that frei'ght rates hâve been 
steadily rising ever since the fall of 1914, and that every ship which 
could safely float has been in constant demand. To require formai 
proof of such facts would be pedantry run mad. If the appellants had 
any reason to believe that the charter party in évidence was at a higher 
rate than the ship could command at the end of her voyage, or that 
there were any other circumstances which made the sum awarded in 
this particular case unjust, they could hâve brought them to the at- 
tention of the commissioner, or of the learned judge sitting below. In 
that event, had any of their allégations seemed at ail plausible, the ship 
could, and doubtless would, hâve been required to produce further tes- 
timony. In the absence of ail countervailing évidence, the ship made 
out a sufficient prima f acie case. 

The decree below must therefore be affirmed. 



PANAMA H. CO. v. BOSSE. 

(Clrciilt Court of Appeals, Fifth Circuit. Februaiy 5, 1917.) 

No. 3015. 

1. Master and Servant <®=3304 — Liabilitt to Third Peesons — ^Violation 

or Speed Régulations. 

A corporation operatins a inotorbus Is llable for injuries caused by 
the négligence of its chauffeur in running at a speed faster than per- 
mltted, since a corporation can act only through agents, and every act 
of an authoriz.ed agent within the scope of his employment is the act of 
the corporation. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 1226- 
1229 ; Dec. Dig. <g=>304.] 

2. Damages <3=»32 — Personal Injuries — Pain and Sottering. 

Under the jurisprudence of the Canal Zone, and under Clv. Code Re- 
publlc of Panama, arts. 2341, 2356, in force in the Canal Zone, damages for 
physical pain and suffering are recoverable. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §S 40, 41, 71; Dec. 
Dig. <ë=>32.] 

^=»For other cases eee same topio & KBY-NUMBER In ail Ke7-Kumbereâ OlgeBU & Indexes 



304 239, FEDERAL REPORTER 

3, Davagics <S=3l32(13) — Excessive Damages — Injueies to Foot. 

Where plaintlff was knocked down by a motorbus, the wheels of 
which passed over hlm, canishing hls right foot, breaking the bones there- 
of, and necessltating the amputation of the second toe of one foot, from 
which, however, no permanent injury, which would cause any diminution 
of his earnlng capacity, would resuit, a verdict for $2,500 damages is not 
so excessive as to justify interférence by the Circuit Court of Appeals. 

[Ed. Note. — For other cases, see Damages, Cent Dlg. § 384; Dec, Dig. 
©=3132(13).] 

In Error to the District Court of the Canal Zone; William H. 
Jackson, Judge. 

Action by Théodore Bosse against the Panama Railroad Company. 
Judgment for plaintifï, and défendant brings error. Affirmed. 

Frank Feuille and Walter F. Van Dame, both of Ancon, Canal 
Zone, for plaintifï in error. 

Théodore C. Hinckley and Stevens Ganson, both of Panama, Re- 
public of Panama, for défendant in error. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

PARDEE, Circuit Judgfe. This suit was brought in the court be- 
low under article 2341 of the Civil Code of the Republic of Panama, 
in force in the Canal Zone, reading as f ollows : 

"He who shall hâve been guilty of an offense or fault, which bas caused 
another damage, is obligea to repalr it, without préjudice to the principal 
penalty which the law imposes for the fault or offense committed" 

— to recover damages from the Panama Railroad Company on the 
folio wing State of facts: The plaintiff in error, a corporation organ- 
ized under the laws of the state of New York, was operating motor- 
busses between the town of Balboa and the city of Panama in the 
month of July, 1916, and in the afternoon of the 3d day of that 
month a motorbus of plaintiff in error, while being driven by the 
chauffeur in charge, an employé of the plaintiff in error, at a rate of 
speed in excess of 20 miles per hour in the public highway in the 
town of Balboa, without warning, struck défendant in error and 
knocked him down; the wheels of the motorbus passing over him, 
crushing his right foot, breaking the bones thereof, and causing him 
such severe injury that he was forthwith removed to the Ancon Hos- 
pital for treatment. Défendant in error was struck by the motorbus 
on a public highway, which, at the time, was fiUed with pedestrians, 
fncluding women and children. There were no sidewalks on either 
side of the road. As a resuit of the iujury, défendant in error suf- 
fered the loss of the second toe of the right foot, from which no per- 
manent injury will resuit, to cause him any diminution of his capacity 
to earn a livelihood. 

The complaint filed in the case alleged the violation of the speed 
order promulgated by the executive of the United States February 
28, 1912, and also alleged confinement in hospital for a considérable 
length of time, and that complainant had suffered physical damage,. 

€=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered DlgesU & Inaexea 
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and in mind and health, by pain and sufïering. To this complaint, the 
défendant below interposed a demurrer, on the ground that the same 
does not state facts sufficient to constitute a cause of action, and es- 
pecially to ail that part of plaintifï's complaint wherein mental and 
physical pain and suffering are set up as an élément of damages. This 
demurrer was overruled, trial was had before a jury resulting in a 
verdict of $2,500, and, judgment being rendered thereon, motion was 
filed for a new trial, which was overruled; whereupon défendant be- 
low sued out this writ of error. 

The assignments of error cover the overruling of the demurrer, 
the refusai of the court to direct a verdict in iavor of the défendant, 
and the overruling of a charge that the jury be instructed that the 
physical pain endured by the défendant in error as the resuit of his 
injuries constitute no élément of damages under the laws of the Ca- 
nal Zone, and that the court erred in overruling the plaintifï's motion 
for a new trial. 

[1] On considération of the record, we conclude that the demur- 
rer to the complaint was properly overruled. The main contention 
on that ground is that the railroad company was not responsible for 
the acts of négligence of its employés resulting in injury to others. 
Corporations act only through agents, and every act of an authorized 
agent within the scope of his employment is therefore the act of the 
company. 

[2] Under the jurisprudence of the Canal Zone, and we think a 
proper interprétation of articles 2341 and 2356, damages for physical 
pain and suffering are recoverable. 

[3] While the objection that the verdict was excessive is insisted 
upon in this court, we find nothing in the record in the way of facts 
to justify our interférence therewith. 

On the whole record, we find no réversible error assigned or patent, 
and the judgment of the District Court of the Canal Zone is affirmed. 



In re KAUFMAN. 

In re SUISMAN. 

(Circuit Court of Appeals, Second Circuit. January 8, 1917.) 

No. 77. 

1, Banketjptct i®=404(1) — Dischaege — Nature of Right. 

Under the présent Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
544), a dlscharge is a légal right, unless some objection is flled and affirœa- 
tively sustained for reasons speciflcally enumerated in section 14 (Comp. 
St. 1913, I 9598) of the act. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 679, 681- 
691; Dec. Dig. <S=404(1).] 

2. Bankruptct <S=>408(4) — Dischabge — Objections — CoNCBAiiiNQ Assets — 

OwNEESHiP or Peopeett. 

A voluntary bankrupt, to whom his brothers-in-law had conveyed a 
Btore under a recorded conditional sale contract, and who had permltted 

@=sFor otber cases see same toplc & KBY-NUMBSK in ail Key-Numbered Dlgests & Indexes 
239 F.— 20 
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It to be taken back by them under that contract more than two years be- 
fore hls bankruptcy, after whlch the banknipt was employed in the store 
as manager for bis brothers-in-law, and later for bis brotber, to wbora the 
store bad been conveyed by another recorded condltional sale contract, is 
not the owner of the store, so that bis failure to Hst It among hls assets 
is not a concealmeiit of property, which prevents bis discharge la bank- 
ruptcy. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <g=>408(4).] 

Appeal from the District Court of the United States for the Dis- 
trict of Connecticut. 

In the matter of Jacob S. Kaufman, voluntary bankrupt. From an 
order of the District Court, granting discharge to the bankrupt, Max 
Suisman appeals. Affirmed. 

In 1906 two brothers named Cantarow owned a drug store In the clty of 
Hartford. Thelr sister, a licensed pharmaclst, was engagea to be marrled to 
the bankrupt, Kaufman. By way of giving ber a dowry, the drug store was 
(in 1906) conveyed to the bankrupt and Miss Cantarow, who sbortly became 
Mrs. Kaufman. Such transfer was by a Mil of condltional sale duly recorded, 
the amount reclted as due to the Oantarows belng $2,000 — a sum apparently 
somewhat less than the store, good will, etc., were worth ; the overplus was 
dowry. The bankrupt and his wlfe conducted the store (Kaufman belng also 
a licensed pharmadst) in tbeir owri name until Aprll 22, 1912. Sbortly before 
that date a small judgment was obtalned against the bankrupt, and at vari- 
ons times, prior thereto some $600 bad been repaid the Oantarows by either 
Mr. or Mrs. Kaufman. i 

For the purpose of protecting themselves, as well as preventing collection 
of the judgment against Kaufman, the Oantarows, on sald Aprll 22d, took 
possession under tbeir condltional sale blll; the Kaufmans not objecting. 
Subsequently one of the brothers Oantarow conveyed his share of the business 
(thus revested in them) to another sister, one Sophie. On January 20, 1914.. 
thls brotber and sister conveyed the property to one Isaae L. Kaufman (a 
brotber of the bankrupt), conditioned upon the ultimate payment to the gran- 
tors of $5,000. 

Ail the af oresald conveyances and blUs of sale were duly recorded In com- 
pUance wlth the laws of Connecticut. The bankrupt's brotber was not a Ur 
censed pharmaclst, and the bankrupt took out such licenses as were necessary 
for the conduct of the drug store in his own name as an employé. There is 
uothlng to controvert the testimony that, from the tlme of the surrender of 
the property to the Oantarows in 1912, he was but an employé of his brothers- 
in-law, or his brotber, as the case might be. He managed the business from 
the time It was conveyed to bim and his prospective wlfe (who dled, appar- 
ently before bankruptcy). 

On March 27, 1914, Jacob S. Kaufman filed a voluntary pétition in bank- 
ruptcy, was duly adjudicated, and applied for dlscbarge wlthin the statutory 
period. This appeal was taken from the order overrullng objections and 
granting dlscbarge. 

Jacob Schwolsky, of Hartford, Conn., for appellant. 
Albert C. Bill, of Hartford, Conn., for appellee. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] If 
discharges in bankruptcy depended (as they once did) upon a vote of 
creditors, doubtless the method of conducting business hereinabove dis- 
played would not induce most men to grant the privilège prayed for. 
But a discharge under the présent act is a légal right, unless some ob- 
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jection be filed and affirmatively sustained, for reasons specifically 
enumerated in section 14 of the statute, and not otherwise. 

[2] The objections herein, though put in several ways, amount to 
this, viz. : That the drug store really belonged to Jacob S. Kaufman, 
and, not having been included in his schedules, he is guilty of con- 
cealing assets and making a false oath, and therefore should not be dis- 
charged. There is a portion of one objection, which apparently seeks 
to assert that discharge should be refused because the surrender or 
transfer of the drug store from the Kaufmans to the Cantarows on 
April 22, 1912, was in fraud of creditors. This may be quite truc, 
but the only conveyance of that kind which by section 14 of the act is 
made ground for refusing discharge is a transfer within four months 
of pétition filed, and this transfer was nearly two years old when the 
pétition herein was presented. 

The sole question raised by this appeal is whether, within the statu- 
tory period, Kaufman owned the drug store or conveyed the same. It 
is apparently true that the Cantarows, who undoubtedly owned it in 
1906, thereafter so arranged matters as to afford out of the business 
a livelihood to their sister and brother-in-law, giving them an oppor- 
tunity to become owners upon payment of sums of money, too mod- 
erate to be explained otherwise than by family affection. There was 
no secrecy about this; ail creditors could discover the actual status of 
affairs by investigating the public record office. One may suspect that 
the bankrupt's brother is really a servant, but there is no proof. Yet 
he took title from the Cantarows, who, if they wished to benefit the 
bankrupt without giving him property subject to payment of his debts, 
had the right of so doing, if the forms of law were observed. Légal 
formalities were observed, and we conclude with the District Judge 
that as matter of fact Kaufman did not own the drug store in question, 
nor any share thereof , for nearly two years prior to bankruptcy. 

The order appealed from is affirmed, with costs. 



In re BUDD. 
(Circuit Court of Appeals, Second Circuit January 9, 1917.) 

No. 135. 

BANKRaPTCT <®=255 — Right of Receivee — Possession of Leased Pbemises. 

Where the term of a lease was to begin at a date several months In 
the future, and It was agreed that the lessee, who had pald the flrst 
month's rent, should hâve possession rent f ree until the beginnlng of the 
term, that right inured to tlie benefit of the receiver in bankruptcy of the 
lessee, and the lessor cannot claim the reasonable rental of ttie premises 
during the time the receiver was lu possession prior to the commencement 
of the term fixed by the lease. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 352; Decv 
Dig. <g=3255.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 



<g=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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In the matter of William Budd, bankrupt. Pétition by the W. & E. 
Realty Company to revise an order of the District Court which r&- 
versed an order of the référée directing the trustée to pay the petitioner 
a certain sum for the occupation of the petitioner's premises by the 
receiver. Order of the District Court affirmed. 

Ernst & Cane, of New York City, for petitioner. 
Jesse S. Epstein, of New York City, for trustée. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

COXE, Circuit Judge. On October 22, 1915, the W. & E. Realty 
Company leased to the bankrupt, William Budd, the premises known 
as 157 West Thirty-Fourth street, New York, for the term of five 
years and nine months, beginning May 1, 1916. The rent for the first 
year was $6,000 with a small advance for each year thereafter. The 
rent for the month of May, 1916, was paid in advance and the bank- 
rupt entered into possession of the premises, no charge being made 
for the months intervening between October 22, 1915, and May 1, 
1916. On January 21, 1916, an involuntary pétition was filed and a 
receiver was appointed who remained in possession of the leased prem- 
ises until March 15, 1916. The claim asserted by the landlord — the 
Realty Company — is that the receiver is liable for a reasonable rent 
during his occupation of the premises. The receiver, on the other 
hand, insists that by express agreement between the bankrupt and 
the Realty Company the bankrupt was permitted to occupy the prem- 
ises until May 1, 1916, without compensation of any kind and that 
this right inures to the receiver who, in this respect, occupies the same 
position as the bankrupt, had no bankruptcy proceedings intervened. 
The référée decided that the receiver should pay for the use of the 
premises during the period which he occupied them. He says : 

"Not holding possession under a lease aceepted by himself or the trustée he 
cannot avail himself of any advantage which the bankrupt's lease carried aft- 
er January 21, 1916." 

The référée found that $883.18 was a reasonable sum for the re- 
ceiver to pay for such occupancy and made an order accordingly. The 
District Court reversed this ruling holding, in substance, that the right 
of possession by reason of the payment of the May rent and the priv- 
ilège of occupancy given by the landlord until that time, the trustée 
acquired the right to the possession of the premises as an asset of the 
bankrupt's estate. 

The bankrupt by the provisions of the lease and agreement with the 
landlord was given the use of the premises rent free until June 1, 1916. 
There is no dispute as to this proposition and the only question is 
whether the receiver occupying the position of the bankrupt and stand- 
ing in his shoes, is not entitled to the same rights. We cannot see 
why he is not so entitled. If the bankrupt had paid the rent in ad- 
vance can there be a doubt that during the period for which the rent 
was paid the use of the premises belonged to the receiver or trustée ? 
How is the situation altered because as part of the gênerai transaction 
the period until June Ist was given free of rent? Having expressly 
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agreed that this period belonged to the bankrupt how can the landlord 
successfully daim that it belongs to liim? In légal effect the posses- 
sion oi the premises was vested in the bankrupt until June 1, 1916. 
The order of the District Court is affirmed. 



NEILL et al. v. KINNET. 

(Circuit Court of Appeals, Third Circuit. January 25, 1917.) 

No. 2167 

1. Patents <S=526(2) — Invention — Combination of Old Eléments. 

In looking for invention in a combination of old éléments, the court Is 
guided by the nevf and useful means which the combination may afford, 
or the new and useful results which may be obtained from It. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. |§ 27, 30.] 

2. Patents i®=3328 — Valimtt and Infeingbment — Oïl "Well Deerick. 

The Neill patent, No. 933,386, for an cil well derrick of tubular métal, 
while not generic and for a combination of old éléments, in view of its 
novel and useful qualities of slmplicity, portability, durability, and econ- 
omy, ail of which hâve been recognized In the art In a marked degree, 
discloses patentable invention ; also held infringed. 

8. Patents <s=335 — Invention — Utility of Device. 

While a mère summation of points of merit does not constitute inven- 
tion, their présence in a mfirkedly increased measure cannot be overlooked 
in estimating the utility of a device, and in determining whether it pro- 
duces new and useful results, withln the princlple upon which patents are 
granted. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 39.] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by Thomas A. Neill and Lee C. Moore & Co. against 
Frank Kinney. Decree for défendant, and complainants appeal. Re- 
versed. 

Frederick W. Winter, of Pittsburgh, Pa., for appellants. 
Kay, Totten & Powell, of Pittsburgh, Pa. (Robert D. Totten, of 
Pittsburgh, Pa., of counsel), for appellee. 

Before BUFFINGTON, McPPIERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. This is an action for infringement of 
Letters Patent No. 933,386, for an oil well derrick. Claim 1, being the> 
only claim in issue, was held invalid by the District Court for want of 
patentable invention. The case cornes before us on this single issue, 
infringement being found if the patent is valid. The claim fairly de- 
scribes the invention, and is for a combination containing the éléments 
we hâve numbered. It is as f ollows : 

"1. A métal oil well derrick or tower, comprising (1) tubular leg sections, 
(2) clamping sockets uniting the ends of adjacent leg sections and (3) pro- 
vided with two sets of perforated ears or flanges located substautially 90 de- 
grees apart and each providing three perforations arrangea in vertical rela- 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Olgests & Indexas 
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tlon to each other, and (4) tubular glrts and braces provlded wlth flattened 
perforated ends, (5) a girt belng bolted to the Intennediate perforation in 
each set of the ears or flanges, and (6) a brace bolted to the upper and lower 
perforations of each set of ears or flanges." 

Ali thèse éléments (with the possible exception of the one nunibered 
3) are old in the art. We are therefore confronted with the question 
whether this daim présents a combination involving invention or is 
a mère aggregation of old éléments skilfuUy arranged. 

Drilling rigs, used in the drilling of oil wells, hâve made a great ad- 
vance from a primitive beginning. Into an art highly developed and 
conspicuous for the resourcefulness of its operatives the patentée en- 
tered, and in combining what was already there, he raises a very close 
question as to whether the structure of his patent is the product of his 
own mind or of the minds of others, and whether he has made a con- 
tribution to the art so original and substantial as to amount to a step 
in advance, for which he is entitled to the reward of a patent. The 
détermination of this question has required a considération of the art, 
its problems and accomplishments, to an extent not disclosed by the 
very brief outline that follows. 

Exploration for petroleum and natural gas has always been conduct- 
ed by drilling bore holes. In drilling bore holes there are two funda- 
mental opérations — drilling and hoisting — and the character of thèse 
opérations, considered witfi référence to the purpose for which they 
are conducted, the région of the undertaking, geological conditions, 
economy of construction and of opération and maintenance after com- 
pletion, détermines the character of drilling mechanism and structures. 

The record date of the art of drilling wells is January 15, 1808, and 
the original rig, used in drilling for sait, was known as the Spring Pôle 
and Tripod. This rig consisted simply of a wooden walking beam or 
spring pôle mounted on a forked stick, suggestive of an old-fashioned 
well-sweep, with its stationary end weighted by a stone. To the upper 
or spring end of the pôle was attached a rope, and to the lower end of 
the rope was connected a crude drilling instrument. This was lowered 
into tubing consisting of two strips of wood whittled in half tubes and 
wrapped with twine. The opération was performed by manually 
springing the elastic pôle up and down, causing the tool at the end of 
the rope to descend with force, ascend and descend again. Hère was 
a combination of drilling mechanism and drilling structure, and, primi- 
tive as it was, it contained the essential features of ail subséquent de- 
velopment in deep well drilling, and was adopted as the best the art 
afforded when the oil and gas industry started with a rush in 1859. 

The spring pôle and tripod principle, in which the structure and 
means of opération are inseparably combined, was pursued With varied 
modifications for years, until in the évolution of the art, drilling mech- 
anism became a thing apart from the supporting and hoisting structure 
which carried it, and the two became separate arts, or certainly dis- 
tinct branches of the same art. We are concemed in this suit not with 
drilling mechanism in the sensé of power and means of applying it, 
but with structures in which the drilling means is housed and the drill- 
ing opération conducted. 
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Considered with respect to its characteristîc as a structure, the 
spring pôle and tripod was f ollowed by the square-rigged braced wood- 
en derrick or hoisting tower of familiar appearance. The very early 
cil well derricks of this type were made of pôles eut from nearby for- 
ests and crudely framed together. Their subséquent modification was 
brought about by the requirement for increased strength and height, 
and consisted chiefly in a change from rough timbers put together by 
inexperienced hands to sawed lumber framed by skilled carpenters. 
Thèse derricks were high and narrow, and stood upon comparatively 
narrow bases. They were subjected to severe latéral strain from wind 
and to a compression strain that in certain opérations of hoisting 
was tremendous. While the problem of meeting thèse strains was 
in a measure solved by triangularly stiflfening the structure with 
braces and girts, the problem of wind strain had not been completely 
solved at the time of the invention in suit, but had indeed been some- 
what intensified by the substitution of planks for bare timber pôles. 

The first derricks were made of wood, because of the abundant sup- 
ply and low cost of material when operating in wooded districts. But 
opérations were at times conducted where wood was not at hand and 
was to be had only at high cost. The advantage of cheap material for 
wooden derricks was offset by the high cost of skilled labor required 
in constructing them and by the very considérable loss of lumber in 
taking them down by the customary method of toppling them over. 
Wooden derricks were also liable to destruction by fire, and in régions 
of large opérations were blown down by hundreds in heavy wind- 
storms. 

The uncertainty of oil flow and the movemicnt of opérations from 
one field to another made economy in the construction, removal, and 
new construction, a factor in the industry; hence inventors turned 
their thoughts to the art and invented derricks of many types, seeking 
always a structure made of cheap, strong and durable material, adapt- 
ed to be moved from place to place and to be used in timberless régions, 
and so designed as to permit the ready assembling and disassembling 
of parts at low cost and with little damage. Thus portable and semi- 
portable drilling rigs came into use. But it was soon found that port- 
able rigs could not economically be made of wood because of its de- 
structibility, so différent types of métal and semi-metal derricks came 
into the fîeld, each bringing its own peculiar merits and defects. 

The first métal derricks were of structural steel in angle iron parts. 
Their advantage over wood consisted in saving the whole structure 
upon removal ; but their disadvantage lay in their weight and in their 
greater material and labor cost. They were in a sensé vertically erected 
bridges and only men somewhat skilled in the art of bridge-building 
could erect them. 

The next step in métal derricks was in pipe or tubular construction, 
the particular field of the patent in suit. Pipe construction had advan- 
tages over angle iron construction, but its peculiar def ect was weakness 
at the joints at which the leg sections or uprights met and from which 
the girts and braces radiated. The joints held a real problem. This 
problem was attacked by ail patentées whose inventions are cited as 
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anticipations to the patent in suit, and it may safely be said was solved 
by none of them. 

Thèse patents were offered to show the state of the prior art, and 
were ail the testimony produced by the défendant. From thèse pat- 
ents, a very brief analysis of which is given in the margin,^ it is fair 
to say that Neill, the patentée, may hâve gotten the most of his ideas. 
He may hâve gotten from Snow (No. 493,660) the idea of a métal der- 
rick, and from Shannon (No. 876,243), Hyde (No. 331,714) and Gates 
(No. 41 1,432) the idea of a tubular métal derrick. Wilson (No. 566,364) 
and Caldwell (No. 487,902) may hâve suggested a socket without a 
clamp, and Bullock (No. 407,993) a socket with a clamp, and ail ex- 
cepting Snow may hâve shown the uses of girts, braces and sectional 
legs. While the disclosures of thèse prior patents may in one way or 
another hâve contributed elemental ideas to Neill's complète concep- 

iThe Shannon Patent, No. 876,243, the only tubular métal derrick deslgned 
for cil well use which appears actually to hâve been used, has the fatal defect 
of threaded leg joints, causing the legs to break where the threads eut the 
pipe, and also a structural weakness in boltlng a pair of braces to each glrt 
and the two girts to the same joint, so that 11 the joint boit breaks, the whole 
corner falls. 

In the Hyde Patent, No. 331,714, there are neither clamps nor sockets. The 
leg sections are joined by a threaded union, and are enclrcled by the eye of 
the girts and braces at the joint. There Is no testimony that derricks of this 
construction were ever used. 

In the Wilson Patent, No. 566,364, there Is a joint socket (not a clamp 
joint socket) In which tlie leg sections rest loosely. The girts are connected 
with the socket by threads, the braces by bolts. There Is a resemblance In 
the mechanlsm of this structure to that of the patent In suit In the vertical 
arrangement of the three parts for jolnlng braces and girts. 

,The Snow Patent, No. 493,660, shows a tower for windmlUs made of angle 
iron. This construction does not show sectional upright members and there- 
fore does not présent the problem of Joints and the necessity for clamp joint 
sockets, the essence of the patent in suit. 

The Caldwell Patent, No. 487,902, does not disclose means for clamping sec- 
tions of upright posts. In this construction, the posts merely fit into shallow 
tubular sockets to which braces are attached, and are adjusted by turn buck- 
les. There is no évidence that this devlce was ever used. 

The Gates Patent, No. 411,432, shows an Iron tower for tanks, in which the 
corner posts are pipes of one pièce from bottom to top, but says that the posts 
may be made of sections and be joined together by ordinary threaded cou- 
pling, a thing shown by the testimony in this case to be entirely impractica- 
ble for oll well Use. No problem of coupling is suggested or solved in this 
patent. 

The Bullock Patent, No. 407,993, shows a slotted sleeve for Connecting tubu- 
lar sections. It is a socket, in fact a clamp joint socket, but its arrangement 
is such that the leg sections enter the socket but a slight distance and are 
kept from contact by a space through which a tie-rod holding the girt is car- 
ried to the other side and bolted. The one similarlty of this socket to the 
socket of the patent Is that It Is a clamp joint socket, but it is so différent in 
structure and function that it cannot be considered to hâve solved the prob- 
lem of joining sectional uprights and horizontal and diagonal girts and braces 
In one grin. 

The Hyde Patent, No. 338,668, shows a method of forming an eye In the end 
of a tubular member. The flattenlng of a tube end and forming it into an eye 
Is old In the art and is one of the old thlngs which the patentée of the patent 
In suit appropriated. In dolng so, he dld not Impinge upon whatever inven- 
tion Hyde may hâve made. Thèse are ail the patents dted. 
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tion, they do not when aggregated disclose the Neill structure, nor did 
they suggest to others the possibility of his subséquent conibination. 
It is not possible to combine any two of their éléments and produce 
his structure, nor is it possible to produce it by combining ail, unless 
they be substantially modified, and a new élément of "two sets of per- 
forated ears or flanges located substantially 90 degrees apart and each 
set providing three perforations arranged in vertical relation to each 
other" for girt and brace attachment, be added. Though éléments of 
prior art patents are separately found in modified form in the Neill 
structure, thèse éléments as combined by Neill resemble nothing before 
combined in the art, and, in our opinion, do not constitute anticipations 
of the Neill patent. 

Though not invalid because anticipated by the art f rom which its élé- 
ments were taken, we approach the question whether the patent is in- 
valid for lack of invention in combining those éléments. The Patent 
Office found and the District Court denied invention upon precisely 
the same patent références. As thèse opposite findings raise a doubt 
as to invention, we address our inquiry to those considérations which 
the courts hâve said turn the scale in such cases. Smith v. Goodyear 
Dental Vulcanite Co., 93 U. S. 486, 23 L. Ed. 952. 

The District Court held the patent invalid upon its finding that the 
claim of the patent does not disclose a single élément not found in the 
prior art, and that the combination of éléments does not produce a 
new or better resuit than other derricks in the art, with the possible 
exception of greater durability. 

[1,2] In looking for invention in a combination of old éléments, we 
are guided by the new and useful means which the combination may af- 
ford or the new and useful results which may be obtained from it. 
The novelty and utility of the patent, both in means and results, are 
so closely related in the testimony that we shall consider them to- 
gether. There is no question that the old éléments of the patent, when 
combined, make a new structure ; nor is there question that they pro- 
duce new results. The question is whether the novelty of structure is 
patentable novelty, in that new results are produced by employing old 
means in a new way. It is difficult to find invention in the structure 
from new functions separately performed by the old éléments, because 
alone each performs very much its old function, but collectively they 
perform a new function by producing new and better results than be- 
fore produced either separately or in combination. Therefore, the pat- 
entable novelty of the invention must be determined not alone by the 
novelty of its means, which includes marked simplicity of construction 
and the solution of the problem of weak joints in tubular derricks, but 
by the number and measure of its new uses and improved results, the 
principal of which are simplicity and economy in construction, opéra- 
tion and transportation, ail promptly recognized and extensively adopt- 
ed by the art. 

The derrick of the patent is singularly simple. It is excelled in that 
regard by no other derrick shown in the testimony. Its simplicity is 
its chief claim to excellence, though it was its undoing in the court 
below. In design it is simpler than a child's Meccano, and in assem- 
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bling and putting together its parts, less thought is required than in 
putting together that toy. The parts are so formed in shape and size 
that they fit only their proper places and cannot be put together wrong. 
In this respect they are f ool-proof . They may be assorted and put in 
place entirely by unskilled labor with the aid of no other tool than a 
wrench. The sections are so arranged in dimension that as the struc- 
ture rises it may be used as its own scaffolding. The clamp sockets fit 
only the places intended for them, and to the clamp sockets are con- 
nected the girts and braces in the only places in which they can be fas- 
tened, the tension of ail parts being estimated and perfected in the 
shop, thereby dispensing with mechanical adjustment or manipulation 
in the field. The structure may be disassembled as readily as assem- 
bled, again acting as its own scaffolding. It may be transported at 
lower cost because of its lesser weight and without the damage usual 
to threaded and délicate parts of other meta! designs. 

The derrick of the patent, though lighter, is stronger than any shown 
in the art, and though not presenting the first clamp joint socket, it em- 
ploys one that disposes of the problem of weak joints in tubular struc- 
tures. The structure is more durable in service and transportation, 
thereby appreciably reducing loss by damage and decreasing cost of 
labor in those opérations, which hâve always been important economical 
considérations in the use of derricks. With the derrick of the pat- 
ent it is testified that the only loss customarily occurring is the loss of 
nuts and bolts. The saving in labor cost is effected and measured by 
the substitution of common labor for skilled labor. While its original 
cost is greater than that of a wooden derrick, yet because of its durabil- 
ity and economy in handiing, its cost is less in the end. Its capacity 
to stand latéral wind pressure is an important élément of economy, one 
witness testifying that out of 1,(XX) wooden rigs he had seen as many 
as 200 blown down in one storm, while he had never had a Neill der- 
rick blown down. 

Its novelty and utility in structure and results hâve commanded a 
prompt and extensive récognition by the art, one witness testifying that 
his oil Company abandoned the use of ail wooden and steel derricks 
when the Neill derrick appeared, and now uses 3,000 of them. Another 
witness stated that the other steel derricks he had seen in use were 
about one per cent, of the number of Neill derricks. Another testified 
that his oil company had in use seven or eight angle iron derricks and 
five or six hundred Neill derricks. Rig-builders testified to the rap- 
idly growing and expanding use of the Neill derricks over other métal 
derricks ; and the licensee showed that it had f urnished approximately 
165,000 clamps (the central élément of the patent) for use upon Neill 
derricks in ail the oil states of the country, except California, and that 
it had sold derricks to 200 customers widely distributed in East Indies, 
Russia, Austria, Galicia, Roumania, Trinidad and British Guinea. 

[3] While the derrick of the patent, in view of its position in the art, 
is not a pioneer, and while it is not a great invention, yet it has in com- 
bination in a novel and useful way the qualities of simplicity, portabil- 
ity, durability and economy. We are of course aware that a mère sum- 
mation of points of merit does not constitute invention any more than 
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a mère aggregation of cléments. Yet their présence in a markedly in- 
creased measure cannot be overlookcd in estimating the utility of a de- 
vice and in determining whether it produces new and useful results 
within the principle upon which patents are granted. Thèse qualities do 
net separately appear to the same extent in any derrick shown to hâve 
existed before, and are not collectively f ound in any derrick at ail. The 
récognition by the art of its new means and results, and the fact that 
the structure of the patent has largely replaced many structures of 
other designs, constitute persuasive évidence of invention and are 
proper matters to be put in the scale when invention is in doubt. Min- 
erais Séparation Co. v. Hyde, 242 U. S. 261, Z7 Su'p. Ct. 82, 61 L. Ed. 

: Diamond Rubber Co. v. Consolidated Tire Co., 220 U. S. 428, 

31 Sup. Ct. 444, 55 L. Ed. 527; Carnegie Steel Co. v. Cambria Iron 
Co., 185 U. S. 403, 429, 430, 22 Sup. Ct. 698, 46 L. Ed. 968; The 
Barbed Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154; 
Smith V. Goodyear Dental Vulcanite Co., 93 U. S. 486, 23 L. Ed. 952. 

We are of opinion that invention is shown and that the first claim 
of the patent is valid. 

Although the patentée has not made a generic invention, he has nev- 
ertheless made a distinct advance in the art, for which within its scope 
he is entitled to protection from infringement. We are of opinion 
that the structure of the défendant clearly inf ringes the first claim of 
the patent in suit, and therefore direct that 

The decree below be reversed. 
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MERGENTHALER LINOTYPE CO. r. INTERNATIONAL TYPESETTING 
MACH. CO. et al. INTERNATIONAL TYPESETTING MAOH. CO. et al. 
V. MERGENTHALER LINOTYPE CO. MERGBNTHALBR LINOTYPE 
CO. V. INTERTYPE COKP. 

(Circuit Court of Appeals, Second Circuit December 12, 1916.) 

Nos. 50, 118. 

1. Patents <S=>328 — Validitt and Infbinqement — ^Typogbaphical Machine, 

Tlie Kennedy patent, No. 1,104,512, for a typographlcal machine, con- 
cedlng its valldlty, held not inf rlnged. 

2. Patents <S=>328 — Validitt and Infbingement — Linotype MachinEi. 

The Hall patents, No. 665,212 and No. 665,326, relatlng to slugs In a 
linotype machine and casttng mold for the same, held not anticipated, 
valid, and infringed. 

Appeals from the District Court of the United States for the Eastern 
District of New York. 

Suits in Equity by the Mergenthaler Linotype Company against the 
International Typesetting Machine Company and Erskine Hewitt, re- 
ceiver of such company, and against the Intertype Corporation. From 
the decree in the first suit, both parties appeal; in the second suit, 
plaintiff appeals. Affirmed. 

By reason of the décisions of the District Court and the action of the; 
plaintiff in withdrawing its appeals as to two of the patents originally 
involved the présent controversy is limited to the Kennedy patent and 
the two Hall patents. The claims involved are 19, 20, 21, 22 and 55 of 
the Kennedy patent No. 1,104,512, claim 2 of Hall patent No. 665,212 
and claim 1 and 2 of the Hall patent No. 665,326. 

Robert Fletcher Rogers and William R. Kennedy, both of New York 
City, for Mergenthaler Co. 

Edmund Wetmore and Robert D. Eggleston, both of New York City, 
for appellees International and Intertype Cos. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. By reason of the number of patents involved 
directly and indirectly and by reason of the fact that both parties hâve 
appealed from the décisions of the District Court, the record présents 
a complicated and confusing situation. The issue is, however, much 
simplified by the following statement found in the brief of the plaintiff- 
appellant : 

"The particular patent thus Involved in the two cases Is Kennedy No. 
1,104,512, to which the présent brlef Is limited as the others are of compara- 
tlvely minor importance." 

[ 1 ] We will, theref ore, proceed to an examination of the issues pre- 
sented by the Kennedy patent. The original Mergenthaler linotype 
patented in March and May, 1885, and in September, 1890, was a ma- 
chine of extraordinary capacity and utility. It seemed to possess al- 

Ê=>For other cases see same topie & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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most human attributes and as soon as it was understood there was a 
complète révolution of the printing art. In most of the large printing 
establishments thèse machines are found and their use, which began 
over 30 years ago, has become well-nigh universal. This machine is 
now f ree te ail, and in considering improvements thereon we should not 
be influenced by the character of the basic invention but should treat 
the machine upon which improvements hâve been made, precisely as we 
would treat changes and improvements upon any other complicated 
and ingenious combination, uninfluenced by the marvelous capacity of 
the original Mergenthaler machines. In other words, after the expira- 
tion of the basic patents the machines covered thereby were open to the 
use of ail and the défendants bave the same right as the plaintiff to make 
and use thèse machines, thus set free by the expiration of the patents. 
There is now no room for a broad generic invention and whatever 
patents hâve been issued since the expiration of the basic patents or 
which hereafter may be issued, must necessarily be for improvements 
only. Both parties may improve the original linotype machine and, if 
what is done in this way required the exercise of the inventive facul- 
ties, may secure a patent theref or, but neither party can maintain a mo- 
nopoly in that which was set free bv the expiration of the basic patents. 
In Mergenthaler Co. v. International Co., 229 Fed. 407, 143 C. C. A. 
527, which, like the présent action, was brought upon patents for miner 
détails, this court in a preliminary statement used the following lan- 
guage which is applicable to the présent situation : 

"Every patent hère Involved deals with some détail of the complicated 
machine known as the 'Linotype.' That remarkable and successful machine, 
which revolutionized the printing art, was coneelved by Mergenthaler and in 
its great fundamentals protected by patents, which were correctly held to be 
pioneers in the art. National Tj'pographlc Co. v. New York Typographie Co. 
(C. C.) 46 Fed. 114. Thèse fundamental patents hâve now expired. During 
their lifetime Improvements in one or other of the détails of their structure 
were devised, some trivial, some of more importance. Although it was not 
to be expected that the patents taken ont to cover them would receive the 
broad construction which had been accorded to the earller group, the patent- 
ées who took them endeavored, so far as possible, to Incorporate In them 
statements as to 'essence of the Invention' and claims so phrased that con- 
tention mlgbt be made that their language was broad euough to cover com- 
binatlons in some instances, qulte difCerent from those particularly shown in 
the spécifications and drawings." 

The District Judge selected claim No. 22 of the Kennedy patent as 
the best illustration of the group of claims now involved. It is as fol- 
lows: 

"In a typographical machine, the combinatlons of dlstributing mechanism, 
a plurallty of magazines facing in the same direction and movable as a whole 
to shlft one into and another out of operative relation to the dlstributing 
mechanism, and means for effecting such movement of the magazines, the said 
means being mounted upon the machine frame so as to be removable there- 
from as a whole." 

The judge thought that the "idea of malting a unitary structure 
which could be easily removed and nearly as easiïy fitted even to exist- 
ing second-hand machines, was and is Kennedy's real thought and hi? 
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âctual contribution to the sum of human knowledge." He also tliought 
it was "a meritorious though minor feat of invention," but that the 
claim was net infringed for the reason that the defendant's device is 
not removable at ail in the sensé in which "removable" is used in the 
patent. It will serve no useful purpose to discuss the prior art in dé- 
tail. Substantially ail that it is necessary to say will be found in the 
opinions below and in the opinions of this court on the former appeal. 
In brief, the situation is this — a great invention which the plaintifï con- 
trolled became public property by the expiration of the basic patents. 
Anxious to continue this profitable business it has, as stated in defend- 
ant's brief, secured "about 1,000 patents relating to linotypes," and has 
brought many suits for the évident purpose of eliminating the défend- 
ants as competitors. 

Although the plaintifï is entirely within its rights, its action in pur- 
suing the, défendants upon what, in many instances, are claims for un- 
important détails of construction, hardly commends it to a court of 
equity. Dodge in 1895 produced a machine described as a combina tion 
in a linotype patented to Mergenthaler one of the éléments being "means 
for adjusting the magazine to bring one or another of its compartments 
into operative relation to the distributing and assembling mechanisms." 
Wich, in 1901, says: 

"One object of the présent Invention Is to equip a Mergenthaler linotype 
magazine coœprislng a séries of magazines." 

Other prior patents show a plurality of magazines, each containing 
a set of matrices so arranged that any one of the magazines may, at 
will, be brought into operative relation with the other parts of the ma- 
chine. Without going further into the détails of the prior art, there 
can be no doubt, we think, that on February 1, 1913, the date of Ken- 
nedy's application, the field of invention was an exceedingly narrow 
one. Assuming that the patent is valid it must be construed narrowly 
and we are of the opinion that as so limited, it is not infringed by the 
defendant's machines. Substantially the same machine is involved that 
was the subject of controversy in the former suit. 229 Fed. 407, 143 
C. C. A. 527. To State the arguments upon the question of infringe- 
ment would greatly extend this opinion without any corresponding ad- 
vantage. The matter is tersely and clearly summed up by the District 
Judge in his opinion on motion for preliminary injunction of May 26, 
1916, as follows : 

"But even If resuit only be looked at I do not thInk that elther defendant's 
présent or former resuit is that of Kennedy. What he did was to show a sim- 
ple and ingénions method of adapting a single magazine machine to multiple 
magazine requirements. What the défendant has now done is to make a 
main frame which will support upon the same pivots or pinlons any one of 
three supporting frames of differing capacitles; but each of the three sup- 
portlng frames Is mechanically exactly the same frame that was urged as an 
infrlngement in the last litlgation. If that frame did aot infringe none of the 
présent models can offend." 

[2] It remains to consider the two Hall patents Nos. 665,212 for a 
mold and 665,326 for a slug, and the decree based thereon in favor of 
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the plaintiff. The International Typesetting Machine Company and its 
receiver appeal from the decree. Claim 2 of the mold patent is alone 
involved and is as follows : 

"2. A linotype-mold, having the slot o, groove S, and groove 6, substantially 
as described and shown." 

Both daims of the slot patent are involved and are as follows : 

"1. The improved linotype having a broad upper face with the type char- 
acters thereon, the relatively thtn body portion, and the ribs on the body sus- 
taining the overhanging portion of the face. 

"2. A linotype having an unbroken upper face, a relatively thin slug or 
body to sustain the same, and ribs extending from the overhanging portion of 
the face downward on the body, said ribs and the vertical edge of the over- 
hanging part being flush with each other and parallel with the opposite slde 
of the slug, whereby the slugs are adapted to be locked together and to pro- 
duee a form without openings in its surface." 

Thèse improvements seem so simple and obvious as the natural de- 
velopment of the art that we are in doubt whether anything more than 
the skill of the calling was required to make the changes required. The 
original Mergenthaler patents, as before stated, revolutionized the 
printing art and every feature of that machine is regarded as sharing 
in some degree, at least, in the wonderful advance made in that art. 
What would be regarded as a simple and obvious improvement in an- 
other machine is in this art looked upon as the product of a high type 
of inventive genius. Though we think this homage is perhaps carried 
too far, we appreciate that in a machine so complicated and so delicate- 
ly organized, it may be doing injustice to one who makes a well defined 
advance in the art to treat him as a skilled mechanic only. Undoubted- 
ly a slug which carries a large face must be made of less métal pro- 
portionately than the small solid slug. Hall bas the advantages of the 
solid slug, but by reducing the amount of métal used he enables it to 
chill and set quickly in the mold and reduces the amount of métal to 
be eut away by the trimming knif e. The mold patent is also for a small 
improvement substantially the same as in the slug patent as the one is 
cast in the other. The question of invention is a doubtful one but we 
are inclined to think the doubt should be resolved in favor of the pat- 
ents. 

It follows that the decrees of the District Court are afifirmed with 
costs. 
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PELTON V. AMBKICAN AUTO HEATER CO. 

(Circuit Court of Appeals, Second Circuit. December 12, 1916.) 

No. 94. 

Patents ®=>328 — Infeingement — Engine Exhaust Heateb. 

Tlie Kempsliall patent, No. 670,080, for a device for uslng engine ex- 
haust! for lieating purposes as llmited by its spécifie description of the 
device, held not infrlnged. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit in equity by Clyde S. Pelton against the American Auto Heater 
Company. Decree for défendant, and complainant appeals. Affirmed. 

Tlie action Is upon the single elaim of the Kempshall patent, No. 670,080, of 
March 19, 1901, for a "device for utillzlng engine exhaust for heating pur- 
poses." 

The spécification déclares that the invention relates "to an improvement la 
engines for use in motor carriages, and has especial référence to that class 
of engines which are internally explosive." It also states that the patentée 
desires to utilize "exhaust gas or steam" for heating purposes, and that the 
device Is "equally applicable to engines in which steam is employed as the mo- 
tive force." Decree was based (as appears from the opinion only) solely on 
noninfringemeut. 

The claim in suit is as follovi-s: 

"The combination with an engine, of two mufflers adapted to receive the ex- 
haust therefrom, one thereof situated to serve for heating purposes, independ- 
€nt connections between sald mufflers and the exhaust of the engine, and 
valves for controlUng each of said independent connections, whereby either 
one of said mufflers may be employed according as heating is desired, sul)- 
stantially as described." 

Melville Church, of Washington, D. C, for appellant 
William Macomber, of Buflfalo, N. Y., for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The court 
below did not specifically pass upon the validity of the patent, nor do 
we express any opinion thereupon. 

After décision belov^r, but before final decree, and on May 18, 1916, 
a disclaimer was filed striking otit of the spécification ail référence to 
the use of the patented device with or in steam engines. The évident 
purpose of this was to lirait the inventive thought to a heating ap- 
paratus in conjunction with what are commonly called "gas engines," 
as distinct from those steam driven. The validity of this disclaimer 
we do not find it necessary to pass on, and shall assume that the pat- 
ent is to be construed as it would hâve been if the matters sought to 
be disclaimed "had never been included in tlie description of the in- 
vention, or the claims of the spécification." Schwarzwalder v. New 
York Filter Co., 66 Fed. 158, 13 C. C. A. 380; Dunbar v. Meyers, 94 
U. S. 194, 24 L. Ed. 34. 

<g=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered DigestB & Indexe* 
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The patentée does not prétend to hâve devised a new muffler or muf- 
flers ; indeed, he recommends the use of a style covered by an earlier 
patent referred to in his spécification. 

He shows two muffllers (preferably of another man's style), one situ- 
ated in the usual place (i. e., in proximity to the actuating machinery), 
and another and (so far as the patent shows) identical muffler situated 
in or under the body of the carriage, and connected with the engine 
cylinders by long pipes branching from the exhaust. By thèse pipes 
the products of combustion are to be conveyed far enough from the 
engine, to enable the passengers in the coach to warm themselves at 
the second muffler. The noise of the exhaust is lessened or silenced, 
in the same manner and by an identical device, no matter whether the 
weather be hot or cold, or what muffler be connected with the exhaust. 
This resuit is reached by "valves for corttrolling" the passage of the 
heated gases, and thèse valves as shown are of the ordinary screw type. 
The method of heating is to eut oflf the warm weather muffler by means 
of a valve at each end thereof and open two valves on branch pipes 
from the exhausts, thus permitting the gases to flow into the heater 
muffler. 

Reading this patent as though Kempshall had never said anything 
about steam engines, it is just as true as before that the patent is to 
be interpreted in the light of the prior art. This phrase means (at least) 
the sum total of ail such achievements and facts made public before 
the date of invention, as enable or tend to enable skilled men to do what 
the patentée claims as his invention, and of ail facts and achievements 
that render easier the doing thereof. 

It cannot be denied that a knowledge of how to minimize or silence 
the noise of a steam exhaust, or to use the products of combustion 
in a locomotive furnace for heating purposes, go far to enable any 
skilled mechanic to attack if not to solve the problem laid before Kemp- 
shall ; for "explosion," as that term is used in relation to gasoline en- 
gines, is but an accelerated combustion, and many problems of ex- 
plosion engines are identical with those of steam. 

It follows that a considérable number of patented devices introduced 
in évidence are to be considered as prior art in relation to this patent, 
even admitting the validity of the disclaimer. Of them it is enough 
to say that Scott, 381,647, and Healey, 491,482, clearly show arrange- 
ments for utilizing steam engine exhausts of such a nature as to greatly 
limit the field pf invention open for the utilization of any exhaust; 
while Pennington, 570,441, shows that it was not new to utilize for 
heating purposes the particular kind of exhaust incident to an explosion 
engine. 

But it hardly needs considération of the prior art to perceive the 
limitations of this patent. The patentée has limited it himself, for he 
claims nothing but a combination so specifically described as to render 
it necessary to hold that the only novelty asserted is the means de- 
scribed, of shutting ofï the primary muffler when using the heater ; and 
such was the décision below. 
239 F.— 21 
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This défendant uses the ordinary exhaust pipe in proximity to the 
engine, from that a brandi leads backward, which becomes a heating 
coil that in turn discharges into a second muffler. This second muf- 
fler is not a heater, nor are there indépendant connections between the 
two mufflers and the e^hâust. The def endant's single valve is not 
only différent in construction, but it is so arranged that it can never en- 
tirely close the main exhaust, and is therefore unable to perform the 
function of the two sets of valvçs which are an essential feature of 
the patent in suit. 

Upon the ground of noninfringment the decree is affirmed, with 
costs. 



GLOBE KNITTING WORKS v. SEGAL et al. 

(District Court, B. D. Pennsylvanla. January 31, 191T.) 

No. 1295. 

1. Patents <S=>262, 319(1) — Infkingement — Remédies. 

The remedy of a patentée In case of infilngement Is an action at law 
to recover damages together wlth the right to an injunctiou to restraln 
further Infringement. in which case, because of necessity, a court of 
equity may, to do full and complète justice, award damages. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 403 ; Dec. Dlg. 
<S=262, 319(1).] 

2. Patents ®=»319(1) — Infringement — Jubisdiction — Relief. 

In a suit for the Infringement of a patent, the right of a court of eqult.7 
to award damages is dépendent on the granting of purely équitable relief. 
[Ed. Note. — For other cases, see Patents, Dec. Dlg. ®=3319(1).] 

3. Patents <S=5222 — Infringement — Damages. 

Rnder Rev. St. § 4900 (Comp. St. 1913, § 9446), a patentée who dld not 
mark his devlce wlth the word patented Is not entitled to recover damages 
for an infringement except on proof that défendant after notice of the 
Infringement continued It. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 352; Dec. Dlg. 
<S=3222.] 

4. Appeal and EiiBOR <S=>662(1) — Reoobd — Conclusiveness — Moot Case. 

While the courts wiU not détermine a mère moot question or pass on 
abstract claims, a suit for the Infringement of a patent wlU not be dis- 
missed on the ground that only a moot question is involved, because of the 
undenled statement by defendant's counsel that the Infringement was 
merely trivial and was desisted from as soon as the attention of défend- 
ant was called to it; the record showlng a déniai by défendant of every 
clalm of right made by plalntlfC and a stipulation that défendant after 
notice of plaintlff's clalm and knowledge of the assertion of infringement 
had dlsposed of articles which plalntlff claimed Infringed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 2850; 
Dec. Dlg. ®='062(1).] 

6. Patents ®=5328 — Consteuction — Infringement. 

The Clarlîe patent, No. 1,035,819, for an improved union suit under- 
garment, construed, and helâ In view of the prlor art and patents not 
to disclose patentable invention with respect to the clalm of a closed 
crotçh of a double thickness of elastlc material and so not infringed by 
défendants. 

e=>For other cases see aame topic & KEY-NUMBER In ail Key-Numbered Dlgeats & Indexes 
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In Equity. Bill by the Globe Knitting Works against Keeva Segal 
and Benjamin Segal. Sur trial hearing on bill, answer, and proofs. 
Bill dismissed. 

Cornélius D. Ehret, of Philadelphia, Pa., and Luther V. Moulton, of 
Grand Rapids, Mich., for plaintiff. 

J. Bonsall Taylor and E. Hayward Fairbanks, both of Philadelphia, 
Fa., for défendants. 

DICKINSON, District Judge. [1-3] The remédies allowed to the 
owner of a patented device for a trespass upon his property rights in- 
volve the right of recovery for the damages sustained where a légal in- 
jury exists. The remedy to enforce this right is primarily afiforded 
through an action at lav/. There is also included the right to a writ of 
injunction restraining the défendant from further infringement. This 
remedy is necessarily an équitable one. Because of this necessity, 
where an injunction is sought, to resort to a court of equity, that court, 
in order to do complète and full justice, may détermine and award 
damages. This latter power is, however, only incidental to the former, 
and hence we bave the principle that when jurisdiction does not attach, 
in order to détermine whether an injunction should issue and no other 
grounds of chancery jurisdiction appear, a court of equity has no ju- 
risdiction to take cognizance of the case merely to award damages. 
Under the fédéral statutes no damages are recoverable without proof 
that the défendant continued the infringement after the notice provided 
for in R. S. 4900 (Comp. St. 1913, § 9446). 

[4] The principle universally applied by ail courts is that they will 
not détermine mère moot questions or pass upon mère abstract claims 
to rights of property or otherwise. Thèse observations are prompted 
by the statement of counsel for défendant that the trespass upon the 
claimed rights of plaintiff hère complained of were trivial and were 
desisted from as soon as the attention of défendant was called to the 
alleged infringement, and that the plaintiff was so notified and an aban- 
donment of the proceedings suggested upon payment of costs by de- 
fendant. There was no contradiction of this statement, and no déniai 
by the plaintiff of the facts asserted. Did the case disclose thèse facts, 
we would hâve presented a plaintiff asking for damages which he could 
not recover, and asking for an injunction against a continuing infringe- 
ment which was neither being continued or reasonably to be expected 
might be continued. Such a proceeding could resuit in no other sub- 
stantial finding than that the validity of the letters patent of the plain- 
tiff was not denied by this défendant. The record of the case, how- 
ever, not only discloses no such facts but, on the contrary, a déniai, at 
least seemingly earnest, of every claim of right made by the plaintiff, 
and a stipulation that the défendant had made and sold, after notice of 
plaintift"'s patent and knowledge of the claim of infringement, gar- 
ments which the plaintiff allèges to be substantially identical with those 
made under the protection of its patent. 

The silence of the plaintiff, in face of the statement of counsel, in 
this view of the record, would not carry the implication of an admis- 
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sion of the facts as stated, but may Jdc construed as an assertion of his 
right to ignore statements flatly opposed by the record proofs. We are, 
of coui-se, confined to the facts as disclosed by such proofs. 

[5] The letters patent involved bear the number 1,035,819, and were 
issued to Algernon E. Clarke, for an improved union suit undergar- 
ment. That the patentée was not a pioneer is disclosed by his appHca- 
tion. The objectives of his claimed invention were a "closed crotch," 
assuring good wearing qualities in the "crotch" without making it too 
heavy, and giving the garment sufficient play so that in stooping or 
otherwise the "crotch" would not be drawn up against the person of the 
user so as to make the garment uncomfortable. To accompHsh thèse 
ends, he cuts out a triangular shaped pièce of material from the crotch, 
and inserts in place of the fabric removed a "double thickness" of very 
elastic fabric. The resuit claimed is that a certain amount of give is 
imparted to the crotch part of the garment. This resuit is accomplish- 
ed without being accompanied by any of the disadvantages présent 
when other makes of garments are worn. One thing, of which the 
user of the garment is rid, is that, as the inserted fabric is rendered 
elastic by means of the character of the weaving, there is no rotting as 
when rubber is used, and no wearing of the parts as when the fabric 
used is more closely knitted. Another is ail uncomfortable pressure 
at the "crotch" is removed. This is forestalled by the elasticity of the 
crotch insertion and by inserting, at the neck, narrow strips of "very 
elastic" material which stretches in one direction only. This latter con- 
trivance is stated not to be essential to tlie success but to be an aid to 
the successful working of the crotch contrivance. It is not, however, 
included in the combination, claini to which is made. 

There is in the application a clear admission that (1) union garments, 
(2) such garments with openings, and (3) with flaps to cover the open- 
ing, were ail in common use; and there is a disclaimer of any claim 
to the invention of the flap, this having been a feature of garments 
of the kind referred to both when used with open or closed crotches. 
It is not altogether clear whether the patentée meant to state that (4) 
the use of rubber or a surplus quantity of material at the crotch to 
assure the required give was common, or whether he merely means 
to state that his crotch construction is better than either of the sug- 
gested crotches. Nor is it entirely clear what the patentée had in 
mind to express by the phrase adopted in describing the idea of re- 
moving a portion of the fabric at the crotch and filling in this space 
"with a double thickness of very elastic fabric." It might convey the 
idea that the inserted fabric should be made of "double thickness" hy 
being made to consist of two pièces laid one upon the other or be 
"doubled" in the sensé of being twice as large as required and folded 
qver so as to reduce it, when thus folded, to one-half size, or it might 
be imderstood to mean that the inserted fabric was twice as thick as 
the material eut out. Neither of thèse ideas is carried into the gar- 
ment as made either by the plaintiff or the défendant, if ail are to be 
judged by the exhibit samples. 

The material of the defendant's make of garment is thinner than 
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that of the plaintiff, and the inserted piexe is noticeably thicker than 
the material of the garment, and very much more elastic. 

In the plaintiiï's make of garment, the inserted pièce is perhaps 
thicker than the material of the body of the garment, and is somewhat 
more elastic ; but the différence in either respect is not great. 

There is a like departure in the garments as made from the pre- 
ferred triangle form which the inserted fabric is described to hâve. 
This preferential "triangle shape" is not carried into the claim nor 
reflected in the garments as made. In the latter the crotch pièce is 
more diamond shaped. This may, however, be due to the handling 
of the exhibits and to the forcible stretching of the crotch to test its 
elastic qualifies. 

The keystone of the arch of the combination claimed is clearly a 
crotch inserted in the construction of the garment, the inserted ma- 
terial consisting of an elastic knit fabric performing the function of 
supplying the required give. 

A test of whether invention is involved is supplied by presenting to 
our minds a garment, such as described in the claim, but having in- 
stead of the inserted crotch one made of the material of the garment, 
and having a surplus of material so as to supply give, and having also 
in mind the defects of such make of garments in that this surplus of 
material was uncomfortable to the wearer and was not durable. The 
suggestion of cutting out the crotch and inserting elastic material in 
place of the part removed might well be an improvement by getting 
rid of the defects, and involve invention. The invention migîit not be 
thought to be of a very high order but nevertheless be held to be 
présent. 

Another test is afforded by adding to the garment to be improved 
the f eature of having the crotch eut out and an elastic crotch inserted 
made of a fabric containing rubber so as to give it elasticity, the rub- 
ber of which would, however, deteriorate under use and the garment 
be thereby rendered less durable, and the suggested improvement be- 
ing to make the inserted crotch of "an elastic knit fabric extending 
well up in front of the garment and extending down the leg seams," 
and this made definite by référence to the inserted fabric being in the 
preferential shape of a triangle. It would seem that the only novelty 
in the suggestion would be in the substitution of one material for an- 
other and in the shape of the inserted pièce. There would be no new 
or added function given to the inserted crotch. 

The invention involved in such a change could in turn be tested by 
assuming such unimproved garment to hâve been patented and the 
improver to be defending against a charge of infringement through 
and by the substitution of one material for another and a slight change 
in the shape of the inserted material. 

The indicated judgments in thèse supposititious cases brings the dé- 
cision of this case to turn upon the fact of whether the idea of an in- 
serted crotch to afïord the necessary elasticity to that part of the gar- 
ment was novel or known to the art at the time of this claimed in- 
vention. No better évidence against a patentée that a given idea was 
old could be had than through the admissions of the application for 
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the patent. This applicant was compelled to pass the ordeal of the 
Patent Office. He was confronted by.the then known state of the art. 
He did not claimto be a discoverer but an improver. He must there- 
fore describe the thing to which his claimed invention was an im- 
provement. The description which he gives certainly incorporâtes ail 
the éléments of the garment described in his claim, except the thought 
of cutting out the crotch and inserting the knit material in the open 
space thus made. This thought is clearly expressed in his application 
and implied in his claim as made. Was this idea also old? He ad- 
mits the use of the open crotch. He admits the use of the closed 
crotch. He at least suggests the use of a crotch like his own made 
of a fabric to which elasticity is imparted by the présence of rubber 
instead of by being knitted as he preferred. Rubber material of this 
kind had long been known to the art and was to be had. Did he mean 
to admit that it had been used as he proposed to use the knitted ma- 
terial, or did he merely mean that the thought of using the rubber 
fabric (although never in fact used) had occurred to him but had been 
discarded in favor of knitted material .> Whether the patentée admit- 
ted such prior use or not, was it so used ? There is an obvions gain 
(n©t reflected in either the application or the claim) by making use in 
the inserted material of the fact that in many fabrics, as especially in 
those of the ribbed woven type, there is much more stretch in the lat- 
éral than in the longitudinal direction. The meaning which the ap- 
plicant intended to attach to his référence to the use or possible use 
of rubber fabrics may be gathered from the prior patents with which 
he is assumed to be familiar and doubtless was. The allusion to rub- 
ber is thereby explained. 

The défendant in the Segal patent, No. 1,114,540, which postdates 
that of Clarke, makes an illy disguised attempt to write into the Clarke 
patent the inventions which preceded both. The fact, if it be a fact, 
gains nothing by this ex post facto effort. Let us see what the fact is. 
Taking them up in inverse order, Terwilliger, No. 992,291, is for a 
union garment with a diamond or triangular shaped gusset in the front 
and rear parts of tlie crotch. It differs from the Clarke idea essential- 
ly only in the respect that the required give is afforded by the fullness 
of the material inserted and not by its elasticity or stretching quality. 

Johnson, No. 973,200, incorporâtes the identical thought of an in- 
serted pièce with that of the Clarke patent ; but hère again the stretch 
is given by the fullness of the inserted pièce and not by the character 
of the material. 

Stecker, No. 924,013, proposed with respect to overalls the very 
same objectives which Clarke aimed to reach in undergarments "to af- 
ford give under bending or stooping strains," and he accompHshes his 
object by substantially the same means. There is a like use of a gus- 
set, inset, or insert of a diamond or triangular, or bow shaped pièce 
of material essentially identical with the Clarke plan in every respect 
except the make of the fabric inserted. 

It is unnecessary to pursue the inquiry further. This makes clear 
that Clarke meant to admit that the art had furnished him with the 
idea of everything which (in the aspect of the case we are now con- 
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sidering) he incorporated in his patent claim, except the added thought 
which he supplied of using a gusset of "elastic knitted iabric." To 
award a patent for the mère substitution of one material for another 
and give the patentée the exclusive use of that material when used in 
his combination would hâve far reaching conséquences which the pol- 
icy of the law would not favor. 

The conclusion reached is that this bill should be dismissed, with 
costs. In reaching this conclusion, we are not unmindful that the 
validity of this patent is asserted as one to be upheld for a combina- 
tion involving invention, into which the elastic gusset enters merely as 
an élément. Into this we do not care to go, because no finding of in- 
fringement can be made against this défendant except that based 
upon his encroachment upon plaintiflf's combination in respect only to 
this one élément. Our conclusion theref ore involves no finding of the 
invalidity of this patent. The finding merely is that there is no in- 
fringement by this défendant, unless a construction is given to the 
claim so broad that an underga^ment, made up of any cornbination of 
éléments into which this idea of a knitted elastic gusset enters as an 
élément, would be an infringement, and that we décline to construe the 
patent thus broadly. 

The bill of complaint is dismissed, with costs to the défendant, and 
a decree embodying thèse findings may be submitted. 



328 239 FEDERAL RBPOBTEB 



MARCONI WIRELESS TELEGRAP^ CO. t. KII/BOURNE & 
CLARK MFG. CO. 

(District Court, W. D. Washington, N. D. December 11, 1916.) 

No. 71. 

1. Patents iS=!>328 — Validitt and Infbingkment — Wikeless Telegeaph Ap- 

PAKATUS. 

The lodge patent, No. 609,154, for improvements in wlreless telegraphy, 
held valid and Infringed. 

2. Patents <S=>328— Validity and Infbihgement — System of Wieeless Tb- 

MaEAPHT. 

The Marconi patent. No. 763,772, for a System of wlreless telegraphy, in 
whlch the transmitting station and the receiving station each contains 
an oscillation transformer, consisting of an open and' a closed circuit, the 
two circuits at each station being In electrlcal résonance with each othei, 
and in electrlcal résonance with the circuits at the other station, the ob- 
ject being to provide means whereby electrlc waves from a transmitting 
station may, when deslred, be localized at any one or more selected re- 
ceiving stations out of a group of receiving stations, construed, and held 
not infringed. 

3. Patents <@=>241 — Infeingkmknt — Indentity of Results. 

Infringement cannot be predicated on. résulta obtained, irrespective lOf 
the mechanical apparatus employed. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. { 380; Dec. Dig. 
<S=>241.] 

In Equity. Suit by the Marconi Wireless Telegraph Company 
against the Kilbourne & Clark Manufacturing Company. On final 
hearing. Decree for complainant, and in part for défendant. 

Iv. F. H. Betts, of New York City, E. C. Hughes, of Seattle, Wash., 
James J. Cosgrove, of New York City, and Peters & Powell, of Seat- 
tle, Wash., for plaintiff. 

Philip Farnsworth, of New York City, and E. E. Skeel and Don- 
worth & Todd, ail of Seattle, Wash., for défendant. 

NETERER, District Judge. The plaintiff allèges infringement of 
two letters patent. No. 609,154, issued August 16, 1898, to 1-^dge, and 
No. 763,772, issued June 28, 1904, to Marconi, and each held by com- 
plainant. Défendant dénies infringement, and allèges that the claims 
made by Lodge and Marconi were patented prior to the Lodge and 
the later Marconi invention or discovery, by the issuance of patents to 
Marconi, Pupin, Tesia, Eessenden, and various other patentées. The 
record in this case is very voluminous, and many phases of the elec- 
trical art hâve been exploited. The courtroom was converted into a 
laboratory. The electrlcal apparatus was set up and operated in the 
laboratory of the défendants. Démonstrations were made at the Seat- 
tle office of the complainant, and likewise in the laboratory of the Uni- 
versity of Washington. Démonstrations were made of plaintiff's ap- 
paratus, and of the Lodge patent, of the Tesla patent, and defendant's 
apparatus, and messages transmitted to and received from a station at 
the Navy Yard, Bremerton, Wash. Renowned physicists hâve tes- 

<S=5For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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tified for days, and hâve unf olded to the court the principle upon 
which and theory by which the various appliances are operated. Not- 
withstanding the voluminous record in this case, the issues of fact are 
few, and, aside from the history of the prier art, would make a lim- 
ited record. 

[1] It will not be necessary, in view of the very full history of the 
prior art set forth by Judge Townsend, in Marconi v. De Forest (C. 
C.) 138 Fed. 657, and Judge Veeder, in Marconi Wireless Telegraph 
Co. V. National Electric Signal Co. (D. C.) 213 Fed. 815, to review 
the prior art, except as it may hâve relation to résonance, and double 
circuit tuning of the transmitting and receiving apparatus._ Since the 
commencement of this action, the Lodge patent has expired. This 
patent has been repeatedly adjudicated, and without further discus- 
sion, and without passing upo'n the merits, I thinlc we may say that 
further inquiry as to its validity is not demanded. It is conceded that, 
if the Lodge patent is valid, it has been infringed. 

[2] Défendant claims to use the principles and fundamental ap- 
paratus of the first Marconi, 1896, patent, expired, and Lodge patent. 
expired, and the high spark frequency suggested by Professer Pupin, 
in 1899. Marconi uses Hertz oscillations or electric waves, and in 
the spécifications of his patent. No. 763,772, says he has "invented cer- 
tain new and useful improvements in apparatus for wireless teleg- 
raphy," which — 

"relate to apparatus for communicatiDK olectrlcal signais without wires and 
by means of Hertz oscillations or filectric waves. Tlie ob.lect of tbe invention 
is to increase the efRclency of the s.vstem and to provide new and simple 
means whereby oscillations or electric waves from a transmitting station may 
be loealized when desired at any one selected receiving station or stations eut 
of a group of several receiving stations," and "to provide a transmitter which 
by suitable adjustnient will, as the liaient states, localize or sélect any de- 
sired receiving station. In other words, the waves radlated from such a 
trar.sraitter will affect only a single desired receiving station out of a number 
of différent and distant receiving stations. Accordlng to the présent inven- 
tion, the System includes at the transmitting station the combination, with 
an oscUiatlon transformer of a icind suitable for the transformation of very, 
rapidly alternating currents, of a persistent osclUator, and a good radlator, 
one coll of sald transformer being eouneoted between the aerial wire or plate 
and the connection thereof to earth, while the other coll of the transformer 
is connected in circuit with a condenser, a producer of Hertzlan oscillations 
or electric \vaves shown in the form of a spark producer, and an induction 
coil (coustituting the persistent osclUator) eontroUed by a signaling instru- 
ment," 

— the term "persistent oscillator" being: 

"An olectrieal circuit of such a charaoter that, If electromotive force is sud- 
denly applied to it and the current then eut off, electrlcal oscillations are then 
set up in the circuit which persist or are malntalned for a long time." 

And a good radiator: 

"An electrlcal circuit which quickly Imparts the energy of electrical oscil- 
lations to the surrounding ether in the form of waves, being rapidly radiated 
in the form of electric waves by the electric conductor, the approximately 
closed circuit of the primary being a good conserver, and the open circuit of 
the secondary being a good radlator of wave energy." 
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The patent aiso provides : 

"At the receiving stations employlng my présent Invention I préfet to use 
a receiver Buch as thoee descrlbed In œy several United States patents, Nos. 
586,193, 627,650, 647,007, 647,008, 647,009, 668,315, capable of belng affected by 
electrical waves or oscillations of hlgh frequency." 



Below îs shown diagrammatically the Marconi patent applied for in 
1896, and reissued as No. 11,913, shown at the left, and the Marconi 
patent in suit, shown at the right. 



P 



^ 



:4 H p 




'jni,BMD,Moga, 



f 



1 13 



5s 

I 

I 

•I 

1 



s 






I 



II 



^ 



II 



Jâ. 




Q 

u 
a: 



o 



îjï 



MARCONI W. TEL. CO. V. KILBODRNB & CLARK MFG. CO. 331 

The transmitter of the patent in suit consists of an association of 
two circuits — a closed circuit. G, d, e, and an open radiating or anten- 
na circuit, f, A, d^, E. Of this association, the spécifications (lines 33 
to 36, page 2) say: 

"Alternating currents of hlgh frequency pass through the primary of the 
transformer (c) and induce similar oscillations in the secondary." 

And page 2, lines 12 to 20; 

"My experiments hâve demonstrated that the best refsulta are obtained at 
the transmlttlng station when I use a persistent oscillator — an electrical cir- 
cuit of such a character that, if electromctive force is suddenly applied to it 
and the current then eut off, electrical oscillations are set up in the circuit 
vvhich persist or are maintained for a long tlme — In the primary circuit." 

The primary circuit, therefore, is a persistent oscillating circuit. 
The characteristics of the radiating circuit are expressed (page 2, 
lines 20-24) as : 

"A good radiator — 1. e., an electrical circuit, which very qulckly Imparts the 
energy of electrical oscillations to the surrounding ether in the f orm of waves 
— in the secondary circuit." 

The inductive linking of thèse circuits is spoken of (page 1, lines 

56-62) : 

"The System also requires as essentlal éléments thereof, the inclusion In the 
lines (at both stations) from the aerlal conductor to the earth of variable 
inductances, and the use at both stations of means for varying or adjusting 
the inductance of the two circuits at each station to accord wlth each other." 

An essential élément of each of the circuits is variable means of ad- 
justment, which is indicated in the radiating circuit, by coil 1, and in 
the closed or persistent oscillating circuit, G, d, e, the object being to 
adjust the circuits to be in accord with each other. Spécification, 
lines 62-63, page 1 : 

"By this arrangement of apparatus I am able to secure a perfect tunlng' 
of the apparatus at a transmitting station." 

The definite purpose of the inventer with relation to adjustment of 
thèse circuits is more clearly set out at lines 118-129, page 2, in which 
he says: 

"The capaclty and self-induction of the four circuits, 1. e., the primary and 
secondary circuits at the transmitting station, and the primary and secondary 
circuits at any one of the recelvlng stations, in a communicating System, are 
each and ail to be so independently adjusted as to make the product of the 
self-induction multiplied by the capaclty the same in each case,- or multiples 
of each other — that is to say, the electrical time periods of the four circuits 
are to be the same or octaves of each other." 

Page 3, lines 5 to 17: 

"If the time periods of the circuits of the transmitting station are varled 
until they are in résonance with those of one of the receiving stations, that 
one alone of ail the receiving stations wlU respond, provided that the distance 
between the transmitting and receiving stations is not too small." 

"The adjustment of the self-induction and capaclty of any or aU of the four 
circuits can be made in any convenient manner and employing varions ar- 
rangements of apparatus, those shown and described herein being preferred." 
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It is also said, page 1, lines 56 to 66: 

"The System also requlres as essentiaî éléments thereof, the Inclusion In the 
lines (at both stations) from the aerial conductor to the earth, of variable in- 
ductances, and the use at hoth stations of means for varying or adjusting the 
inductance of the two circuits at each station to accord with each other. By 
this arrangement of apparatus, I am able to secure a perfect 'tuning' of the 
apparatus at a transmitting station, and at one or more of a number of re- 
ceiving stations." 

The source of power is connected with the primary circuit, which 
coiitains a condenser and the two circuits associated inductively, and 
the oscillations created in the primary circuit transferred to the anten- 
na circuit. 

The spécifications further say: 

"In opération the signal key b is pressed, and this closes the primary of 
the induction coll. Current then rashes through the transformer circuit, and 
the condenser e is charged, and subsequently discharges through this spark 
gap. If the capaeity, the inductance, and the résistance of the circuit are of 
suitable values, the discharge is oscillatory, with the resuit that alternating 
currents of high frequency pass through the primary of the transformer and 
induce similar osciUationa in the secondary, thèse oscillations being rapidly 
radiated in the fonn of electric waves by the elevated conductor." 

The 1896 patent provides a transmitting station, comprising an ele- 
vated capaeity, /, connected by means of the antenna. A, and spark gap, 
G, and thence to earth, and a source of energy, battery a, telegraph key, 
b, and an induction coil, c. When the circuit of the chart in yellow is 
closed by pressing down the key b, the current will flow from battery 
a, through the circuit, and the primary induction coil is energized, and 
that energizes the secondary of the induction coil, c, and the current is 
thereupon imparted to the spark gap, G, and when the résistance of the 
spark gap has been overcome, it breaks down, and the surgings across 
the spark gap produce oscillations in the antenna, A. The receiver has 
an aerial or antenna. A, connected to capaeity, /, at the top, and earth, 
B, at the bottom. In the antenna circuit is a detector, T, connected to a 
local battery circuit, c^, r, b, and c', and f^, so that, when the energy is 
radiated from the transmitting antenna and impinged upon the receiv- 
ing antsnnâ, the detector, T, is operated, and in tum opérâtes the télé- 
phone, which is indicated by 7?. The spark gap and the detector are in 
the transmitting and receiving circuits, respectively. The energy from 
the transmitting antenna is ail radiated in two or three oscillations, be- 
ing onê big oscillation foUowed by two or three small ones. The an- 
tenna is a good radiator, and therefore not a persistent oscillator. The 
receiving antenna is a good absorber. 

In the patent No. 763,772, in suit, Marconi removed the spark gap 
from the antenna circuit and put it in another circuit. G, e, d (red), in 
which circuit he put a condenser, so as to f orm a closed circuit. This 
closed circuit does not radiate energy, and is known as a persistent os- 
cillating circuit. Marconi says: 

"The approximately closed circuit of the primary being a good conserver, 
and the open circuit of the secondary being a good radiator of wave energy" 

—and the purpose of the primary circuit being to slowly furnish the 
stored energy to replace that radiated through tlie antenna circuit, to 
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do so, the circuits must be in harmony with each other — tuned to- 
gether. 

To efficiently utilize the energy in the closed or primary circuit, it 
is necessary to associate it with the radiating circuit through a trans- 
former or other means, and bring them into harmony or tune, and 
when they are in tune the energy is transferred from the primary to 
the antenna circuit, and radiated. 

"Slmilarly two circuits of the receiver are Unked through a transformer, 
so that electrical oscillations in the open or absorblng primary bulld up sim- 
ilar oscillations in the closed or conserving secondary, until the coherer 
breaks down," and "flnally the four circuits must be tuned together." Mar- 
coni Wireless Telegraph Co. v. National Electric Signal Co. (D. C.) 213 Fed. 
815. 

In the first Marconi patent, it is said : 

"Accordlng to this invention, I transmit through the air, earth or water, by 
means of oscillations of high f requency. • • • » 

And again : 

"When transmitting signais through the earth, I conneet one end of the 
oscillation producer and one end of the circuit doser to earth and the other 
ends to plates, preferably electrically tuned with each other in the air and 
insulated through earth." 

In his Nobel prize lecture Marconi says: 

"A very small amount was used, the hlRh tension current belng produced 
by an ordinary Rhumkorf coll. The main feature of my System consisted of 
elevated eapacity areas or antenna attached to one pôle of the high frequeney 
oscillators or receivers, the other pôle of which was earthed. » * • Many 
technical wrlters hâve stated that the elevated eapacity at the top of the ver- 
tical wire is unnecessary. * * * The necesslty or the utility of the earth 
connection bas sometimes been questioned, but in my opinion no practical Sys- 
tem of wireless telegraphy exists where the instruments are not conuected to 
earth. * • * Physicists seemed to conslder for a long Mme that wireless 
telegraphy was solely dépendent upon the effect of free Hertzian radiation 
through space, and It was years before the probable effect of the conductlvity 
of the earth between the stations was satisfactorily considered or disclosed." 

Again he says : 

"A reniarkable fact, not generally known, in regard to transmltters, Is that 
none of the arrangements employing condensers exceed in efflciency the plain 
elevated aerial or vertical wire discharging through earth through a spark 
gap as used in my flrst experlments," and "by means of the sharp gaps in 
compressed air, and the addition of induction coils placed between the aerial 
and the earth, the System can be made to radiate through pure and slightly 
damp waves, eminently suited for sharp tuning." 

Many statements are made, confirming the conducting functions of 
the earth. Professer Pupin, replying to Marconi's New York address, 
said: 

"The first time wireless telegraphy of the présent day was produced was 
when Mr. Marconi, in 1895, connected his sending wire to the ground and his 
receiving wire to the ground and let the spark go. That was the flrst wireless 
wave of to-day, and It was not a Hertzian wave, and has nothing to do with 
it. Il we are to call it a wave, let us call it a Marconi wave." 
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,He further stated : 

"Tou hâve seen that Mr. Marconi uses condensers and spark gaps and In- 
terrupted currents. * ♦ * I do net belleve In condensers an(l spark gajis 
— lï I can get a real alternator, glve me a high-power alternator that will 
give 40,000 vibrations per second. * ♦ * I vs^ould not express that opinion 
so boldly, perhaps, if I were not backed np by Mr. Marconi. • * * That 
Is what Mr. Marconi wants ; and he will hâve It If I can help hlm. With 100 
kilowatts at 25,000 cycles, we should be able to telegraph to Australia. Dis- 
tance means nothing. Hltch your wagon to the earth, and shake It hard 
enough, and there is no reason why y ou should not shake a message to Au- 
stralia." 

In the New York Electrical Society address, Marconi said : 

"The arcs conslsting of the condenser circuit and the elevated aerlal or 
radiating circuit are more or less closely connected to eaeh other by adjusting 
the inductance in the elevated conductor, and by the employment of the right 
value of capaclty or inductance requlred in the condenser circuit, the two 
arcs were brought in electrical résonance, a condition vvhich I first poiiited 
out as being essential In order to obtain sufficlent radiation and good tuning. 

* • * Thèse two circuits are tuned so aà to hâve approximately the same 
natural period of electrical oscillations. * * • It is well known that when 
using ordlnary spark discharge in the primdry circuit, unies» weak coupling 
is employed, the oscillations set up in one circuit create oscillations of two fre- 
quencies in both circuits. This has the dlsqdvantage that the radiated enei-gy 
becomes divided between two waves of différent length, and if the receiver is 
tuned to only one of thèse wave lengths, It will utillze or absorb only part of 
the energy reaching the receiver — the energy of the other wave being lost. 

* * * As it would hâve been too expensive to use vertical wires of very 
great helght, the only alternative was to Increase their size or capac- 
ity. • • *" 

Tesia, in his book, page 213, with relation to résonance, says: 

'To produce the best résulta, It Is, of course, necessary to adjust carefully 
the capaclty of the jars, the arc between the knobs and the length of the wires. 
My expérience is that calculation of the length of the wires leads, in such 
case, to no resuit whatever. The expérimenter will do best to make the wires 
at the start very long, and then adjust by cutting off flrst long pièces, and 
smaller ones as he approaches the right length." 

The principle of résonance was old in the art, but apparatus by which 
to accomplish it was in the expérimental stage. Résonant tuning im- 
plies accumulative action or building up by successive incréments or 
puises or waves from one circuit into another. "Résonant" is defined 
by the Standard Dictionary, 1895 Edition: 

"Résonance, n. 1. The guality of being résonant ; the act of resoundlng. 

"2. Physics. (1) A prolongation or re-enforcement of sound by means of 
sympathetic vibration or the capabillty of producing such a continued sound. 
(2) By extension, the mcrease of vibration of any kind, as In electriclty, by 
an intermittent force of the same period. 

"The principle of résonance dépends on the fact that to increase any move- 
ment of the nature of a vibration or oscillation, the force applied must act 
Intermittently In the same period, as when a child moves a heavy swing by 
pushing always at the moment when the push has the greatest effect. The 
Impulses are thus added together. An object capable of vibratlng can always 
be set In motion in this manner by a neighboring object whose vibrations are 
in the same period, as when a note played on a musical Instrument causes the 
same note on a neighboring «trlnged instrument to sound. The sounding- 
board of a) piano, gultar, or the like, Is capable of responding to vibrations 
of many periods, and hence re-enf orces ail tones equally ; the air In a flue 
organpipe on the other hand, can respond to one note only, and hence sélects 
that one from the fluttering noise produced by the air at the Up. In electric- 
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Ity the principle is valuable In detecting and Investlgatlng electromagnetlc 
waves." 

Judge Veeder said in Marconi Wireless Tel. Co. v. Nat'l Electric 
Signal Co., supra: 

"Résonance is an Increase or amplification of the periodle motion by an in- 
termittent force of thei eame frequency. A certain or natural period of vi- 
bration is charaeteristic of ail bodles wtiich, when displaced by tbe applica- 
tion of external force, tend, by virtue of their elastlcity, to retum and to exé- 
cute free vibrations imtil, by virtue of their exertlon, they gradually corne to 
rest. Sonorous bodles, such as strings under tension, and confined portions 
of the air, as in the organ pipe, are further illustrations suggested by the 
term. Just as very feeble impulses applled to a pendulum at rest, at Inter- 
vais exaetlv corresponding to its natural period of vibration, wlU cause al- 
most any desired amplitude of swing, so bodles capable of executlng vibra- 
tions by use of their own resiliency, may be puC into strong vibration by a 
séries of impulses In tune with their own natural period. Thus impulses from 
a turdng fork will cause another tuning fork of the same plteh to hum a note 
in unison. Résonance effects may Ulcewise be observed in the flow of elec- 
trleity In a circuit. A circuit possessing inductance and capacity has a cer- 
tain tlme period of vibration. • • * Such a circuit is said to hâve a defi- 
nlte wave length. A circuit possessing capacity and inductance tends to os- 
eillate electrlcally at its own frequency. It becomes the seat of the induced 
osclUatory cnrrent when subjected to the Influence of electric waves of that 
frequency, each wave giving a slight impulse to the oscillations already ex- 
oited, with the resuit that the induced electromotlye force wlU be ampUfled 
in intensity, just as the swing of a pendulum Is increased by the application of 
properly tuned though feeble touches. However, not only must the impulses, 
of whatever liind; be rlghtly timed, hut it is essentiel to the utilization of 
résonance that there should be a long séries of such impulses of approxl- 
mately equal strength or amplitude. Ilavlng regard to ether waves, such a 
traim, can only resuit where the oscillations from which they prooeed occur 
in the circuit wMch gives oui its energ-y slowly, for the amplitude of the 
waves dépends upon the encrgy empended." 

To reconcile persistency of oscillations and amplitude of vibration 
in the radiator was a real accomplishment. Induction coils, generators, 
primary circuits, spark gaps, condensers, inductors, and the various 
éléments that make up radio-telegraphic circuits are means of getting 
into the antenna, oscillations both of the persistent nature and at the 
same time of great strength or amplitude. Marconi associated a cir- 
cuit, an oscillator, which, left to itself, threw off its energy rapidly, 
and the oscillations in which would be rapidly damped, with another 
circuit, which was a good conserver of energy, and, instead of giving 
off the energy rapidly in one big wave, withheld it, and gave it off 
slowly, and fed it gradually into the antenna as it was radiated out into 
space, which he called the "réservoir circuit." He desired to associate 
with his aerial a réservoir circuit as a conserver of energy, so that the 
antenna would hâve a persistent train of oscillations. The character- 
istics of the patent in suit are two circuits, the oscillator or antenna, 
which is a good radiator, associated with a circuit which is supplied 
with energy by a source of power, and which is so proportioned as to 
be a conserver of energy or a réservoir, or a persistent oscillator. 
Lodge's idea was to throw the energy into the antenna just as quickly 
as possible, so as to leave the antenna free to vibrate without interfér- 
ence of other circuits. 

The Marconi receiver in issue has two circuits of like characteristics, 
the antenna, being a good absorber, associated with the closed circuit, 



336 239 FEDERAL REPORTER 

whicb is a good accumulator, this latter circuit to be so proportioned 
as to be a good accumulator as distinguished from ?. good absorber, 
and the energy being transferred by résonance from the primary to the 
secondary in each case, so as to build up gradually and maintain oscil- 
lations, each of the four circuits to be adjusted or tuned to the same 
time period by adjustable means in each circuit, enabling independent 
varying of its time period for change of wave length. 

Judge Veeder, in Marconi Wireless Telegraph Co. v. National Elec- 
tric Signal Co., supra, said : 

"The essentlal features of this apparatus and Its departure from previous 
methods of opération are apparent. In his flrst patent Marconi had disclosed 
a method and apparatus for the effective transmission of wave energy 
through the ether of space, and for its utilization in communication of intelli- 
gible signais. But in this early apparatus the energy was quickly radiated, 
and as quickly absorbedi By reason of this characterlstic, his radiator could 
not create, nor çoUld hl.s receiver store up, the effect of a sustained train of 
waves necessary for the, utilization of the prlnciple of résonance. It was an 
efCectlve apparatus for distress calls and purposes of that kind, but there was 
necessarily interférence between messages. Moreover, the electric energy that 
he could get Into his transmltter was necessarily Umited. The energy supply 
had to be adapted to thp elevated cpnduetor. The capaclty of a vertical wire 
Is not great, and the estent to whlcb it may be increased by lengthening the 
wire or addlng capaclty areas is obviously llmited. Lodge came forward with 
a new Idea. Although he recognized the Imposslblllty of havlng a circuit 
which should be at once à good radiator or absorber and a persistent oscil- 
lator, he proposed a compromise. Bei increased the persistence of vibration 
of his i-adiating circuit at the expense oî its radiating qualltles, and increased 
the a,ccumulative power of his recelvlng circuit at the expense of its absorb- 
Ing qualltles. Effecting this compromise by means of the Introduction of an 
inductance coil in an open circuit, he obtained a train of waves of approxi- 
mately equal amplitude, and tbus rendered effective syntony possible. But 
the syntony thus obtained was utlllzed for seleetivity alone. It was attalned 
at the expense of the radiating and absorblng qualltles of the circuit; and 
Lodge still supposed that for distant signallng the single puise or whlp crack 
was best. 

"Marconl's improvement. In his second patent, upon his own prior appara- 
tus, and his solution of the difflculty involved in Lodge's compromise, con- 
sists in the substitution for a single circuit In both transmltter and receiver 
of a pair of circuits, one of which is so constructed as to radiate or absorb 
readlly, and the other to oscillate persistently and be a good conserver of 
energy. By using two llnked circuits in his transmltter. In which the circuit 
of the primary contains a condenser of any deslred capaclty, with the usual 
provision for its discharge through spark gap, and in the circuit of the sec- 
ondary, the vertical wire, any required energy may be imparted to the radia- 
tor, since the closed circuit of the primary Is a good conserver or réservoir 
of energy for the radiating open circuit of the secondary. This arrangement 
would be futile, however, without means whereby the stored energy of the 
réservoir circuit could be transmltted to the elevated conductor at the rate 
at which that conductor could effectlvely radiate it. The mode of gettlng the 
energy from the réservoir circuit into the radiating circuit, in like measure 
as it is radiated, is the tuning, of the persistently oscIUating circuit to the 
radiating circuit" 

Judge Parker, in Re British Radio T. & T. Co., Ltd., which case is 
cited by plaintifï, in passing upon the English patent, in which the ex- 
pression "persistent oscillator" is neither used nor defined in the spécifi- 
cations, says: 

"As I Interpret the patent, the essentlal features of the invention thereby 
disclosed are as foUows: In order to get over a well-known difflculty in ap- 
plying the prlnciple of résonance as between transmltter and receiver in a- 
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System of wireless telegraphy, a dlfflculty Involved in the imposslbllity of a 
single circuit being at once a good radiator or absorber and a persistent os- 
tillator, the inventer proposes to substitute for a single circuit in both trans- 
mitter and receiver, a pair of circuits, one of which Is so constructed as to 
radlate or absorb readlly, and tlie other of which is so constructed as to os- 
cillate persistently and be a good conserver of energy. The two circuits of 
the transmitter are tnned together, and llnked by means of a transformer In 
such a way that electrical oscillations in the closed and persistently oscillat- 
ing circuit build up, and, inasmuch as the primary can act as a réservoir of 
energy for the secondary, maintain similar oscillations in the open and read- 
lly vibratlng secondary. Similarly, the two circuits of the receiver, tuned to 
the same tlme period as the circuits of the transmitter, are llnked through a 
transformer In such a way that electrical oscillations in the readily absorblng 
primary build up similar oscillations In a closed and conservlng secondary, 
untll such oscillations hâve strength to break down the coherer. * • * 
Take two circuits, and let one do one of the things and the other do the other. 
The electrical englneer, reading the spécification, would thus be led, not only 
to expect a long train of ether waves created through the médium of an open 
radiating circuit by persistent oscillations occurrlng In a closed conservlng 
circuit, but an actual increase In the total available energy of the radiating 
circuit, thls increase depending on the conservlng qualities of the closed cir- 
cuit. In other words, the latter would be a réservoir of energy for the for- 
mer." 

Claim 3 of Tesla, No. 649,621, filèd May, 1900, provides: 

"3. The combinatlon wlth a transmittlng instrument comprislng a trans- 
former having its secondary connected to ground and to an elevated terminal, 
respcctively, the means for impressing in electrical opérations upon its pri- 
mary, of a receivlng instrument, comprislng a condenser having its primary 
similarly connected to ground and to an elevated terminal and a translating 
device connected wlth Its secondao'- The capacity and inductance of the two 
transformer» hâve such values as to secmre synchronization with the i/m- 
pressed oscillations." 

And claim 10 of the Marconi patent in suit: 

"10. A System of wireless telegraphy In which the transmittlng station and 
the receivlng station each contalns an oscillation transformer, one circuit of 
which is an open circuit, and the other a closed circuit, the two circuits at 
each station teing in electrical résonance with each other, and in electrical 
résonance with the circuits at the other station, substantially as( descrlbed." 

Braun patent, No. 697,544, filed February 6, 1899, has this récital 
(page 1): 

"This dlvislonal application relates to apparatus In which the transmittlng 
wire is Inductlvely assoclated wlth the oscillation circuit; an osclUatlng cir- 
cuit, comprislng a Leyden jar or inductance coll, is, and for a long time has 
been, well known to be a persistently oscillating circuit, or a circuit in which, 
its electrical equilibrium having once been disturbed by vibrations or oscilla- 
tions, continue for a considérable length of time. In other words, this circuit 
is a source of maintained or sustained electrical oscillations. Thls circuit I 
hâve likened to a 'réservoir of energy,' a portion of which is radiated from 
the transmittlng wlre, for every oscillation until there is no more energy left, 
and the circuit ceases to vibrate." 

While this patent was not issued until 1905, the knowledge disclosed 
in the application is in advance of the Marconi application ; and this is 
also true of the other contemporaneous applications. 

Pupin, in the discussion in New York, at the one hundred thirty- 
seventh meeting of the American Institute of Electrical Engineers, No- 
vember 22, 1899, on the possibilities of wireless telegraphy, at page 
239 F.— 22 
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624 of the publîshed report of the proceedings, among other things, 
said : 

"The forced osdllatlons of the strlng are not rapldly decaylng, because the 
bofly vlbrating it — the tunlng fork — is a sonorous body. The condenser, a, c 
(Fig. 6), wlth a shunt, Is an electrleal oseillator, an electrical tuning fork. 
• • * You start oscillations in thls circuit Just as you start the vibrations 
of the tuning fork by a stroke. Thèse oscillations then keep up the oscilla- 
tions in the vertical wire. • • • " 

Mr. Pickard bas diagrammatically represented the suggestion, as fol- 
lows: 

PUPIN 1899 FOUR CIRCTJIT SYSTEM 

Tbansuitteb Pbimabt a Persistent Oscii-lator Besebvoib. Likb That oï 
Maeconi Patent in Suit. 







wy^^ 




"By varying the dimensions of the shunt, m, n, o, or capacity of condenser 
e, \ve can tune this circuit." 

Judge Veeder, in referring to the Marconi patent in suit, in Marconi 
Wireless Telegraph Co. v. National Electric Co., supra, said : 

"By using two Unked circuits in his transmltter, in which the circuit of the 
primary contains a condenser of any desired capacity, with the usual provi- 
sion for its discharge through the spark gap, and in tha circuit of the sec- 
ondary, the vertical wire, any desired energy may be imparted to the radiator, 
since the closed circuit of the primary is a good conserver or réservoir of 
energy for the radiating open circuit of the secondary." 

The principle of résonance in télégraphie art may be further shown 
by patents No. 640,516, issued January 2, 1900, to Pupin, for "electrical 
transmission by résonance circuits," and Pupin patent No. 519,347, 
issued in 1894. 

Stone, in his patent No. 577,214, issued February 16, 1897, being 
"improvements in résonant electrical circuits," assigned to the Ameri- 
can Bell Téléphone Company, af ter the circuit is described, says : 

"Such a circuit is an idéal résonant circuit, and wiU be highly sélective if 
the coil be of low résistance and great inductance, whlle the condenser is of 
smali capacity. By the term 'sélective' is meant that property which résonant 
circuits exhlbit of responding more strongly to the currents of one particular 
frequency than to those of any other frequency, and by 'selectivity' référence 
is made to the degree to which they exhlbit this sélective property." 

And in Stone patent, assigned to the same company, No. 638,152, 
issued November 28, 1899, for "new and useful improvement in te- 
lephony," it is said: 
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"In the présent Invention the high frequency current is developed by the 
disruptive discharge of the condenser in the sonorous circuit, * ♦ • an 
arrangement of circuits by means of which the Invention may be applied to 
sélective and multiple telephony. For this pui-pose the sonorous resonatlng 
circuit » * * and the resonator circuit * » » are attuned to the same 
frequency, while those at * * ♦ and • ♦ • are attuned to some 
other frequency. * • * The frequency of this osclllatory current Is de- 
termlned by the electromagnetlc, electrostatic, and dlssipatlve résistance of 
the prlmary circuit » * * The frequency of the current developed by the 
transmlttliig sonorous circuits is determlned by the self-Inductance and 
oapaclty of the circuit, includlng the prlmary of the induction coll, the induct- 
ance coil, the condenser, and the spark gap, and by properly proportioning this 
self-inductance and capacity, any deslred frequency between very wlde limita 
may be obtained. The attuning of the receivlng circuits is likewise accom- 
pUshed by proportioning the inductance of the secondary circuit to the capaci- 
ty of the condenser located in the secondary circuit." 

STONE 1899 FOUB TUNED CIRCUIT SYSTEM 

lÛNE lÛNE. IOnE TÙNE 

/= 2 = 3 = 4 

LC ■" LC «= LC •= LC 





February 28, 1900, Stone disclosed to Mr. Pickard a four-tuned cir- 
suit System, which Mr. Pickard has diagrammatically represented as 
above. June 30, 1899, prior to conversation with Mr. Pickard, Stone 
wrote to Mr. Baker, in which, inter alia, he said : 

"Instead of utillzing the vertical wlre Itself at the transmittlng station 
as an osciUator, I propose to impress upon this vertical wlre, oscillations front 
an osclllator, which oscillations shall be of a frequency corresponding to the 
fundamental of the wlre. • * * Slmilarly, at the receivlng station, I shall 
draw from the vertical wlre only that compound of a complex wave, which is 
of lowest frequency. If, now, the fundamental of the wlre at the receivlng 
station be the same as that of the wlre at the transmittlng station, then the 
receivlng station may recelve signais from the transmittlng station, but if it 
be différent from that of the transmittlng station, it may not recelve those 
signais." 

In a letter of July 18, 1899, from Stone to Baker, he said: 
"The tuning of thèse circuits one to another and ail to the same frequency 
wlll probably be best accompllshed empirlcally, although the best gênerai pro- 
portions may be determlned mathematicaUy." 

There is no controversy, I think, as to the authenticity of the let- 
ter of July 18th, and I am satisfied that the letter of June 30th was 
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written prior to July 18th, and there is no reason to doubt that it was 
written on June 30th, the date testified to by the witnesses who hâve 
knowledge, although I am satisfied that the date, June 30th, was writ- 
ten subséquent to the writing of the letter. 

That résonant transfer of energy was long known to the art is fur- 
ther demonstrated by the fact that as early as May 9, 1894, Morris 
Hutin and Morris Le Blanc, in application for patent for "multiple 
telegraphy and telephony," used this language : 

"It is cJear that our electric resonators are circuits in which the real react- 
ance as distlngulshed from the apparent reactance for the given periodlclty of 
altemating eurrents is made zéro, so that the impédance of the circuit is 
equal to its ohmic résistance. For the purposes of our invention it is often 
necessary to conneet a part of the electric resonators together so as to form 
a group. • • * Supposlng, now, that the Une, either grounded at each end, 
as shown, or having a common return wire, is charged simultaneously with 
three sets of alternating eurrents having freciuencles 1,000, 2,000, 3,000, re- 
spectlvely, it will be clear that the resonator-circuit S', 4', and 5', will permit 
only the circuit having the freqiiency of, say 1,000, to pass through, and that 
the other resonators will only permit the eurrents having frequencles of 2,000 
afld 3,000, respectively, to pass through. If either of thèse eurrents is varled 
in intensity by any suitable devlce, at any point on the Une, thèse variations 
will be felt by the transmltting devlce in the resonator circuit only whlch is 
adjusted to the frequency of the varied eurrents. • * • This analogy 
between * * * electrlcal résonance, we hâve fully set forth and explalncd 
in our articles In Lalumiere Electrique." 

The prior art publications admitted in évidence présent a wealth 
of infonnation upon the prior art with relation to electrical résonance 
and tuning, and with the other évidence in the case, remove from my 
mind any doubt as to thèse principles with relation to the prior art 
long before the application for the patent in suit. 

The essential necessity of plaintifï's Marconi patent is means to 
transmit the stored energy of the réservoir circuit to the antenna cir- 
cuit, at the rate at which it can be effectively radiated, and the method 
by which thîs energy may be transferred into the radjating circuit, in 
the same quantity and as it is radiated, is by tuning the primary or 
persistentiy oscillating circuit to the antenna or radiating circuit, and 
thereby getting full value, utilizing between the two circuits the prin- 
ciple of résonance. The réservoir circuit is necessarily alvvays a 
résonant — i. e., oscillating — circuit. The novel différence between the 
1896 patent, expired, and the 1900 patent, as given by Marconi, is the 
removal of the spark gap from the "open transmitting circuit, and in- 
cluding it in the closed or nearly closed oscillating circuit, which closed 
oscillating circuit was inductively connected with the open antenna cir- 
cuit." In the receiver circuit the detector is removed from the open 
antenna circuit with the same relation and upon the same principle. 

That tuning is the essence of the Marconi patent in suit is further 
demonstrated by correspondence between Marconi and the examiner, 
upon the rejection of the claims by the examiner, in which he stated, 
December 24, 1900, inter alia: 

"It is required that further and elearer description be Inserted In the spéci- 
fication as to what Is meant by 'persistent oscillator' and 'good radiator' " 

— and the further understanding of the examiner from correspondence 
is shown from the folio wing extract from his letter of February 11, 
1902: 
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"Applicant's argument has been carefuUy eonsldered, and though difflcult 
of interprétation by reason of grammatical defects, and also because of what 
seems to be discontinuity of idea, It is correctly or otherwise interpreted by 
the examiner to mean tliat the fundamental of the aerial conductor is a 
harmonie of the local primary, or vice versa, and that sueh a relation neces- 
sarily requires that the vibratlng body of fundamental periodicity hâve con- 
stants such as cause it to &e a persistent oscillator and the aerial conductor 
electrical constants wliich malce it necessarily a good radiator." 

And counsel for Marconi, in a letter of April 8, 1902, say : 

"It is very plain that the necessity or desirability of tuning the two circuits 
of the primary to each other, or making them accord to each other in tlieir 
natural period of oscillation, .is not an obvious suggestion from prior descrip- 
tions of desirability of tuning a primary to the recciver, as is seen from the 
fact, although the English patent of Thompson, No. 22,020, of 1899, describes a 
two-circiiit primary, yet the inventor makes not the faintest suggestion of 
the desirability of having the periods of oscillation accord with each other, and 
although Mr. Marconi himself. in his patent No. 627,650, describes a two-clr- 
cuit recelving instrument, yet he did not make any suggestion that it veould 
be of advantage to make the periods of oscillation of the two circuits accord." 

In determining the construction to be placed upon public documents, 
considération is given to departmental interprétation. 

June 13, 1903, in Rc Braun, Application Sériai No. 704,505, appears 
a statement by the Patent Office prior to the issuance of the plaintiff 
Marconi patent in suit, and while the application was under consid- 
ération, of the meaning of the term "persistent oscillator," in which it 
is said: 

"Only a deflnite limited amount of energy can be stored up in any capacity 
apparatus, and in the case of a given oscillator for wireless telegraphy it Is 
évident that there is always a flxed maximum charge that cannot be exceedcd. 
If, therefore, an oscillator of given capacity is se constructed as to radiate 
substantlally ail of Its energy in one or two waves, the one or two waves so 
radiated will be of the maximum energj' possible with such a System, tvhere- 
as if the oscillator is so devised as to le a persistent oscillator. it toill scnd ont 
a very much greater numbcr of vxives at each discharge, hut each wave vAll 
hâve onl;r a fractional amount of the energii that cnnld hâve been radiated in 
a single -irave. For instance, in the one case the given capacity being chargert 
with a given amount of energy, x, the energy of the one or two waves in the 
one case will be substantially equal to œ, or to a;2, as the case may be, wherr- 
as, in case the radiator is arrangcd to he a persistent oscillator so as to give a 
long train of waves, as for instance 100, then the energj', x, being split up 
among 100 waves of a train, the energy of each one of those waves will be 
representcd by the value x/ioo- For use with a coherer, which. from its 
nature, opérâtes only in response to the maximum potential Impressed at any 
one instant, the first arrangement would be 100 times more efficient than the 
latter. It is obvious that if the coherer is so far distant that it will only 
respond effectively to a wave having the energy, x, at the transmitter, it will 
not respond to 100 or 1,000 or an infinité nuraher of waves having only the 
energy Vioo-" 

And Marconi, in his affi4avit, when referring to the Braun circuit 
.transmitting apparatus, says : 

"Much less had he [Braun] understood that there was or could be any ad- 
vantage in making the two circuits of such inductance and capacity as to hâve 
a natural period of oscillation In accord with each other." 

And, referring to the Braun patent, in his déposition, he says: 
"Hence the Braun patent illustrâtes meroly the Introduction of the trans- 
former without any disclosure of the principles of my patent, namely, the 
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proportionlng of the circuits to act as réservoir and radiator respectlvely, 
while efflclently transferrlng the energy by tunlng thèse circuits to one an- 
other. My patent No. 627,650 diffei-s essentially in principle from my patent 
No. 763,772, In that In the former I did not descrlbe or âlsclose the fact that 
the closed osclllating recelvlng circuit was to be tuned to the open antenna 
receiving circuit, while in my patent No. 7a3,772, / disclose and descrihe 
means for attaimnff this useful object" 

And on page 28 of his déposition he says : 

"Furthermore thls [Fessenden] patent shows no means whereby the tunlng 
could be effected, there being no variable éléments shown In either of the cir- 
cuits." 

And on page 3 1 : 

"The difflculties to be overcome In order to transmit an intelligible mes- 
sage to a great distance prior to the utlllzation of the invention of my patent 
No. 763,772 were manifold. They were also the resuit of Interllnked and 
obscure causes, and hence one of the greatest difflculties must be overcome to 
attain success. In the évolution of the apparatus of my patent No. 763,772, 
I found that I could attain the long distances deslred by separating the f mic- 
tions performed in the original single wireless transmitting circuit of my pat- 
ent No. 586,193 and reissue No. 11,913, and asslgning them to associated un- 
like circuits, one of which was a closed circuit, and hence not capable of radi- 
ating energy, and the other an open circuit whIch was capable of radlatini; 
energy, I found that by dolng thls I could so construct the closed or nou- 
radiating circuit as to make it serve as a réservoir and so perform the func- 
tion of receiving a relatlvely large initial charge, and that by properly asso- 
ciating the circuits and tuning them to hâve the same period, tranafer this 
stored energy to the open or radlatlng circuit and obtain an efficient radiation 
of a larger quantity of energy with very much less decay of the waves. The 
transmitting difflculties thus overcome were the inability to efflciently store 
a quantity of energy and the inability to radiate It wlthout undue losses aiuî 
high damping." 

It would therefore appear that the définitions given in the spécifica- 
tions and claims to meet the référence made by the Patent Office pre- 
clude any other conclusion than that tuning was the purpose sought. 
Sargent v. Hall Safe & Lock Co., 114 U. S. 86, 5 Sup. Ct. 1021, 29 
L. Ed. 67; American Stove Co. v. Cleveland Foundry Co., 158 Fed. 
983, 86 C. C. A. 182. 

The application not being for the principle of résonance or tuning, 
or such foundation as a scientific fact, référence to spécification may 
be made for interprétation of claims made. Tilghman v. Froctor, 102 
U. S. '707, 26 L. Ed. 279. 

Marconi is not a pioneer in the art of résonance in his invention, in 
the sensé that he discovered the principles of résonance or the art of 
tuning two circuits to the same frequency. His accomplishment must 
rest upon the utilization of known principles which he co-ordinated 
with ideas of his own invention, which are involved in the patent in 
issue, and hâve proven of great value to the world. His patent is not 
for tuning in gênerai, but for particular, Variable, sélective apparatus,. 
which the défendant does not use. 

"By way of spécifie and detailed information a» to how the capaclty and 
self-induction of thèse circuits may be Indépendently adjusted, so as to make 
the product of the self-induction niultiplied by the capaclty the same in each 
case, and thus obtain four circuit tuning, a table of tunes Is glven. The broad 
daim of invention résides, therefore. In the independent adjustment of the 
capaclty and self -induction of the four circuits, two at the transmitting sta- 
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tlon and two at the receivlng station, so that the product of thèse éléments In 
each of the two circuits shall be the same, In order that the circuits may be 
In electrical résonance with one another. Thls broad invention Is covered 
by clalms 10 and 20 in issue." Marconi Wireless Telegraph Co. v. National 
Electric Signal Co., supra. 

The Simpson mercury valve transmitter is diagrammatically repré- 
sentée! as f ollows : 

DEFENDANTS "SIMPSON" MERCURY VALVE TKANSMITTEE 

SiMMON DBAWIJSa 




D represents an altemating current dynamo, and T a power trans- 
former, V a mercury vapor rectifying valve, having terminais, A, A ^ 
and N. A and A ^ are anodes, the positive terminais of the valve. N 
is called a cathode, the négative terminal. R is résistance ; C, variable 
condenser. 2 represents the horizontal structure of the overhead por- 
tion of the antenna. 5 is a vertical wire Connecting the overhead por- 
tion of 2 by variable connection 6, with the inductance coil L, this being 
a helical coil. W \s s. flat spiral inductance coil, connected to the inner 
terminal of the inductance coil L, at the terminus of its center convolu- 
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tion. The extremîty of its outer convolution is connected to one termi- 
nus of the variable condenser, C, and the other terminus of the variable 
condenser, C, connected to the earth by conductor, ^. 5 is a spark gap 
of spécial form and is connected to the ground through the conductor 
7 and the ground connection wire ^. The alternating current dynamo 
is connected through its brushes each to the respective terminus of the 
primary coil P c, of the power transformer T. K is the operator's 
key, The secondary coil of the power transformer T is designated as 
S c. Each outer extremity of this coil is connected to the respective 
anode of the mercury valve V. From the center of the coil is taken a 
conductor, 6, which is connected to the variable condenser, C, at the 
point where it is joined to the extremity of the outer convolution of the 
spiral W. The cathode end of the mercury valve V is connected to one 
extremity of the résistance R. The other extremity of the résistance 
7? is connected to the variable condenser C at its terminal opposite to 
that connected to the center point of the secondary coil S c, the same 
extremity of the résistance R is also connected to the ground through 
the common ground conductor, 4- The transmitter functions, as stated 
by Mr. Simpson and other witnesses, by having dynamo D generate an 
alternating potential current between its brushes, one brush being upon 
each of the collector rings, of 110 volts and sometimes 220, depending 
upon the type or kind of machine, the pressure or potential, of 110, or 
sometimes 220, is stepped up in the power transformer T to a pressure 
normally 4,400 volts between the outer terminais of the secondary coil 
5* c, sometimes dropping to 4,000 volts. The pressure from the outer 
terminal to the middle conductor, 6, is just one-half, or 2,200 volts, 
when it is 4,400 volts between the outer extremities of coil S c. The 
mercury valve, V, will conduct current under normal conditions from 
the anodes. A, A S to the cathode N: The current will not flow from 
the cathode N to either anode A or A^, unless a relatively high pres- 
sure is placed upon the valve. A pressure impressed upon the valve, 
in the machine in évidence, would be something like 20,000 volts to 
reverse the current. The direction of the flow of current from the 
secondary coil 5 c, and the power transformer T to the radiating Sys- 
tem is always the same. It is a unidirectional current, that cannot re- 
verse its direction of flow, because the valve acts as a check valve in 
the charging system, and permits the current to flow from its source, 
the secondary coil S c, to the point where it is needed. It does not 
permit the current to be returned from any such point to its source. 
The valve V has résistance which varies inversely with the current 
flowing through it. As the current becomes gréa ter in quantity, the 
résistance becomes less. If the potential between each extrême termi- 
nal of the secondary coil S c, ol the power transformer T, were in 
such a direction that if a current were permitted to flow through that 
coil, from the bottom of the coil, as shown on the chart, to the top of 
the coil, the valve V would only permit sùch current to flow from the 
upper terminal of the secondary coil S c, to the anode A, thence with- 
in the valve to the cathode N, thence through the résistance R to the 
variable condenser C, charging the variable condenser C, through the 
conductor 6, back to the center of the secondary coil S c. 
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"If we Imagine in the next instant of tlme that the alternating potential 
had reversed its direction, so tliat tlie direction of t!ie altemating potential 
was such that it would produce a current normally flowing from tlie top of 
tlie secondary coil 8 c, toward the bottom of that coil, then such a current, 
with the arrangement shown on the ehart, would flow from the bottom of the 
secondary coil 8 c, to the anode A i of the valve V ; thence through the vari- 
able condenser O, and complète its circuit from the variable condenser C, 
through the conductor 6, back to the center of the coil again, pulsations being 
sent in the charging circuit, through the valve V Into the condenser O. Thèse 
pulsations are also unidirectlonal, the valve V acting as a rectifier, rectlfy- 
Ing the altemating current from the dynamo D, acting through the transform- 
er T and sending unidirectlonal or pulsating currents into the variable con- 
denser 0. Now there Is also a comparatively small amount of charge taken 
by the condenser which Is eonstituted by the ground * * * and the over- 
head portion of the antenna, marked 2' on the chart. That amount of energy 
Is really exceedingly small as compared to the amount of energy placed in 
that portion of the antenna System, eonstituted by the variable condenser C. 
The spark gap S Is so adjusted as to break down, at some prearranged pres- 
sure or potential. That potential is usually a peak potential of the pulsa- 
tions ; that Is, the highest potential the pulsation reaches. It may even be a 
llttle higher than that, due to the so-called Inertia effect of the circuit, v?hich 
would raise it a trlfle. This spark gap 8, having been adjusted to break 
•down at such a potential, when a sufficlent amount of charging current bas 
flowed into the variable condenser 0, to bring its potential up to the break- 
down point of the spark gap 8, a discharge takes place. This discharge is 
always, with the arrangement of circuits sliown in the chart, • * * which 
• • * is identlcal with the arrangement of circuits in actual use, from the 
bottom of the condenser C, through the conductor 7, thence through spark 
gap 8, the conductor 8, and such fraction of the outer convolutlon of the spiral 
coil W as may be used, thence to the opposite terminal of the variable con- 
denser C. That discharge is a unidirectlonal impulse, and, with a normal ar- 
rangement of circuits, 1. e., the transmltter set up as it always is, for opéra- 
tion, is always a unidlrectional impulse. The efCect of it is this: Energy is 
placed within th-e antenna circuit, the antenna proper of this transmltter, 
iJirectly from its source." 

The antenna circuit is said to consist of the overhead conductor S, 
its vertical connections 3, inductance coil, or some portion of induc- 
tance coil L, flat spiral inductance coil W, variable condenser C, earth 
connection 4> and ground. The spark gap S, with its associated con- 
ductors forms a part of the antenna System. The energy, when com- 
municated from its source into the antenna, is in the static, its po- 
tential form, but thereafter is converted from the static, its potential 
form, into the kinetic form, that is, into oscillations, within that portion 
of the antenna consisting of the overhead conductor 2, conductor 3, 
inductance coils L and W, condenser C, earth connection 4, ^^id 
ground. Such conversion is known to the art as impulse excitation. 
Impulse excitation of oscillating currents is one in which the energj' 
is set in motion within the oscillating, radiating circuit, by a single im- 
pulse, as distinguished from a transfer of energy by other means. 

The quenched spark gap introduced into this country in 1908 by the 
Telefunken Company, of Germany, and now used upon ail apparatus in 
suit, has added much to the efiîciency of wireless apparatus. By it 
the character of the wave can be readily controlled, and the quaiity 
( sharpness and purity) of the wave can be brought into harmcny with 
the resuit desired, and the high frequency generator impulse System 
will enable the operator to hitch "your [his] wagon to the earth and 
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shake it, • * * " and send messages to distant parts of the world, 
as stated by Pupin, supra. 

The action of the grounded antenna does not yet seem to be conclu- 
sively determined. Marconi's idea with relation to the grounded ac- 
tion changed from the time of the filing of the 1896 application, so 
that spécial emphasis to grounded influence was omitted from the 1900 
application; but subséquent development confirmed his former belief, 
and Pupin's suggestion seems to receive emphasis in the high f requen- 
cy generator impulse and "single chunk" conversion of energy appara- 
tus of défendant. 

The purpose of the Simpson mercury valve is to prevent an arc to 
form at the spark S, enabling that spark to rapidly regain its high 
résistance quality and open up in order that it may leave the antenna 
free to oscillate in its own natural way, and to rectify the alternating 
current into a "pulsating current." 

The circuit comprised a part of the éléments of the antenna System, 
condenser C, and a part of the spiral IV, across which is placed the 
spark gap S, making a circuit composed of S, W, C, 7, which has the 
characteristic of having a large ratio of capacity to inductance, and is 
not a persistently oscillating, generating circuit, but has a function of 
disturbing the equilibrium of forces which exist in the antenna System, 
in order that it may produce persistent oscillations of a single fre- 
quency in that antenna System. The efïect of this circuit upon the ra- 
diating circuit, as stated by Dr. Kolster, "is such as to get the energ^^ 
into thât radiating circuit very quickly, and to thereafter allow it to 
oscillate freely in its own natural way." This circuit has enormous dé- 
crément, and is nonpersistent. It is not, as in the Marconi patent in 
suit, primarily a réservoir or persistent oscillator, and does not co-op- 
erate with the antenna on the principle of résonance. 

The défendant, to demonstrate the fact of the "single chunk" conver- 
sion of antenna energy, introduced the resuit of expérimentation con- 
ducted at the University of Washington with the Braun tube on the be- 
havior of the Simpson Mercury Valve Transmitter. The photographie 
reproduction shows the type of photograph obtained by Dr. Kolster, 
by the use of the Braun tube. The method used was that of producing 
deflections of the spot of light across the fluorescent screen, and photo- 
graphing that deflection of light. The deflection of the spot of light 
across the screen corresponds with the motions of the current, first in 
one direction and then in the other, and, if the disturbing circuit is 
not characteristically an oscillating circuit, by the use of the mercury 
valve, whose function is to rectify the alternating current supply, the 
spot of light would appear as in the photograph. If no mercury valve 
be used, an impulse would be obtained first to the left and then to the 
right, the time period being a function of the frequency of the gener- 
ator in a 500 cycle generator supplying the condenser C, occurring at 
intervais of ^/looo of a second. 

The contention of the plaintifï with relation to the Massachusetts 
test, in which it was shown that there were two and one-half oscilla- 
tions in the antenna circuit, and that this must réfute the contention of 
the défendants with relation to the Washington University photographie 



MARCONI W. TEL. CO. V. KILBOURNE & CLARK MFG. CO. 347 

test, ma}- be answered by the suggestion that the Washington Univer- 
sity resuit was obtained, the photograph speaks for itself, and de- 
fendant's witnesses to that extent are corroborated. The Massachu- 
setts experiments show that there were many éléments that entered into 
the experiments with relation to the appliances and the adjustment of 
the apparatus. Dr. Zennick's testimony, which does not seem to be de- 
niefl, shows that photographs were only taken when the adjustments 
were such as to produce the desired resuit, and that the effort was for 
the purpose of obtaining évidence of oscillations in the trigger circuit, 
rather than to présent to the court the resuit of ail of the experiments 
that were made, together with the adjustments for each resuit — an im- 
pulse charging circuit such as defendant's requires a certain relative in- 
ductance and capacity and résistance to produce energy in substantially 
one oscillation, and the increase of inductance over capacity, and ré- 
sistance beyond the proper ratio will change the characteristic of the 
impulse charging circuit — and the further fact that it is shown that, 
as stated by Dr. Zennick, "there was only one System, the dummy an- 
tenna, and only one kind of oscillations, the free oscillation of the 
antenna ;" and it further appears that oscillatory circuits are not neces- 
sarily tuned circuits, and good tuning is not possible with 2% waves in 
the train. No facts shown indicate that the oscillations were the re- 
suit of résonant transfer of energy. Dr. Zennick further stated: 

"I hâve actually calculated the curves, accordlng to the photographs B i 
îind B M, assuming the figures given by Dr. Chaffee, * • * and we hâve 
length of about COO meters capacity C L, equal to .001 microfarads, and the 
résistance of about 6 ohms, meaning a décrément of about .06. The resuit Is 
rppresented on the chart vehich I marked 'Z t, assuming as a décrément the 
value, .04, which had been measured in the tests made at the Bureau of 
Standards, and which corresponds to the figures glven in the report of the 
committee on standardization of the Institute of liadio Engineers, pages 22 
and 23, No. 1011, for a standard antenna of 600 meters we hâve length 
* * * assuming thèse figures, the corresponding curve is represented on 
the chart, Z s. Thèse cur\'es show very clearly that after an extremely small 
percentage of the entire oscillation time we get the free oscillations of the 
antenna, if we compare thèse oscillations represented on charts Z ' and Z » 
with the oscillations of the System oscillating from the beglnnlng with its 
free oscillations, not only after 2% oscillations — I hâve represented thèse os- 
cillations in figures which are marlied 'Z »', corresponding to a décrément of 
.06, and 'Z i»', corresponding to a décrément of .04 — it may be that we would 
hardly become aware of the différence between thèse figures If our attention 
had not been called to it. I may add the following: The committee on stand- 
ardization of the Institute of Radio Engineers, in its report for 1915, Defend- 
ant's Exhibit 61, page 14, bas deflned 'impulse excitation' as follows: 'A 
method of producing free alternating current in an excited circuit in which 
the duration of the exciting circuit is short compared with the duration of 
the excited current.' This définition has agaln been agreed upon in one of 
the last meetings. I fully agrée with this définition, and think, therefore, that 
the oscillations represented in Figures Z ' and Z * represent a very good ex- 
ample of impulse excitation. There is no question that the impulse excitation 
would be still purer if the free oscillations were already présent after one-half 
oscillations. I hâve shown this case In Figure Z n for the décrément of .06, 
but comparing this figure with the corresponding Figure Z t, for the same 
décrément, it seems to me that the différence between thèse two figures is ex- 
tremely small. From the standpoint of a physicist, therefore, and considering 
the resuit, it seems to me very immaterial whether the free oscillations start 
after one-half an oscillation or after 2i^." 
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DEFENDANT'» "IMPULSE" TRANSMITTEE 
Tboufson DBAwma 




The defendant's Thompson impulse transmitter consists of a supply 
circuit, consisting of an alternating current generator and power con- 
denser, a, connected with two résistances, R, R, which are connected 
to the opposite terminais of two condensers, /, /, connected in séries 
with one another. Branching from this condenser /, ; to either side 
is a symmetrical circuit containing spark gaps /i", h'', and a single turn 
of wire marked "h^," this branch circuit being marked "1." Induc- 
Jively associated with the single wire, h", is an antenna circuit con- 
sisting of the antenna marked "2" and the tuning inductance marked 
'A*," the Connecting wire marked "h," the coil marked "h^," and the 
Connecting wire marked "h^," which may go directly to earth, or which 
liiay go through a condenser C to earth. The circuit containing the 
condensers /, ; and the spark gaps h", h'', and the single turn of wire 
h^ may be called a disturbing circuit, and consists of the two éléments, 
capacity and inductance, both being fixed in value. The other élé- 
ments are so chosen that the ratio of the capacity to the inductance is 
extremely large. In the antenna circuit which is inductively associated 
with the circuit No. 1 of the chart z^, the inductance coils h* and h* 
hâve means of varying their inductance by changing the number of 
turns on either one of the coils or both, in order that this antenna Sys- 
tem may be tuned or adjusted to émit any wave length désir ed between 
300 and 600 meters, and particularly two wave lengths 300 meters and 
600 meters, which are the two wave lengths for use for commercial 
purposes. 

There being no variable éléments in circuit 1, the only adjustments 
necessary are in the antenna circuit itself. The tests before the court 
demonstrated that no change in time period placed more than one wave 
in the antenna. In radiating a wave from the antenna of 600 or 300 
meters, no variation is made in either the capacity or inductance of 
the charging circuit, the product of the inductance and capacity in 
circuit 1 being the same in sending out a 300-meter wave as a 600- 
meter wave from the antenna. In the opération of this transmitter the 
only variation in the inductance in changing from 300 to 600 meters 
is the use of a fewer number of turns in the inductance, and would, 
in most cases, be made by opening the switch short-circuiting the con- 
denser C. The only adjustments are of the antenna circuit for the 
variation of wave length. The différence in the opération of the de- 
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fendant's impulse transmitter and the plaintiff type of transmitter is 
in the fact that there is an entire absence of résonant tuning in the im- 
pulse transmitter, whereas in the tuned, coupled circuit transmitter, for 
any change in wave length there must be a change of tune of the two 
associated circuits, so as to keep them in résonance. The defendant's 
impulse transmitter is electrically the same as Lodge's and carries out 
his thought with relation to the transmission of energy. 

It is conceded by the plaintifï that the defendant's Thompson trans- 
mitter is net an infringement of the plaintifif's patent when used at 300 
nieters, but that when used at 600 meters the circuits are in substan- 
tial résonance, and because of such fact is an infringement of plain- 
tifif's patent. I do not believe that this contention is tenable. The 
Thompson transmitter opérâtes at différent wave lengths, as demon- 
strated before the court, without variation of the time period of the 
impulse charger, and not upon the principle of résonant transfer. The 
structure of such apparatus substantially differs from plaintiff's, and 
because its variation is not limited, and at some point it is in harmony 
with an apparatus with a fixed variation, would not show conflict or 
infringement, where résonant transfer is not shown. No apphance is 
placed upon the defendant's apparatus by which tuning to other than 
fixed frequency can be made by the operator; whereas the plaintiff's 
apparatus is constructed with variable tuning appliances by which the 
operator can fix the time period to any desired wave length. The fact 
that coils of différent length may be constructed and placed upon the 
Thompson transmitter, as was demonstrated by plaintifif before the 
court, and the time period be thereby varied, cannot avail plaintiff, 
as such would not be the structure of défendant; nor can the plain- 
tifï be permitted to enlarge the claims of the patent by "broad tuning," 
in view of the express language employed in the patent. 

PICKARD CHART 

LoDGE Patent in Suit (Expired) 
TRWSMtTJER ewPiif ReŒNER 





Fl&. 13 

In the Lodge patent in suit, expired, is a radiating system, încluding 
coils h*, h*, and conductors h, h^, being the antenna and ground con- 
nection, respectively, as a radiating circuit connected by way of spark 
gaps /i', ft*, and h^, h", to the charging or supply circuit, This circuit 
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consists essentially of two condensers, Leyden jars, J, J. To this sup- 
ply circuit is added the coil, k, k. The intention is apparent that the 
spark gaps h^, h^, should be gaps of lovv résistance, and that /, /, should 
hâve a high potential; that spark gap h^", h^^, is called a "starting 
gap," and when the spark gap h^", h^^, breaks down, the charging sttp- 
ply circuit, /, K, J, delivers its charge through the gap h^, A", and A^, 
h\ to the radiating circuit. When the Rhumkorf coil, a, is energized, 
there is a charge of the condensers, /, /, until ail of the energy which 
can be stored in thèse, as limited by the potential reaching above the 
spark gap h^", h^^, breaks down, the energy stored in thèse condensers, 
/, /, is converted into a sudden or impulsive current rush, first through 
the circuit /, K, J, and then immediately into an impulsive rush or 
charge of current across the gaps h^, h^, A*, /»', into the conductors h 
and h^, and starts an electrical current through the gap h^, h^, very 
suddenly, and oscillations are set up in the entire antenna System and 
radiated. By this System it was not possible to obtain effective tuning 
or syntony. For effective tuning, résonant tuning, a relatively great 
number of impulses is required, that is, a drawn out train of waves. 
The coils h*, h*, are variable, so that, by changing their value, any 
desired frequency may be obtained and placed in electrical résonance 
with any receiving circuit. 

Lodge does not use one circuit as a réservoir for the other, there 
being no résonant transfer of energy, the circuit in which the charge 
originates being entirely separated when the radiating circuit is charged. 

"A receiver or resonator consists of a slmilar pair of capaclty areas con- 
nected by a slmllarly shaped conductor or self-Inductance coU, the whole con- 
stitutlng an absorber arrangea so as to hâve precisely the same natural fre- 
quency of electrical vibration as the radiator in use at the corresponding re- 
mittlng station, so that it can accumulate and reçoive Impulses — that is to 
say, can act accumulatively— but it must not hâve a spark gap such as /i 2 
and h s, or, if it bave a spark gap, same must be carefully closed or «bunted, 
or bridged across for a good short conductor. * • • identically the same 
capaclty areas and self-inductance coil can be used at wIU either as transmit- 
ter or as receiver * * * on condition that the 'diseharge' spark gap h -' 
A 3 of the radiator is perfectly closed whenever acting as receiver." (Lodse 
patent, page 3, second column.) 

Lodge has an improvement of the receiving antenna linked through 
a transformer with a closed circuit containing a coherer, which circuit 
is not timed to the antenna circuit. The receiver circuit has in it also 
a variable coil h*. By varying the number of tums in this coil, and 
hence its inductance, the receiver can be operated in electrical réso- 
nance, or tuned to a transmitting circuit. 

For the purpose of furnishing a pure wave, Lodge provides that the 
energy undelivered to the radiating circuit be eut off, and states, on 
page 2 of his patent, that "the advantage of this is the charges so com- 
municated are left to oscillate free from any disturbance due to main- 
tained connection with the source of electricity," ând the maximum 
effect will be produced on the receiving circuit. 

The opération of Lodge patent, Fig. 4, is identical with defendant's 
in using impulse charging and variable inductance coil in the antenna. 
No réservoir circuit is used, and, when the radiating circuit is charged, 
it is entirely separated from the source of supply circuit which neces- 
sarily has some natural period. 
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The Lodge receiver consists of a primary tuned antenna circuit, h, 
h*, h} ; h*, in its entirety, is the vertical wire or antenna, and /i' is 
tiie ground connection. The antenna circuit is tuned to the distant 
transmitter. It is an oscillating circuit and its inductance and capacity 
values are so adjusted that its time period is that of the distant trans- 
mitting antenna, and the variation adjustment is made by variation of 
the coil h*^ as shown in Figure 13, receiver. Surrounding coil h* is 
a secondary coil, u, and connected to the terminais of this secondary 
coil in the simple séries circuit, are the detector, which, as Lodge states 
(page 4 of his patent) "may be a single point contact" (coherer), and 
battery, f, and the indicator, g. The secondary circuit of the receiver 
is so associated or linked with the primary or receiving circuit that it 
does not in any way interfère or hinder the f ree oscillation of this re- 
ceiving antenna. As stated by Lodge, "The idea being thus to leave 
the resonator free to vibrate electrically without disturbance from at- 
tached wires," this being the same as shown in the transmitter in the 
Lodge patent. Figure 4, the idea being to hâve one single free oscillat- 
ing circuit at both the transmitter and the receiver. Since coil h* is 
magnetically linked with the secondary coil u, the oscillations induce 
simple oscillations in this coil u and its attached circuit. The energy 
in the antenna circuit of the receiver is transferred to the secondary 
circuit, not by being timed or tuned to the primary or receiving antenna 
circuit, but by being magnetically linked therewith and induced or 
forced upon the secondary circuit when any alternating current flows 
through coil h* and a forced vibration by means of this vibration of 
circuits produced. There are no variable éléments in the circuit, hence 
it cannot correspond in time period or tune with the primary circuit. 
Lodge gives further détails as to the apparatus used in the secondary 
circuit of this receiver, coil u, indicator g, and the battery and detector, 
f, e, when he says : 

"In ail cases it is permlssible, and sometlmes désirable, to shunt the colis 
of télégraphie instruments by means of the résistance or capacity, as shown 
at TF in Figure 12." 

The operator in the transmitting station shown in Figure 4 of G W P 
14, would first connect to his transmitting séries of power, a, its stor- 
age batteries, and adjust coils h*, h*, to such values as would tune the 
circuit to the period of opération corresponding with the distant re- 
ceiving station with which he wished to communicate, and then op- 
erate the téléphonie key, causing a short and long séries of charging 
currents from coil a to the supply circuit /I^ h', J, J, h^, h', to flow 
into the radiating antenna, thèse impulses being dots and dashes of 
the Morse code, the opération of this key being an intermittent op- 
ération, the intermittances being simply those of the spark discharging 
at the starting gaps fo", /t^\ If the Rhumkorf coil or induction coil 
is employed, the sparks usually occur at the rate of 10 or 20 per sec- 
ond, and the intermittent séries of charge currents will flow into the 
radiator h, h*, h}. Thèse currents set up oscillations in the radiator 
corresponding in frequency to the tuning of the circuit to which it has 
been adjusted. If the distant receiving station hears a signal, it will 
answer, and so the operator at the transmitter of Figure 4 will "listen 
in." If the transmitting station is correctly adjusted to the tune of 
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the receiving circuit h, h*, h^, the passing wave trains will flow through 
coil h*, force oscillations upon the secondary circuit, aflfect the coherer 
R oî the circuit, and will transmit the signais f rom the transmitting 
circuit, which will be received by the operator. If the signal is weak, 
the operators can bring the transmitter and receiver into doser tune 
or résonance. The primàry purpose of Lodge seemed to be the re- 
moval of the détecter and its effect from the receiving antenna. Be- 
cause of its résistance, it prevented free oscillations of the antenna. 

PICKARD CHART 

COMPARISON LODGE AND MARCONI PATENTS IN SUIT 

LiODGE 1898 Marconi 1904 

No. 609,154 No. 763,772 

WANSMITTEH FIC.^ TFANSMITTEH FJCL 





REŒIVEF riG. 13. 
AND DESCRIPTION. 



RECEIVER ne. a. 
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In G W P Chart 47 is made a comparison between the Lodge patent 
and the Marconi patents in suit, in which it is claimed that the receiver, 
Figure 13 of Lodge, is identical with the defendant's standard receiver. 
The inductance and capacity vahies in the antenna circuit are so adjust- 
ed that its time period is that of the transmitting antenna, the adjust- 
ment being made by the variation of coil h *, which is surrounded by 
the secondary coil, u, and connected to the terminais of this secondary 
coil in a simple séries circuit, first, the détecter, e, being a single point 
coherer ; second, a battery, f, and third, an indicator, g, the secondary 
circuit being so associated with the receiving antenna circuit that it 
does not in any way disturb the f ree oscillations, "the idea being thus 
to leave the resonator free to vibrate electrically without disturbance 
from attached wires." Tliis arrangement is the same as the trans- 
mitter, Figure 4 in the Lodge patent, the idea being to leave the trans- 
mitting antenna or single oscillating circuit entirely free to vibrate 
without any disturbance from attached wires, and the same is carried 
through the entire System of transmitting and receiving. Such receiv- 
er is commercially operative, the efficiency of which bas been demon- 
strated before the court. In the right-hand lower figure is shown the 
Marconi receiver. Both hâve a receiving circuit, 1, containing adjust- 
ments for tuning to the wave length of the transmitter, a wide différ- 
ence appearing in circuit 2. In defendant's receiver, which is Figure. 
13 of the Lodge patent, tbere are no adjustm.ents. A fixed coil, u, is 
connected in séries with detector, e, battery, /, and indicator, g; where- 
as, in the Marconi patent, there are, in the secondary circuit, a séries 
of adjustments, adjustable inductance g ^, capacity h ^, thèse being the 
adjustments by which the secondary circuit 2 is operated in résonance 
or tune with circuit 1. In the démonstration before the court, it was 
shown that it was necessary to make adjustments in the antenna or re- 
ceiving circuit, and also to make adjustments of inductance and capaci- 
ty in circuit No. 2, while but one adjustment was made in the defend- 
ant's receiver, that being in circuit No. 1. It is apparent that this re- 
ceiver bas but one tuned circuit, that being a fixed or nontunable cir- 
cuit, while the plaintiff's receiver bas two tuned circuits, the one being 
tuned to the other by independent adjustment. 

Professer Fleming, in his book entitled "The Principles of Electric 
Wave Telegraphy" (1906 Ed.) page 218, in considering inductively 
coupled circuits such as Figure 1 of the patent in suit, says : 

"Wtieii two circuits, having inductance, résistance, and capacity, are induc- 
tively connected together, we are then presented with a unique case to con- 
slder, il their natnral time perlods of oscillations wlien separate are the same. 
Oscillations In one circuit then create a strong response in the other coupled 
circuit. In practice, we tind that this syntony or agreement between the time 
perlods of the two perlods must be very exact, If the phenomenon of rés- 
onance Is to take place." 

In the same book (page 490) : 

"There are in fact only two modes of coupling an open and closed oscilla- 
tory circuit which hâve any technical value. First, we may couple together 
the circuits in such a manner that a single pure oscillation, or one single pe- 
riod of vibration, is forced upon the aerial or radiator, not its own natural 
period, but that of the actuatlng closed circuit. Secondly, we may couple to- 

2.39 P.— 23 
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gether circuits whlch hâve the same free, natural perlod, when separate, and 
thus establlsh a syntonism between the circuits, which, under the condition 
of a somewhat 'loose coupling' resuLts In the radiation of waves o£ tvro différ- 
ent wave lengths." 

The tuned relation between the circuits behave as a pair of coupled 
pendulums, and their interférence with each other would produce com- 
plex wraves, or waves of différent lengths, as would the interférence of 
the swinging pendulums with each other produce complex oscillations. 

Plaintiff's patent in siiit states that any of the prior single circuit or 
two circuit receivers may be used with the transmitter of the patent, 
and also deals with a spécial form of receiver, in which the capacity 
and self-inductance of the two circuits are to be independently ad- 
justed, so that the product of self-induction multiplied by the capacity 
will be the same in the two circuits. Means of independently varying 
their tune must be provided. In the prior patents, No. 627,650, Nos. 
647,007-647,009, and No. 668,315, referred to, there are no such indé- 
pendant adjustments. In Marconi patent. No. 676,332, a variable in- 
ductance coil is shown in the primary or antenna circuit. While this 
patent was filed after the date of the filing of tlie patent in suit it cor- 
responds, as stated in the first pai-agraph of its spécifications, on page 
1, to Marconi's British patent No. 5387, dated March 21, 1900, being 
before the filing of application for patent in suit, and which corre- 
sponds to the United States patent in issue hère. 

The question of efificiency or selectivity is not the issue. The issue 
is infringement. The plaintiff's receiver may be much more efficient 
and more highly sélective, and yet thèse qualities, of themselves, would 
not show infringement. There is a distinction between efficiency and 
selectivity. Efficiency simply means the amount of energy delivered 
to the détecter. The efficiency of a receiver is the energy available at 
the receiving station, in the form of passing waves, the amount of en- 
ergy which is delivered to the detector from such waves. An efficient 
receiver is one which transmits the greatest amount of energy to the 
detector, and thereby gives the maximum effect to the indicator. Se- 
lectivity is the sharpness of response with référence to transmitting 
stations of différent frequencies or wave lengths. A very sélective re- 
ceiver is one which differentiates sharply between two différent trans- 
mitting stations having nearly the same wave length or frequency. 
Def endant's receiver does not include the essential éléments of the 
plaintiff's receiver. The persistent oscillator, variable condenser, and 
variable inductance in the detector circuit, are ail lacking. There is no 
relation to tuning. 

[3] The mère fact that the same resuit is obtained by the opération 
of an apparatus is not conclusive of infringement. Infringement can- 
not be predicated on results obtained, irrespective of the apparatus em- 
ployed. The fact that the apparatus of the plaintiff, by "broad ttm- 
ing," and the apparatus of the défendant in normal opération, secure 
the same resuit, does not signify infringement (Goodyear Shoe Mach. 
Co. v. Spaulding [C. C] 101 Fed. 990); the established rule being that 
the invention, if any exists, is because of apparatus by which the re- 
suit is obtained, and not the mode of opération, independent of the 
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mechanical device used (Westinghouse v. Boyden Power Brake Co., 
170 U. S. 537, 18 Sup. Ct. 707, 42 L. Ed. 1136). Results accomplished 
by mode of opération or function, separate f rom the means of mechan- 
ical devices, do not constitute infringement. Union Match Co. v. Dia- 
mond, 162 Fed. 148, 89 C. C. A. 172. The apparatus (Marconi) in suit 
is fundamentally différent. The structures are différent. The mode of 
opération is dissimilar. Because of such conclusion, it is not necessary 
to enter into any detailed discussion of the claims made in the plaintiff's 
patent, or double patenting, or any of the other issues raised. As to 
the apparatus furnished to the United States, this court, in view of the 
act of_1910 (Act June 25, 1910, c. 423, 36 Stat. 851 [Conip._ Stat. 1913, 
§ 9465]), has not jurisdiction, either over a suit for an injunction, or 
for an accounting. Poster Hose Supporter Co. v. Taylor, 191 Fed. 
1003, 111 C. C. A. 667. 

I think the prayer of the plaintiff should be denied, except as to the 
apparatus infringing the Lodge patent, for which an accounting is di- 
rected, and, unless the parties can agrée as to the amount of damages, 
the matter will be referred to a spécial master to take testimony and re- 
port the same to the court, together with his findings and conclusions. 



KEYSTONE TYPE FOUNDRY v. WYNKOOP. 

(District Court, S. D. New York. September 14, 1916. Decree November 23, 

1916.) 

No. 11-254. 

1. Patents (S=».328 — Validitt and Infringement — Design foe Font of Type. 

The Smith design patent, No. 38,855, for a design for a font of type, 
held not anticipated and to diselose patentable invention ; also, Inf rlnged. 

2. Patents <S=317, 319(1) — Suit fob Infbingement — Effect dp Expieation 

OF Patent. 

Where a patent has explred durlng the pendency of a suit In equlty for 
its Infringement, an injunction wlU not be granted, but damages may be 
awarded for Infringement durlng the tlme It was in force. 
~ [Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 559-565, 577, 578, 
580, 581, 583, 584, 586.] 

In Equity. Suit by the Keystone Type Foundry against David S. 
Wynkoop. On final hearing. Decree for coriiplainant. 

Ernest W. Bradford, of Washington, D. C, for plaintiff. 
R. S. Harvey, of New York City, for défendant. 

SHEPPARD, District Judge. [1] In addition to the défenses set 
up by the defendant's answer filed in Ëq. 3-r7 (which record is inade 
a part of the files of this case No. 1 1-254 by stipulation), another is in- 
terposed by way of amendment allowed under order of court dated 
March 10, 1913, assailing the validity of plaintiff's design patent No. 
38,855 of October 8, 1907, for a font of type on the ground that the 

^sjFor oUier cases see same top'.c & KET-NUMB£IR In ail Kejr-Numbered Dlgests & Indexes 
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substantial and material parts thereof were previously patented by the 
same party under patent No. 37,379, March 21, 1905, and was there- 
fore void as against the spirit of the patent laws for double patenting. 
It appears f rom the record that a motion by défendant to dismiss com- 
plainant's bill on the grotind that the patent in suit was not for a de- 
sign within the meaning of the statute was heard, and, after argument 
by counsel for both sides, was overruled by Judge Grubb of this court 
on August 5, 1914. 

A number of patents were introduced in évidence to show the prior 
State of the art. Thèse do not show to the court such a universal 
knowledge of the features which the plaintiff's patent No. 38,855 
sought to protect as would require a limitation of its claim. While one 
or two letters or figures of the font may be similar to the like charac- 
ter or characters in the fonts of the prior patents, a casual examination 
clearly demonstrates that as a whole there is such dissimilarity of con- 
figuration and ornamentation of the font described in patent No. 38,- 
855 as involves patentable novelty. The defendant's font as shown by 
the exhibits in évidence is an exact copy of that covered by plaintiff's 
patent No. 38,855 and as such constitutes an infringement. 

[2] The monopoly granted to the Smith patent. No. 38,855, expired 
October 8, 1914. The prayer for injunction is therefore not now ma- 
terial or important to plaintiff. However, an order will be entertained 
referring to a master the question of amount of damages sustained by 
plaintiff through the infringement during the period in which the 
monopoly was in force. 

Decree. 

This case comîng on to be heard on September 8, 1916, on plain- 
tiff's bill and defendant's answer and amended answer, and on testi- 
mony in chief for plaintiff, testimony for défendant, and testimony in 
rebuttal for plaintiff, and on argument by counsel for each party, it 
is hereby ordered, adjudged, and decreed as follows : That plaintiff's 
design patent. No. 38,855, granted October 8, 1907, for an invention 
in a design for a font of type, was for a good invention under the stat- 
ute, and not anticipated by any of the numerous prior patents or 
showing in prior publications introduced in évidence by défendant, 
and that said patent was therefore valid ; that the type as manufac- 
tured and sold by défendant, as shown by the exhibits of évidence in 
the case, is an exact copy of the design forming the subject-matter 
of plaintiff's said patent. No. 38,855, and that its manufacture and sale 
constituted an infringement of plaintiff's rights as granted under said 
patent; that, the patent having expired since suit was begun, no in- 
junction will be granted, but plaintiff may hâve judgment for the 
amount of its damages sustained through the infringement of its said 
patent by défendant prior to October 8, 1914, the day on which said 
patent expired; that the case be referred to a master to détermine the 
amount of damages so sustained; and that plaintiff hâve judgment 
for its costs in this cause sustained. 
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In re KEADING HAT MFG. CO. 

(District Court, E. D. Pennsylvanla. February 1, 191T.) 

No. 4982. 

Bankbuptct <S=>268 — Trustée — Sale of Propebty — Ageeement — Taxes. 

Where the buyer of mill machînery, whieh was covered by the mortgage 
on the mill, to protect the bankrupt estate of the mortgagor, agreed wlth 
the receiver that the mlU, without the machînery, would sell for at least 
$7,000, or that he would make up the déficit, which meant that the prop- 
erty should brlng that amonnt free of incumbrances, so that the pur- 
chaser would hâve to pay the unaccrued taxes for the year of the sale In 
addition to hls bld, and the buyer of the machînery hlmself purchased the 
mill for $7,200, whlch was more than the amount of the agreed purchase 
price, wlth unaccrued taxes, he Is not Uable for the amount of the taxes 
In addition to hls bld. 

[Ed. Note. — For other cases, see Baukruptcy, Cent. Dlg. §§ 372-379; 
Doc. Dlg. ©=268.] 

In Bankruptcy. In the matter of the Reading Hat Manufacturing 
Company. On pétition to review an order of the référée requiring 
petitioner to pay the unaccrued taxes on land belonging to the estate 
under an agreement. Pétition allowed, order revoked, and cause re- 
mitted, with instructions to enter an order in accordance with the 
opinion. 

See, also, 224 Fed. 786. 

Thomas O. Peirce, of Philadelphia, Pa., for petitioner. 
Bertram D. Rearick, of Philadelphia, Pa., for trustée. 

DICKINSON, District Judge. The présent status of thîs case, out 
of which the question involved arises, is as f oUows : 

There was property of the estate, consisting of land, a mill, and 
the machinery contents of the latter. There was a mortgage of the 
mill property, which the mortgagee claimed to be a lien upon the whole 
plant, including machinery. It was deemed by the receiver désirable to 
sell the machinery and what would otherwise be personal property 
separate f rom the land and buildings, and to sell the former as person- 
alty. The practical effect of thus stripping the mill of its machinery 
might be to so depreciate its value as that the real estate would not 
realize sufficient money to pay the mortgage. The security of the 
mortgage would thus be impaired, and the resuit might be that the 
mortgagee v^^ould présent a claim as a gênerai creditor for such part 
of the mortgage debt as the proceeds of the real estate failed to reach. 
To give assurance against this conséquence, and to forestall any objec- 
tion by the mortgagee to a sale of the machinery, the purchaser of the 
latter was required to give, in addition to the purchase price of the per- 
sonalty, his agreement that the real estate would bring at least the sum 
of $7,000. The petitioner entered into this agreement and became the 
purchaser of the personal property. The real estate was then exposed 
for sale and brought the sum of $7,200. The agreement was made 

®=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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by a man by the name of Sylvester, but he is found by the référée to 
be nothing more or less than a name for the petitioner. 

The référée was not only fully justified in making this finding, but it 
was conceded at the argument that the fact was as found. To secure 
the carrying out of his agreement, the petitioner deposited the sum of 
$1,000, wJiich was to be returned to him if his agreement was complied 
with, but if he fell short in performance, then the receiver was to re- 
tain so much of the $1,000 as would put the estate in the same position 
as if the petitioner had so complied. 

When settlément came to be made for the real estate, the trustée 
(who had succeeded the receiver) demanded, in addition to the price of 
$7,200 bid, the sum of $130.44 which represented the unaccrued taxes 
for the current year. The basis of this claim by the trustée was that he 
asserted the agreement between the receiver and the petitioner to hâve 
been that the petitioner, in addition to the price bid for the real estate, 
would assume and pay the current year's taxes, less the apportion- 
ment, to the day of sale. The terms of sale, as made by the référée, 
sold theproperty clear of ail incumbrances, including the whole year's 
current taxes, and thereby operated as a divestiture of the lien of the 
taxes and threw the payment of the same upon the fund. The peti- 
tioner denied such to be the meaning of his agreement and refused the 
additional payment. It was finally arranged that the amount involved 
should be retained by the trustée, subject to the détermination of the 
question between them. This détermination is now being made. It 
turns upon the proper construction of the agreement. The construc- 
tion of the agreement, as urged by the petitioner, is that he merely 
agreed that tlie real estate should sell for at least $7,000. When, there- 
fore, it was sold for $7,200, his agreement was fully met and discharg- 
ed, and is to be considered as if wiped out. 

The référée bas refused to accept of this construction. In this we 
think he is right. The view taken by counsel for petitioner is at first 
sight clear enough. To say that a property shall bring $7,000 seems 
to be a suiBciently definite statement. It develops, however, that it is 
nothing until the meaning of such a price is defined. For illustration, 
does it mean $7,000 clear of ail incumbrances, or subject to them? The 
parties to this agreement defined $7,000 as meaning $7,000 clear of ail 
incumbrances, with taxes, however, apportioned to the day of sale, 
thereby meaning $7,000 plus the unaccrued taxes, which the purchaser 
was to pay in addition to his bid. If this were ail the agreement con- 
tained, this construction would still sustain the claim of the petitioner, 
because the property did bring the $7,000 and the amount of taxes in- 
volved in addition. 

Counsel for the trustée met this view by the assertiop that there 
are two agreements in the agreement referred to. One relates to the 
contingency of somè one else than the purchaser buying the property, 
in which event the petitioner is relieved of his contract if the purchase 
price exceeds $7,000. The other relates to the contingency of the peti- 
tioner himself becoming the purchaser, in which event it is asserted 
the petitioner, as purchaser, agreed to pay the unaccrued taxes in ad- 
dition to the price bid for the real estate. As the petitioner did buy 
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the real estate, this latter agreement is the controlling one. This is 
the construction put upon the agreement by the référée. 

The argument in support of the view acceptée by the référée is 
pressed with earnestness and with force by counsel for the trustée. 
It may be thus presented, prefaced by the admission that there is no 
obligation upon the petitioner to pay the apportioned taxes unless he 
so agreed; but it is asserted that such undertaking is found in the 
agreement of January 7, 1914. The argument is that he agreed to 
pay thèse taxes if he bought the property, and, as he did buy the 
property, his obligation to pay becomes complète. 

There is something alluring in the logic of this mode of statement, 
but the argument thereby presented lacks convincing power, because 
it ignores the common sensé of the situation in overlooking the palpa- 
ble truth that the substantial purpose and scope of the agreement was 
to assure to the estate that the property would bring $7,000 plus thèse 
taxes. When, therefore, this object of the agreement was attained, 
the agreement was functus officio. The argument is answered by a 
déniai of the fiirst premise. The petitioner did not agrée to pay more 
than his bid "if he bought the property," but only if he bought the 
property for less than $7,000 and the apportioned taxes. Under the 
view of the trustée the petitioner would be obliged to pay $7,200 and 
the taxes, and this he never agreed to pay. There was, it is trae, the 
possibility that the estate might receive more, because the assurance 
was that it was to receive at least that much. This possibility was 
inhérent and necessarily so. It is conceded that the estate is entitled 
to receive $7,200, less taxes, or $7,039.56. It, therefore, does receive 
at least $7,000, because it receives more. The petitioner retorts upon 
the trustée with his statement of the logic of his view. He likewise 
préfaces his statement with the proposition that he is not obliged to 
pay this $130.44 (representing the unaccrued taxes) unless he has so 
agreed, and that the only agreements into which he had entered are 
that of January 7, 1914 and his bid of $7,200 at the sale. There may 
be in the agreement of January 7, 1914, his undertaking to pay the 
$130.44, but there is no undertaking to pay the $7,200. By his bid he 
agreed to pay the $7,200, but he did not agrée to pay the $130.44 in 
addition because that was included in his bid. It therefore follows 
that the only way in which an agreement to pay both can be manu- 
factured is to make up a patchwork sort of contract, by taking an ob- 
ligation to pay the $130.44 out of the agreement of January 7, 1914, 
and an agreement to pay the $7,200 out of his bid contract, and by 
piecing the two together make a contract to pay both. The petitioner 
dénies a contract thus made to be his contract. The substantial agree- 
ment of the parties was this. It was anticipated that a sale would 
be made (such as in fact was afterwards made) clear of the taxes for 
the whole year. It was anticipated that the petitioner or some one 
else would be the purchaser. It was then agreed that as between the 
parties what the estate received should be at least $7,000, figured on 
the basis of the property being clear, but the purchaser paying the 
unaccrued taxes. In other words, the property considered as sold clear 
of ail incumbrances should bring $7,000 plus the future part of the 
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current year taxes, ail of which taxes the estate would be obliged to 
pay, because the property was sold clear, or, in stîll other words, the 
property should at least bring $7,130.44. If the estate did not receive 
that much, the petitioner was to make up the déficit. If it did receive 
at least that much, the agreement was met, and the petitioner quit of 
his contract. The estate in fact received $7,200, or $7,069.56 in addi- 
tion to the $130.44, the apportioned taxes. 

Our conclusion is that the petitioner is not obliged to pay a further 
$130.44 to the estate, and is entitled to the return to him of the sum 
deposited for the purpose. 

The pétition for review is allowed, the order of the référée revoked, 
and the cause remitted, with instructions to make an order in accord- 
ance herewith. 



BROWN et al. T. FLETCHEB. 
(District Court, S. D. New York. January 15, 1917.) 

1. COTJBTS ®=>335(1) — rEDEEAL COUETS — PrACTICE. 

Rev. St. § 913 (Comp. St. 1913, § 1536), déclares that the forms of mesne 
process in sults In equlty and admiralty In the fédéral courts shall be 
according to the prlnciples, rules, and usages which belong to courts of 
equlty and admiralty; while section 914 (section 1537) déclares that tho 
practlce, etc., in civil causes other than equlty and admiralty causes, shall 
conform as neax as may be to the practlce in like causes in the state 
courts. Section 916 (section 1540) provides that the party recovering a 
judgment in a common-law action shall be entitled to slmllar remédies, by 
exécution or otherwise, to reach the property of the judgment debtor, as 
now provided in llke causes by the laws of the state in which such court 
Is held; and section 917 (section 1543) provides that the Suprême Court 
shall hâve power to prescrlbe in any manner not inconsistent with any 
law of the United States the forms of writs and other process, and the 
modes of framlng pleadlngs, etc., of enrolling decrees, and the whole 
practlce in sults in equlty or admiralty. Held, that the state practlce la 
adopted in the fédéral courts only in common-law actions. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 902, 908, 906, 907 ; 
Dec. Dig. iS=>335(l).] 

2. Courts (®=»355 — Fedebal Courts — Pbactice. 

Under such sections and new equlty rule 8 (198 Fed. xxl, 115 C. C. A. 
xxi), declaring that final process to exécute any decree may, if the decree 
be solely for the payment of money, be by a writ of exécution in the form 
used in the District Court in sults at common law, and in view of the 
local rules of practlce providing for supplementary proceedlngs in com- 
mon-law actions, and for the examination of the exécution défendant in 
admiralty proceedlngs, a trustée agalnst whom a decree has been rendered 
in his représentative eapacity may property be examined in supplemen- 
tary proceedings in accordance with the state practice; the adoption of 
the remedy of the exécution not being limited to the mère writ itself. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 935, 936; Dec. 
Dig. <©=>355.] 

In Equity. Suit by John A. S'. Brown and others against Austin 
B. Fletcher, as testamentary trustée of Conrad Morris Braker, etc. 

®=3For otheif cases see same topie & KBY-NUMBER In aU Key-Numbered Digests & Indexes 
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On motion to vacate an order for examination in supplementary pro- 
ceedings. Motion denied. 

See, also, 231 Fed. 92, 145 C. C. A. 280. 

William P. S. Melvin, of New York City, for the motion. 
Predric W. Frost, of New York City, opposed. 

AUGUSTUS N. HAND, District Judge. The suit in which this 
motion is made was brought in equity. After a demurrer to the bill 
of complaint based on lack of jurisdiction was sustained by the Cir- 
cuit Court of Appeals (206 Fed. 461, 124 C. C. A. 367), the Suprême 
Court, on review, held that this court had jurisdiction, and remanded 
the cause for disposition on questions other than those of jurisdiction 
(237 U. S. 583, 35 Sup. Ct. 750, 59 L. Ed. 1128). Costs, however, were 
allowed against the défendant, as trustée, by both the Circuit Court of 
Appeals and the Suprême Court, and a judgment was docketed for 
thèse costs by the clerk of the District Court, 

[1] It was decidcd by the New York Suprême Court, Appellate Di- 
vision, First Department, in Matter of Gough, 31 App. Div. 307, 52 
N. Y. Supp. 627, that trustées against whom a judgment had been 
rendered in their représentative capacity might properly be examined 
in supplementary proceedings, and I think it clear that the order in 
this case was properly granted, unless such a remedy can only be ex- 
ercised in the United States courts upon judgments recovered in ac- 
tions at law. Section 913 of the Revised Statutes (Comp. St. 1913, § 
1536) provides: 

"The forms of mesne process and the forms and modes of proceeding lu 
siilts of equity and of admlralty and maritime jurisdiction in the Circuit and 
Dsltrlct Courts shall be aocording to the principles, rules, and usages which 
lielon^ to courts of equity and of admiralty, respectively, except when It la 
otherwise provided by statute or by rules of court made in pursuance theréof ; 
but the same shall be subject to altération and addition by the said courts, 
respectively, and to régulation by the Suprême Court, by rules prescribed, 
from time to tinie, to any Circuit or District Court, not Inconsistent with the 
laws of the United States." 

Section 914 (Comp. St. 1913, § 1537) provides: 

"The practice, pleadings, and forms and modes of proceeding in civil caus- 
es, other than equity and admiralty causes, in the Circuit and District Courts, 
shall conform, as near as may be, to the practice, pleadlngs, and forms and 
modes of proceeding existing at the time in like causes In the courts of record 
of the State within which such Circuit or District Courts are held, any rule 
of court to the contrary notwithstanding." 

Section 916 (Comp. St. 1913, § 1540) provides: 

"The party recovering a Judgment in any common-law cause In any Circuit 
or District Couit, shall be entitled to similar remédies upon the same, by 
exécution or otherwise, to reach the property of the judgment debtur, as are 
now provided in like causes by the laws of the state in which such court is 
held, or by any such laws hereafter enacted which may be adopted by gên- 
erai rules of such Circuit or District Court, and such courts may, from time 
to time, by gênerai rules, adopt such state laws as may hereafter be in force 
in such state in relation to remédies upon judgments, as aforesald, by exécu- 
tion or otierwise." 
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Section 917 (Comp. St. 1913, § 1543) provides: 

"The Suprême Court shall hâve power to prescribe, from tlme to tlme, and 
In any manner not inconsistent with any law of the United States, the forms 
of writs and other process, the modes of framing and flling proceedings and 
pleadings, of taking and obtaining évidence, of obtaining dlseovery, of pro- 
ceedlng to obtain relief, of drawing up, entering, and enrolllng decrees, and 
of proeeeding before trustées appolnted by the court, and generally to regu- 
late the whole praetlce, to be used, in suits In equlty or admlralty, by the Cir- 
cuit and District Courts." 

i 

It is familiar law that by the foregoing statutory provisions the state 
practice is only adopted in common-law actions. Rule 6 of this court 
expressly adopts the New York practice in common-law causes, and 
rule 4 in terms makes supplementary proceedings applicable to com- 
mon-law cases. 

[2] The Suprême Court, under section 917 of the Revised Statutes, 
supra, has, however, the power "generally to regulate the whole prac- 
tice to be used in equity." Rule 8 of the new equity rules (198 Fed, 
xxi, 115 C. C. A. xxi) provides that: 

"Final process to exécute any decree may, If the decree be solely for the 
payment of money, be by a wrlt of exécution, in the form used in the District 
Court in suits at common law in actions of assumpsit. • • • " 

I do not think that the words "by a writ of exécution," or "in the 
form used in the District Court in suits at common law," are to be so 
narrowly interpreted as to refer only to the pièce of paper itself known 
as the "exécution," but are to include ail the familiar incidents of 
that writ, the most common of which is supplementary proceedings. 
I am fortified in this opinion by the long practice which has, I believe, 
obtained in this district of granting orders in supplementary proceed- 
ings upon decrees in equity for the payment of money. 

In the case of Byrd v. Badger, 1 McAl. 443, Fed. Cas. No. 2266, 
where a motion was made to set aside an order in supplementary pro- 
ceedings, Judge McAllister, sitting in the Circuit Court for the Dis- 
trict of California, stated that thèse proceedings were a substitute for 
a creditor's bill, mentioned the fact that the statute of California pro- 
viding for supplementary proceedings was analogous to that of New 
York, and further held that, as proceedings in aid of exécution were 
équitable and only cognizable in the United States Court in the exer- 
cise of chancery powers, the parties must proceed by creditor's bill 
and could not avail themselves of the statutory remedy of supplemen- 
tary proceedings. It does not appear clearly from the opinion whether 
the relief sought was upon a judgment recovered at law, or a decree 
in equity ; but the language used leads me to suppose that the f ounda- 
tion of the right was a judgment at law. If that be the case, Judge 
McAlHster's décision would not represent the law in this court, be- 
cause rule 4 of the local common-law rules passed in conformity with 
section 916 of the Revised Statutes, supra, provides : 

"In common-law causes the parties shall be entltled to the same rights and 
remédies as respects attachments agalnst the property of the défendant, and 
as respects proceedings supplemientary to exécution as are now or may be 
hereafter provided by the laws of the state of New York, which laws (In re- 
spect of common-law causes) are hereby adopted by this court." 
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Local rule 46 in admiralty further provides for an examination of 
the exécution défendant and of such other persons as witnesses as he 
may show to be material. It is thus clear at law and in admiralty that 
the équivalent of supplementary proceedings in the state court is ex- 
pressly provided for. I think it would be most unfortunate to give 
equity rule 8 so narrow a construction as to make it necessary to pro- 
ceed by the cumbersome remedy of a creditor's bill, and in so doing 
to reverse the customary practice of this court for many years. 

The motion to vacate the order for examination in supplementary 
proceedings is therefore denied. 



THE ADA. 
(District Court, S. D. New York. December 22, 1916.) 

1. Shippino <S=358(3) — Chartebs — Damages fob Bbeach. 

The gênerai rule tliat, on withdrawal of a shlp from a charter, the 
charterer is entltled to damages measured by the différence between the 
charter hire and the hire necessary to secure another vessel, applies only 
whea a substitute can be procured equal to the vessel withdrawn. If 
that cannot be done, the charterer Is entltled to recover lost profits based 
upon the usual rates of frelght atthe tlme and place and the cargo that 
could probably hâve been obtained. 

2. Shippino ®=58(3)— Charters— Damages for Breach. 

To entitle a charterer to damages because, as a resuit of the withdraw- 
al of the chartered ship, he substituted another then under charter to 
hlm, at a sacrifice of her own cargo, to carry the cargo engaged for 
the one withdrawn, by which he sustàined a loss, it must be shown that 
such action was a fair exercise of judgment to minlipize the damages. 

3. Damages ig=>67 — Intebest — Discrétion. 

In admiralty, the allowance of Interest on damages recovered is wlth- 
in the discrétion of the court. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 135, 136.] 

In Admiralty. Suit by the Universal Transportation Company, In- 
corporated, against the steamshîp Ada and the Rederiaktiebolaget 
Amie. On exceptions to commissioner's report. 

Charles R. Hickox, of New York City, for libelant. 

William J. Conlen, of Philadelphia, Pa., and Engel Bros., of New 
York City, for respondent. 

LEARNED HAND, District Judge. The commissioner's report 
gives the gênerai facts in this cause with enough détail to justify the 
omission of any preliminary statement, and I may therefore proceed 
at once to the spécifie matters in dispute as shown by the exceptions : 

First. What was the primary damage from the loss of the outward 
voyage from New York to Genoa, about May 1, 1916? 

Second. What was the loss of the future return voyage from Genoa 
to New York at the end of May, 1916? 

Third. What was the indirect damage caused by the loss of freight 
on the Zealandia? 

®=3For other cases see same topic & KEY-NUMBER la ail Key-Numbered Digeats & Indexes 
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Fourth. What were the indirect damages from the loss of freight on 
the Sarnia and to the gênerai good name of the libelant? 

Fifth. What was the net freight for which the respondents were 
accountable to the Hbelants? 

Sixth. What were the incidental items with which the respondents 
are chargeable? 

Seventh. With what payments under the charter party should the 
Hbelants be charged? 

Eighth. How interest should be computed, if at ail? 

[1] The Outward Voyage. Much confusion existed throughout the 
taking of the proof and in the présentation of the respondents' case in 
court through a misapprehension of the theory of the Hbelants' chief 
claim; i. e., the claim for the outward voyage. The Hbelants were 
obviously bound by the gênerai ruie of damages that.the withdrawal 
of the ship entitled them prima facie to damages measured by the 
différence between the hire reserved in the charter and the hire neces- 
sary to secure such another bottom. No one disputes this, but it is 
a part of the rule that the substitute must be equal to the ship with- 
drawn, and the Hbelants assumed the burden of showing that there 
were none such. This they did show. It appeared that there were 
obtainable no charters which would permit the carriage of benzol or 
other such products. This proof the respondents did not meet. There 
remained only those ships which the Hbelants already had under char- 
ter, the Sibiria, the Libéria, the Sarnia, and the Zealandia. The Libéria 
was off the coast of Africa, without coal and unable to move. The 
Sibiria, though her charter allowed her to carry petroleum and its 
products, which would include benzol and toluol, was bound east on 
her last voyage. The Sarnia, with a charter to Lisbon, was not avail- 
able, as she could not be taken to the Mediterranean ; the same was 
true of the Urna. There remained available only the Zealandia, which 
was owned by the Hbelants, and which they tried to substitute, with 
what results will appear later. It is reasonably certain, therefore, that 
the usual rule of damages does not apply, and that the charterer's 
lest profits are the true measure of damages under certain limitation 
to be considered. 

However, a distinction must be taken. The actual profits arising 
from the charterer's subcontracts are not the subject of recovery in 
a case like this. Profits upon subcontracts are not within the consé- 
quences with which the law charges one who breaks a contract, un- 
less, when the contract is made, he has been advised of their actual, or 
proposed, existence. Masterton v. Brooklyn, 7 Hill (N. Y.) 61, 42 Am. 
Dec. 38. In so far, therefore, as the actual contracts of freight which 
the Hbelants procured were beyond what were usual at that time and 
place, they could not recover. Thus, while the loss of those profits 
was the true measure of the charterer's actual loss, it was not the 
measure of damages, which, on the contrary, were limited to the rea- 
sonable profits of such a voyage under those circumstances. 

But if in fact the actual profits lost are less, or no more than, the 
probable profits of such a voyage, this distinction does not apply. Now 
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the actual profits, making every allowance which the libelants show 
themselves to hâve lest through the delay, amount to no more than 
$167,000, and the allowance made them is $176,000. The allowance 
is in fact made upon the basis of what the Ada wonld hâve earned 
upon certain suppositions, and thèse suppositions do not distinguish 
this voyage from what was to be expected at that time and place. 
Therefore the award itself is no greater than what should reasonably 
hâve been anticipated. 

The profits of the supposed cargo of the Ada were ail tabulated in 
Exhibit 41, which professed to be a kind of manifest with the freight 
values extended. The total of this manifest, after clérical déductions 
of $3,541.25 were subtracted, came to $238,522.81. In making it up, 
some of the quantities were necessarily estimated, and, as there was 
no way of correcting the estimâtes, I think they must be accepted. 
There are no doubt chances of error in this, but it is one of the chances 
inhérent in testimony. In respect, however, of the more valuable part 
of the cargo, benzol, we bave a means of checking the calculations, 
because we may assume that the weight measure of benzol in ail drums 
but Stewart's shipments was about 1,000 Ibs., or forty-five hundredths 
of a ton, and that it measured about 24 cubic feet. It is true that 
Boulton's weight figure is thirty-eight hundredths, but Erickson's 
should be preferred. 

However, before making thèse corrections, it is necessary to elimi- 
nate certain of the items altogether. Thus it is conceded that, upon 
Exhibit 41, the seventh item, 150 drums of benzol, is duplicated in the 
thirty-second item, which is $5,750. It is also apparent that the fif- 
teenth item, 420 drums of benzol, is also duplicated in the thirty-fifth 
item ; this results in a further déduction of $18,750. Further, it is 
proved beyond doubt that the twenty-ninth item should be 100 drums, 
not tons, which would, at $2 a pound, be worth $4,800, resulting in a 
further déduction of $7,200. Finally, there is a very serious doubt 
about the last item of 600 drums from L. H. Stewart. There seems 
to be no question from Karminski's testimony that 370 drums were ail 
that the Carbolite Chemical Company ever ordered Stewart to ship. 
As to 230 drums the consignment was, therefore, on Stewart's author- 
ity alone. Of course, he could hâve been held liable in law ; but it 
seems to me rather absurd to suppose that tliis would ever hâve been 
donc, or that so much of it should count as freight which would ac- 
tually bave materialized. I shall ebminate so much of this freight, 
$11,040. The total of thèse is $43,740. Finally, in calculating item 
No. 19 on the basis of forty-five hundredths tons of benzol to the drum 
and 24 feet, we get a further déduction of $946 ; a similar treatment of 
item No. 34 results in a déduction of $960— a total of $1,900. 

We therefore start with a corrected manifest of $190,882.81. But 
this sum does not represent any cargo that the Ada could ever bave 
carried, because she only arrived on April 22d, and could not hâve 
sailed before April 30th. Two of the contracts were canceled for this 
delay, and for that alone — item 1, on Exhibit 41, or $1,000, and item 
17, of $22,800. Whether the other contracts, nearly ail of which could 
hâve been also canceled for delay, would bave remained uncanceled, no 
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one can say. If they ail did, $167,000 was the sum of the cargo which 
the Ada would hâve carried, unless the libelants could hâve got more 
freight than they did bétween April 7th and April 30th. Six of the 
40 items on Exhibit 41 were booked on or after April 7, but they were 
not very large — except item 38, which appears to hâve been procured 
while the shipper was in ignorance of the withdrawal. The extent to 
whiçh the libelants during that period would hâve got more cargo is 
therefore an open factor, just as the extent of cancellations for delay. 
This must rest in spéculation. 

Erickson swore that there was enough cargo offering to fill two sucli 
ships, and no witness contradicts him. However, it is only an estimate, 
and that of a hostile witness. The other sailings thereabouts hardly 
bear him out. The Asahi Maru carried 3,000 tons in March, of which 
750 was benzol. She refused 300 or 400 drums, amounting to say 150 
tons, which would hâve added $30 a ton to the freight substituted for 
it, and would hâve brought her total earnings to $203,000. The car- 
rying capacity of the Ada, whose dead weight was 3,350 to 3,450, ap- 
pears, from the earlier voyage and the bookings on this, to hâve been 
2,800 or 2,900 tons. At that rate she might hâve earned $196,000 or 
$190,000 on this voyage. 

The Sibiria carried 600 tons of benzol, and after she was lightened 
she earned $125,000. Before being lightened, she would hâve earned 
$148,000. Her capacity was greater than the Ada's. The Zealandia 
and the Samia each left light, because, as the libelants say, of the in- 
jury to their good name. I shall, in view of the record, leave them out 
of account. The Sammanger, of the respondents, with a cargo of over 
5,000 tons (measurement), bound for Genoa and carrying benzol, earn- 
ed gross $219,000. 

AU this évidence should, in my judgment, hâve some effect upon 
whether the Ada could hâve booked more freight than she did, but 
for the withdrawal. We are certainly not absolutely bound by the es- 
timâtes of experts, even though they be not contradicted. Taking it 
into considération, I think I shall not accept Erickson's estimate, but 
figure the freight in this way ; The greater part of the bookings were 
made on or before April 7th, as I hâve said; only about $15,000 were 
made thereafter. Ail but a single one of thèse bookings were for sail- 
ings between April 5th and April 15th, and at the time they were 
made the Ada was supposed to be sailing at the sailing dates given in 
them. If the libelants are not content to accept as the limit of their 
cargo so much as remained on April 30th, when the Ada could in fact 
hâve sailed, because of the supposed change in their position after 
April 7th, they must certainly be content to accept that part of the 
total period before the notice of withdrawal became public. The one 
certainly inaccurate way of calculating this voyage is to take the whole 
of the month, in the face of the absolute proof that they could not 
hold the whole of their freight through that month. While it is an as- 
gumption to take any less period than the whole month, nevertheless 
it is an assumption of which the libelants cannot complain to suppose 
that the profits would hâve been the same, but for the withdrawal, a& 
they would hâve been if the Ada had sailed on the ISth. We must, 



THE ADA 367 

even then, to reach the resuit that I shall, assume that, had she arriv- 
ée! on the 5th, there would hâve been no cancellations, which we do not 
know. The assumption so made is that the latter half of April would 
hâve been as good as the earlier half. 

Making the assumption just stated while we allow ail the bookings 
for a sailing before the 15th, we must eliminate item 24, made on the 
14th for a sailing on the 22d, and item 38, for a sailing on the 27th, 
together with two other small items, which bring the total up to $15,- 
(XX). The resuit of this is to assume that the cargo would hâve been 
worth $176,000. This includes the transfers from the Lady of Gaspe, 
which seem to me reasonably to be included. 

It may, however, be urged in reply that to reason so is to ignore that 
between the 7th and the 15th the libelants were under the putative 
odium of the withdrawal, and that in that period they might hâve add- 
ed to this cargo. This is, however, incorrect, because, of ail the con- 
tracts in évidence, only one (item 26) had a sailing date less than 7 
days after the booking, and that has 5 days. Obviously, then, there 
could hâve been no bookings, or substantially none, made after the 
7th for the 15th. 

Thus, making ail the most favorable assumptions for the libelants, 
it seems to me obvious that we should not take their actual loss at 
more than $176,000, and I feel free, in view of this analysis and of the 
similar cargo for nearby sailings, to disregard Erickson's conclusion 
as less reliable évidence, notwithstanding the commissioner's acceptance 
of it. 

This sum, however, I accept as the reasonable value of the cargo, 
although it is the full measure of the libelants' proven loss. There is 
no déduction necessary, in my judgment, under the rule of law with 
which I started. On the contrary, I think that the f reights obtained by 
the libelants were no greater than any one ought to hâve expected at 
that time and place. The only single windfall or bonanza which might 
be open to question was the shipment of 275 tons of explosives; but 
it hardly needs argument that this was to be expected in such a bottom 
and at such a time. Therefore I find that the gross profits of the out- 
ward voyage would hâve been $176,000. 

The next question is of the déductions to be made from this sum, 
which the libelants concède to be $76,500. Of thèse $3,500 were for 
port charges in and out of New York, $5,000 in Genoa, and $6,500 
freight commissions and incidental expenses. It is urged that some of 
thèse, at least, should be prorated against the retum freights. I do 
not understand, however, that thèse charges boro any relation to the 
amount of freight on the return voyage. They would hâve existed, 
no matter what the return freight was. It is true that the last item, 
$6,500, might vary with the return cargo ; but no one can say from the 
record to what cxtent. The whole matter, therefore, turns upon wheth- 
er there is any basis for an allowance for inward freight. 

The future Return Voyage from Genoa. There is no évidence of 
the inward freights, except F. Frankel's estimate that it would resuit 
in a gross return of $15,000, equal to the first voyage. The witness 
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supposée! that $7,500 of freight was due at New York, though the ac- 
count subsequently disclosed nearly $11,000. It seems, therefore, tliat 
the libelants had already collected at Genoa and Leghom $7,500, and 
that the gross freight on that voyage was $18,500. I can scarcely make 
such an inf erence, however, without more basis, considering the power 
of the libelants to produce the exact facts. Assuming that the inward 
voyage netted $11,000, hâve we any ground for accepting F. Frankel's 
estimate that the next would hâve donc so ? Taken merely as an esti- 
mate, it seems to me clear that we hâve not. The witness made no 
attempt to show that he knew the values or conditions at Genoa. Yet 
the testimony, which might hâve been justified by adéquate informa- 
tion, was not objected to, so far as I can find, and the libelants had 
good reason to suppose that it would not be challenged. Whether they 
could hâve supported it no one can tell, but they should hâve been ad- 
vised that the respondents would insist that it was insufficient. That 
the ship would hâve eamed some freight was practically certain. The 
amount would in any case necessarily hâve been an estimate, and there 
was at least some basis for supposing that the earlier voyage was an 
indication of what it would hâve been. When Frankel made that esti- 
mate, he testified to an opinion which, being possibly compétent, should 
stand while unchallenged. I allow $11,000 for the inward voyage. 

[2] The Loss on the Zecdandia. This item arises in the folio wing 
way. When the Ada was withdrawn, the libelants, finding themselves 
committed to various shippers for cargo to be shipped on the Ada, sub- 
stituted the Zealandia in her stead. They succeeded badly, owing to 
the irritation of the shippers at being misled about the Ada. In con- 
séquence, the Zealandia was not filled, and earned a gross freight of 
$90,766.01, as against a freight of $125,000, which she could hâve 
earned upon the carriage of oil. As to this contract with the Stand- 
ard Oil Company, though it was never reduced to writing, I think it 
sufficiently proved, and I shall assume that, had she not been with- 
drawn, she would hâve earned that sum gross. 

As I hâve already indicated, it presses my credulity hard, especially 
in view of Herrmann's and Nichols' testimony, to suppose that, in 
such dearth of shipping as existed, the mare withdrawal of the Ada 
without any fault of the charterers should so bave affected their power 
to fill the Zealandia; but the proof stands uncontradicted, with the ex- 
ception of the witnesses just mentioned, that the cancellations were 
because of the withdrawal. Moreover, there would apparently hâve 
been no trouble on the face of it in calling those shippers who canceled 
to see whether any effort was made to secure them for the Zealandia, 
and why they refused. Upon such a record, whatever I may suspect, 
I do not feel at liberty to disregard proof which the commissioner has 
accepted. I shall therefore assume that the Zealandia was not filled 
because of the Ada's withdrawal. 

The libelants support the claim to damages upon the theory that it 
was a necessary conséquence of their effort to minimize damages. They 
say that they were suddenly faced with the necessity of saving, if they 
could, $190,000 and more of freights, and that it was prudent to sacri- 
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fice $125,000 to do so ; indeed, it was even their duty to do so. Sup- 
pose, they assert, they had left the Zealandia idle at the wharf ; sup- 
pose her freight had been only $10,000 or $50,000— could they hâve 
hesitated for a moment to take a chance? This, as a mère statement 
of the law applicable, is true enough; but it is clear, I think, that it 
has no relation to the f acts. Not every effort to minimize tlie damages 
will serve, especially when it results in enhancing them. If the libel- 
ants hère meant to surrender such a substantial advantage as the char- 
ter with the Standard Oil Company, they were bound to look before 
they leaped. Boulton says that he told ail his shippers on April 7th 
or April 8th of the withdrawal, and while we know that this is not 
true, there is no excuse if he did not. In most cases it was possible to 
learn within a week whether they would tranrier to the Zealandia or 
not. At least it was possible to learn whether enough would do so to 
sacrifice such a cargo as was already proinised to her. There is no 
suggestion that the libelants were faced with a sudden choice, and had 
to décide whether or not to throw up the oil cargo before they could 
communicate with their shippers ; yet that is the only situation which 
by any possibility could hâve justified fixing themselves with so large 
a loss. If they were actuated by other purposes, that is, to see that the 
Ada's shippers got carriage, cost what it may, that was not an effort to 
reduce damages, and the respondents are not responsible. They cannot 
be held because the relations between their charterer and his custom- 
ers were such that he must sacrifice his immédiate pecuniary interests 
to a continuance of friendship between them. Only in case the action 
was a fair exercise of judgment to make damages small can it be sup- 
ported ; it has not been shown to be that, and it is in niy judgment too 
remote to constitute damages. 

The Sarnia and the General Damages. In view of what" has just 
been said, it is hardly necessary to add anything more in défense of 
the commissioner's ruling touching the loss of freight on the Sarnia 
and that most vague and spéculative daim for gênerai damages. 

The Net Freight Iwward. This item dépends wholly upon the prop- 
er crédits in the account. They are very numerous and very trouble- 
some. Ail the disbursements were made, and were reasonable in 
amount, and the sole issue is of their necessity. The libelants insist 
that, if they had had the Ada, only a small part would hâve been in- 
curred. 

The first seven items are for Brenack's charges and of thèse Nos. 
1, 4, and 6 are ail included in the proper allowance for wharf âge and 
discharge if the libelants had had the Ada, to be considered later; 
Nos. 2 and 3 were for labor in lightering, and dépend for their neces- 
sity upon whether the libelants could hâve used Marten's wharf, as 
they had the right to do under their contract. Brenack says they 
could not, because it was too crowded; but Dinsmore, who was in 
charge, says that the ship could hâve been accommodated. The com- 
missioner was right to believe him. Ail charges, therefore, occa- 
sioned by the change of the cargo to the Brooklyn pier, are on the 
respondents' account. Therefore I follow the commissioner, and dis- 
allow items 1, 2, 3, 4, and 6. 
239 F.— 24 
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I allow of Dalzell's charges, instead of $60, $195, beaause I include 
towing to and from Robbins' dock. The rest seems to hâve arisen 
from the lighterage. 

Of Perry, Ryer & Co.'s charges, items 10, 11, and 12, I allow, like 
the commissioner, $106.74; the rest was incidental to the lighterage. 

The coal consumed at the wharf of Brady Bros., item 13, should 
be allowed at $3.50, and cornes to $126. Item 14 is allowed at $8.40. 
I follow the commissioner. 

The Journal of Commerce item is disallowed. 

Nos. 17, 18, 19, and 20 do not appear to hâve been necessary; they 
are disallowed. 

The sawdust charge I allow, but not the J. C. Muller charges, which 
I cannot find the reason for. 

The coal at Bermuda would hâve cost $1,500. I follow the commis- 
sioner. 

The protest charge I allow. 

Item 25 I disallow. 

It does not appear, from Barranco's testimony, that the double mov- 
ing increased the cooperage charges. I allow them in fuU. 

I disallow Stapleton's and allow Hennessey's charges. 

I disallow item 30. 

Items 32, 33, and 34 were incurred only because the Ada was at 
Brady's pier. I disallow them. 

Items 35, 36, and 37 of Holz for wharfage and clerk hire must be 
considered as included in the crédit to be given to the Ada for the 
putative costs of her wharfage and discharge, had the libelants had 
lier. They are not allowable hère. 

The hire of lighters would not liave been incurred. I disallow them. 

The surveyor's charges, item 40, I suppose to be a part of the re- 
pairs, though I hâve not found mention of it in the record. In the 
absence of more évidence in regard to them I must disallow them. 

The final question is of repairs, v/hich were actually made to the 
extent of $9,000 and more. The libelants' liability to pay for thèse 
rests upon the charter, which provided that the owner should put the 
ship in seaworthy condition on delivery and the libelants should keep 
her so. When the respondents came to put in this item, they called 
Taylor, who took charge of jobs in the machine division of the dry 
dockers. He swore that the work was ail ordered either by the chief 
engineer or the chief officer and captain. He then said that it was 
ail necessary to make the ship seaworthy. Upon his recross-examina- 
tion he certainly gave évidence, qualifying his first statement, which 
I read as meaning that the only necessary parts were the railings, the 
steering engine, the anchor windlass, the propeller and tail shaft, 
rewooding, new bolts, bush rewooded, and new wheel fittings; but 
he could not say how much of the whole this represented. On redirect 
examination the respondent tried to get him to go over the bill again, 
and probably to qualify his testimony by saying what other work was 
necessary to make the ship seaworthy. The commissioner refused to 
allow this inquiry, for certainly the most extraordinary reason, that it 
involved a cross-examination of one's own witness. The witness had 
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first said that ail the repairs were necessary, and then that ail were 
not, and it was so obviously fair to allow the contradiction to be 
cleared up that I cannot permit the matter to stand there. The re- 
spondents, unless the Hbelants concède the biU for repairs, may com- 
plète their proof upon this point before me. I am very far from 
satisfîed that ail the repairs were not necessary. 

As to Judge Smith's order, it was irrelevant to the question. It is, 
of course, true that it limited the repairs to be donc at that time, and 
apparently it was violated ; but the order, had it tried to fix the re- 
pairs, except for the purposes of the attachment, would hâve been 
quite outside the powers of the court, since the cause was not then 
being heard on the pleadings. It was merely an interlocutory pro- 
ceeding to limit the maritime liens vvhich might embarrass the attach- 
ment. It would be extremely unjust to throw out $9,000 from the ac- 
count on any such procédural point as the supposed impropriety of 
cross-examining one's own witness. After some expérience in trials, 
I think I can say that I hâve never seen a case where the objection 
made for justice, unless a willing witness was being led. This item 
cannot, therefore, be disposed of upon the présent record. 

There is an added claim for the cost of watchmen. The Martens 
contract provided for one in the day and one at night, to be charged 
extra, the Hbelants to employ any more they needed. Kerwin says 
one was necessary at each hatch and two on the dock, and I find no 
contradiction of it. I shall allow one at each hatch, two on the dock 
in the day and one at night, seven in ail, $14 a day. For 12 days this 
would be $168. The rest was caused by the lighters, or was unjus- 
tified. 

Some crédit must, of course, be allowed the Ada for what the 
Hbelants would bave paid for wharfage and discharge. This rests 
on Boulton's testimony, which the commissioner accepted, and which, 
not being contradicted, I must accept also. The only point of doubt 
is whether to aHow $125 or $100 a day. The modification in the con- 
tract Boulton swore to before Dinsmore was called, and he was not 
asked about it. I hâve no alternative but to accept it. Therefore I 
follow the commissioner in respect of thèse crédits. 

Incidental Items. The charges for the chronometer and the ice chest 
are certainly allowable, being part of the charter itself. There is 
scarcely any évidence regarding the payment of $500 to the master, 
except the testimony of Frankel barely that he advanced it. The 
charterers were to pay $3,000 a month, and, as I understand it, they 
did pay it in addition. The advance, therefore, was not part of this 
engagement, and is properly chargeable on account of the respond- 
ents. The item for lumber is somewhat spéculative, it is true; but 
there is probability that it was in part used to fire the ship into Gibral- 
ter. The captain decided what coal should be taken on board at Balti- 
more, not the Hbelants. If the lumber was used as dunnage for the 
marble, it is on, the account of the respondents. Having shown the 
lumber to hâve corne to the respondents' possession, or some of it,. 
anyway, it is on them to account for it, which they hâve not done. 
I accept the commissioner's allowance. 
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The Payments of Hire under the Charter. Both sides concède that 
the installment of $45,000, payable in April, must be set ofï against 
the recovery; a question arises about the last payment of $30,000, 
which the Hbelants rightly insist was conditional upon the delivery 
of the bill of sale. The charter was somewhat singular, in that the 
charterer, in considération of the "hire," was not only to hâve pos- 
session of the ship, but a bill of sale on the last payment. This pro- 
ceeding was brought originally to recover for the breach of the prom- 
ise to let and for the anticipatory breach of the promise to deliver the 
bill of sale. Judge Smith, for reasons of jurisdiction, in efïect severed 
the two causes of action, and that upon the anticipatory breach is now 
pending in this court at law. The possession of the vessel and the 
right to the profits from her were not conditional upon the final pay- 
ment. This would, perhaps, not be relevant if the period had passed 
vvhen the final payment must hâve been made, provided that it was 
unconditional. Since, however, the promise to malce that payment 
was conditional upon the promise to deliver the bill of sale, anything 
which defeated the latter will defeat the former. Until it is deter- 
mined that the promise to deliver the bill of sale is enforceable, it 
would be obviously unjust to enforce the promise to make the last 
payment, which was a part of the purchase price as well as "hire." 
The payment will not be charged in the account. 

[3] Interest. The commissioner has not awarded any interest on 
the award for profits on the outward voyage, probably because the 
damages were unliquidated. At law in this circuit interest on such 
a claim as this, subject to set-oflfs, is not allowable. Stephens v., 
Phœnix Bridge Co., 139 Fed. 248, 71 C. C. A. 374. In equity (Penn- 
sylvania Steel Co. v. N. Y. City Ry. Co., 198 Fed. 778, 117 C. C. A. 
560) and in admiralty (Merritt & Chapman Derrick & Wrecking Co. 
V. Morris & Cummings Dredging Co., 137 Fed. 780, 70 C. C. A. 356) 
the matter lies in discrétion. The last case was like that at bar in 
two respects, first, the présence of unwarranted claims, e. g., for the^ 
Sarnia and the gênerai damages ; and, second, in the large déductions 
that hâve been made in this court. Moreover, in, so far as the rule 
dépends, as it does somewhat, upon there being some sum which the: 
person liable may tender, it is quite clear that no interest should hâve 
iDcen awarded. I follow the commissioner in the exercise of his dis- 
crétion. However, no interest should be credited to the Ada upon the 
payment of $45,000, as that, properly considered, is only an item in 
the account. 

As a resuit no interest will be allowed until the date of the decree, 

As respects costs the Hbelants will hâve a docket fee, and disburse- 
ments up to the interlocutory decree ; thereafter, in view of the quali- 
fied outcome of the référence, each party will bear his own costs, and 
the commissioner's fee and the stenographer's charges will be borne 
equally. 

My finding regarding the repairs prevents any decree from being 
entered, until that matter has been heard. I can take it up during 
the week of January 2, 1917. 
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In re SUPERIOR JEWELRY CO. 

(District Court, S. D. New York. December 14, 1916. Addltlona\ Opinion, 

January 12, 1917.) 

1. Bankeuptcy <S=359 — "Act of Bankruptcy" — Failube to Dischabge Lien, 

The failure of an Insolvent debtor to discharge a lien obtained through 
légal proceedings more than four months prior to the filing of a pétition 
in bankruptcy against it, five days before the tlme flxed for sale of the 
property thereunder, does not eonstltute an "act of bankruptcy," although 
such time of sale was within the four months period. 

[Ed. Note.— For other cases, see lîankruptey, Cent. Dig. §§ 81, 82; Dec. 
Dlg. <S=>.59. 

For other définitions, see Words and Phrases, First and Second Séries, 
Act of Bankruptcy.] 

Additional Opinion. 

2. Execution (§=113 — Levt — Date of Lien — Effect of Ancillaey Peoceed- 

INGS. 

A pétition by au exécution creditor, flled in a court of bankruptcy, alleg- 
Ing that the debtor has tangible Personal property subject to levy, but 
that such levy cannot be made because the property is in possession of a 
trustée iu bankruptcy in another proceeding, and praying that it be releas- 
ed, is équivalent to a Mil in equity to remove an obstruction to the levy, 
and may be maintained, although the exécution has not been retumed 
nulla bona, and where the pétition is granted, and the property surren- 
dered, the lien of the subséquent levy thereon relates back to the time of 
the fliing of the pétition. 

[Ed. Note. — For other cases, see Execution, Cent. Dig. §§ 241-248 ; Dec. 
Dig. ®=5ll3.] 

In Bankruptcy. In the matter of the Superior Jewelry Company, 
alleged bankrupt. On motion to confirm report of référée recom- 
mending dismissal of pétition. Report confirmed, and pétition dis- 

missed. 

See, also, 232 Fed. 194. 

The facts hâve been stipulated as follows : 

"1. That the Superior Jewelry Company is a New York corporation, having 
been incorporated on or about the 2d day of May, 1914, and that its last office 
for the transaction of business was at 87 Nassau street, in the borough of 
Manhattan, city of New York. 

"2. That heretofore, and on or about the 15th day of February, 1916, Messrs. 
Teltelbaum & Whitebook, the answering ereditors, recovered judgment against 
the above-named alleged bankrupt in the sum of about $832.53, in the City 
Court of the City of New York, whlch is a court of record. 

"3. That thereafter, and on or about the 15th day of February, 1916, an 
exécution was issued out of said court, to the sheriff of the county of New 
York, against the property of the above-named alleged bankrupt on the judg- 
ment above mentioned, and the sheriff retumed the said exécution nulla bona 
on April 14, 1916. 

"4. That prior thereto ail the property of Superior Jewelry Company, con- 
sisting of jewelry, subject to levy within the county of New York, had been 
taken possession of by Nathan Hutner, as trustée of Louis Goldberg and Her- 
man Sagman, adjudicated bankrupts in this court, and said property was 
in his possession ou the 15th day of February, 1916, and up to and including 
the 27th day of September, 1916, when the sherifC of New York county took 
possession thereof pursuant to the order hereinafter mentioned. 

"5. That on or about March 6, 1916, Messrs. Teltelbaum & Whitebook, the 
answering ereditors herein, filed a pétition in this court, praying that the 

AsiFor otb»r cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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sald property, belonging to the alleged bankrupt, be released from the ciis- 
tody of Nathan Hutner, the trustée of Goldberg & Sagman, and such proceed- 
ings were thereafter had that an order was entered in this court, made by 
Hon. Stanley W. Dexter, référée, on the 25th day of August, 1&16, requlring the 
sald trustée to rellnquish possession of said property, and permitting the 
sherifif of the county of New York to maJce a levy upon said property so re- 
llnquished to satisfy the Judgment of the answering credltors against the 
Superior Jewelry Company above referred to. 

"6. That the sherifî of New York county, pursuant to sald order, made a 
levy on «aid property, on or about the 27th day of September, 1916, and ad- 
vertised sald property for sale for October 4, 1916. 

"7. On October 4, 1916, before the sale was effected, the pétition In bank- 
ruptcy herein was flied on behalf of the petitionlng credltors. 

"8. The allégea bankrupt did not, within five days prior to the date set for 
the sale of its property, vacate the judgment or lien affecting the same. 

"9. For the purpose of brlnglng up for décision the question relating to the 
alleged act of bankruptcy alone, it is conceded that the Superior Jewelry Com- 
pany was insolvent on February 15, 1916, and continued so to be up to and in- 
oluding October 4, 1916." 

David Haar, of New York City, for the motion. 
Saul H. Immergluck, of New York City, opposed. 

MAYER, District Judge (after stating the facts as above). The 
motion is to confîrm the report of the référée in bankruptcy, who has 
recommended that the adjudication in bankruptcy be denied and the 
pétition dismissed. The sole act of bankruptcy alleged is that : 

"The above-named alleged bankrupt, within four months next precedlng the 
filing of this pétition, permitted, whlle Insolvent, a creditor to obtain a préfér- 
ence through légal proceedlngs, and did not, five days before a sale of the 
property affected by such préférence, vacate or discharge same." 

[1] The petitioning creditors contend that, irrespective of the time 
when the lien was acquired by Teitelbaum & Whitebook, the act of 
bankruptcy was committed iive days before the day upon which the 
sale was advertised to take place. In other words, the argument is 
that, even though the judgment was suffered outside of the four 
months period, and the lien attached outside of the four months peri- 
od, the claim of the creditor can be defeated because the sale took 
place, or was about to take place, within the four months period, and 
the bankrupt did not vacate the sale nor discharge the préférence. 
This, in my opinion, is not the law. The statute did not contemplate 
that the judgment obtained by a diligent creditor prior to the four 
months period, and the lien obtained likewise prior to the four months 
period, should be defeated merely because it was not possible to hâve 
the sale take place earlier than some date which fell within the four 
months period. 

The sole question, therefore, is as to when the lien of Teitelbaum & 
Whitebook attached. It is quite clear that no lien attached as the 
resuit of the first exécution, which, in due course, was returned unsat- 
isfied. If the judgment creditors had an équitable lien prior to the 
four months period, then the second exécution was, as the référée has 
held, "merely for the purpose of enforcing a pre-existing lien, un- 
afïected by the subséquent bankruptcy." This leads to the final in- 
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quiry as to the légal quality of the pétition of thèse judgment creditors, 
in which, on or about March 6, 1916, they sought to reach property 
of the judgm,ent debtor (Superior Jewelry Company, Incorporated) 
then in the possession of Hutner as trustée of Goldberg & Sagman. 

The référée has annexed to his report on adjudication a copy of his 
opinion in this application in the Goldberg & Sagman bankruptcy and 
has referred to the opinion of Judge Learned Hand (232 Fed. 194) in 
pursuance of which the subject-matter was remanded to the référée 
for further proceedings. By referring to the opinion of Judge Learn- 
ed Hand it will be seen that he called attention to the failure of the 
pétition to allège the return of the exécution unsatisfied under the 
Teitelbaum & Whitebook judgment. The référée states that "the 
pétition has been amended so as to allège the return of the exécution 
unsatisfied," but he does not state when the pétition was amended, 
and this may be an important point in determining whether the péti- 
tion as amended may be regarded by analogy as a bill in equity, and, 
if so, the date when the équitable lien attached. While counsel hâve 
agreed that I may examine the papers in the Goldberg & Sagman 
proceeding, such a method is unsatisfactory, and I am unable, fromi 
the stipulation as to the facts, to détermine the précise nature of the 
pétition. 

The matter will be returned to the référée for the purpose of mak- 
ing so much of the proceeding in the Goldberg & Sagman bankruptcy 
as is hère relevant a part of this record, or, at the option of counsel, 
they may stipulate thèse facts and papers into the record before me, 
in order to avoid further expense and delay by returning the matter 
to the référée. 

Additional Opinion. 

[2] In an opinion filed December 14, 1916, I pointed out that it 
was necessary to hâve a further stipulation before it was possible to 
détermine what was the efïect in law of the pétition of March 6, 
1916. This stipulation has now been submitted and is a part of thé 
record. 

The pétition of March 6, 1916, set forth the following: That on 
February 15, 1915, Teitelbaum & Whitebook obtained a judgment 
against Superior Jewelry Company, Incorporated, and Goldberg & 
Sagman, for $832.53 ; that exécution on said judgment had been is- 
sued to the sherifï of the county of New York, but had not as yet 
been returned by him ; on information and belief , that the trustée in 
bankruptcy of Goldberg & Sagman took possession of property which 
belonged to Superior Jewelry Company, Incorporated, and that this 
property consisted of varions pièces of jewelry and diamonds; that 
Sagman, who was an ofïicer of Superior Jewelry Company, Incorpo- 
rated, had taken over ail of the assets of Superior Jewelry Company, 
Incorporated, and that this transfer was without authority. without 
considération, and without notice to creditors; that three days after 
this transfer f rom Superior Jewelry Company, Incorporated, to Gold- 
berg & Sagman, a pétition in bankruptcy was filed against Goldberg 
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& Sagman, and that the merchandise in question was in a vault of 
a safe deposit company. 

The pétition asserted that the trustée of Goldberg & Sagman had 
no right, title, or interest to the property and should be required to 
relinquish possession thereto either to Superior Jewelry Company, 
Incorporated, or to the sheriff of the county of New York, so as to 
permit the sheriff to make a levy under the exécution filed with him 
on petitioner's behalf, and the pétition asked for an order directing 
the trustée to relinquish possession of thèse assets of Goldberg & 
Sagman, either to tïie Superior Jewelry Company, Incorporated, or 
to the sheriff of the county of New York. 

It will thus be seen that, at the time of the issuance of the exécu- 
tion, there was in existence the kind of property subject to exécution 
and levy, if that property had been in the possession of Superior 
Jewelry Company. The sheriff, however, was unable to make such 
levy because the property was in custodia legis— an obstruction which 
it was necessary to cause to be removed before the sheriff could make 
his levy. 

The référée dismissed the pétition, but, on review, Judge Learned 
Hand held the pétition good. Matter of Goldberg & Sagman, 36 Am. 
Bankr. Rep. 736, 232 Fed. 194. Judge Hand said : 

"Any court, whether or not It be one of bankruptcy, having acqulred Juris- 
dietion of a fund for distribution, will prevent suits elsewhere, and draw to 
itself the décision of ail questions arising in its disposition. * • * Thls is 
a proeeedùig strictly analogous to ancillary dépendent bllls In equlty, arising 
where tlie court lias sequestered corporate assets for distribution." 

The order of the référée was reversed, and the cause remanded 
for further proceedings, with the observation: 

"The pétition is withln the compétence of the référée, to be dlsposed of on 
the merits precisely as though it were an original bill in equlty before a court 
of compétent jurisdiction." 

The matter having thus been returned to the référée, he held, in 
an opinion dated August 21, 1916, that the prayer of the pétition 
should be granted, and that the trustée of Goldberg & Sagman "should 
relinquish title to the property and allow the sheriff to make a levy." 
An order accordingly was made by the référée on August 25, 1916, 
which was later affirmed by the District Court. On July 28, 1916, 
counsel on behalf of Teitelbaum '& Whitebook, the petitioner, stated 
that the sheriff has made a return of the exécution under the Teitel- 
baum & Whitebook judgment, and "the return shows it has been un- 
satisfied, dated April 14, 1916, and that it was nulla bona against the 
Superior Jewelry Company." 

The order of the District Court, affirming the order of the référée, 
requiring the trustée of Goldberg & Sagman to relinquish the prop- 
erty and to permit the sheriff to make his levy, was dated September 
19, 1916. The sheriff made his levy on September 27, 1916, and ad- 
vertised the property for sale for October 4, 1916; but on October 
4, 1916, and before the sale was effected, the pétition in bankruptcy 
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against Superior Jewelry Company, Incorporated, was filed on be- 
half of the petitioning creditors, who hère press for an adjudication 
against said alleged bankrupt. 

From the foregoing it will be noted that the amendment to the pé- 
tition setting forth the return of the exécution unsatisfied was made 
within the four months period, to wit, on July 28, 1916, whereas, the 
original pétition was filed on March 6, 1916, outside of the four 
months period. 

Judge L,earned Hand had already decided that the procédure was 
correct, and had treated the pétition as in the nature of a bill in equity, 
analogous with ancillary dépendent bills arising where the court has 
sequestered corporate assets for distribution. The order subsequently 
of the District Court, affirming the order of the référée, requiring 
the relinquishment of the property so as to permit the sherifï's levy, 
stands unassailed, and thus the sole question remaining in the case is 
whether, in order to obtain a Hen, it was necessary that the original 
pétition should hâve contained the allégation that the exécution had 
been returned unsatisfied — an allégation, of course, impossible to 
make, because at that time the exécution had not been returned. 

If such allégation were necessary, I am inclined to think that the 
amendment would not hâve helped, because in such event the returrt 
of the exécution unsatisfied was necessary before the filing of the 
pétition of Teitelbaum & Whitebook against the trustée of Goldberg 
& Sagman could operate as a lien. 

Preliminarily, it must be remembered that the property, consisting 
of diamonds and jewelry, was of a character susceptible of levy. The 
assets in question were not équitable assets. The principles involved 
may be stated thus : If the debtor has not any tangible assets subject 
to levy, the judgment creditor can reach équitable assets; but, in 
such situation, exécution must be returned unsatisfied, to show that 
the remedy at law has been exhausted. If, on the other hand, the 
debtor has tangible assets subject to levy, but there is some obstruction 
which must first be removed before levy can be made, the judgment 
creditor may file bis bill in equity, or take some other appropriate pro- 
ceeding analogous therewith, where the exécution has not been re- 
turned. Chancellor Walworth, in Beck v. Burdett, 1 Paige's Ch. 305, 
at page 308 (19 Am. Dec. 436), discussed the principles hère concerned, 
as follows: 

'There are two classes of cases where a plaintiff Is permitted to corne lato 
this court for relief, after he has proceeded to judgment and exécution at 
law without obtaining satisfaction of his debt. In one case the issuing of the 
exécution gives to the plaintiff a lien upon the property, but he is compelled to 
corne hère for the purpose of removiug some obstruction fraudulently or in- 
equitalily Interposed to prevent a sale on the exécution. In the other, the 
plaintiff cornes hère to obtain satisfaction of his debt out of property of the 
défendant, which canuot be reached by exécution at law. In the latter case, 
his right to relief hère depends'upon the fact of his havlng exhausted his légal 
remédies without being able to obtain satisfaction of his judgment. In the 
first case, the plaintiff may corne into this court for relief, immediately after 
he has obtained a lien upou the property by the Issuing of an exécution to the 
sheriff of the county where the same is situated; and, the obstruction being 
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removed, he may proceed to enforee the exécution by a sale of the property, 
although an actual levy Is probably necessary to enable hlm to Uold the proper- 
ty against other exécution creditors or bona flde purchasers. Angel v. Draper, 
1 Vern. 399, and Shlrley v. Watts, 3 Atk. 200, are cases of this description. 
In the first, a fraudulent assignment was Interposed to prevent a sale of the de- 
fendant's property on exécution ; and in the last case It became necessary to 
redeem a term for years In a leasebold property from a lien of a prior 
mortgage. In both thèse cases, the plaintiffs were allowed to corne Into 
equlty for relief, before the exécutions were returned unsatisfied. McDermutt 
v. Strong, 4 Johns. Oh. 687, belongs to the other class of cases ; for, although au 
attempt was made to levy the exécution upon the defendant's interest in thf 
vessel assigned, it is clear he had no interest which was a proper subject of 
seizure and sale on the exécution. The issuing of an exécution, or even a form- 
ai levy, can create no lien upon a chose in action, or a mère équitable interest 
in Personal property, which is not liable to be sold on exécution. In such 
cases, the actual return of the exécution unsatisfied is necessary to give this 
court jurisdictlon to decree satisfaction out of the équitable property of the, 
défendant. Such is the construction recently adopted by the Législature in 
such cases. R. S. pt. 3, c. 1, tlt. 2, § 38. And a slmilar principle is adopted 
In that part of the Revised Statutes which enables creditors to reach the 
équitable interest of persons holding lands under contracts for the purchase 
thereof. R. S. pt. 2, c. 1, tlt. 4, § 4. In ail thèse cases, where the property is 
not liable to an exécution at law, the plaintifE obtains no lien upon the prop- 
erty or fund, by the issuing or return of the exécution. But it is the filing of 
the Mil in equlty, atter the return of the exécution at law, which gives to 
the plaintiff a spécifie lien. Per Lord Hardwicke in Edgell v. Haywood, 8 
Atk. Rep. 357." 

In Home Bank v. Brewster & Co., l.S App. Div. 338, 44 N. Y. Supp. 

54, Mr. Justice Williams said : 

"The plaintiff, by such judgments and the issue of exécutions thereon, secur- 
ed liens upon tlie property of the corporation, then within the clty and eounty 
of New York, and a préférence in the payments of its judgments therefrom 
over other creditors of the insolvent corporation. The issue of the exécutions 
created liens upon such property of the corporation, even though no actual 
levy was made. Code Civ. Proc. § 1405. The plaintiff pursued its remedy by 
the recovery of its .ludgments and the issue of its exécutions, and, at the time 
the exeaitions came into the hands of the sheriff, there was considérable 
property belonging to the corijoration in the city and eounty of New York, but 
it could not be levied upon by the sheriff by reason of the existence of thèse 
fraudulent transfers, mortgage and gênerai assignment. Two remédies were 
then open to the plaintiff. It might haye awaited the return of the exécutions 
unsatisfied, and then hâve brought an action to sequester the property of the 
corporation under section 1784 of the Code of Civil Procédure, and hâve had 
such transfers, mortgage, and gênerai assignment set aside, and thus hâve 
reached the property so transferred, mortgaged, and assigned for the satis- 
faction of its judgments, and in such action it might hâve had the relief, by 
way of appointment, of a receiver, seizure of ail the property of the corpora- 
tion, accounting by the défendants, and injunctlon; but in such an action 
against an insolvent corporation ail the creditors of the corporation would 
hâve been entitled to corne in and share equally with the plaintiff in the dis- 
tribution of the property and assets of the corporation. Code Civ. Proc. § 
1793. The gênerai provisions of the Code, with référence to judgment credi- 
tors' actions, do not apply to such an action. Section 1879. Such an action, 
however, could not hâve been maintained, çxcept upon the return of an 
exécution unsatisfied in whole or in part (Code, § 1784), and there was no 
such return in this case. The plaintiff saw fit to bring this action in equlty, 
based upon the issue of Its exécutions and the liens secured thereby upon 
the property of the corporation, then actually within the city and eounty 
of New York, and seeklng to remove the fraudulent transfers, mortgage, and 
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asslgnment, so far as they were clouds upon the title of the corporation to the 
property, In order that the plalntiff might then proceed to levy its exécutions 
upon such property and sell the same for the satisfaction of its judgments. 
This action was well and properly brought." i 

Section 1405 of the New York Code, to which référence is made in 
the above-quoted opinion, reads as follows : 

"Sec. 1405. Personal Property Bound. hy Execution. — The goods and chattels 
of a judgment debtor, not exempt, by express provision of law, from levy and 
sale by virtue of an exécution, and his other Personal property, which is ex- 
pressly declared by law, to be aubject to levy by virtue of an exécution, are, 
when situa ted within the jurisdiction of the otficer, to whom an exécution 
against property is delivered, bound by the exécution, from the time of the 
delivery thereof to the proper officer, to be executed, but not before." 

In view of thèse authorities and Metcalf v. Barker, 187 U. S. 165, 
23 vSup. Ct. 67, 47 L. Ed. 122, and Freedman's Savings & Trust Co. 
V. Earle, 110 U. S. 710, 4 Sup. Ct. 226, 28 U Ed. 301, it seems to me 
Sound, on principle, to hold that the pétition of March 6, 1916, set 
forth facts which would hâve been snfficient to sustain a cause of ac- 
tion in equity for the relief asked for in the pétition. Obviously, there 
was nothing else which the judgment creditor could do. He moved 
diHgently to cause to be removed the obstruction which prevented the 
sheriiï from making a levy on tangible assets, and, if the lien was good 
as of March 6, 1916, then, under Metcalf v. Barker, supra, the levy of 
September 27, 1916, was good. It may be further observed that the 
statutory four months préférence period was not incorporated in the 
bankruptcy statute in order to defeat diligent creditors, who, at arm's 
length, pursue their remédies ; and where, as hère, prior to the four 
months period, judgment creditors hâve done everything which was in 
their power to do, equity will be keen to assist them and safeguard 
their rights. for it must not be forgotten, as was said in Bardes v. 
Hawarden Bank, 178 U. S. at page 535, 20 Sup. Ct. 1000, 44 L. Ed. 
1175: 

"Proceedings in bankruptcy generally are In the nature of proceedlngs in 

equity." 

As the sole allégation in respect of the act of bankruptcy was that 
the alleged bankrupt "within four months next preceding the fîling 
of this pétition permitted while insolvent a creditor to obtain a préfér- 
ence through légal proceedings, and did not five days before a sale 
of the property afïected by such préférence vacate or discharge same," 
it follows, in view of this and my previous opinion, that the conclusion 
of the référée was right and that the adjudication in bankruptcy must 
be denied, and the pétition dismissed. 

1 This case was cited in Lopez v. Merchants' & Farmers' Nat. Bank, 18 
App. Div. at pages 434, 435, 46 N. T. Supp. 91 ; Koechl v. Leibinger & Oehm 
Brewing Co., 26 App. Div. at page 579, 50 N. Y. Supp. 568, and especially see 
Stetson V. Uopper, 60 App. Div. 277, 70 N. Y. Supp. 170. 
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RIVERS V. LOCKWOOD. 

FOX et al. y. IGOB et al. 

(District Court, E. D. South CaroUna. January 5, 1917.) 

1. Release <S=>17(1) — Seîamen. 

Where, after salvage service has been performed, a fuU and falr dis- 
closure of the amount of salvage received Is made to the erew of the salv- 
Ing vessel, the extent of their rlghts is fully and falrly explalned to thern. 
and they are given an opportunlty to consult wlth some disinterested 
thlrd person, If they then make an agreement as to their share, and on its 
payment exécute a release, they wIU be bound by the settlement; but, 
when such dlsclosure is not made, a release executed by a seaman, on 
payment to him of such sum as the owner sees fit, and especlally where 
he is ignorant of his rights and of the value of salvage services, will not 
bar his right to maintain a suit to recover his proper share of the amount 
received. 

[Ed. Note. — For other cases, see Release, Cent. Dlg. § 32; Dec. Dis. 
«S^lTd).] 

2. Salvage <S=38 — Apportionment Between Vessbl and Cbew. 

The share of a salvage award to which a common seaman is entltled 
dépends on the character of the service rendered, the danger to the crew, 
and the value of their individual services, as compared with those of the 
vessel. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 93-102; Dec. 
Dlg. ®=538.] 

3. Salvage <S=>38 — Appoetionmbnt Between Vessel and Crew. 

The crews of tugs, which performed salvage services in several cases, 
held entltled to recover as their collective share, to be divided in propor- 
tion to their wages, from 10 per cent, to 20 per cent, of the salvage re- 
ceived by the tugs, the lower amounts where the service was chiefly one 
of towage, but paid for on a salvage basis, and the higher amounts in 
cases where the service was rendered to vessels on fire. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 93-102; Dec. 
Dig. ©=938.] 

In Admiralty. Suits by Alvin Rivers against Ella Ann Lockwood 
and by William Fox and others against James J. Igoe and others. De- 
crees for libelants. 

J. P. K. Bryan, of Charleston, S. C, for libelants. 

Alfred Huger, of Charleston, S. C, for respondents, 

SMITH, District Judge. Thèse two causes arise upon libels in per- 
sonam. The libel in the case of Alvin Rivers v. Ella Ann Lockwood 
was filed on the 4th of August, 1916. The libel in the case of William J. 
P'ox and others against James J. Igoe and others was filed on the 28th 
of October, 1916. The défendants in both cases hâve appeared and 
answered, and the causes, being at issue and ready for trial, came on to 
be heard. By agreement of counsel the testimony in the two causes 
was taken at the same time ; the testimony to be considered as taken 
in both causes, and both causes were heard and argued at the same 
time. Both causes are instituted for purposes of recovering the share 
of salvage claimed to be due to libelants, who were part of the crews 

®=3For other cases see .same toplc & KEY-NL"MBER In ail Key-Numbered Dlgests & Indexes 
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of the tugs owned by the respondents, and the owners of which tugs 
received the salvage charged and paid for the services performed. 
There is no dispute as to the material f acts ; there is no dispute as to 
the amounts of money received by the respondents. With the excep- 
tion of the case of one vessel, viz., the yacht Onawa II, the respond- 
ents admit that they were cases of salvage. In the case of the yacht 
Onawa II, the respondents deny that it was a case of salvage, and al- 
lège it was only a case of towage. 

[ 1 ] Taking up first the case of Alvin Rivers against Ella Ami Lock- 
wood, the owner of the steam tug Cecilia, the libelant claims bis share 
of the salvage awarded in five cases, viz., the steamship Orion, salved 
about the 22d of December, 1914; second, the yacht Onawa II, salved 
about the 3d of January, 1915; third, the barge City of San Antonio, 
salved about the 3d of Àpril, 1915 ; fourth, the yacht Neckan, salved 
about the 26th of June, 1916; fifth, the steamship Colorado and cargo, 
salved in October, 1915. The answer of the respondents admits sal- 
vage service to the steamship Orion, for which the respondents re- 
ceived net $11,693.82. It also admits salvage service to the barge City 
of San Antonio, for which respondents received net $702.20. It also 
admits the salvage service to the yacht Neckan, for which was receiv- 
ed net $325, and admits, further, the salvage service performed to the 
steamship Colorado and cargo, for which was received net $18,939.30. 
The answer dénies that any salvage service was performed in the case 
of the yacht Onawa II, but that simply a towage service was perform- 
ed, for which the owner of the tug was paid $450. The answer fur- 
ther sets up that in each of the cases of the Orion, the City of San 
Antonio, and the steamship Colorado and cargo, the libelant had been 
paid after the salvage services were rendered the sum of $20 in each 
case, which sum he agreed to accept and did accept in full for his 
services as his proportion of salvage money. In the case of the yacht 
Neckan the respondent allèges that she is ready, and always bas been, 
to pay the amount due the libelant, as a member of the crew, but the 
libelant bas never given an opportunity to the salvors to pay the same, 
but, on the contrary, instituted thèse proceedings to recover his share 
of salvage even before the amount of salvage in that case was paid. 
From the testimony it appears that the libelant Alvin Rivers was a 
deckhand on the steam tug Cecilia at the time of the alleged salvage 
in ail the above-mentioned cases. The testimony also shows that sub- 
séquent to the performance of the salvage service in each of the cases 
of the Orion, the City of San Antonio, and the steamship Colorado and 
cargo, the libelant did accept $20, and executed a written receipt for 
the $20 as being in full payment of his portion of salvage as rendered 
in the case. The first question in the case is as to the efifect of thèse re- 
ceipts, or any agreement embodied in them, operating as accord and 
satisfaction, so as to be a bar to any proceedings to recover more in this 
case. 

The question as to the effect of an agreement as to the amount of 
salvage to be paid was considered by this court in the case of Conekin 
V. Lockwood, 231 Fed. 541. There this court discussed the question 
of the claim for salvage on the part of one of the crew of the tug Ce- 
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cilia for the salvage of the steamship Colorado and cargo, one of the 
very cases in which salvage is claimed in the présent proceedings. In 
that case this court held that an agreement made in advance by a sea- 
man with the master or owner of a vessel that he will accept one 
month's pay as his share in ail cases of salvage would be wholly inop- 
erative. The différence between that case and the présent is that in 
that case the alleged agreement had been made in advance of any sal- 
vage service performed, while in the présent case there has been pro- 
duced and proven a written receipt embodying an agreement made 
subesquent to the performance of the service. It would not appear 
reasonable that there should be no way of adjusting the proportion of 
salvage to be paid to the crew except by coming into court. To hold 
that the effect of the décisions, and of section 4535 of the United States 
Revised Statutes (Comp. St. 1913, § 8324), was to prevent any seaman 
by any agreement or instrument, unless approved by the court, fixing 
the amount of the share of salvage to be paid him, wculd mean that no 
settlement of the kind could be had with the crew except upon appli- 
cation to the court. This would be unreasonable, as requiring unnec- 
essary litigation, and further as holding that people, such as seamen, 
who are sui juris, and compos in ail respects, should not be able to 
contract about a question of what proportion they are entitled to in a 
claim for salvage service performed. At the same time it is to be borne 
in mind that salvage is paid much as a matter of public policy, to stimu- 
late effort ; that the resuit of the public policy in this respect would be 
frustrated if a man were allowed carelessly or heedlessly or ignorantly 
to release his rights, so as he would not be stimulated by actually re- 
ceiving, and those in his class would not be stimulated by knowing of 
the actual receipt by him of the full reward given by law for such 
service. 

Sailors of the class of most of thèse libelants are a very ignorant 
and helpless class. They are wage-earners who in most cases are 
very much afraid of losing their job and wages, and are fit for no 
other employment, and likely under the dominion and compulsion of 
the officers under whose orders and in subjection to whose commands 
they habitually serve, and therefore likely to yield to their wishes in 
this respect. They hâve been termed the wards of the court of admi- 
ralty, and the meaning of this is that they are recognized as being so 
helpless and incapable f rom their generally ignorant and impoverished 
condition, and the floating character of the life, which leaves them sel- 
dom long in one place, and so unable to protect themselves, as the 
court of admiralty takes somewhat the same charge of them as the 
court of chancery does of infants, or as it did of married women. 
Where, after salvage service has been performed, a full and fair dis- 
closure of the amount of salvage received is made to the members of 
the crew, and the extent of their rights is fuUy and fairly explained 
to them, and they are given an opportunity of hearing this and dis- 
cussing it with some third party, such as a United States commissioner 
or any lawyer representing them, or any unbiased third party, not in 
the employ of, or connectée! with, or under the influence of, the owners 
of the tug — where, after this, the members of the crew enter into a final 
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agreement accepting a stipulated sum for their share of the salvage, 
and receive that sum and exécute a release, in the opinion of the court 
that ought to be given full considération as normally efifecting a final 
settlement of their claim. To hold otherwise would be to hold that the 
owners of the salving vessel, who receive the salvage compensation, 
would never be able to settle finally, however f air their intentions, with- 
out appealing to a court of compétent jurisdiction to approve the set- 
tlement. 

Under the circumstances of the présent case, however, the court 
does not find that there was such a showing made and given to this 
libelant, Alvin Rivers, who is a colored man, but a seaman, and, like 
most colored seamen, ignorant, both of his rights and of the value of 
salvage services, as to operate as a bar in this case ; and it is therefore 
ordered, adjudged, and decreed that the receipts set up and proven in 
this case, and the agreement thereby evidenced, are no bar to the re- 
covery by the libelant Alvin Rivers of his proper share in the matters 
to which he may be entitled to salvage as alleged in the libel. 

[2] Before taking up the spécifie salvage cases alleged in the libel, 
it should be f urther stated that in considering them the court is neces- 
sarily bound to consider what it is that opérâtes most efficiently to ef- 
fect the salvage success. This matter was alluded to in the case of 
Conekin v. Lockwood, above referred to. The individual eflfort of a 
common seaman in some cases of salvage may count for practically 
nothing. Take the case of a vessel in distress from the loss of her 
motive power, but at anchor in the open sea, and therefore more or 
less at risk. To take her in tow in fair weather and bring her into 
port is nothing but what a compétent tug can do easily at any time, 
and in so doing no member on board of the tug is called upon to make 
any effort or run any risk that he would do otherwise than in the ordi- 
nary current course of his employment. Such cases, although perhaps 
salvage services, are termed salvage of a low order. It differs en- 
tirely, of course, where a vessel in distress may be stranded, and the 
weather may be stormy, and the salving vessel, the tug, risks both the 
safety of the tug and in so doing the safety of the crew, by perform- 
ing the salvage service. So, also, may the salvage service of the crew 
be much greater in the case of fire on a beat, where the crew are called 
upon to go and perform service on or for the burning vessel, for the 
purpose of extinguishing the fire; there the individual efforts of the 
crew, in its relation to the efforts of the tug, are very much increased, 
although even in those cases the capacity of the tug to pump the water 
which will extinguish the fire is one of the main éléments in effecting 
the success of the salvage. The rule of public policy before referred to 
is to stimulate vessel owners as well as seamen. It is most essential 
that for swift and efficient salvage there should be tugs dispersed in the 
différent harbors along the coast of sufficient capacity and with the 
proper equipment to effect salvage rescues. The maintenance of such 
tugs is a matter of great expense. Unless the owners of such tugs are 
encouraged to keep them in condition and hâve them ready to risk on 
salvage ventures, ail the willingness and effort of individual seamen 
would be unavailing. A crew may be procured at any port. A proper 
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seagoing tug îs not to be found so readily, nor uniess the stimulus for 
having them be sufficient. 

[3] In the salvage cases, the first case alleged in the libel is that of 
the Orion. That was the case of a steamship loaded with cotton on 
fire in the harbor of Charleston, which was beached by the salving tugs, 
and the fire extinguished largely by the pumping performed by the 
tugs. It was nevertheless a case of a vessel on fire, in which the crew 
at any time might be called upon, if not actually called upon, to per- 
form very dangerous service in risking themselves in places more or 
less filled with smoke, and subject to périls of that kind, and the object 
of the salvage rule is to stimulate them to obey orders promptly, and 
to risk themselves without question, when called upon to do so. The 
case is somewhat analogous to that of the Colorado, referred to in the 
case of Conekin v. Lockwood, except that the Colorado was more com- 
pletely on fire, and subject to destruction by fire, and was at sea, 20 
or 30 miles from the port of Charleston, and had to be towed in, 
whereas the Orion was in harbor, and was not by any means so under 
the dominion of the fire. Nevertheless, it was a case of fire, and the 
crew are entitled to considération as such, and under ail the circum- 
stances of that case the court is of the opinion that the salvage should 
be divided 80 per cent, to the owner of the vessel, and 20 per cent, of 
the salvage amount of $11,693.82 to the crew, to be divided between 
them in proportion to their wages. 

The next case referred to in the libel is the case of the Onawa II, 
salvage service on which is alleged to hâve been performed on the 3d 
day of January, 1915. In that case the Onawa II, a yacht whose mo- 
tive power was gasoline, either ran out of gasoline, or had something 
the matter with her engines, so aS to be unable to proceed, and anchor- 
ed not very far from the entrance to the port of Charleston. The 
steam tug Cecilia, upon which Alvin Rivers was a deckhand, went out 
to her, took her in tow, and brought her in. For this the tug received 
$450, which the master, R. H. Lockwood, the husband of the owner of 
the tug, dénies was received as salvage, but insists was received as 
towage. It, however, was very much in advance of what he would 
ordinarily hâve charged for towage services. If it was a salvage serv- 
ice, it was a salvage service of a very, very low order. It is true the 
master of the tug claimed and received as compensation a sum so much 
in excess of the usual towage compensation that it smacks of salvage. 
But the action of the master is not determinative. He may hâve re- 
ceived much more than he was entitled to demand. The question 
whether it was a salvage service must be determined by the court from 
the circumstances. The Onawa II was at anchor, and at no risk at the 
time, except the risk that ail boats which hâve motive as distinguished 
from sail power are at, when disabled ofï the shore in the open sea. 
and the crew of the tug was called upon to do nothing — run no risk 
that they would not hâve run in the ordinary course of an ordinary 
tow. At the same time the owner of a vessel is not to be encouraged, 
while claiming salvage, to attempt to disguise it as towage. That might 
operate to defeat his crew's receiving that to which they are justly en- 
titled. Under ail the circumstances of the case the court is of the 
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opinion, in view of the comparatively small amount paid for the serv- 
ice, that the service in tliis case was not such a salvage service as to 
entitle the crew to more than 10 per cent., or $45, to be divided in pro- 
portion to wages received. 

The next case is the case of the barge the City of San Antonio, 
which was towed in by the steam tug Ceciha, in connection with the 
steam tug Waban. The City of San Antonio was off the coast of 
South Carolina, not far from the port of Charleston, and leaking bad- 
ly. The weather was not severe, or dangerous, and she was taken in 
charge by the two tugs, towed into the harbor of Charleston, put ashore 
just off the city of Charleston, and there pumped out. This also was 
a case of salvage which partook of a towage character, but was more 
accentuated as salvage than the case of the Onawa II. The vessel was 
a barge, without any motive power, was in danger of sinking, and the 
crew of the tug might hâve been called upon to make effort ; she was 
salved mainly by the towage power of the tugs, in connection with their 
pumps. The court finds that the extra sum of $20 paid in this case by 
the owner of the tug to the libelant as and for his salvage service in 
this particular case represented the full proportion to which he would 
be entitled for what was donc. 

The next case set out in the libel is the case of the yacht Neckan, 
which under the circumstances of the case was also largely a towage 
case, and the court finds that of the sum of $325 net, received for the 
salvage services in the case, the crew would be entitled to 10 per cent., 
to be paid in proportion to their wages. 

The last case set out in the libel is the case of the steamship Colorado, 
and in this case it is found that the amount to be allowed should be 
the same as that which was allowed in the same case of the same ves- 
sel in the case of Conekin v. Lockwood, before referred to; that is 
to say, 20 per cent, of the salvage, or the sum of $3,787.86, should be 
allowed to the crew, of which the proportion to be paid to the deck- 
hand Alvin Rivers (who was the deckhand who ascended the stem of 
the Colorado) should be in the proportion fixed by that décision, so 
that he would receive */*e, or $329.36. 

In the case of William Fox and others, as part of the crew of the 
steam tug Waban, against the owners of that tug, the court finds in 
like manner that the receipts set up as containing an agreement and sat- 
isfaction in full bar to the proceedings are inoperative to hâve that ef- 
fect, and it is so decreed. 

The spécifie salvage cases referred to in the libel in this last cause 
of Fox et al. v. Igoe are the cases of the steamship Orion, the barge 
City of San Antonio, the steamship Colorado, and an additional steam- 
ship, the British steamship Curaca, which was salved some time in the 
month of June, 1916. In considering the salvage to be allowed by 
the court in thèse cases, that is to say, in the case of the Orion, it is 
placed at the amount as fixed in the case of Alvin Rivers, viz., at 20 
per cent, of the total salvage of $11,683.82 received by the Waban, ex- 
cept that, in the case of the libelant William J. Fox, it appears that 
he was under the influence of hquor that night, the night of the salvage 
services, and did not get to the scène of the performance of the salvage 
239 F.— 25 
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service until long after they had begun, and after the most critical 
period was over, and theref ore he should be entitled to receive as his 
quantum only one-half of the amount that his full wage proportion 
would be to the whole salvage. 

With regard to the case of the City of San Antonio, it is found 
that an extra month's pay was full compensation to the crew of the 
Waban for their share of the salvage service in that case. 

With regard to the case of the steamship Colorado, it is found that 
80 per cent, of the total salvage of $18,939.30 should go to the owners 
of the tug Waban, and 20 per cent., or $3,787.86, to the crew, to be di- 
vided among the crew in proportion to wages. 

In the case of the steamship Curaca, in that case the steamship Curaca 
was stranded near the north jetty, but outside of the jetties, off Charles- 
ton harbor, and at considérable risk. Under ail the circumstances, it 
is found that there should be paid, out of the total salvage of $8,466.71 
received, 80 per cent, to the owners of the tug, and 20 per cent, to the 
crew, to be divided among the crew in proportion to wages. 

The costs of thèse proceedings shall be paid by the respondents in 
each case. 

It is further ordered that it be referred to Daniel B. Gilliland, one 
of the standing masters of this court, to ascertain and report the 
amount to which each libelant may be entitled under the principles of 
this decree, after charging each, respectively, with the amounts here- 
tofore paid in each case, and that he do report the same as soon as pos- 
sible, and a formai decree will then be entered in each case for the 
amounts adjudged due to each libelant. 



DUDLEY V. HAWKINS et aL 
(District Court, S. D. Georgia, W. D, February 3, 1917.) 

1. Courts ig=>269 — Fédéral Courts — District in Which Suit Must kb 

Bbouqht — Défendants in Différent Districts. 

A suit for joint négligence and mlseonduet of national bank dlrectors, 
being of a transitory nature, under Judlciary Act March 3, 1911, c. 231, § 
52, 36 Stat. 1101 (Comp. St. 1913, § 1034), may, in a state baving more 
than one fédéral court district, in each of which a défendant lives, be 
brought in either. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. | 809; Dec. Dig. 
(@=>269.] 

2. Banks and BANKiNa <S=»254 — National Banks — Liabilitt of Dibectoes 

— Bill bt Receiver. 

Bill by receiver of national bank against dlrectors held sufficlent to 
State civil liability, under Rev. St. § 5239 (Comp. St. 1913, § 9831), for 
knowingly vlolatlng or permltting violation of the national banklng laws. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 9-50- 
957; Dec. Dig. <@=9254.] 

In Equity. Bill for accounting and équitable relief by N. M. Dud- 
ley, receiver, against C. C. Hawkins and others. On motion to dismiss, 
filed by défendants. Motion denied. 

Cr^FoT other cases see same topic & KEY-NUMBER In ail Key-Numbered Digeste & Indexes 



DODLET V. HAWKINS 387 

Thls blll Is brought by N. M. Dudley, receiver of the Americus National 
Bank, agalnst the several défendants, who were directors of the bank. The 
receiver was appointed by the ComptroUer of the Currency because of the 
failure of the bank. At that date the liabilities were $449,581.71. There were 
realizcd from the assets $245,000. In addition to this, there was an assess- 
ment levled on the stockholders of 100 per œnt. After applying the assets 
and the assessment to the discharge of the obligations, the bank still remalned 
Indebted to the creditors and the innocent stockholders in the sum of $372,- 
651.75. The blll allèges that the directors did not provide offlcers who were 
fitted for thelr duties. The président, one L. A. Lowry, was a résident of Chi- 
cago and a citizen of the state of Illinois, and did not give any attention 
whatever to the affairs of the bank, and did not even attend the meetings of 
the directors. In addition to this, while the by-laws required a bond of th© 
active offlcers, of N. M. Lowry, the cashier, no bond whatever was required. 
Wheatley, the assistant cashier, was intrusted wlth the duties of that office. 
It is alleged that he was a young man of notoriously extravagant habits, and 
often intoxieated. Thèse facts were known to the directors, who took no re- 
dressive action. As a conséquence of thelr négligence and indifférence, allow- 
ing the face value of ail the assets, they were exceeded by the liabilities In 
the amount of $93,767.43. There was a défalcation In the latter amount. In 
addition to this, the officers and directors approved loans to insol vents. There 
are exhibits to the blll showing thèse loans and the amount of the loss in- 
curred thereby. It is further dlsclosed that the cashier and assistant cashier 
were allowed to pay overdrafts of Irresponslble persons. Thèse amounted to 
$80,716.47. An itemlzed llst attached to the blll discloses this fact. Also 
large loans were authorlzed in excess of the 10 per cent, limit flxed by the 
national banklng law, with conséquent loss in a large amount. Certain of 
thèse loans were to a dlreetor, C. T. Lowry. Notwlthstandlng thls man was 
already indebted to the bank in the sum of $7,560, he was permitted to dis- 
count with the bank 31 other notes, aggregatlng the sum $26,028.60. AU but 
two of the parties making thèse notes were tenants on his place. They were 
without flnanclal responsibility, and had no means to pay the amount repre- 
sented by the notes. This in itself was clearly in excess of the 10 per cent, 
of the capital and surplus of the bank, which has sustained the loss of the 
entlre amount, In the aggregate $33,585.60. Illégal divldends were declared 
by meetings of the board of directors, at which the directors were présent. 
The resuit of ail this misconduct on the part of the directors, and much more 
set ont in the bill, is that the creditors and shareholders not responsible bave 
lost $372,651.75. An accounting is prayed, and it is alleged that there is no 
remedy at law. The bill walves answer under oath, and prays judgment 
against the directors liable. There Is a prayer also for gênerai relief. 

This bill the défendants bave moved to dismlss. The grounds of the mo- 
tion are numerous: The want of equity ; a complète and adéquate remedy at 
law ; failure to set forth spécifie incidents of négligence ; vagueness in the al- 
légations; a failure to identify the wrongdoers, or to speclfy responsible or 
particular directors ; a misjoinder of causes of action, and a commingllng of 
the same; a failure of spécification to show responsibility. Upon thèse 
grounds the respondents pray that the bill should be dismissed, and a judg- 
ment whether they should be called on to make further answer. There are, 
In addition, motions to strike certain paragraphs of the blll, or parts thereof, 
and to demand Itemized statements of assets. Thèse are based upon the 
ground that there are no allégations to show what part of the amonnts sued 
for would be due creditors, and what part to stockholders. Agaln, paragraph 
7 of the bill attempts to state the duties of bank directors and offlcers in an 
erroneous way, and sets forth erroneous conclusions of law, and, generally, 
vagueness and Indefiniteness, and 'Insufflcleney to entitle the plalntiff to the 
relief prayed. A similar motion is directed against paragraph 8 and para- 
graph 9. It is partlcularly objected that the allégations raise Issues of fact, 
which are not eognizant in a court of equity, but which should be determined 
by a Jury in an action at law. 

Paragraph 10 Is also tbe object ol attack. It Is Insisted that the gênerai 
allégation that the bank sustained loss of $20,000 or other large sum because 



388 239 FEDERAL REPORTER 

N. M. Lowry was not under bond is too vague and Indefinlte. So, also, wltli 
paragraph 11. Thls falls to allège, it Is inslsted, who made the loans by 
which the bank suffered loss, and that the Itemlzed statement of such loans 
(Bxhibit C) is insufficlent pleading to show liability of the respondents. So, 
also, with paragraph 12, assigning liability for numerous overdrafts amount- 
ing to $80,716.47 ; and paragraph 13, charging liability for loss of $33,585.60, 
loaned to O. T. Lowry, a director. An équivalent crltlclsm Is directed to para- 
graph 14, in that it does not show which offlcer of the bank made the loans 
mentloned in the paragraph, or how the bank sustalned loss by reason of the 
loans. As to paragraph 15, whieh asslgns liability for the déclaration of illé- 
gal dividende in the sum of $12,000, the défendants object that it does not ap- 
pear that elther of them knew that the bank was insolvent and that the dlvi- 
dends had not been eamed. Paragraph 16 of the blU charges a liability 
against the respondents in the sum of $93,000 ; this upon the ground that the 
bank borrowed more money than authorized by section 5202 of the Revised 
Statutes (Ck)mp. St. 1913, § 9764). This is assailed on the ground that the 
law speclfled does not make any provision for liability of dlrectors for bor- 
rowing a greater sum of money than that authorized by it, and that no prayer 
for accounting eould be based upon this charge. Paragraph 17, which charges 
loss because of négligence of the directors, in excess of $372,651.75, is assailed 
because it does not show how much has been lost by the bank, how much by 
the shareholders, and how much by the credltors, or what particular officer or 
director was responsible for said alleged loss. 

The motion to dlsmiss concludes with a gênerai attack on the twentieth 
paragraph and ail the prayers of the blU, which, it is insisted, should be 
stricken because the plaintiff is not entitled, as matter of law or equity, to the 
relief prayed. In addition to this, each of the Lowrys hâve tiled separate 
motions to dismiss. In the main they are, in substance, the same as the mo- 
tions hereinbefore stated. The motion of J. S. Lowry dénies the jurisdiction 
of the court, because he is a citizen of Terrell county, in the Northern district 
of Georgia. That of L. A. Lowry dénies the jurisdiction, because he is a citi- 
zen of the State of Illinois. Counsel were heard upon the varions motions to 
dismiss, and the court took them under advisement. 

W. A. Dodson and Shipp & Sheppard, ail o£ Americus, Ga., for 
plaintifFs. 

Dupont Guerry, of Maçon, Ga., and W. P. Wallis and HoUis Fort, 
both of Americus, Ga., for défendants Lowry. 

Jordan & Lane and Miller & Jones, ail of Maçon, Ga., for other re- 
spondents. 

SPEER, District Judge (after stating the facts as above). There 
seems to be no doubt that the bill must be dismissed as to L. A. Lowry, 
for the reason that he is a citizen of another state. Order may be tak- 
en to that efïect. 

[ 1 ] The contention of J. S. Lowry that the bill cannot be maintain- 
ed hère as to him, because he is a citizen of the Northern district of 
Georgia, is not well founded. This is a joint suit for joint négligence 
and misconduct of the directors of the Americus National Bank. Sec- 
tion 52 of the Judiciary Act (Act March 3, 1911, c. 231, 36 Stat. 1101 
[Comp. St. 1913, § 1034]), provides that: 

"When a state contains more than one district, every suit not of a local na- 
ture, in the District Court thereof, against a single défendant, Inhabitant of 
such state, must be brought in the district where he résides; but If there are 
two or more défendants, reslding In différent districts of the state, it may be 
brought In elther district, and a dupllcate writ may be issued against the de- 
fendants, directed to the marshal of any other district in which any défend- 
ant résides. • * •" 
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So the motion of J. S. Lowry on this ground must be denied. 

[2] The motion to dismiss upon the gênerai grounds must be deter- 
mined in view of the law fixing the liability of national bank directors 
for misconduct which may fairly be construed as willful and inten- 
tional neglect of their duties. A leading case on this subject is that of 
Briggs V. Spaulding, 141 U. S. 132-174, 11 Sup. Ct. 924, 35 L. Ed. 662. 
There the authorities were examined with great care, and the opinion 
was pronounced by Mr. Chief Justice Fuller. There was also a dis- 
senting opinion rendered by Mr. Justice Harlan, in which Justices 
Grey, Brewer, and Brown concurred. It follows that the question in 
issue received the weightiest considération. The opinion of the major- 
ity of the court may be condensed in this paragraph : 

"In any vlew the degree of care to whleh thèse défendants [the directors] 
were bound is that which ordinarlly prudent and diligent men would exercise 
under similar circumstances, and in determining that the restrictions of the 
statute and the usages of business should be taken into account. What may 
be négligence in one case may not be vvant of ordinary care in another, and 
the question of négligence is, therefore, ultimately a question of fact, to be 
determlned under ail the circumstances." 

The more rigid rule is expressed in the dissent. It is in a quotation, 
on page 170 of 141 U. S., page 937 of 11 Sup. Ct. (35 L. Ed. 662), from 
the case of Martin v. Webb, 110 U. S. 7, 3 Sup. Ct. 428, 28 L. Ed. 49: 

"Directors cannot, in justice to those who deal with the bank, shut their 
eyes to what is going on around them. It is their duty to use ordinary dili- 
gence in ascertaining the condition of its business, and to exercise reasonable 
control and super\'islon of its offlcers. They hâve something more to do thaii, 
from time to time, to elect the officers of the bank, and to make déclarations 
of dlvidends. That which they ought, by proper diligence, to hâve known as 
to the gênerai course of business in the bank, they may be presumed to hâve 
known, in any contest between the corporation and those who are justified by 
the circumstances in dealing with its offlcers upon the basis of that course of 
business." 

The opinions in this case hâve received the considération of other 
courts. Said District Judge Brawley, in Wheeler v. Aiken County 
Loan & Savings Bank (C. C.) 75 Fed. 785 : 

"It may be stated as a resuit of this examiuation that the law holds it to 
be the duty of directors to direct : that they are not mère figureheads : that 
they may commit the banking business to duly authorlzed offlcers, exercising 
ordinary care and prudence in their sélection, but this does not absolve them 
from the duty of reasonable supervision, or shield them from liability for the 
wrongdoing of such officiais, if, through gross Inattention, such wrongdoing 
has been permitted or has escaped their notice. While not trustées, in a tech- 
nical sensé, some of the duties required of trustées are demanded of them ; 
and if, through their supine négligence and inattention, the officers of the 
bank, by systematlc neglect of ordinary précautions, or by fraud, bring it to 
ruin, which could hâve been prevented by that amount of vigilance and super- 
vision which persons of ordinary discrétion generally exercise as to their own 
affairs, such directors cannot escape responsibllity." 

Again, in the case of Robinson v. Hall, 63 Fed. 222-228, 12 C. C. A. 
674, 679, the Circuit Court of Appeals of the Fourth Circuit, Circuit 
Judges Gofï and Simonton, and District Judge Hughes presiding, af- 
f ords much light. Said District Judge Hughes, rendering the opinion ; 
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"In the case at bar we bave an essentlally différent state of facts to con- 
slder. Thé frauds and Irrcgularltles whlch resulted in tbe niin of the banlc 
went on through a period of more than three years, during ail of whieh time 
the défendant directors were in office. Many of thèse irregularitles were not 
things of secret occurrence and sudden developnient. They were such as must 
bave been known to the défendants, if they gave even the most casual atten- 
tion to the affairs of the bank. Tbe embezzlement of Bowden, the $45,000 
loans to the Northrops and to Kerchner, and the losses resulting, were facts 
that could not bave eluded tbe most eursory attention of tbe directors to tbeir 
duties." 

The décision of the court below sustaining demurrers was reversed, 
and the case directed to proceed on plenary proofs to a decree on the 
raerits. 

It is true that, the Suprême Court, in Yates v. Jones National Bani<, 
206 U. S. 158, 181, 27 Sup. Ct. 638, 644 (51 L. Ed. 1002), through 
Mr. Chief Justice White, declared that section 5239, Revised Statutes 
(Comp. St. 1913, § 9831), fixes the exclusive rule of such liability. The 
section provides : 

"If tbe directors of any national banklng association shall knowingly vio- 
late, or knowingly permit any of the officers, agents, or servants of tbe associ- 
ation to violate any of the provisions of thls title, ail the rights, privilèges, 
and franchises of the association shall be thereby forfeited. Such violation 
shall, however, be determined and adjudged by a proper circuit, district, or 
territorial court of the L'nited States, in a suit brougbt for that purpose by 
the comptroller of tbe curreney, in bis own name, before the association shall 
be declared dlssolved. And in cases of such violation, every director who par- 
tlcipated in or assented to the same shall be held liable in bis personal and 
individual capacity for ail damages v^blch tbe association, its sbarebolders, 
or any otber person, shall bave sustained lu conséquence of such violation." 

The learned Chief Justice points out that : 

"Where by law a responsibllity is made to arlse from the violation of a 
siûtute knowingly, proof of something more than négligence is required; that 
is, that tbe violation must in effect be intentional." 

In that case the vvrong alleged was a misstatement in the making and 
publishing of the officiai reports of the condition of the bank. This 
case was reconsidered by the Suprême Court, in Jones National Bank 
V. Yates, 240 U. S. 556, 36 Sup. Ct. 429, 60 L. Ed. 788, Mr. Justice 
Hughes rendering the opinion; and the directors were held liable for 
knowingly participating in, or assenting to, the violation of the act. 

In the case before the court the averments are such that we are driv- 
en to the conclusion that the case must be heard on fuU proof, in order 
that we may détermine whether or not the misconduct and neglect of 
duty charged was in fact intentional or otherwise; that is to say, not 
only whether they knowingly permitted, assented to, and allowed the 
violation of the national banking law, but also whether the facts were 
such as to charge men in their position with such knowledge. The 
président selected was a résident of a distant state; no bond was re- 
quired of the cashier; the assistant cashier was notoriously profligate; 
he was the principal agent of the bank; the officers and directors ap- 
proved large loans to insolvents ; the cashier and assistant cashier were 
allowed to pay overdrafts of irresponsible persons to the amount of 
$80,716.47. Large loans were authorized in excess of the 10 per cent. 
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limit on the capital stock; a number of those were to a director. Il- 
légal dividends were declared at a meeting of the directors, where de- 
fendants were présent. There is much else in the bill indicating such 
reckless mismanagement that inquiry whether the directors are charge- 
able with resulting loss seems demanded by equity. This is not an 
action by individual stockholders to redress individual injuries. It is 
brought, and the suit is properly filed, in equity. 

For the purpose of this motion, ail of the averments of the bill must 
be held to be true, and, taken ail together, statements, charges, and 
prayers are so significant and apparently so meritorious that the duty 
of the court to overrule the several motions to dismiss seems impera- 
tive ; and it will be so ordered. 



Ex parte CHIN OWN et al. 

(District Court, W. D. Washington, N. D. February 2, 1917.) 

No. 3513. 

1. CONSTITTJTIONAL LAW ©^SIS ^ADMISSION OF IMMIGRANTS — DuE PKOCESS 

OF LAW. 

Due process of law does not necessarily require a judlclal trial. There- 
fore Congress may intrust décision of an Immigrant's right to enter to an 
executive offlcer, tliough déniai of admission may deprlve him of his liber- 
ty ; the matter being purely one of législative cognizance. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. § 949; 
Dec. Dig. <S=318.] 

2. Aliens <©=>32(13) — Right to Entée— Décisions of Collector of Customs 

— Conclusion of Adjudication. 

Under Act Feb. 20, 1907, e. 1134, § 25, 34 Stat 906 (Comp. St. 1913, § 
4274), declarlng that In every case v^here an allen Is excluded from the 
United States the décision of the appropriate immigration officers, t£ ad- 
verse to the admission of such allen, shall be final, unless reversed on ap- 
peal to the Secretary of Labor, which section was a continuation of earli- 
er simllar enactments, a décision of the collector of customs, admitting a 
Chinese person to the United' States as a natlve-born citizen, is not a cou- 
elusive adjudication, preventing subséquent déportation proceedings. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. S 95; Dec. Dig <S=» 
32(13).] 

In the matter of the application of Chin Own, father, and Chin Gow, 
son, for a writ of habeas corpus. Writ discharged. 

Beeler & Sullivan, of Seattle, Wash., for petitioners. 
Clay Allen, U. S. Atty., of Seattle, Wash., and George P. Fishburne, 
Asst. U. S. Atty., of Tacoma, Wash., opposed. 

NETERER, District Judge. The petitioners, Chin Own and Chin 
Gow, are held by the Commissioner of Immigration under an order of 
déportation issued by the Secretary of Labor, and présent a pétition 
for a writ of habeas corpus — Chin Own alleging that he is a native- 
born citizen of the United States, returning after a temporary absence 
in China, and that Chin Gow is his son, born in China, and is coming 
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to this country with the father, and that they are denied permission to 
enter ; that they are deprived of their liberty without due process ot 
law, and were denied a fair hearing by the Commissioner of Immigra- 
tion; that he was born in San Francisco, Cal., in 1876; that he re- 
moved to Seattle with his parents when five years of âge, where he 
resided until 1891, when they removed to Boston, Mass. ; that in 1896 
his parents went to China, and the petitioner returned to Seattle, 
where he resided until 1900, in which year he went to China on a visit, 
and, returning, entered the United States at Port Townsend, Wash., 
on the 29th of November, 1902, going to Boston after a short stay in 
Seattle, where he resided until 1907, when he went to China, and is 
now returning, claiming his right to enter with his minor son. 

It is contended by the petitioner Chin Own, first, that, being a citi- 
zen of the United States, he is being deprived of his liberty without 
due process of law, and that Congress may not intrust the décision of 
his right to enter to an executive oflficer, but that he is accorded the 
right to hâve his status adjudicated by a court of compétent jurisdic- 
tion; second, that he was not accorded a fair and impartial hearing; 
and, third, that the finding of the collector of customs in admitting 
him as a native-born citizen in 1902 is res adjudicata. The status of 
Chin Gow, the son, is determined by the status of the father. 

[1] The first contention of the petitioners is disposed of by the Su- 
prême Court in U. S. v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. 
Ed. 1040, in which the court held that due process of law does not 
necessarily require a judicial trial, and that Congress may intrust the 
décision of an immigrant's right to enter to an executive officer, even 
though déniai of admission may deprive him of his liberty. In this 
case the broad question was presented whether or not the décision of 
the Secretary of Commerce and Labor is conclusive, and the court 
held that Congress may exclude immigrants of a particular race, pre- 
scribe the terms and conditions upon which they may enter the coun- 
try, establish régulations for sending them out, and commit the en- 
forcement of such provisions, conditions, and régulations exclusively 
to executive ofïicers, without judicial intervention, and that the déci- 
sion of the department was final as to whether the immigrant be- 
longed to the privileged class or not. On page 262, of 198 U. S., page 
646 of 25 Sup. Ct. (49 L. Ed. 1040), Justice Holmes, speaking for a 
majority of the court, said : 

"It is established, as we hâve sald, that the act purports to make the déci- 
sion of the department final, whatever the ground on which the right to enter 
the country is claimed — as well when it Is citizenshlp as when it Is domicile 
and the belonging to a class exempted from the exclusion act." 

This court, in Ex parte Moola Singh, 207 Fed. 780, at page 782, 

said : 

"The authority of the immigration officers and the jurisdlctlon of the courts 
dépend upon power conferred by Congress. It is a matter of législation. No 
discrétion is vested in the courts. Congress has a right to leglslate upon the 
subject, prescrlbe rules, flx llmlts, and confer authority where it deems wise, 
in legislatlng upon the subject at hand. The suprême authority is conferred 
upon the immigration officers. The jurisdiction of the court is limited to as- 
certaining whether the petitioners were denied a hearing." 
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Section 25 of the act of February 20, 1907 (34 Stat. pt. 1, p. 906), 
provides : 

" * * * In every case where an allen Is excluded from admission into 
the United States, under any law or treaty now exlsting or hereafter made, 
the décision of the approprlate Immigration ofiicers, if adverse to the admis- 
sion of such alien, shall be final, unless reversed on appeal to the Secretary 
of * • * Labor. • » *" (italics ours.) 

The issue presented hère bas been before many other courts and 
has been passed upon in this circuit. 

[2] Jud^e Wellborn, in U. S. v. Loo Way (D. C.) 68 Fed. 475, in 
disposing of the petitioner's right to enter, based upon résidence in 
the United States from 1878 to 1892, returning to the United States 
in the latter year after a brief visit to China, and being then permitted 
to enter by the customs oflficials at San Francisco, and in 1893, being 
taken into custody, charged with being unlawfully within the United 
States, he contencîing that his entry was lawful, the right having been 
adjudicated by the coUector of customs, at page 477, said : 

"The boolcs are full of cases iu which the rights of Chlnese persons to enter 
this country hâve been re-examined on habeas corpus, after déniai of such 
rights by customs officiais, and I hâve not been able to find an opinlori by any 
court in which the authority for such re-examination is questioned." 

The Circuit Court, Southern District of New York, in Re Li Foon, 
80 Fed. 881, held that under Act Aug. 18, 1894, c. 301, 28 Stat. 390. 
the décision of the collecter of customs in favor of the right of a Chi- 
nese alien to enter the country is not final, but is subject to re-exami- 
nation by the court. At page 882 Judge Lacombe said : 

"It is next contended that the décision of the deputy collector at Malone, 
N. Y. (acting as collector), permittlng petltioner to enter the United States, 
• * * is a final adjudication upon petitioner's right to enter, and that, iu 
%'iew of such décision, the commissioner should hâve held that he was law- 
fully entltled to be and remain In the United States. • * • In Act Aug. 
18. 1894, c. .301, 28 Stat. ."500, Congress provided that 'in every case where an 
alien is exeluded from admission into the United States under any law or 
treaty now existing or hereafter made, the décision of the appropriate immi- 
gration or customs officers, if adverse to the admission of such alien, shall 
be final, unless reversée!. « * * ' ïhis makes the décision a final adjudi- 
cation only when adverse to admission. If the immigration or customs offlcer 
décides to allow the immigrant to enter, such décision has no more force as 
a controlling adjudication, when the question of right to be or remain in the 
United States comes before the court or commissioner, than it had under 
section 9 of the act of 1882, as amended in 1884, which was before' the Su- 
prême Court in U. S. v. Ah Lung [124 U. S. 621, 8 Sup. Ct. Q&i, 31 L. Ed. 591], 
supra." 

Judge De Haven, in U. S. v. Lau Sun Ho (D. C.) 85 Fed. 422, held 
that the action of the immigration officers in permitting a Chinese 
alien to land in this country was not judicial, and the permission to 
enter has not the eiïect of a judgment entitling such person to remain 
in the United States, and at page 423 said : 

"The order of the collector of customs, under which such person was per- 
mitted to land, Is not even prima facie évidence of his right to remain in the 
United States, and the court, in such a proceeding, inquires Into the truth of 
the matter, unembarrassed by such order of the collector." 
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Judge Maxey, in Mar Ging Guey v. U. S., 97 Fed. 576, at page 578, 
said: 

" • • • The court wIU assume that, when the appellant was arrested for 
being unlawfuUy In the country, he was hère by permission of the collecter. 
But the action of the collector was not final. The court may still inquire 
whether the- appellant was lawfully in the country, and, if unlawfuUy hère, It 
is the duty of the court to déport hlm." 

Mr. Justice Blatchford, for the court, in U. S. v. Jung Ah Lung, 
124 U. S. 621, 8 Sup. Ct. 663, 31 L. Ed. 591, said : 

" • • * The collector of customs of the district In which the vessel ar- 
rives shall proceed to examine such passengers. * • * But we regard this 
as only a provision for specifying the executive offlcer who Is to perform the 
duties prescrlbed, and that no Interence can be drawn from that or any other 
language In the acts that any judicial cognlzance whlch would otherwise exist 
is intended to be interfered wlth." 

The Suprême Court, in Li Sing v. U. S., 180 U. S. 486, at page 490, 
21 Sup. Ct. 449, 451 (45 L. Ed. 634), said : 

"But it is obvious, that It is only when the décision of the customs ofiîcer ex- 
fludes an allen from admission that his décision Is final. When hls décision 
îidmits the allen, then the provisions of the act of July 5, 18S4, are stili ap- 
plicable, which provide that, notwithstandlng the contents of the certificate 
fxhibited to the collector of customs, and their prima facie effeet, 'said cer- 
tificate may be controverted and the facts therein stated dlsproved by the 
United States authorities.' Accordingly, we agrée with the courts below in 
holding that the judgment of the collector of customs at Malone dld not coa- 
olude the commissioner, and that the latter had authority, under the statutes, 
to hear and détermine the question whether Ll Sing was entitled to remain 
within the limits of the United States." 

In the Japanese Immigrant Case, 189 U. S. 86, 23 Sup. Ct. 611, 47 
L. Ed. 721, the court held that it was clearly apparent that Congress 
did not intend that the admission of an alien or his entry into the coun- 
try should place him at ail times thereafter entirely beyond the con- 
trol or authority of the executive officers of the government, and that 
the entry must be taken subject to the condition that he might be sent 
out of the country by order of the proper executive officer, if he was 
found to hâve been wrongfully admitted within a given period. 

The Suprême Court, in Pearson v. Williams, U. S. Commissioner of 
Immigration, 202 U. S. 281, 26 Sup. Ct. 608, 50 L. Ed. 1029, held that 
the Secretary of Commerce and Labor had a right, under section 21 
of the Act of March 3, 1903 (32 Stat. 1218, c. 1012), to order the dé- 
portation of an alien as having come to this country under a contract 
to perform labor, after a second hearing before a board of spécial in- 
quiry, although there had previously been a spécial inquiry pursuant 
to section 25 of the act at the time of landing, before the same persons 
and upon the same issues. This section provides for the appointment 
of an examining board, to détermine whether an alien shall be allowed 
to land or be deported, and provides that "the décision of any two mem- 
bers of a board shall prevail and be final," subject to appeal to the Sec- 
retary of Commerce and Labor, whose décision shall be final. The 
court, at pages 284, 285 of 202 U. S., page 610 of 26 Sup. Ct. (50 L. 
Ed. 1029), said: 
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" • • ♦ The board Is an Instrument of the executive power, not a court. 
It Is made up, as we hâve mentioned, of the Immigrant officiais In the service, 
subordlnates o( the Commlssioner of Immigration, whose dutles are declared 
to be administrative by section 23. Décisions of a slmilar type long hâve been 
recognized as décisions of the executive department, and eannot coustltute 
res judicata In a technlcal sensé. • * • " 

The Circuit Court, Southern District of New York, in Ex parte 
Stancampiano (C. G.) 161 Fed. 164, held that a finding that an immi- 
grant arrested for déportation under Immigration Act Feb. 20, 1907, 
34 Stat. 905, is not subject to déportation, does not render that ques- 
don res judicata. Judge Ward, at page 165, said: 

"ïhe Immigration authoritles are clothed wlth executive, and not with ju- 
dicial, dutles. The flndlng of the Secretary of Commerce and Labor is not a 
technlcal res adjudicata. » • » " 

Judge Morrow, for the Circuit Court of Appeals, in Haw Moy v. 
North, 183 Fed. 89, 91, 105 C. C. A. 381, 383, speaking of the act 
of February 20, 1907, said: 

"It is further contended by the appellant that the offlcers of the Depart- 
ment of Commerce and Labor having Investigated her alleged right to land 
and enter the United States as a citizen thereof, and having admitted her 
upon that clalm, her alleged rlght bas been adjudicated, lier status bas be- 
come fixed, and she eannot be arrested and again subjected to an investigation 
with respect to that question. The offlcers of the Department of Commerce 
and Labor had jurisdiction to investlgate the question of appellant's citizen- 
shlp. * * • Section 25 of the Immigration Aet of February 20, 1907, pro- 
vides that the décision of the immigration offlcers In excluding an alien from 
admission Into the United States is final only when the décision Is adverse 
to the right of an alien to such admission. Under that section the décision 
was not final, as it is alleged to hâve been in her favor, but was coudltlonal 
l'or the period of three years provided In the statute." 

And Judge Gilbert, for the same court, in Lew Quen Wo v. United 
States, 184 Fed. 685, at page 688, 106 C. C. A. 639, 642, said: 

"It is urged that the order of the Commissloner of Immigration admitting 
the appellant into the TJnlted States estops the government to deny the legal- 
Ity of hls etitry, and constitutes a bar to this proceeding, and référence is 
made to the language of the opinion In Chln Yow v. United States, 208 U. S. 
8 [28 Sup. et. 201, 52 L. Ed. 369], In which the court sustalned the finality 
of the décision of the Immigration ofticers upon a hearlng eoncernlng the rlght 
of a Chinese to land in the United States, and said that thereafter the merits 
of the case were not open. But that case, and other décisions of the Suprême 
Court, go no further than to hold that the right of a Chinese applylng for ad- 
mission into the United States is determinable by the proper Immigration au- 
thoritles, and that Iheir décision, when adverse to the appllcant, and the hear- 
lng bas been properly had, and the applicant's remedy bas been exhausted 
upon an appeal to the Secretary of Commerce and Labor, Is final, and there 
is no rlght of recourse to the courts. » » * ïhere Is no statutory provi- 
sion that the décision, if favorable to the applicant for admission, shall be 
final. The décisions bave been to the coutrary. ♦ • ♦ " 

In Sire v. Berkshire et al. (D. C.) 185 Fed. 967, it was held that the 
duties of immigration officers are administrative, and that their dé- 
cisions are those of the executive department of the government, and 
the order admitting an alien eannot operate as res judicata in subsé- 
quent proceedings. 

In Lim Jew v. U. S., 196 Fed. 736, 744, 745, 116 C. C. A. 364, 2,72, 
the Circuit Court of Appeals of this Circuit said : 
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"The action of the Commissloner of Immigration in ordering the défend- 
ant admitted into ttie United States -tvas not res judlcata as against any fur- 
ther action of the board of immigration looking to a déportation of the de- 
fendant, as being unlàwfully within the country. • • * As was said in 
ÏA Sing V. United States, supra, 180 U. S. 486 [21 Sup. Ct. 449, 45 L. Ed. 634], 
uader a statute Wentical in effect with the présent act, the court conceding 
the conclusive efCect of the flndlngs and judgment of executive offlcers of the 
government when made so by statute, as had been previously determined: 'It 
is only when the décision of the customs officer excludes an alien f rom admis- 
sion that his décision is final.' " 

None of the petitioners' contentions hâve any basis in f act, nor sup- 
port in law. The provisions of section 25 of the act of February 20, 
1907, in issue hère, hâve been brought forward from the earlier en- 
actments upon the same subject, and hâve uniformly inspired a har- 
monious construction on the part of the courts, and ail against the con- 
tention made in the petitioners' behalf . The record in this case is con- 
clusive of the fact that an eminently fair hearing was accorded to the 
petitioners, and every opportunity was afforded to establish citizenship. 

The writ is discharged, and the petitioners remanded to the Commis- 
sioner of Immigration. 



THE PHIIADBUPHIA. 

(District Court, E. D. Pennsylvania. January 9, 1917.) 

No. 23. 

1. Coi.i-isiON <@=5>87 — Steameb and Pilot Boat— Practice in Dibchakginq 

PiLOT. 

It is proper and usual to discharge a pilot from the lee side of the ves- 
sel. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 178; Dec. Dig. 
<S=>87.] 

2. Collision <g=>87 — Steamer and Pilçt Boat— Peactice in Dischargino 

Pilot. 

It is proper and fréquent practice for the pllot to décide from which 
side he wlll leave the ship, and to make his arrangements accordingly. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 178; Dec. Dig. 
<S=>87.] 

3. Collision ^=5>87 — Steamer and Pilot Boat— Practice in Dischargino 

Pilot. 

It is proper and the usual practice, in discharging pilots, for the vessel 
having the pilot aboard to lay to and stay stopped, niaking in so dolng the 
side from which the pilot has arranged to leave the lee side. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 178; Dec. Dig. 
<S=87.] 

4. Collision <S=>87 — Steamer and Pilot Boat — Practice in Discharging 

Pilot. 

It is proper and customary for the pilot boat to do whatever nraneuver- 
ing is necessary to take ofl the pilot, and for the other vessel to stay 
stopped and do nothing. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 178; Dec. Dig. 
<S=»87.] 
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B. Collision <S=387 — Steamer and Pilot Boat— Pracitce in Dischargino 

PiLOT. 

It Is a proper and fréquent course for the pllot boat, If under steam 
when she approaches another vessel to take off her pilot on the weather 
side, to go astern and round up on the lee side; but there is nothing im- 
proper in her coming to on either side, the choice being a matter of con- 
venlence only. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 178; Dec. Dig. 
(S=387.] 

6. Collision <S=>102 — Steamer and Pilot Boai^-Mutual Faults. 

A stearuship and a pilot boat approaching to take ofC the steamer's pilot 
both held in fault for a collision between them; the pilot boat being in 
fault for miscalculatlng the conditions under whleh she attempted to make 
a turn, so as to corne around on the starboard side of the steamer, and 
the steamer in permitting her bow to swing to starboard as the pilot boat 
was maklng the turn. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. <S=3l02.] 

In Admiralty. Suit for collision by Gustav Claude, master and part 
owner of the steamship La Flandre, and as bailee of her cargo, against 
the steam pilot boat Philadelphia. Decree for libelant for half dam- 
ages. 

Howard M. Long, of Philadelphia, Pa., for libelant. 

Lewis, Adler & Laws, of Philadelphia, Pa., for respondent. 

DICKINSON, District Judge. This controversy grows out of a col- 
lision. The place was just outside of the Overfalls Lightship at the en- 
trance to Delaware Bay. The time was about 2 :30 o'clock p. m. on 
May 9, 1915. The weather was clear, the sea smooth, with no wind to 
hamper the proper handling of either vessel, plenty of sea room in 
which to maneuver, and no vessels or other obstructions to interfère. 
From such a very gênerai outline statement the fact of collision would 
suggest some unexpected and unforeseen happening or fault in the 
handling of one or both vessels. If to this outline is added the further 
fact that one of the vessels was a steamship about to discharge her 
pilot, and the other was a pilot boat ready to take the pilot off, and 
there was nothing to account for the collision, other than the handling 
of the vessels, an anticipated finding of culpability somewhere would 
be compelled. If the further fact developed that the steamship had 
been brought to a stop, and nothing remained to be done, except for 
the pilot boat to round up near the steamship, so that the pilot could be 
taken ofif in a yawl, and that in rounding up the pilot boat ran into the 
steamship, an explanation of the mishap, if not due to the fault of the 
pilot boat, would be demanded. 

There is just this prima facie case made but against the respondent. 
It is évident that the explanation must be looked for in the particular 
détail facts, and not in the broad ones. It is not diffiicult to visualize 
the movements of each vessel down to almost the immédiate moment 
of the collision. Each was looking for and expecting the other. What 
was to be done was known to each. What was done on board eacli 
vessel is not in dispute. The testimony of the witnesses respecting 
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what took place îs in accord, except as to the movement of the steam- 
ship in fact, and what movement would hâve resulted f rom the way in 
which she wâs handled. The difficulty which confronts the libelant is 
to reconcile the particular (and in this sensé the minor) things which, 
according to the weight of the évidence, did happen with the main 
facts for which the libelant contends. The difficulty which confronts 
the respondent is to find any exculpating features in the particular 
facts which will overcome the condemnation involved in the main facts. 

The following statement, although perhaps not entirely accurate, is 
one over which there is no substantial dispute: The pilot boat was 
made out by the steamer when the vessels were from four to six miles 
apart. When first sighted, the pilot boat bore ofï the steamer's port 
bow, but her position was practically dead ahead. The order to stand 
by was given, and the course of the steamer was changed so as to 
make the pilot boat bear off the steamer's starboard bow. A course of 
S. S. E. kept her so. 

There are obvious advantages in the pilot leaving the ship from the 
lee side, and this is usual. The wind was about N. N. W., and as this 
was nearly a following wind, either side might hâve been made the lee 
side. Whatever différence there was favored making the port side the 
lee side. The pilot so decided, and the ladder was there slung. The 
order to stand by was followed at 2:10 with an order to slow down, 
and this at 2:18 with an order to stop, and this at 2 :22 with full speed 
astern, and this almost at once (entered as of 2 :23) with stop. The ex- 
pectation on the part of every one aboard the steamer was that the 
pilot boat would pass on the starboard hand, corne around under the 
steamer's stem, and range alongside the steamer on her port side. This 
expectation was a very natural one on their part, and this course would 
hâve been an entirely proper one for the pilot boat to hâve taken. 
PVom the viewpoint of the steamer, the orders given resulted in her 
speed being reduced from 8 or 8^ knots to 6, and from that to a half 
knot, or at most a knot (when her engines were reversed), and then to 
a dead stop. Her heading dui-ing this time had not changed from S. 
S. E. From the further viewpoint of the steamer, the pilot boat came 
up on the starboard hand, ported her helm, and instead of coming 
around the steamer's stern, and ranging alongside on the port side (as 
those aboard the steamer expected her to do), she put her helm hard 
aport and attempted to make the turn short of the steamer, so as to 
round up on the starboard side. Coming at the speed at which the pilot 
boat was moving, there was not room for this maneuver, and the col- 
lision was brought about. 

The libelant, on this version of the facts, présents this plain case — 
the steamer brought to a stop with the port side made the lee side, and 
préparations made to discharge the pilot from that side, and the pilot 
boat colliding with her in the attempt to round up alongside. The case 
as thus made out would be free from ail difficulties in affixing the 
blâme, except for the circumstance that it is impossible to understand 
how the collision could hâve been brought about in this way, consistent- 
ly with certain other features which the weight of the évidence shows 
to hâve been présent. Whatever the real facts are, the weight of the 
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évidence establishes that the pilot boat approached on a course parallel 
(in reverse) to that of the steamer; that she did not port her helm until 
she was abeam of the steamer (somewhere between just forward of 
amidship of the steamer and off the steamer's quarter) ; that the pilot 
boat viras moving at the rate of 7 knots ; that she struck the steamer 
head-on a right-angle or nearly right-angle blow at a point about 50 
feet aft of the steamer's stem. Add the facts that the steamer was 
about 280 feet and the pilot boat about 148 feet long, and it becomes 
impossible to account for what happened, if the steamer did not go 
astem or swing her bow to starboard. 

The place of contact seems to be established beyond question. The 
clear weight of the évidence is toward the finding of the blow being a 
right-angle blow. It follows that one of four things must be: The 
pilot boat must hâve made her turn as she was approaching the steam- 
er; the steamer must hâve had sternway on; the bow of the steamer 
must hâve swung to starboard, thus putting her athwart the course of 
the pilot boat as the latter came around ; or some new élément account- 
ing for what happened must be brought in. Wherever the truth may 
be found, the case as presented entitles the respondent to a finding that 
the pilot boat did not change her course until she came abeam or abaft 
the beam of the steamer. The libel itself avers this, and ail the testi- 
mony bears it out. There is nothing in the évidence or in the circum- 
stances to justify a finding that the steamer was going astem. The 
only circumstance, other than those stated, is that the man at the 
wheel of the pilot boat realized the imminence of the collision just be- 
fore it occurred, and that he dropped the wheel and reversed his en- 
gines to full speed astern, so far checking his headway that the pilot 
boat was almost stopped, and immediately backed away from the 
steamer. 

Thèse latter facts were not introduced for the purpose, nor is there 
any suggestion, in the évidence or in the argument, that they account 
for the collision consistently with the steamer not having changed her 
course. The respondent asks for a finding that she did change her 
course, not only because no other explanation will explain the colli- 
sion, but also because of the évidence introduced that the effect of re- 
versing the engines of the steamer would be at once to throw her head 
to starboard. 

The theory of the défense, based upon such finding, is that it was 
the duty of the steamer to come to a stop ; that it was the duty and 
right of the pilot boat to do ail the maheuvering, including the side of 
the steamer from which the pilot was to be discharged ; that the pilot 
boat was properly handled with this end in view ; that she allowed her- 
self ample room in which to make the turn; and that it would hâve 
been made with success, except for the unwarranted and unexpected 
act of the steamer in reversing her engines, by which her head was 
swung to starboard across and directly in front of the pilot boat as she 
came around. 

The exculpating feature of this défense is involved in the prophecy 
that the pilot boat would hâve come around clear of the steamer, and 
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the conséquent averment of due care in attempting to brîng her around 
within the space allowed. This is based upon the évidence that the 
courses of the two vessels were an eighth of a mile apart, and that the 
pilot boat, running under one bell, was making seven knots, and could 
be safely turned within that distance. This finding we are unable to 
make. There was nothing in what was required to be done to justify 
the pilot boat in not giving herself ample room. Proper space is in- 
consistent with the fact of the collision, even after making the most 
libéral allowance for the extent to which the space was narrowed by 
the swing of the steamer. There is no such certainty as to what space 
there was as to justify much reliance upon opinion testimony. Dis- 
tances on water are proverbially hard to estimate with anything like 
accuracy. The évidence itself is not convincing. It merely goes to 
the extent that the pilot boat could be turned in a space of 760, or even 
600, feet or less. This is, of course, qualified by the statement that to 
turn her in a limited space her engines must be properly handled. The 
testimony of several of the witnesses contains the significant qualifica- 
tion that the boat could be brought around within the given space, not 
that she did come around under the given conditions. 

The conclusions reached, with such discussion as they call for, are 
stated in numbered paragraphs: 

[1 ] 1. It is proper and usual to discharge the pilot from the lee side. 

[2] 2. It is a proper and fréquent practice for the pilot to décide 
from which side he will leave the ship, and to make his arrangements 
accordingly. 

[3] 3. It is proper and the usual practice, in discharging pilots, for 
the vessel having the pilot aboard to lay to and stay stopped, making 
in so doing the side from which the pilot bas arranged to leave the 
lee side. 

[4] 4. It is proper and customary for the pilot boat to do whatever 
maneuvering is necessary to take off the pilot, and for the other vessel 
to stay stopped and do nothing. 

[5] 5. It is a proper and fréquent course for the pilot boat, if un- 
der steam when she approaches the other vessel on the weather side,, 
to go astern and round up on the lee side. There is nothing, however, 
improper in the pilot boat coming to on either side of the other vessel. 
Whether shé cornes to on one side or the other is wholly a matter of 
coïivenience, and to facilitate reaching the side of the other vessel in 
a skiff or yawl to take off the pilot. In the présent case, which side 
of the steamer was made the leè side is of no importance, and has no 
significance, other than its bearing upon the movements of the vessels. 
Either side might bave been made the lee side. The pilot on the steam- 
er was justified in arranging to leave from the port side, and in making 
that the lee side, and in expecting the pilot boat to round up under the 
steamer's stern. The pilot boat, however, was equally justified in de- 
ciding to come to on the starboard side of the steamer. The only ef- 
fect in itself of the pilot boat coming to on the one side or the other 
would hâve been the taking of the yawl boat around the steamer, or 
shifting the steamer's ladder from one side to the other. The only 
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sîgnificance this feature has is the extent, if any, to which ît bears upon 
whether the steamer held her position or swung her head to starboard. 
[6] 6. The pilot boat is found in fault in miscalculating the condi- 
tions under which she attempted to make the tu m, so as to come around 
on the starboard side of the steamer, and the collision and conséquent 
damag-es were primarily due to this. 

7. The weight of the évidence, as shown in the proofs, favors a find- 
ing (and it is accordingly so found) that the bow of the steamer swung 
to starboard just before the collision, thereby contributing to the ex- 
tent of the damages. This is based upon the fînding before made that 
under the pleadings and the proofs the pilot boat did not begin her 
swing to starboard until the vessels were about abeam, and that the 
vessels at the moment of collision were about in a right-angle position, 
and that the steamer was struck about 50 feet from her stem. The 
only theory which would justify a fînding that the steamer had not 
changed her heading is that the pilot boat ported her helm before she 
reached' a point abreast of the steamer, and this fact we are not at lib- 
erty to find under the averments of the libel and the testimony of the 
witnesses. The degree to which this fault of the steamer contributed 
to the collision or the conséquent damages cannot be determined other- 
wise than by an equal apportionment. 

8. An interlocutory decree, in accordance with thèse findings, that 
the libelant recover one-half its damages, with full costs, may be en- 
tered. 

The libelant has offered no explanation of how the pilot boat, not 
starting to round up until she was abeam of the steamer, could bave 
struck the steamship far forward, and a head-on right-angle blow, if 
the steamer was stopped and her head had not swung toward the course 
of the pilot boat. 

The only answer to respondent's theory of the collision is to chal- 
lenge the fact of a head-on or right-angle blow, and to assert a glanc- 
ing or side swiping blow. A more plausible explanation of what hap- 
pened would be supported by an averment that the pilot boat made 
her tum as she was coming up abreast of the steamship and before she 
was abeam. As before observed, however, whatever the facts may be, 
the respondent cannot be denied its right to the findings made under 
the pleadings and the évidence. The libel avers that the pilot boat was 
abeam before she made the tum, and that the collision was a head-on 
right-angle one. Ail the testimony asserts the first fact, which is the 
really controlling one, and several witnesses testify to the second, and 
this second fact is convincingly attested by the efïect of the collision 
upon each vessel, and particularly upon the pilot boat, which had no 
marks upon her (although freshly painted), except upon the extrême 
edge of her stem. A further theory might be evolved that the steamer 
had properly swung her head to starboard for the purpose of making 
her port side the lee side. To support any theory which is consistent 
with the two facts which are too well established to be doubted, viz. 
that the pilot boat struck the steamship a right-angle blow and struck 
her near the bow of the steamer, the libel and the évidence would both 
bave to be recast, or to be ignored. This the trial court cannot do. 
239 F.— 26 
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The conclusions reached are in accord with the doctrine stated in 
Spencer on Collisions and the rulings in The Washington, 92 U. S. 31, 
23 L. Ed. 600, The Alaska (C. C.) 33 Fed. 107, and The Anegar, 123 
Fed. 473, 59 C. C. A. 277, to which we hâve been referred. 



TOMKINS V. PATERSON et al. 

(District Court, W. D. Washington, N. D. January 26, 1917.) 

No. 3402. 

1. Pleadinq <®=593(1) — Inconsistent Défenses — Right to Plead. 

Under the code System ot pleadlng in force In Washington, Inconsistent 
défenses may not be pleaded. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dlg. §§ 189, 190; Dec. 
Dlg. <©=593(l).] 

2. Pr.EADiNG <S=93(2) — Inconsistent Défenses — Denial or Conclusion. 

In an action to recover the penalty for Importing an aJlen contract la- 
borer, déniai by défendant of the allégation that plalntlff was withln the 
prohibition of the act Is a déniai of a conclusion whlch is not inconsistent 
with an affirmative défense. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dlg. §§ 189, 190; Dec. 
Dig. <®=93(2).] 

3. Pleading <g=»3e2(2) — Motion to Strike — Pleadino Good in Part. 

A motion to strike déniais from the answer as being Inconsistent with 
the affirmative défense which was directed at ail the déniais collectlvely, 
not at the spécifie déniais separately, must be denied, where some of the 
déniais were consistent with the affirmative défense, though others were 
Inconsistent therewlth. 

[Ed. Note.— For other cases, see Pleadlng, Cent Dig. §§ 1148-1151 ; Dec. 
Dlg. ©=>362(2).] 

At Law. Action by J. A. Tomkins against J. V. Paterson and an- 
other. On motion to strike from défendants' answer the affirmative 
défense, or to compel défendants to elect whether to stand on their dé- 
niai or on their affirmative défense. Motion denied. 

See, also, 238 Fed. 879. 

E. N. Sears, of Seattle, Wash., for plaintiff. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for défendants. 

NETERER, District Judge. The plaintiff seeks to recover a pen- 
alty provided by section 5 of the Act of Congress of February 20, 1907, 
c. 1134, 34 Stat. 900, as amended March 26, 1910 (chapter 128, 36 
Stat. 263 [U. S. Comp. St. 1913, §§ 4244, 4247, 4250]). and allèges 
that, while a résident of British Columbia "laboring at his trade as a 
mechanical engineer" near Vancouver, British Columbia, the défend- 
ants engaged him as a mechanical engineer at the wage of $300 a 
month, and he entered the employment of the défendant at Seattle, 
Wash., and further states: 

"That at ail of sald tlmes plaintiff was a skllled laborer, to wit, being a 
mechanical engineer and not one of the classes of persons exempted under the 
terms of the last two provisions of the act of February 20, 1908, an act to 

fi=3For other cases see same toplc & KEY-NUMBER lo ail Key-Numbered Digests & Indexe» 
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regulate the immigration of aliens into the United States, and the act amenda- 
tory tliereof, approved March 26, 1910. • • » " 

The défendant has filed an answer in which ail of the allégations on 
the part of the plaintiff are denied specifically, except that the alléga- 
tion with relation to British citizenship is denied upon information and 
belief . By way of ai^rmative défense the défendant then allèges : 

"Tliat tlie plaintiff did net belong to one of tlie classes of persons prohib- 
ited from entering the United States by sald act of Congress, or otherwlse; 
that plaintiff belonged to the recognized learned profession, and ail services 
performed by hlm for the défendant Seattle Construction & Dry Dock Com- 
pany were such professlonal services ; that other unemployed professlonal or 
skilled labor or service of like klnd as that performed by plaintiff for the de- 
fendant Seattle Construction & Dry Dock Company could not be found in thls 
country ; that plaintiff was engaged and employed by said défendant at Seat- 
tle, Wash., to w^ork for it at its plant in said city." 

The plaintiff has moved to strike from the answer the affirmative dé- 
fense, on the ground that it is inconsistent with the déniais in the an- 
swer, and, in the alternative, to require the défendants to "elect wheth- 
er they will stand upon their déniais or upon their said affirmative dé- 
fense set forth in the answer." 

The plaintiff contends that the pleas in the answer are inconsistenl 
and cannot stand; that under the code System of pleading, which is 
that of Washington, the office of pleas in confession and avoidance is 
performed by défenses of new matter, and that such plea can only 
obtain when the party admits the tnith of a material allégation made 
by the adverse party and avoids liability thereon by affirmative state- 
ments and proof of matters which destroy the effect of the allégations 
admitted. 

[1 ] Inconsistent défenses may not be pleaded under the rule adopted 
by the Suprême Court of Washington. Seattle Nat. Bank v. Carter, 
13 Wash. 281, 43 Pac. 331, 48 L. R. A. 177; Allen v. Olympia L. & 
P. Co., 13 Wash. 307, 43 Pac. 55 ; Lamberton v. Shannon, 13 Wash. 
404, 43 Pac. 336; and Corbitt v. Harrington, 14 Wash. 197, 44 Pac. 
132. The object of a lawsuit is to elicit the truth with relation to a 
controversy between the parties and which is the subject of the ac- 
tion. The object of the pleadings is to aid in such elicitation and dé- 
termination. Hart-Parr Co. v. Keeth, 62 Wash. 464, 114 Pac. 169, 
Ann. Cas. 1912D, 243. The crucial test, then, is: What are the dé- 
fenses set up so inconsistent that if one is true the other is false? 
In the déniais the défendants deny that the plaintiff was employed; 
that he was a résident of British Columbia; that he did corne to the 
défendants in violation of the act in question ; and, in the affirmative 
défense, say that plaintiff was not prohibited from entering the United 
States ; that he did work for the défendant ; and that, at the time that 
he worked for the défendant, men of bis skill and attainment could 
not be found in the United States to work in the defendant's plant. 
The Suprême Court of Washington with relation to inconsistent dé- 
fenses (Seattle Nat. Bank v. Carter, supra, 13 Wash. at page 286, 
43 Pac. at page 333) said : 

"Thls theory carried to its loglcal resuit would permit a défendant vibo 
■ïvas sued upon a promissory note to allège nonexecutlon, want of considéra- 



404 239 FEDERAL KEPOETEB 

tlon, and payment. Under such allégations, he would be permltted to swear 
that he never executed the note ; that he did exécute the note, but that it waa 
•without considération ; and that he did exécute the note, that the considéra- 
tion was good, but that he had paid the same. Such a practlce as this would 
not only be farcical, but absolutely wrong and Immoral and an encouragement 
of perjury." 

Mr. Justice Gray, in Glenn v. Sumner, 132 U. S. 152, at page 156, 
10 Sup. Ct. at page 41 (33 L,. Ed. 301), said : 

"The sufflclency and scope of pleadings, and the form and effect oî verdicts, 
In actions at law, are matters in whlch the Circuit Courts of the United 
States are governed by the practice of the courts of the state In whlch they 
are held." 

The expression of Justice Gray was as to the effect of a gênerai 
verdict of a jury upon ail of the issues presented in the several an- 
swers, and the court held the state practice would apply. 

Mr. Justice Pitney, in Spokane & Inland Railroad Co. v. Campbell, 
241 U. S. 497, at page 502, 36 Sup. Ct. 683, 686 (O) h. Ed. 1125), said : 

"Whether under the oonformity act (Eev. Stat. § 914),i the trial court waa 
required to adhère to the state practice, governing the effect of the gênerai 
verdict and the spécial findings, may not be free from doubt" — and, among 
other cases, cited Glenn v. Sumner, supra. 

Judge Hallett, Hummell, Adm'r v. Moore (C C.) 25 Fed. 380, held 
that inconsistent défenses could be pleaded under the Colorado statute, 
and cited People v. Lothrop, 3 Colo. 428, "in which it is held that in- 
consistent défenses may be interposed under section 64 of the Code 
* * * " of Colorado. 

The authorities cited by the défendants do not sustain their conten- 
tion. Loveland v. Jenkins-Boys Co., 49 Wash. 369, at page 372, 95 
Pac. 490, at page 492, was tried before the writer in the court below, 
and on appeal the Suprême Court, in affirmance, said: 

"Pleadings are construed acco^ding to their légal effect, and it is not a légal 
exécution of a contract to procure the maker's signature thereto by trickery 
and fraud, and, when a person so defrauded is sued upon the purported con- 
tract, he may properly deny its exécution and plead afflrmatively the fraud 
praetlced upon him by whlch he was induced to apparently exécute it." 

The signature of the défendant in that case was obtained by a con- 
fusion of papers and a statement that they desired to secure its cor- 
rect address for the purpose of consigning goods purchased under an 
oral contract. The other cases cited are based upon matter of similar 
import. 

[2] The rule of inconsistent défenses should be applied with great 
caution, as sometimes it is necessary to make a déniai which is in 
reality a déniai of a conclusion instead of a fact. The state court, in 
Hart-Parr Company v. Keeth, supra, 62 Wash. at page 467, 114 Pac. 
at page 170 (Ann. Cas. 1912D, 243), said: 

"It is doubtless true that, under the letter and the splrit of the Code, as an- 
nounced by the court and cited by appellant, there Is no classification of an- 
swers or défenses as at the common law ; that pleas In abatement and at bar 
may be joined ; and that défendant eau, and should, unité ail the défenses he 
bas in one answer. But ail thèse privilèges are subject to the vital require- 

» Comp. St. 1913, § 1537. 
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ment that the défenses must not be Inconsistent; that is to say, that the es- 
tablishment of the truth of one défense must not establish the falsity or im- 
possibility of the other. • ♦ ♦ " 

[3] An examination of the allégations of the complaint and the dé- 
niais and the affirmative matter impresses the reader that whether de- 
fendant violated the acts in question is a déniai of a conclusion rather 
than a fact, as is also the déniai that plaintiff was not prohibited from 
entering the United States. The spécifie déniais which are inconsistent 
and the establishment of the truth of which would establish the fals- 
ity or impossibility of the affirmative défense are the employment of 
the plaintiff by the défendant, and his résidence in British Columbia. 
The motion of the plaintiff is not directed to the spécifie déniais sep- 
arately, but to ail of the déniais collectively, and, some of the déniais 
being consistent, the motion of the plaintiff to strike must be denied. 
The spécifie déniai as to employment, I think, must give way to the af- 
firmative allégation alleging employment. There is nothing apparent 
in this case which can jeopardize the rights of either party by déniai 
of the motion. 



KIDD y. THOMAS A.. EDISON, Inc. 
(District Court, S. D. New York. February 10, 1917.) 

1. Pbincipal and Agent <S=102(1) — Authobitt or Agent — Implied Att- 

THOEITT. 

An agent, axithorlzed to engage a singer for a séries of récitals to be 
given in connection with pbonograph records of her voice to show the 
quality of reproduction, has apparent authority of an agent to engage 
slngers for ordinary récitals, and can bind the principal to pay such 
singers, notwithstanding a restriction on his autliority, not known to the 
singer, that be could contract for only such récitals as the dealers in the 
records would arrange and pay for. 

TEd. Note. — For other cases, see Principal and Agent, Cent. Dlg. §§ 
274. VA7; Dec. Dig. ®=102(1).] 

2. Pbi.n'cipat, and Agrnt <g=î>2(l) — Diabilitt of Principai,— Nature. 

The liability of a principal for the acts of his agent within the scope of 
his employment does not dépend on consent by the principal or estoppel 
to deny consent, but is a survival frora the ideas of status, which is now 
preserved from motives of pollcy. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. SS 245 
592; Dec. Dig. <g=:502(l).] es», 

At Law. Action by Mary Carson Kidd against Thomas A. Edison, 
Incorporated. On defendant's motion to set aside, on exceptions, a 
verdict for plaintiff. Motion denied. 

This is a motion by the défendant to set aside a verdict for the plaintiff on 
exceptions. The action was in contract, and depended upon the authority of 
one Bailler to make a contract with the plaintiff, engaging her without condi- 
tion to sing for the défendant in a séries of "tone test" récitals, designed to 
show the accuracy with which her voice was reproduced by the defendant's 
records. The défendant contended that Fuller's only authority was to engage 
the plaintifC for such récitals as he could later persuade dealers in the records 
to book her for ail over the United States. The dealers, the défendant said, 
were to agrée to pay her for the récitals, and the défendant would then guar- 

®s»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgest» & Indeies 



406 239 FBDHEAL EEPOKTEE 

antee her the dealers' performance. The plalntlff sald the contract was an 
unconditlonal engagement for a singing tour, and the jury so found. 

The sole exception of conséquence was whether there was either any ques- 
tion of fact iQvolved In Fuller's authority, or a fortiori whether there was 
no évidence of any authority. In either event the charge was erroneous, and 
the defendant's exception was good. The pertinent testimony was that of 
Maxwell, and was as foUows: He intrusted to Fuller particularly the matters 
connected with the arranging of thèse "tone test" récitals. He told hlm to 
learn from the artists what fées they would expect, and to tell thenr that the 
défendant would pay the railroad fares and expenses. He also told Fuller 
to explain to them that the défendant would book them, and act as booking 
agent for them, and would see that the money was pald by the dealers ; in 
fact, the défendant would itself pay it He told him to prépare a form of 
contract suitable for such an arrangement with such artists as he succeeded 
in getting to go Into it, and that he (Maxwell) would prépare a form of book- 
ing contract with the dealers. He told hlm to prépare a written contract 
with the artists and submit It to hlm (Maxwell), which he did. He told him 
that he was himself to make the contracts with the artists by which they 
were to be booked, that he was not to bring them to him (Maxwell), but that 
he should learn what fées they would demand, and then conflrm the oral 
agreement by a letter, which would serve as a contract 

This is ail the relevant testimony. 

Joseph M. Hartfield, of New York City, for plaintiff. 
Herman S. Hertwig, of New York City, for défendant 

LEARNED HAND, District Judge (after stating the facts as above). 
[1] The point involved is the scope of Fuller's "apparent authority," 
as distinct from the actual authority limited by the instructions which 
Maxwell gave him. The phrase "apparent authority," though it oc- 
curs repeatedly in the Reports, has been often criticized (Mechem, Law 
of Agency, §§ 720-726), and its use is by no means free from am- 
biguity. The scope of any authority must, of course, in the first place, 
be measured, not alone by the words in which it is created, but by the 
whole setting in which those words are used, including the customary 
powers of such agents. Lowenstein v. Lombard, Ayres & Co., 164 N. 
Y. 324, 58 N. E. 44; Lamon v. Speer Hardware Co., 198 Fed. 453, 119 
C. C. A. 1. This is, however, no more than to regard the whole of 
the communication between the principal and agent before assigning its 
meaning, and does not differ in method from any other interprétation 
of verbal acts. In considering what was Fuller's actual implied au- 
thority by custom, while it is fair to remember that the "tone test" 
récitals were new, in the sensé that no one had ever before employed 
singers for just this pui-pose of comparing their voices with their mc- 
chanical reproduction, they were not new merely as musical récitals ; 
for it was, of course, a common thing to engage singers for such ré- 
citals. When, therefore, an agent is selected, as was Fuller, to engage 
singers for musical récitals, the customary implication would seem to 
hâve been that his authority was without limitation of the kind hère 
imposed, which was unheard of in the circumstances. The mère fact 
that the purpose of the récitals was advertisement, instead of entrance 
fées, gave no intimation to a singer dealing with him that the defend- 
ant's promise would be conditional upon so unusual a condition as that 
actually imposed. Being concerned to sell its records, the venture 
might rightly be regarded as undertaken on its own account, and, like 
similar enterprises, at its own cost. The natural surmise would cer- 
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tainly be that such an undertaking was a part of the advertising ex- 
pansés of the business, and that therefore Fuller might engage singers 
upon similar terms to those upon which singers for récitals are gen- 
erally engaged, where the manager expects a profit, direct or indirect. 

[2] Therefore it is enough for the décision to say that the customary 
extent of such an authority as was actually conferred comprised such 
a con tract. If estoppel be, therefore, the basis of ail "apparent au- 
tliority," it existed hère. Yet the argument involves a misunderstand- 
ing of the true significance of the doctrine, both historically (Responsi- 
bility for Tortious Acts: Its History, Wigmore, 7 Harv. L. Rev. 315, 
383) and actually. The responsibility of a master for his servant's act 
is net at bottom a matter of consent to the express act, or of an 
estoppel to deny that consent, but it is a survival from ideas of status, 
and the imputed responsibility congenial to earlier times, preserved now 
from motives of policy. While we hâve substituted for the archaic 
status a test based upon consent, i. e., the gênerai scope of the busi- 
ness, Mrithin that sphère the master is held by principles quite indépend- 
ant of his actual consent, and indeed in the face of his own instructions. 
Of fédéral cases the f oUowing are illustrative : Insurance Co. v. Wil- 
kinson, 13 Wall. 222, 20 L. Ed. 617; Insurance Co. v. McCain, 96 U. 
S. 84, 24 L. Ed. 653 ; Gt. Northern Ry. v. O'Connor, 232 U. S. 508, 
34 Sup. Ct. 380, 58 L. Ed. 703 ; Butler v. Maples, 9 Wall. 766, 19 L. 
Ed. 822 (obiter); Dysart v. M., K. & T. Ry., 122 Fed. 228, 58 C. C. A. 
592; Lamon v. Speer Hardware Co., 198 Fed. 453, 119 C. C. A. 1; 
Poster v. C, C, C. & St. L. Ry. Co. (C. C.) 56 Fed. 434. Thèse were, 
it is true, ail cases in which the third person took some action upon 
the faith of the agent's authority, and it is possible to speak of them 
as though they were cases of estoppel, but in truth they are not. It 
is only a fiction to say that the principal is estopped, when he has not 
communicated with the third person and thus misled him. There are, 
indeed, the cases of customary authority, which perhaps come within 
the range of a true estoppel ; but in other cases the principal may prop- 
erly say that the authority which he delegated must be judged by his 
directions, taken together, and that it is unfair to charge him with 
misleading the public, because his agent, in executing that authority, 
has neither observed, nor communicated, an important part of them. 
Certainly it begs the question to assume that the principal has author- 
ized his agent to communicate a part of his authority and not to dis- 
close the rest. Hence, even in contract, there are many cases in which 
the principle of estoppel is a factitious effort to impose the rationale 
of a later time upon archaic ideas, which, it is true, owe their sur- 
vival to convenience, but to a very différent from the putative con- 
venience attributed to them. 

However it may be of contracts, ail color of plausibility falls away 
in the case of torts, where indeed the doctrine first arose, and where 
it still thrives. It makes no différence that the agent may be disre- 
garding his principal's directions, secret or othenvise, so long as he 
continues in that larger field measured by the gênerai scope of the 
business intrusted to his care. Blumenthal v. Shaw, 77 Fed. 954, 23 
C. C. A. 590; Palmeri v. Manhattan Railroad, 133 N. Y. 261, 30 N. 
E. 1001, 16 L. R. A. 136, 28 Am. St. Rep. 632; Quinn v. Power, 87 
N Y. 535, 41 Am. Rep. 392. 
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The considérations which hâve made the rule survive are apparent. 
If a man sélect another to act for him with some discrétion, he has 
by that fact vouched to some extent for his reliability. While it may 
not be fair to impose upon him the résulta of a total departure from 
the gênerai subject of his confidence, the detailed exécution of his 
mandate stands on a différent footing. The very purpose of dele- 
gated authority is to avoid constant recourse by third persons to the 
principal, which would be a corollary of denying the agent any latitude 
beyond his exact instructions. Once a third person has assured him- 
self widely of the character of the agent's mandate, the very purpose 
of the relation demands the possibility of the principal's being bound 
through the agent's minor déviations. Thus, as so often happens, 
archaic ideas continue to serve good, though novel, purposes. 

In the case at bar there was no question of fact for the jury touch- 
ing the scope of FuUer's authority. His gênerai business covered the 
whole tone test récitals ; upon him was charged the duty of doing ev- 
erything necessary in the premises, without recourse to Maxwell or any 
one else. It would certainly hâve been quite contrary to the expecta- 
tions of the défendant, if any of the prospective performers at the 
récitals had insisted upon verifying directly with Maxwell the terms 
of her contract. It was precisely to delegate such negotiations to a 
compétent substitute that they chose Fuller at ail. 

The exception is without merit ; the motion is denied. 



KOHLHAMEE et al. v. SMIKTANKA, Internai Revenue Collector. 

(District Court, N. D. Illinois, E. D. January 31, 1917.) 

No. 803. 

1. Equitt ®=»66 — Doing Bquiit. 

One seeklng to enjoin collection of penaltles for nonpayment of internai 
revenue taxes bas not, as is requlred of one seeklng equlty, done equlty, 
not ha»lng paid or tendered the taxes admltted to be due. 

[Ed. Note.— For other cases, see Equlty, Cent. Dlg. §§ 188-190; Dec. 
Dlg. <S=»e6.] 

2. Injunction <S=o19 — Peevention of Multiplicitt or Suits. 

The court is not justlfled in taking jurisdlctlon of an injunction suit, 
on the ground of avolding a multlplicity of sults, because of the many 
persons of the class represented by plalntifiEs, where, at most, so far as 
appears, there are but two entltled to relief. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. § 18; Dec. Dig. 
<&=>19.] 

3. Intebnal Revenue <©=>45 — Penalties — Enjoining Collection. 

Rev. St S 3224 (Comp. St 1913, § 5947), prohlblting suit to enjoln col- 
lection of any tax, applies to the penalty which Act Oct 22, 1914, e. 331, 
38 Stat. 764, to increase internai revenue, by section 23 provides shall be 
assessed and eollected as other penaltles ineurred under Internai revenue 
laws are assessed and eollected ; Rev. St. § 3176 (Comp. St. 1913, § 5899), 
one of the administrative provisions of law by référence made part of 
the act, provldlng that the amount flxed as a penalty shall be added to 
the tax and eollected as part of it. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 109- 
113 ; Dec. Dig. <S=>45.] 

^saFoT oUier cases see same topic te KHT-NUMBBR in ail Key-Numbered Cigests & ludexes 
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4. Internai. Revenue i®=45 — Assessment of Penalties. 

Under section 23 of Act Oct. 22, 1914, to increase internai revenue, de- 
claring part of such act ail administrative provisions of law, including 
that relating to assessment of taxes, the internai revenue collecter has 
authority under Eev. St. § 3182 (Comp. St. 1913, § 5904), to make assess- 
ment of penalties arising out of the act. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 109- 
113; Dec. Dig. <S=>45.] 

6. Internal Revenue <S=545 — Penalties — Relief fbom. 

One is not relieved from the penalty provided by section 23 of Act 
Oct. 22, 1914, to increase internai revenue, for failure to pay the tax, by 
section 22, maklng his default, when accompanied by criminai intent, a 
misdemeanor. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 109- 
113; Dec. Dig. (S=45.] 

In Equity. Suit by Robert W. Kohlhamer and others against Julius 
F. Smietanka, Internai Revenue CoUector. Temporary restraining 
order denied. 

Henry S. Robbins, of Chicago, 111., for complainants. 
Charles F. Clyne, U. S. Atty., and Joseph B. Fleming, Asst. U. S. 
Atty., both of Chicago, III, for défendant. 

EVANS, Acting District Judge. Plaintifïs seek to restrain défend- 
ant, the United States Collector of Internai Revenue fôr the district in 
which Chicago is located, from proceeding to collect from them, by dis- 
traint, large sums of money as penalties for failures to pay the stamp 
tax on sales, agreements to sell, and ^reements of sale, imposed by sec- 
tion 22 of the act to increase the internai revenue, enacted October 22, 
1914 (38 Stat. 759, c. 331). In support of their prayer for relief, plain- 
tiffs showed that défendant, in his officiai capacity, was seeking to 
collect the 200 per cent, penalty provided by section 23 of the act, and 
that notices and demands had been served upon plaintiffs, of which the 
following is illustrative: 

Form IT. Tax $4,313.65 

200% penalty 8,313..30 



112,940.95 
United States Internai Revenue. 
F. C. Jan. 13-16. 

Regular Tax. 

Notice and Demand for Tax Assessed. 

List for month of Sept. 1910. 
Division. 

United States Internai Revenue. 
Office of the Collector, 

First District of Illinois. 

Nov. 17, 1916. 
To Wm. K. Copenhaver, 69 Board of Trade: 

You are hereby notifled that a tax, under the Internai revenue laws of the 
United States, amounting to $12,940.95, the same being a tax upon S. T. on 
sales for the period ending 1916, has been assessed against you by the Com- 
missioner of Internai Revenue and transmitted by him to me for collection. 

<S=»For other cases see same topic & KSY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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Demand Is hère made for thls tax, whlch Is due and payable to the person 
designated below on or before November 27, 1916, sueh payment to be made 
In the manner set forth on the reverse side ofl this notice and demand. If 
thls tax Is not In my hands for deposit before the close of business on the day 
above speclfled, It wlll be my duty, under the law, to collect the same together 
with flve per centum addltlonal, and Interest at one per centum per month 
untll pald. 

Payment may be made to JuUus F. Smietanka, Collecter of Internai Rev- 
enue, 426 Fédéral Building, Chicago. 

As to one of the plaintiffs the bill allèges that he is — 

"willing ta accept as a proper tax and willlng to pay said sum of $4,313.65, but 
sald complainant has not pald same because the défendant Insists also upon 
the payment of a further sum of Ç8,627.30 as a penalty," etc. 

The défendant, by means of affidavits, asserted that the plaintiffs 
and many other members of the Board of Trade collected large sums 
of money from customers for taxes necessarily required in tiie con- 
summation of certain transactions, but that the moneys collected from 
the customers were retained by the brokers ; that the government dis- 
covered the failure of the brokers to pay the stamp tax on such trans- 
actions in August, 1916, and that the penalties, the collection of which 
plaintiffs seek to restrain by this action, were imposed partly by reason 
of this failure to thus turn over the moneys as collected. Section 23 
of the act reads. as follows : 

"That ail administrative, spécial, or stamp provisions of \a.w, itwluding the 
law rélating to the assessment of taxes, so far as applicable, are hereby ex- 
tended to and made a part of this act, and every person, flrm, company, cor- 
poration, or association liable to any tax imposed by this act, or for the 
collection thereof, shall keep such records and render, under oath, such state- 
ments and returns. and shall comply vyith such régulations as the Commis- 
sioner of Internai Revenue, with the approval of ' the Secretary of the Treas- 
ury, may from tlme to time prescrlbe, and every such person, flrm, company, 
corporation or association who évades or attempts to évade any of the taxes 
imposed by this act, or shall fail to truly account for and pay ail taxes col- 
lected by them under thls act, or any régulations is.sued thereunder, shall be 
subject to a penalty of double the amount of the taxes evaded or attempteU 
to be evaded or unlawfully withheld, to be assessed and collected as other 
penalties incurred under intemal-revenue laïcs are assessed and collected, and 
for • * * expense connected with the assessment and collection of tho 
taxes provided by thls act there is hereby appropriated $200,000," etc. 

Défendant alleged that his examination of the business conducted 
on the Board of Trade showed that a large number of the members 
of this particular class, other than plaintiffs, had not paid taxes when 
due upon transactions which were admittedly subject to a tax, and 
that in many of the cases investigated members had retained the mon- 
ey collected from customers for the purpose of paying stamp taxes. In 
justice to many members of the Board of Trade it should be said that 
the last statement in the foregoing paragraph applied only to a part 
of the membership, and that this action to restrain the collection of 
penalties was by only a part of the total membership. 

The foregoing facts prevent plaintiffs from squarely presenting the 
question which their counsel ably argued. 

[1, 2] The intervention of a court of equity is sought to avoid a 
multiplicity of suits, It appears, however, that the class for which 
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the plaintiffs attempt to act are not ail similarly situated. In fact, 
the plaintiffs named in this act, four in number, are not in the same 
position so far as their right to invoke the jurisdiction of a court of 
equity is concerned. Certainly one, and probably two, of the four 
plaintiffs, hâve no standing in a court of equity. Asking relief of a 
court of equity, the plaintiff must come with clean hands. Seeking 
equity, he must do equity. Having admitted that he has f ailed to pay 
the government a tax past due, one of the plaintiffs must be denied the 
relief hère sought. People's Bank v. Marye, 191 U. S. 272, 282, 24 
Sup. Ct. 68, 48 L. Ed. 180; Supervisors v. Stanley, 105 U. S. 305, 
26 L. Ed. 1044; National Bank v. Kimball, 103 U. S. 732, 26 L Ed. 
469. 

The Suprême Court in State Bank R. R. Tax Cases, 92 U. S. 616, 
23 L. Ed. 663, said: 

"Before complainants seek the ald of the court to be relleved of the ex- 
cessive tax, they should pay what Is due. Before they ask équitable relief, 
they should do that justice which Is necessary to enable the court to hear 
them. * * * It Is not sufficient to say in the bill that they are ready and 
willing to pay whatever may be found due. They must flrst pay what is con- 
ceded to be due, or what can be seen to be due on the face of the bill, or be 
shown by affidavits, whether conceded or not, before the preliminary injunc- 
tion should be granted. The state is not to be thus tied up as to that of 
^^•hlch there is no contest, by luœping It with that which Is really contested. 
If the proper ofRcer refuses to recelve a part of the tax, It must be tendered, 
and tendered without the condition annexed of a receipt in fuU for ail the 
taxes assessed." 

It appears that another plaintiff has collected money from customers 
for the purchase of revenue .stamps, which he now witholds, while the 
£,'overnment asserts, under the oath of one of its officers, that ail plain- 
tiffs and ail members of the class for which plaintiffs assume to speak, 
hâve thus far failed to pay ail of the taxes properly chargeable against 
them. Eliminating those who must be denied ail relief, it is impossi- 
ble to détermine whether there remain a sufficient number, so similarly 
situated as to justify the court in taking jurisdiction in order to avoid 
a multiplicity of suits. Certainly the court is not warranted in acting 
on this ground, when but two parties only are entitled to relief. 

[3, 4] The défendant further contends that section 3224, R. S. 
(Comp. St. 1913, § 5947), prevents this court from enjoining the as- 
sessment and collection of the penalties in question. Section 3224 
reads as folio ws : 

"No suit for the purpose of rcstralning the assessment or collection of any 
tax shall be maintained In any court." 

Plaintiffs deny the application of this section to the case at bar, sup- 
porting their argument by the décision in Bornio v. Stockdale, Fed. Cas. 
No. 1662; the contention being that a proceeding to collect a penalty 
is not a proceeding to "assess or collect a tax." An examination of the 
many cases bearing upon this question, the last being Dodge v. Osborn, 
240 U. S. 118, 36 Sup. Ct. 275, 60 L. Ed. 557, convinces the court that 
Congress intended to deny ail relief by injunction to taxpayers who 
felt aggrieved by the act of officers intrusted by the government with 
the duty of determining and collecting taxes — ^gênerai, spécial, or 
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stamp taxes. The remedy to recover back a tax after it has been paid 
was provided by Congress as the exclusive remedy. Congress, by this 
section, sought to avoid delays in coUecting its revenue wrhich, if un- 
avoided, would interfère with the administration of governmental af- 
fairs. 

In the case of Calkins et al. v. Smietanka, as U. S. Collector 
of Internai Revenue, et al. (this day decided) 24(3 Fed. 138, this 
court concluded that under section 3182, R. S. (Comp. St. 1913, § 
5904), the Internai Revenue Collector had authority to make assess- 
ments of ail taxes due and arising under the act to increase the in- 
ternai revenue, enacted October 22, 1914. For the reasons stated in 
this opinion, it follovvs that the same officer has authority to make as- 
sessments of penalties arising eut of the same act. In the same opin- 
ion this court held that section 3224, R. S., prevented a court from en- 
joining the Internai Revenue Collector from collecting such a tax or 
making an assessment of the tax. It foUows, therefore, that unless 
the assessment of a penalty stands upon a différent basis from the 
assessment of a tax, the plaintifïs must be denied relief by virtue of this 
section. 

While it is true that section 3224 does not specifically include "pen- 
alties" as such, those hère sought to be collected are such an intégral 
part of the tax and so interwoven into the tax as to be a part of it. 
Section 3176, R. S. (Comp. St. 1913, § 5899), being one of the admin- 
istrative sections referred to in section 23 of the act under considéra- 
tion, provides that the amount fîxed as a penalty shall be "added to the 
tax," and "collected at the same time and in the same manner," and as 
a part of the tax, etc. 

Section 410 of the Act of September 8, 1916 (39 Stat. 792, c. 463), 
which repeals nearly ail of the act of October 22, 1914, provides that 
the provisions of said act (referring to the act of 1914) "shall re- 
main in force, * * * for the imposition and collection of ail 
penalties or forfeitures which hâve accrued or may accrue in relation 
to any of such taxes." Of what did Congress speak when it referred 
to the provisions for the imposition and collection of penalties ? Obvi- 
ously to section 23, which provides that : 

"Every such person, • • • who évades or attempts to évade any of the 
taxes imposed by this act, • • • shall be subject to a penalty of double 
the amount of the taxes evaded, * * * to ie assessed and collected as 
ailier penalties incurred under the internai revenue latvs are assessed a/nd 
collected." 

Construing thèse sections with the gênerai administrative act, a por- 
tion of which is quoted above, taken from section 3176, R. S., the court 
concludes that the penalty in the présent case is a part of the tax, the 
assessment and collection of which are governed by section 3224. 

[5] Plaintifïs further contend that, in référence to the particular 
tax under considération, section 23 of the act of 1914 does not apply. 
In other words, it is claimed Congress did not provide for the imposi- 
tion of a penalty for failure to pay the tax, but instead made the de- 
fault a misdemeanor punishable by fine and imprisonment. But pro- 
vision for punishment by fine and possible imprisonment for failure 
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to promptly pay a tax will not relieve plaintifï f rom the payment of the 
tax. United States v. Stevenson, 215 U. S. 191, 30 Sup. Ct. 35, 54 L. 
Ed. 153. 

Again, from an examination of the two sections it appears that pen- 
alties are imposed for failure to pay the tax. But the failure to pay the 
tax does not make the oflfender guilty of a misdemeanor, unless the 
defaulting party acts "with intent to évade" the act. 

The court concludes that the plaintiffs are not relieved from the 
penalty provided by section 23 of the act, because of the provision in 
section 22 which makes their default, when accompanied by criminal 
intent, a misdemeanor. 

Plaintiffs' application for a temporary restraining order must be de- 
nied, and the order heretofore entered must be vacated. 



In re SALMON. 

Ex parte SALMON. 

(District Court, S. D. New York. Novemtoer 29, 1916.) 

L Limitation of Actions <S=>163(1) — Payment on Barked Debt. 

A payment, if clearly intended to be made on an outlawed debt, as 
where there was no other debt, Is sufficient, as between the parties, to 
take it out of the statute, without any further acknowledgment from 
which a new promise may be Inferred. 

[Ed. Note. — ^For other cases, see Limitation of Actions, Cent. Dig. § 
642; Dec. Dig. <S=163(1).] 

2. Bankkuptcy <S=3l78{2) — Payment on Barred Debt — Voio "Incumbeancb." 
The promise arising from payment on an outlawed debt by one know- 
Ing of his inévitable insolvency, defeatlng the défense of limitations, a 
valuable right, which wlU pass to his credltors, is an "incumbrance," 
within Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat. 564 (Conlp. St. 19i;}, 
I 9651), declarlng void agalnst credltors Incumbrances of property by one 
within four months prior to bankniptcy proeeedings, wlth intent to de- 
fraud his credltors, or any of them; his Intent arising from his knowledge 
of the conditions, and knowledge by the holder of the debt not belng 
neeessary. 

[Ed. Note.— For other cases, see Banlvniptey, Cent. Dig. §§ 267, 269, 270; 
Dec. Dig. <S=3l78(2). 

For other définitions, see Words and Phrases, Plrst and Second Serie.s, 
Incumbrance.] 

In Bankruptcy. In the matter of Charles Salmon, bankrupt. From 
an order of the référée expunging his claim, Hamilton H. Salmon, ex- 
ecutor, appeals. Affirmed. 

Thls is an appeal from an order of a référée in bankruptcy expunging the 
clalm of Hamilton H. Salmon, as exécuter of Hamilton H. Salmon, deceased, 
in the sum of $25,295.66, with interest of $34.771.88, maklng $60,067.54, which 
claim was filed agalnst the estate of the bankrupt for moneys lent from time 
to time between March 1, 1890, and May 18, 1896. Payments were made upou 
this clalm, also, from time to time ; the last payment being on June 3, 1896, 
for $175. On January 27, 1916, the day before the pétition in bankruptcy was 
filed agalnst the bankrupt, he came to the office of the clalmant, who was his 
brother, and brought with him a note for $123.09, In his own favor, executed 

^ssFor other cases aee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe* 
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by Bernstein & Co., and Indorsed by him. This note he delivered to the clalm- 
ant, and asked that he put It to his crédit, adding that he was having a hard 
time to finance himself. The claimant had repeatedly asked the bankrupt 
for payment when he saw hlm, but never had recelved anything between the 
dates in question. The claimant is wllling to restore the payment received 
on account, but wlshes the claim allowed. The référée expunged the claim 
beeause the payment was not sufflcient to toU the statute of limitations. 

Williams, Folsom & Strouse, of New York City, for claimant. 
Blau, Zalkin & Cohen, of New York City, for trustée. 

LEARNED HAND, District Judge. [1] The payment was cer- 
tainly enough to take the case out of the statute as between the bank- 
rupt and Hamilton H. Salmon. It makes no différence that the debt 
was barred (Brooklyn Bank v. Barnaby, 197 N. Y. 210, 90 N. E. 834, 
27 L. R. A. [N. S.] 843), so long as the payment was certainly intend- 
ed to be applied to the debt (Lawrence v. Harrington, 122 N. Y. 408, 
25 N. E. 4Ô6). The language cited by the référée was originally taken 
from Crow v. Gleason, 141 N. Y. 489, 493, 36 N. E. 497, where it was 
in place beeause there was no évidence that the payment was intend- 
ed to apply to the debt; but it must not be understood as holding that 
any payment, if intended to apply upon the debt, is not an adéquate ac- 
knowledgment from which the new promise may be inferred. The 
only proper question is whether the payment was clearly intended to 
apply upon the debt ; the rest f ollows as of course. Harper v. Fairley, 
53 N. Y. 442, 444; Jefferson County Bk. v. Dewey, 181 N. Y. 98, 106, 
73 N. E. 569. As there was no other debt between the parties, and as 
the bankrupt asked to hâve the note applied to his crédit, there can 
be no possible question that he intended to make a part payment. 

[2] The question is whether this efïect is différent, in view of the 
bankrupt's impending insolvency and his knowledge of that fact, which 
is not disputed. Taken merely as a payment on the debt, the situation 
may be thought to be the familiar one of a préférence, and it mav be 
right to say that, unless the creditor knew of the insolvency, the pay- 
ment will stand, though that question is not up for décision, and is not 
itself free from difficulty. But the important aspect hère is the new 
promise which is inferred from the payment. Was that feature affect- 
ed by the insolvency of the bankrupt? I hâve found only two cases 
dealing with the question — In re Banks (D. C.) 207 Fed. 662, 665, in 
which Judge Ray makes the question turn upon the creditor's knowl- 
edge of the insolvency, there having been a payment ; and In re Blank- 
kenship (D. C.) 220 Fed. 395, where Judge Bledsoe allowed a written 
acknowledgment to revive the debt, the creditor being ignorant of the 
bankrupt's financial condition. 

I cannot agrée that a bankrupt, finding himself in a desperate finan- 
cial position, may revive an outlawed claim by a written acknowledg- 
ment or a part payment. If the situation is looked at without the usual 
fiction, such an act créâtes anew the obligation quite as much as though 
the bankrupt on the eve of bankruptcy were to exécute a bond without 
considération in a jurisdiction where no considération is necessary to 
support a bond. The resuit is no différent if the usual fiction is accept- 
ed under which the payment is taken as évidence of a new promise to 
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pay the indebtedness. Under that theory it still remains equally true, 
as in the case of a bond, that the new promise alone recréâtes the obli- 
gation. Such a promise seems to me to fall within the term "incum- 
brance" in section 67e o£ the Bankniptcy Act, and within the word 
"charge" of section 35 of the New York Personal Property Lavv (Con- 
sol. Laws, c. 41). By it alone the assets of the bankruptcy are charged 
with an obligation which was either nonexistent before, or against 
which there was a valid défense, it makes no différence which. 

Such being the resuit of the payment, the only remaining question is 
of intent. That the payment results in diminishing the fund available 
to other creditors is obvious, since by hypothesis the debtor who is in- 
solvent, receives no new considération. If, in addition, he knows of 
his inévitable insolvercy, he knows that this resuit must follow, and he 
intends it, though it may not be his actuating motive. But it is argued 
that, though the payment defeats pro tanto his other creditors, it is 
only for the benefit of another creditor, who should be still recogniz- 
ed as such in spite of his debt's being subject to a complète défense. 

Yet, even if one préserves the most orthodox theory and regards the 
debt as still existing, subject to its défense, a theory full of vicious 
casuistry, the défense to the debt still remains a valuable right, which 
will pass to the bankrupt's creditors. The whole presupposition of the 
rules against fraudulent conveyances is that from the time a debtor 
knows that he is insolvent he holds ail his property subject to the inter- 
ests of his creditors. While he may continue its management in the 
genuine interest of both them and himself, he loses ail right to dimin- 
ish its value to them. Certainly there is no reason why his disability 
should not extend to the destruction of any défense he may hâve to an 
otherwise valid claim. It is true that the défense of the statute of limi- 
tations has at times been called unconscionable ; but that view does not 
now prevail, nor is there the least reason in policy why it should. The 
case at bar is a good instance of the injustice of treating the défense 
of the statute as différent from any other défense, since a debt like 
this, outlawed by more than three times the statutory period, cannot 
in the nature of things hâve been expected by the parties to continue 
as an obligation with the usual coercive sanctions. By the time of the 
bankruptcy it was certainly meant only as a moral obligation, and it 
would be highly unjust now to allow it by a mère device to reassume 
its place among other debts which were supposed to hâve ail the 
sanctions of law. 

In this aspect it is unnecessary to consider whether or not the cred- 
itor, Hamilton H. Salmon, was put on inquiry as to the bankrupt's in- 
solvency, the distinction taken in Re Banks, supra, because the ques- 
tion is only whether the bankrupt may gratuitously destroy a part of 
his estate, i. e., a valid défense, in the interest of a third person, and to 
the préjudice of his creditors. The case is analogous to a voluntary 
transfer in f raud of creditors, where it is never necessary to show that 
the transférée had notice. Young v. Heermans, 66 N. Y. 374, Beecher 
V. Clark, 12 Blatchf. 256, Fed. Cas. No. 1,223. 

The order is affirmed, and the pétition dismissed. 
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In re MALLARL 

(District Court, D. Massachusetts. October 30, 1918.) 

Ko. 6778. 

1. AXIENS <S=s61 — OiTIZENSHIP — AXL PERSONS — PHILIPPINE ISLANDERB. 

Naturalization Law (Act June 29, 1906, c. 3592) § 30, 34 Stat. 606 
(Comp. St 1913, § 4366), authorizes the admission to citizenship of ail 
persons, not citizens, who ovve permanent allegiance to the United States, 
and who may become permanent résidents of any organlzed territory ot 
the United States. Rev. St. § 2169 (Comp. St. 1913, § 4358), which orlginal- 
ly formed a part of Naturalization Act July 14, 1870, c. 254, § 7, 16 Stat. 
256, as amended by Act Feb. 18, 1S75, c. 80, § 1, 18 Stat. 318, provides 
that the provisions of the title shall apply to aliens who are free white 
persons and to aliens of African natlvlty and persons of African descent. 
The purpose of section 30, as shown by the congressional records, was to 
open American citizenship to citizens of Porto Rico and the Philippines, 
which were acquired as a resuit of the Spanish-American War, there 
being no way in which résidents of such territory, whatever thelr race, 
could be admitted to citizenship in the United States, because they wer» 
not aliens. Held that, as section 30 declaxes that it shall apply to ail 
persons, It includes résidents of the new possessions who are nelther 
white persons nor of Afiican natlvity or descent; the restrictions in 
section 2169 obviously being Intended to apply only to aliens. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. §§ 119-122; Dec. 
Dig. ©=»61.] 

2. Aliens <S=>68 — Citizenship — Pboceedings. 

Act July 26, 1894, c. 165, 28 Stat. 123 (Comp. St. 1913, § 4356), relating 
to the admission to citizenship of aliens honorably dlscharged from serv- 
ice in the navy wlthout the required déclaration of Intention and rési- 
dence, does not apply to a citizen of the Philippine Islands who served 
in the navy and was honorably dlscharged; such person being entltled 
to apply for naturalization only under Naturalization Law, § 30 (Act June 
29, 1906), the requlrement of which as to déclaration of intention and 
résidence must be complied with. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. §§ 138-145 ; Dec Dlg.. 
<S=>68.] 

In the matter of the pétition of Francisco Mallari for naturaliza- 
tion. Pétition denied. 

George W. Anderson, U. S. Atty., of Boston, Mass. 
James Farrell, Chief Naturahzatiori Examiner for New England, 
of Boslon, Mass. 

MORTON, District Judge. The petitioner is a native of the Philip- 
pine Islands. Both his father and mother were Filipinos. He is a 
citizen of the Philippine Islands and resided there until he enlisted 
in the United States navy. He is not a "white person" nor of African 
nativity or descent. The principal question is whether he can be ad- 
mitted to citizenship in the United States. 

[1] The answer to this question dépends upon whether section 30 
of the Naturalization Laws (Act June 29, 1906, 34 Stat. 598) is re- 

4=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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stricted by the provision of R. S. § 2169, to free whïte persons or per- 
sons of African nativity or descent. Section 30 provides in substance 
that: 

"Ail the applicable provisions of the naturalizatlon laws • • » shall 
apply to and be held to authorize the admission to citizenship of ail persons 
[italics mine], not cltizens, who owe permanent allegiance to the United States 
and who may become résidents of any • • • organlzed territory of the 
United States." 

It is required of such persons that they shall make a déclaration of 
intention to become a citizen at least two years prior to admission and 
must hâve resided within the jurisdiction of the United States owing 
such permanent allegiance for five years. 

The act of which section 30 forms part was obviously intended to 
cover fully the subject of naturalization. It repealed various sections 
of the Revised Statutes; but it did not repeal section 2169, which 
originally formed part of the naturalization act of 1870 as amended 
in 1875, and which provides that: 

"The provisions of thls title shall apply to aUens [italics mine] being free 
white persons and to aliens of African nativity, and to persons of African 
descent." 

Until the passage of section 30, supra, only persons described in 
section 2169 could be naturaHzed. 

The history of section 30 is, broadly speaking, as foUows: As a 
resuit of the Spanish- American War, the United States acquired cer- 
tain territory, the inhabitants of which were held to be neither aliens 
nor citizens of the United States. There was then no way in which 
such persons, whatever their race, could be admitted to citizenship 
hère, because they were not "aliens"; and section 2169 extended the 
benefit of our naturahzation laws only to aliens. This left a large class 
of persons, of various races, who owed allegiance to the United States, 
but who were incapable of obtaining citizenship hère, and were moi'e 
unfavorably treated by our laws than aliens from foreign countries. 
To meet this situation section 30, supra, was passed. It originated 
in an amendment offered by Senator Foraker when the bill (H. R. 
15442) was under discussion in the Senate. (See Congressional Rec- 
ord, vol. 40, pt. 10, p. 9359, June 27, 1906.) It was then stated by 
Senator Foraker that this amendment had spécial référence to Porto 
Rico and the Philippine Islands. The discussion in the Senate clearly 
shows that that was the understanding which the Senate had of it. 
(For the législative history of the bill, see Congressional Record, same 
volume, pp. 9360, 9381, 9407, 9505, 9576, 9680, 9691, 9777, and 9807.) 
In offering the amendment Senator Foraker stated that it had been 
passed by the Senate of the preceding Congress (the 58th) ; and there 
is an interesting discussion of it in Congressional Record, vol. 38, pt. 
2, p. 1254 et seq. (See, too, Id. pp. 1657, 1754, and 1880.) The point 
now under considération seems not to hâve been clearly brought to 
the attention of Congress. In the 59th Congress Senator Lodge pre- 
sented a report entitled "Naturalization of Résidents of the Philip- 
pine Islands," etc. (59th Congress, First Session, Senate Document 
239 F — 2T 
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336); but the provision of the bill then under considération — which 
was not passed — was so différent on the point under discussion as 
not to throw much light on the présent question. 

The congressional debates on the matter may, I think, be fairly sum- 
marized by the statement that Congress evidently had clearly in mind 
to open American citizenship to citizens of Porto Rico and of the 
Philippine Islands, and did not hâve in mind any limitation on that 
right based on race or nativity, nor any distinction between citizens 
of those dependencies in respect to their right to become citizens of 
the United States. The language of section 30, "ail persons," etc., 
is plainly broad enough to include the petitioner. It may well be that 
Congress would think it wise to impose certain limitations of race or 
nativity on the right of aliens to become citizens, which it would not 
think proper to impose on persons already owing allegiance to the 
United States and citizens of its dependencies. It seems to me that 
section 2169, relating as it does whoUy to aliens, is not one of the "ap- 
plicable provisions of the naturalization laws" referred to in section 
30, relating only to non-aliens, and that its racial restrictions apply 
only to aliens, and not to the persons specified in section 30. 

It foUows that upon a showing of résidence, as prescribed in sec- 
tion 30, the petitioner would be entitled to admission to citizenship 
hère. This conclusion is in accord with the opinion of Attorney Gen- 
eral Bonaparte (27 Op. Atty. Gen. 12), with In re Monico Lopez (Su- 
prême Court, District of Columbia, December 13, 1915), and with 
the position taken by the Department of Justice in advising the Bureau 
of Naturalization. (See letter of Mr. Davis, Solicitor General, to 
Secretary of Labor, Jan. 4, 1916.) In Re Alverto (D. C.) 198 Fed. 
688, a différent interprétation was placed upon the statute in ques- 
tion ; but the actual resuit in that case may be supported on other 
grounds. 

[2] The petitioner does not, however, attempt to show compliance 
with the provisions of section 30 in référence to déclaration of inten- 
tion and résidence. He bases his pétition on the act of July 26, 1894, 
relating to "aliens honorably discharged from service in the navy," 
which does not require such déclaration or résidence. This act was 
passed before section 30, supra. Section 30 extends to the persons in- 
cluded therein ail applicable provisions of the naturalization laws as 
they then stood in 1906 ; but, upon the persons so reached, it imposes 
its own conditions, which they must meet in order to avail themselves 
of its benefits. For thèse reasons the présent pétition must be denied. 
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In re CRISP. 

(District Court, E. D. Tennessee, N. D. February 5, 191T.) 

No. 1787. 

1. BaNKEUPTCY iS=>475 VoLUNTARY PfiOCEEDINaS — Oath of Poveett — COST 

or Publication. 

Bankr. Act July 1, 1898, c. 541, § 51a (2), 30 Stat. 558 (Comp. St. 1913, § 
9635), authorizlng a pétition in voluntary bankruptcy to be flled without 
tlie prepayment of the flling fées, wlien accompanied by the petitioner's 
affidavit that he Is without, and cannot obtaln, the money to pay such 
fées, relates only to the statutory fées of the offlcers as compensation for 
their services, not to expenses incurred by them, and such oath does not 
relleve a petltioner from his obligation under General Order in Bank- 
ruptcy No. 10 (89 Fed. vi, 32 O. C. A. vi) to furnish indemnity, when re- 
quired, to enable the requisite notice to credltors to be published. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 885; Dec. 
Dig. ©=3475.] 

2. Bankkuptct ©=>475 — Voluntary Pboceedings — Dismissal — ^Want of 

Pbosecution. 

Where a petltioner in voluntary bankruptcy, without excuse or mis- 
chance appearing, fuils to Indemnlfy the référée, when required, for the 
cost of publishlng notice to creditors In time to enable such notice to be 
published and the meeting held, his pétition may be and should be dis- 
missod for want of prosecution. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 885; Dec. 
Dig. ©=475.] 

3. Bankruptcy i@=>475 — Voluntary Pboceedings — Dismissal — Statutes — 

Notice. 

The provisions of Bankr. Act July 1, 1898, c. 541, §§ 58a, 59g, 30 Stat. 
561, as amended by Act June 25, 1910, c. 412, §§ 91/2, 10, 36 Stat. 841 (Comp. 
St. 1913, §§ 9642, 9643), that no application for the dismissal of a volun- 
tary or involuntary pétition in bankruptcy shall be entertalned until 10 
days' notice bas been sent to creditors of the proposed dismissal, relate 
only to dismissals on application of a party in interest, and do not apply 
to the dismissal of a voluntary pétition on Initiation of the court for the 
bankrupt's fallure to take the prellminary steps necessary to bring the 
creditors before the court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S 885; Dec. 
Dig. ©=3475.] 

In Bankruptcy. In the matter of the voluntary proceedings of 
Frederick Ambrose Crisp, bankrupt. On referee's certificate recom- 
mending that the pétition be dismissed for want of prosecution. Péti- 
tion dismissed. 

G. H. Mynatt, of Knoxville, Tenn., for bankrupt. 
W. J. Donaldson, of Knoxville, Tenn., pro se. 

SANFORD, District Judge. The référée, on January 25, 1917, 
filed a certificate showing, in substance : that Crisp, on November 23, 
1916, filed his voluntary pétition in bankruptcy, accompanied by an 
affidavit of poverty and vvithout prepayment of the statutory filing fées, 

$=sFor other cases see same toplc & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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and was adjudged a bankrupt on November 24, 1916; that his sched- 
ules disclosed no assets out of which any expenses of the proceeding 
may be paid ; that, there being no f unds out of which to pay the ex- 
pansé of publishing notice of the first meeting of creditors reqnired 
by section 58b of the Bankruptcy Act, the référée, to whom the case 
had been referred, and who was required to give such notice under 
section 58c of the Bankruptcy Act, forthwith made demand on the 
bankrupt for indemnity against such expense, with notice that in de- 
fault thereof, recommendation would be made that the pétition be dis- 
missed ; that notwithstanding this and a subséquent demand on the 
bankrupt for such indemnity, he has failed to furnish the same ; that 
the thirty days within which section S5a of the Bankruptcy Act re- 
quires the first meeting of creditors to be held, except in case of mis- 
chance, has long since expired; and that as no action has or can be 
taken in the matter, the proceeding has reduced itself to a frivoloiis 
and vexatious state: and he therefore recommends that an order be 
made dismissing the bankrupt's voluntary pétition herein. Due notice 
of this certificate has been given to the bankrupt, who has not ap- 
peared in opposition thereto, either in person or by attorney, or shown 
any mischance or other excuse for faihng to furnish the required in- 
demnity, or made any appHcation for an extension of time therefor. 

[1,2] Section 51 a (2) of the Bankruptcy Act, which authorizes a 
pétition in voluntary bankruptcy to be filed without prepayment of the 
fées of the clerk, référée and trustée, commonly called the filing fées, 
when accompanied by the petitioner's affidavit that he is without, and 
cannot obtain, the money to pay such fées, relates only to the statu- 
tory fées to be paid to the clerk, référée and trustée as compensation 
for their services, and has no référence to the expenses incurred by 
the ofïicers of the court in the bankruptcy proceedings. In re Mat- 
thews (D. C.) 97 Fed. 772. And see In re City Contracting Co. (D. 
C. Hawaii) 30 Am.. Bankr. Rep. 133, 150. By the lOth General Order 
in Bankruptcy (89 Fed. vi, 32 C. C. A. vi) it is specifically provided 
that before incurring any expense in publishing or mailing notices, 
traveling, procuring the attendance of witnesses, or perpetuating testi- 
mony, the clerk, marshal or référée may require, from the bankrupt 
or other person in whose behalf the duty is to be performed, indem- 
nity for such expense ; and that the money advanced for this purpose 
by the bankrupt or other person shall be repaid him out of the estate 
as part of the cost of administration. It is, in view of thèse provisions, 
entirely clear that the filing by a voluntary bankrupt, under section 51 
of the Bankruptcy Act, of the oath of poverty in lieu of the prepay- 
ment of the statutory filing fées, does not relieve him from the obliga- 
tion, under the lOth General Order, of furnishing indemnity, when re- 
quired, before the référée incurs any expense in publishing or mailing 
notices of the first meeting of creditors. And clearly, where such 
bankrupt, without excuse or mischance appearing, fails to indemnify 
the référée, when required, within such time as will enable the requi- 
site notice to creditors to be published and mailed, the first meeting 
bf creditors held, and the administration of the estate proceeded with, 
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hîs pétition in bankruptcy may, and in my opinion should, be dis- 
missed for want of prosecution. See Buck v. Felder (D. C. Tenn.) 
208 Fed. 474, and the cases therein cited as to the authority of a court 
of equity to dismiss a cause for want of prosecution ; and In re Jones 
(D. C. Tenn.) 209 Fed. '717, and the cases therein cited, as to the con- 
duct of proceedings in bankruptcy in accordance with the practice in 
equity. 

[3] It is furthermore clear that the provisions of sections 58a and 
59g of the Bankruptcy Act, as amended by sections 9% and 10 of the 
Act of June 25, 1910, c. 412, 36 Stat. 838,' that no application for the 
dismissal of a voluntary or involuntary pétition shall be entertained 
until ten days notice has been sent to creditors of the proposed dis- 
missal, when read together, relate only to dismissals upon application 
of a party in interest, and do not apply to the dismissal of a voluntary 
pétition, upon the initiation of the court, and for the protection of its 
officers from the continuance of merely futile proceedings, on account 
of the bankrupt's own failure to take the preliminary steps necessary 
to bring the creditors before the court. See, by analogy, clause 4 of 
the 3Sth General Order in Bankruptcy (89 Fed. xiv, 32 C. C. A. xiv), 
pro\'iding for the dismissal of such pétition, at any time, "after notice 
to the bankrupt," for failure to obey an order requiring him to pay 
statutory filing fées that he then has or can obtain, which makes no 
provision for notice to creditors in such case. 

A decree will accordingly be entered dismissing the bankrupt's vol- 
untary pétition for want of prosecution. 



THE SALUTATION. 
(District Court, S. D. New York. June 19, 1916.) 

TOWAGE <©=5ll(9) — LlABlLITY TOB LOSS OF TOW NEGLIGENCE OF TUG. 

The master of a tug. who, after lying In a harbor for 10 hours because 
the weather was threatenlng and he expected a stonn, left and passed 
out into Long Island Sound with five boats in tow, without inquirlng for 
the reports of the Weather B\ireau, which had within a few hours sent 
out two storm warnings. or paying any attention to Its signais, which he 
could hâve seen, and In the face of a very low and long faUing barometer, 
held chargeable with négligence, which rendered the owner liable for the 
loss of four boats in the tow, which he was shortly afterward obligea to 
eut loose. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 22; Dec Dlg. 
©=11(9).] 

In Admiralty. Suits by Cleary Bros, and by the Providence-Wash- 
ington Insurance Company against the steam tug Salutation. Decrees 
for libelants. 

Nelson Zabriskie, of New York City, for Cleary Bros. 
James J. Macklin, of New York City, for . Providence-Washington 
Ins. Co. 

Herbert Green, of New York City, for the Salutation. 

®=sFar otber cases see same topic & KBY-NUMBER in ail Key-Numbereâ Digesta & Indexes 
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HOUGH, District Judge. On the Ist of March, 1914, the Salutation 
encountered such a storm, shortly after passing eastward beyond 
Stratford entrance, Long Island Sound, that her master ordered ail 
the men and women in a tow of five boats to gather on that beat 
which had the most freeboard, and eut loose the other four, which 
shortly foundered. One action is brought on behalf of the hull and 
cargo of the boat Quinn, and the other by the insurers of the cargo 
on the other three, which three belonged to interests practically identi- 
cal with the claimants. 

While it is alleged in respect of the Quinn that the weather was not 
so bad as to justify cutting her adrift, she being new and very sea- 
worthy, the only point deemed necessary to consider is whether the 
Salutation was justifîed, under existing conditions of wind, weather, 
and warning, in leaving Bridgeport harbor at 12:30 p. m. March 1, 
1914. The tug had corne up from New York harbor with eight boats, 
three of them. destined for Bridgeport. She arrived at Bridgeport be- 
fore 3 o'clock on the morning of March Ist. She lay there until her 
departure at 12:30. 

On the preceding day (February 28th) cautionary storm signais had 
been hoisted ail along the coast, and particularly had the storm flag 
been put out on a flagstafï looking out over the Bridgeport harbor. 
This flag was flying when the Salutation came into Bridgeport har- 
bor, and inquiry at the station of any officiai observer would hâve told 
an interested captain that the warning was against "shifting gales." 
Before 4 a. m. the master of the Salutation was on shore at Bridge- 
port and reported his whereabouts by téléphone to the home office in 
New York. While he had corne into Bridgeport primarily to deliver 
the boats consigned there, he rem.ained in port for nearly 10 hours, 
waiting upon the weather, which he himself regarded as threatening 
until shortly before his departure. He did not observe the storm sig- 
nal ; he made no inquiry as to what the New York office might know 
about the weather, and has frankly testified (in substance) that he 
usually preferred his own weather wisdom to that of the government 
service. 

At 10:38 a. m. of March Ist an additional storm warning was re- 
ceived by the New Haven observer, who immediately communicated 
the same by téléphone to the office of the New Haven Towing Corn^- 
pany, a concern identifîed in interest, if not identical, with the owners 
of the Salutation. It was thus possible for those wtio controlled the 
tug to know and send word to the master that there had been two 
storm warnings, varying somewhat in terms, sent out within 24 
hours ; but the land offices of the tug owners apparently entertained 
the same contempt for officiai warning as did Captain Kniffen. When 
from this kind of évidence one turns to the opinions of seafaring men, 
so far as revealed by the testimony herein, the usual contradiction is 
found ; but this much is clear : Not only the master of the Salutation, 
but the captains of two other tugs which came into Bridgeport harbor 
just as the Salutation went out, thought that there was to be a storm ; 
but, having regard to the direction of the wind, they believed it would 
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corne from the west, and with a gale from^ that direction they regarded 
the tow of the Salutation as able to stand a storm astern, and therefore 
deemed it proper to go from Bridgeport to New Haven. 

But the same reasoning did not apply to the tow of the other two 
tugs, i. e., the Resolute and the Keeler, because they had weaker and 
older boats than those in the Salutation's tow. Thus it stands admit- 
ted that a storm was expected, and only the direction thereof was 
wrongly guessed at. 

But there is one other very old source of marine information which 
was consulted by the masters wh.o hâve testified, viz. the barometer. 
The barometer had begun to fall on the 28th, and fell rapidly ail the 
morning of March Ist. It is admitted that the glass had been going 
down to the knowledge of Captain Kniffen for nearly if not quite 18 
hours before he left Bridgeport; and when he left it was very low, 
and by the time he returned minus his tow it had reached a dépression 
almost unexampled in the history of the Weather Bureau. It is as- 
serted that expérience shows that barometrical dépression frequently 
signifies nothing more than fog or rain, and does not always herald a 
storm.. This is doubtless true ; but it is common knowledge that the 
natural and normal resuit of the atmospheric disturbance which pro- 
duces barometric dépression is a violent agitation of the air, to wit, 
wind and storm. 

It therefore stands confessed that the Salutation went out of 
Bridgeport harbor in intentional ignorance of anything and every- 
thing the Weather Bureau advised, in the expectation of a westerly 
storm, and in the face of a very low and long-falling barometer. The 
légal inquiry is whether such actions as this constitute reasonable pru- 
dence. In my opinion, even without the Weather Bureau warnings, 
the condition of the barometer and the acknowledged expectation of 
storm. from the west were enough to render it proper to stay in port. 
But it was also négligence not even to inquire for the officiai weather 
reports. No man has a right to put his own opinion against the resuit 
of many years of expérience. I entirely agrée with the language of 
The E. V. McCaulley, 90 Fed. 511, 33 C. C. A. 620, and with the re- 
marks of the court therein the language of Lacombe, J., in The Vic- 
toria, 95 Fed. 184, 37 C. C. A. 40, is entirely consistent. 

The libelants may take decrees as prayed for, together with costs. 
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In re CAPITAL PAINT CO. 
(District Court, N. D. Callfornla, First Division. November 17, 1916.) 

No. 9552. 

Bankkuptot <S=>348 — Clâims — PRErsatKNCE — Wages. 

One wlio had been employed by a bankrupt corporation as Its président 
and manager, but whose duties as such were merely nominal, because of 
the small size of the business, bis principal duties being tbose of clerk and 
salesman, Is entitled to a préférence for bis claim for wages. 

[Ed. Note. — For otber cases, see Bankniptcy, Cent. Dig. § 536 ; Dec. Dig. 
<©=348.] 

In Bankruptcy. In the matter of the Capital Paint Company, bank- 
rupt. On pétition by the trustée to review an order of the référée al- 
lowing the claim of T. E. McShane as a preferred claim for wages. 
Order afHrmed. 

Louis P. Dunkley, of San Francisco, Cal., for trustée and petitioner. 
Iv. T. Hatfield, of Sacramento, Cal., for claimant. 

DOOLING, District Judge. The référée allowed the claim of T. 
E. McShane for $300 as a preferred claim for wages. The trustée has 
brought the matter to this court by pétition for review. The trustée 
insists that McShane was président and manager of the bankrupt cor- 
poration, and that as such he could not be a preferred créditer. The 
claimant contends that he was employed primarily as a clerk, and that 
while he was président of the corporation, as well as manager thereof, 
his duties as such were merely nominal. The findings of the référée, 
as certified to the court, are as follows : 

"It appeared from the testimony Introduced by said claimant tbat he was 
président and manager of the Capital Paint Company ; that he also àcted in 
the capaclty of clerlj In the store of sald Company under an agreed salary 
of $200 per month; that he worked in the store of sald corporation as a 
clerk ; that at times he traveled in the capaclty of salesman for sald bank- 
rupt ; that he also drove a dellvery wagon for said company ; that he worked 
continnously for sald bankrupt from 7 o'clock in the morning until 6 o'clock 
In the evening; that his services as manager were nominal; that the busi- 
ness was not of sufflclent size to support a manager, as that term is usually 
applied; that the claimant was obllged to discharge the duties as manager 
(to the extent that a manager's services were required), in addition to his du- 
ties as clerk ; that It was necessary that some one be manager who under- 
stood the paint business and would work for the corporation in the capaclty 
of clerk; that he was hired as clerk, for the reason that he was an expert 
salesman and had a thorough knowledge of the paint business, and in addi- 
tion thereto he was made manager, for the reason that the company could not 
pay another person a salary for the small services such position required." 

The trustée questions the correctness of thèse findings, but the 
testimony on which they are based is not found in the record as 
brought hère. Under such circumstances, the findings of the référée 
cannot be disturbed, and, as they support the order allowing as prior 
the claim for $300 for wages earned by McShane in the capacity of 
clerk, such order must be afïirmed ; and it is so ordered. 

«assFor otlier cases see same topic & KEY-NUMBER in ail Key-Numbered DigesU & Indexes 
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SMITH et al. v. COPIAH COUNTT et al. 
Plstrict Court, S. D. Mississippi. June 14, 1916.) 

1. HiGHWATS <S=»113(1) — Construction — Conteacts — ^Mistake. 

Wliere a contract for the construction and graveling of roads, whlch 
designated gravel pits along the right of way. declared that plaintlfCs had 
satisfled tliemselves by Personal visit and examination of the work to be 
done, and that they should not dispute or cooiplain of statements or pre- 
liminary estimâtes of the engineer, or assert that there was any misun- 
derstanding with regard to the depth of excavation or embanliment to 
be made, or the nature or amount of material to be furnished or work to 
be done, there was no warranty impUed from the contract, estimâtes, or 
spécifications that suitable gravel would be found in ail of the places 
designated. 

[Ed. Note.— For other cases, see Ilighways, Cent. Dig. §§ 348, 351, 355 ; 
Dec. Dig. ®=>113(1).] 

2. HiGHWATs <g=5ll3(l) — Construction — Contbacts — Ovebhaul. 

Where a contract for the construction and graveling of a road provided 
for i^ayment per tlioiisand feet in e.Kcess of oiie mile for overhaul of 
gravel hauled, the overhaul should be calculated from the center of gravl- 
ty of the plt or place where the haul Is made and the center of gravity 
of work on which distribution of the haul is made, and from the average 
haul, which is arrived at by adding the minimum haul to the maximum 
and dividing by two, the distance of one mile should be deducted, which 
leaves the average distance for which overhaul charge shoulÛ be made. 

[Ed. Note. — For other cases, see Highways, Cent. Dig. §§ 348, 351, 355 ; 
Dec. Dig. ■©=113(1).] 

8. CoNTRACTS ©=3284(4) — Performance — Décision or Engineer. 

Where a contract for the construction and graveling of a road declared 
that in case of amblgulty of expression or doubt the engineer's décision 
should be final, the décision of the engineer as to doubtful matters of 
construction is blndlng on the parties in the absence of fraud or gross 
mistake. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1326; Dec. 
Dig. 0=284(4).] 

4. HiGnwATs iS=:»113(l) — Construction — Contracts. 

Where the contract for the construction and graveling of a highway 
provided that ail clearing and grubbing should be pald for as an extra at 
a unit price for each acre actually cleared and grubbed, the contractor is 
not entitled to payment of a stipulated sum for each acre it is necessary 
to clear and grub, regardless of the extent of clearing and gnibblng each 
particular acre. 

[Ed. Note. — For other cases, see Highways, Cent. Dig. §§ 348, 351, 355 ; 
Dec. Dig. <S=>113(1).] 

5. Damages iS=121 — Breach of Contract. 

Where road contractors wrongfully abandoned their agreement, the 
county, etc., is entitled to recover from them ail additional cost for the 
completion of the work. 

[Ed. Note.— For other cases, see Damages, Cent Dig. §§ 306-308; Dec. 
Dig. <S=>121.] 

6. Damages <g=>140 — Liquidated Damages — Rioht to Recover. 

Where road contractors abandoned thelr work, and it was subsequently 
completed by thelr successors long aCter the time flxed for completion. 



«ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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the county Is not entitled to Uquldated damages for delay In completlon 
at the rate o£ $20 per day, where such damages amount to $12,600 ; the 
amount belng dlsproportlonate to the breach. 

[Ed. Note.— For other cases, see Damages, Cent Dlg. §§ 404, 405 ; Dec. 
Dig. <g=»140.] 

Bill by Charles D. Smith, W. L,. Smith, and R. L. Léonard against 
Copiah County, Miss., and others, who cross-complained. Decree as 
prayed for in cross-bill of défendants. 

Decree affirmed 239 Fed. 432, C. C. A. . 

Caruthers Ewing, of Memphis, Tenn., and R. N. Miller, of Hazel- 
hurst. Miss., for plaintiffs. 

J. S. Sexton and H. J. Wilson, both of Hazelhurst, Miss., for de- 
fendants. 

NILES, District Judge. Plaintiffs, a partnership composed of C. 
D. Smith, W. L,. Smith, and R. L. Léonard, ail of Memphis, Tenn., 
some time in 1911, entered into a contract with the road commissioners 
of Copiah county. Miss., to construct and gravel certain roads in said 
county. Plaintiffs, under the contract, proceeded with the work for 
several months, until such différence arose between the parties that 
plaintiffs abandoned the work. Afterwards plaintiffs filed their bill 
against Copiah county, its board of supervisors, and the road com- 
missioners of district No. 1 of said county, seeking an injunction re- 
straining défendants from instituting any action at law against them 
by reason of the abandonment of the work, a cancellation of the con- 
tract upon the grounds that it had been entered into by misrepresenta- 
tion of défendants or under a mutual mistake as to the location of the 
gravel, and a decree against défendants for whatever amount might 
be found due plaintiffs on an accounting to be determined by the ap- 
pointment of a spécial master. 

Substantially as shown by the bill, it is contended upon the part of 
plaintiffs that in making their bid and entering into the contract they 
accepted as true the représentation, made in the spécifications, that 
suitable and satisfactory gravel would be found at the pits as located 
on the profile attached to the spécifications ; that the location of the 
gravel pits in road building was a vital matter as affecting the cost of 
building; and that the engineer of the road commissioners, during 
the progress of the work, would not accept, as suitable, gravel from 
a number of thèse pits, and also no gravel was found in a great num- 
ber. This so enhanced the cost of the work to plaintiffs, they de- 
manded that défendants pay ail added cost which resulted from gravel 
not being found at the places designated in the spécification, which 
demand was refused. 

Plaintiffs insist that, had gravel been found as designated, there 
would hâve been little, if any, overhaul, and as plaintiffs fixed in their 
bid an extremely low overhaul charge, they were thus subjected to 
serions hardship. Thereupon there arose a différence between the 
parties over the construction of the "overhaul" item in the contract, 
plaintiffs contending that an average distance of more than one mile 
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from pits (the overhaul allowance being for 1,000 feet in excess of 
one mile) was to be ascertained by adding the length of haul from 
each pit and dividing the resuit by the number of pits from which 
such hauls had been made, thus getting the average, and that to ask 
in excess of one mile the overhaul charge attached. 

Plaintiffs further contend that they were to receive so much per acre 
for "cleaning and grubbing," and that this charge attached to every 
acre which it was necessary to clear and grub, regardless of the ex- 
tent of clearing and grubbing on any particular acre. 

Défendants answered, denying the averments of the bill, and filed 
a cross-bill seeking relief for added costs in completing the roads oc- 
casioned by plaintiff's abandonment of the work before completion, 
together with a certain sum as liquidated damages, at so much per 
day, dating from the contract with plaintiffs for completion and the 
day upon which it was actually completed, also upon a certain over- 
payment to plaintiffs on clearing and grubbing. 

Plaintiffs filed an answer to the cross-bill, denying its averments. 
On the issue made by the pleadings, proof was taken, and the entire 
cause is now before the court for décision. 

Under the contract, défendants were to furnish plaintiffs, free of 
charge, 

"rights of way, borrow pits, waste ground, and gravel quarrles that may be 
necessary in tlie construction oï tlils work, aud to pay plaintiiï in the man- 
ner provided under the spécifications the folio wiag unit priées for ali work 
done under the said plans and spécifications: 

For clearing and grubbing $50.00 per acre 

For earth excavation (free haul) 200 ft 21 per eu. yd. 

For each 100 ft. overhaul 01% per eu. yd. 

For gravel surfacing, complète, includlng quarrying, 
loading, hauling (one mile average) placing, roU- 

ing, spreading and préparation of subgrade 22% sq. yd. 

(finished measure) " 

A further clause provides: 

"Overhaul for ail gravel hauled on any one road an average distance of 
more than one mile, from pits, for each one thousand feet in excess of one 
mile, 7 cents per cubic yard." 

The contract further provided that: 

"Parties of the second part [plaintiffs] agrée that they bave satlsfled them- 
selves by personal visit and examination of the work to be done imder this 
contract, and the plans and spécifications of the George Company, engineers, 
Memphis, Tenu., and that they shaJl not at any time dispute or complain of 
statements or preliminary estimâtes of the engineer, or assert that there was 
any misunderstanding with regard to the depth of excavation or embankmenf 
to be made, or the nature or amount of materiai to be fuz'nished or work to 
be done," etc. 

In the spécifications, made a part of the contract, the page of "Con- 
tents" embraces "Engineers' Estimate Gravel Pits," referring to Ap- 
pendix B, page 1, which is headed "Gravel Pits.' On the page pre- 
ceding there appears the words, "List of Gravel Pits." Under "Gravel 
Pits" there follows some 45 or 50 "pits" or locations containing gravel, 
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of a quality good, bad, and indiffèrent; quite a number of the loca- 
tions being made indications, appearances, and probabilities, the lo- 
cations usually giving the name of the owner. 

C. D. Smith, the senior partner in plaintiff's firm, was the ruling 
spirit, and thus states their cause of complaint, which is really the 
only question before the court : He says that plaintiffs were able and 
wilHng to complète the contract, and at the contract price, if the gravel 
pits had been located as stated in the spécifications, and that the real 
différence between the parties, which resulted in the abandonment of 
the work, was the right of the contractors to rely on the location of 
the gravel pits. The dispute as to the correct construction of the 
clause relating to "overhaul" fbllows, also as to the "grubbing and 
clearing." 

Upon the question of location of gravel pits, it is contended on the 
part of the plaintiffs that a bidder on the road contract, to quote plain- 
tiffs' counsel, 

"would naturally bave understood, and was entitled to understand, that the 
gravel from the particular pits designated on the spécifications would be 
suitable for the purpose and satisfactory to the englneer. By the mère act 
or fact of designatlng at speclfled points and pinces gravel pits, the engineer, 
in effect, asserted that he had eiamined thèse pits and that the gravel found 
therein was of that quantlty which would flU the requirements of the pro- 
posed contract and plans and spécifications thereto attached. He was to 
judge of the quality of thls gravel, and, by designating that gravel was to be 
found In certain pits and at certain places, he In effect designated that par- 
ticular gravel as that which could be used by the plaintiffs In constructing the 
road and highway. It is no answer to say that unsuitable and unflt gravel 
was la one or more of thèse pits. Gravel, unless fit and suitable, was not 
being dealt with at ail. It was no more Intelligent to designate unfit gravel 
as located at a particular place than for the engineer to hâve designated pump- 
kln seed to be encountered at a particular point or place. When he desig- 
nated a gravel plt, in légal efCect he designated a pit containing gravel which, 
would answer the purposes and fulfill the requirements of the contract," 

Continuing : 

" * * * Not only did the engineer certify to the préserve of suitable 
and satisfactory gravel in each designated pit, but when he went further, to 
say how much gravel was in each ijarticular plt, he clotlied the statement 
with an air of certainty and a degree of care as to Investigation that it 
inlght not otherwise bave had." 

And the reason the gravel pits were so designated was to influence 
bidders by furnishing information upon which they could rely. 

Défendants take the position that plaintiffs did not rely on the state- 
nients in the spécifications with référence to gravel pits and location 
as a warranty that the pits designated contained gravel answering the 
purposes of the contract, for the reason that the agreement of the road 
commissioners was to furnish gravel quarries, and did not undertake 
to name or locate the same, any more than it undertook to name and 
locate the rights of way, borrow pits, etc., and that under the "Sum- 
mary of Work under Thèse Spécifications" plaintiffs were only re- 
quired to "furnish gravel in pits"; that the gravel pits described in 
the spécifications were only the engineer's estimâtes, and the descrip- 
tion as to quality, quantity, and ownership should hâve shown any 
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prudent bidder that they were mère estimâtes ; and, finally, that bid- 
ders were amply protected by an overhaul clause against failure of the 
gravel at any point designated on the estimâtes ; f urthermore, that plain- 
tiffs had personally visited the scène, and satisfied themselves of the 
work to be donc, and agreed not to dispute or complain of statements 
or preliminary estimâtes of the engineer, or that there was any mis- 
understanding in regard to the materials furnished or work to be done. 

From the record, it appears that at least one member of plaintiffs' 
firm could not be likened to a "shrinking débutante" as applied to high 
Society in the contracting world, as for 27 years he bas been engaged 
in railroad construction, subway building, municipal work, and road 
building, bequeathing to posterity, as monuments to his constructivt 
talent and ability, many of our largest railway Systems, subways, and 
roads. Associated with him were his two partners, also experienced 
in the contracting field. This firm, at least the two Smiths, C. D. and 
W. L., were so prominent in their chosen field that counsel for both 
parties "agreed" that this firm is "one of the largest in the Southern 
States." 

Défendants were experienced business and professional men, and 
were advised and represented by their engineer. This engineer, Mr. 
George, had had considérable expérience and occupied an honorable 
position in his profession. 

[ 1 ] From an examination of the contract between the parties, taking 
into considération the expérience of plaintiffs, the circumstances sur- 
rounding and leading up to the entering of the contract, it is difïicult 
for the court to take the view that plaintiffs entered into it under a 
mistake or misrepresentation, or that there is any warranty, implied 
from the contract, estimâtes or spécifications, that suitable gravel would 
be found in the places designated, but that plaintiffs did satisfy them- 
selves by Personal visit and examination, agreed to abide by it, and 
entered into the contract with open eyes. Nor hâve plaintiffs estab- 
lished their contention that the engineer and one of the commission- 
ers assured them, before the contract was let, that practically ail the 
gravel would be within a one mile haul. 

[2] The overhaul provision of the contract has been heretofore 
quoted, and the position taken by plaintiffs as to their construction of 
same. Défendants' engineer, Mr. George, upon this point testifies as 
f ollows : 

"As I read the spécifications which I made to cover this job, I don't see how 
there could be any question as to wliat was meant. Overhaul is a matter of 
contract ; there are several différent methods in figuring it, some popular with 
the engineers on some railroads, and other methods with others ; that's entire- 
ly a matter of contract as to which method is used ; the method I hâve alvvays 
used, and I tried to explaln clearly, and I think that I did, in thèse spécifica- 
tions, is to calculate the center of gravity of pit or place from which the haul 
is made, and the center of gravity of work on which distribution of the haul is 
made, then deduct from this average haul, the average haul which was arrived 
at by adding the minimum haul to the maximum haul and divide by two, de- 
ductlng 5,280 feet (or one mile), which then leaves the distance, the average 
distance, haul for which an overhaul charge could be made. Of course, the 
deducting of the free haul of 5,280 feet (or one mile) does not mean that the 
«▼•rhaul would not be paid on that mile as well as the others ; thia is taken 
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care of by the fact that the average haul ot center of gravlty Is calculated 
on the entlre work, and then the free haul dedueted afterwards. I would 
like to bear out thls Interprétation. I would like to refer you to page 3 of 
the détail spécifications carrying thla work, In which I hâve very carefully 
explained how overhaul for earth work should be computed, and this explana- 
tlon is the same as I hâve given before. The gênerai wording of the gravel 
overhaul is the same as for earth overhaul, the only différence belng that I 
do not go quite so fully into an explanation of just how the détails of thls 
computation should be handled ; but the gravel overhaul, Immediately foUow- 
ing the earthwork overhaul, it should be apparent to any one that they are 
to figure the same way. Further, no engineer would undertake to bid on a 
road Job of work, one System of flguring overhaul for hls earth work and an 
entirely différent and reverse System of flguring for gravel work." 

[3] The court is convinced of the correctness of the position of the 
engineer just above quoted. In addition, it would seem f rom the con- 
tract that plaintiffs would be bound by the engineer's décision, which 
provides that : 

"In case of ambigulty of expression in the spécifications or doubt as to the 
correct interprétation of the same, the matter shall be submitted to the en- 
gineer, whose décision shall be final and binding on both the client and con- 
tractor." 

It is undoubtedly the law that, where parties agrée upon a third 
party to finally détermine questions between them, they are bound, 
except in case of fraud or gross mistake. Williams v. Mt. Hood R., 
etc., 57 Or. 251, 110 Pac. 490, 111 Pac. 17, Ann. Cas. 1913A, 177. 
"Récent cases reaffirm the well-settled ruie that where parties to a 
working contract designate a person who is authorized to détermine 
questions relating to its exécution, and stipulate that his détermination 
shall be final and conclusive, both parties are absolutely bound by his 
détermination of those matters which he is authorized to détermine, 
except in case of fraud, or such gross mistake on his part as would 
necessarily imply bad faith or a failure to exercise an honest judg- 
ment." Memphis Trust Co. v. Brown-Ketchum Iron, 166 Fed. 398, 93 
C. C. A. 162, citing numerous other cases in note to Williams v. Mt. 
Hood R-, etc., supra. 

In the case at bar plaintiffs and défendants designated Mr. George, 
the engineer, to détermine this and like questions. His décision, there- 
fore, was final, except gross mistake or fraud be shown. Certainly 
there appears not the slightest trace of fraud and no détermination 
which can be characterized as gross mistake. 

[4] Coming down to the différence arising in the construction of 
the "grubbing and clearing" clause of the contract, it was provided 
in the spécifications that: 

"AU clearing and grubbing shall be pald for as an 'extra,' and the contracter 
shall bid a unit price per acre for each acre actually cleared and grubbed." 

Continuing : 

"Trees, saplings, and brush shall be eut close to the ground, ail stumps and 
large roots shall be grubbed from roadways and slopes of cuts, from dltches, 
from new channels for waterways, if required." 

A considération of the above clauses of the contract, together with 
the record évidence, is convincing to the court that the engineer cor- 
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rectly interpreted them and that this contention of plaintiffs is with- 
out merit. 

Upon a careful review of the pleadings and proof in this case, with 
the liveliest désire that ail parties interested be accorded their rights, 
mindful of the antagonistic private and public interests involved, realiz- 
ing that plaintiffs, through adverse weather conditions and perhaps 
a too hasty preliminary examination of the work, seemingly intrusted 
to subordinates in its beginning, hâve suffered some hardships, the 
court has given the case the attention it merited, endeavoring to les- 
sen, if possible, their losses. The conclusion, however, cannot be es- 
caped that plaintiffs were not justified in abandoning their contract, 
upon the grounds as stated in the bill of complaint. This conclusion 
is amply fortified, indeed, made certain, by défendants afterwards 
having the roads completed by other contractors under the same con- 
tract, and construed as défendants construed the contract with plain- 
tiffs. From the foregoing it appears to the court that plaintiffs are 
not entitled to the relief as prayed in their bill. Such being the case, 
it follows that cross-complainants must be relieved. 

[5] It is considered that any and ail additional costs, for comple- 
tion of plaintiffs' contract, arising from its abandonment, should be 
assessed against them. Thèse amounts hâve been stated in the cross- 
bill and appear to be just and reasonable. From the sum of thèse 
amounts, there should be deducted, or plaintiffs given crédit for, any 
amount now retained by défendants on account of estimâtes, or such 
amount as was justly due plaintiffs for work allowed and duly approved 
which is shown to be. 

[6] As to the item of $12,600 claimed by défendants as liquidated 
damages, or damages at the rate of $20 per day from the day fixed 
by the contract when complainants were to complète the work and 
the day on which it was actually completed by their successors, the 
court is of opinion that this forfeiture, in connection with the relief 
suggested above, is disproportionate to the breach, and should not be 
allowed. 

Let a decree issue in accordance with the foregoing. 
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SMITH et al. v. COPIAH COUNTT et al. 

COPIAH COUNTY et al. v. SMITH et aL 

(Circuit Court of Appeals, Flfth Circuit. February S, 191T.) 

No. 2953. 

Appeal and Cross-Appeal from the District Court of the United 
States for the Southern District of Mississippi ; Henry C. Niles, Judge. 

Bill by Charles D. Smith, W. L. Smith, and R. L,. Léonard against 
Copiah County and others, who cross-complained. From the decree, 
plaintiffs appeal, and défendants cross-appeal. Affirmed. 

For opinion below, see 239 Fed. 425. 

Caruthers Ewing, of Memphis, Tenn., for appellants and cross-ap- 
pellees. 

J. S. Sexton and H. J. Wilson, both of Hazlehurst, Miss., for ap- 
pelées and cross-appellants. 

Before FARDEE and WAUCER, Circuit Judges, and GRUBB, 
District Judge. 

PER CURIAM. From our examtnation and considération of the 
record in this case we do not find that the appellant, complainant in 
the court below, shows any case for the reformation, rescinding, or 
cancellation of the contract in suit. The reasons given by the Dis- 
trict Judge, in which we mainly concur, f ully support the decree ren- 
dered. On the cross-appeal we concur with the District Judge in dis- 
allcnving the liquidated damages claimed. 

The decree appealed from is affirmed, and, as both parties appealed, 
using the same transcript, the costs in this court are equally divided. 
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FIRST NAT. BANK OF MEMPHIS, TENN., y. TOWNER. 

(Circuit Court of Appeals, Sixth Circuit Febniary 6, 1917.) 

No. 2866. 

1. Bnxs AND Notes <S=242 — ^PtEDOEs ®=»19 — Liability of Pabties — Indoks- 

EB Befobe Delivery. 

Under Negotlable Instruments Act Tenn. (Acts 1899, c. 94) § 63, proTid- 
Ing that a person placlng liis signature upon a note, otherwise than as 
maker, drawer, or accepter, is deemed an Indorser, unless he clearly indi- 
cates by appropriate words his intention to be bound In some ottier ca- 
paclty, an indorser before delivery Is llable only as indorser, not as joint 
malier ; and the payée of a note given by one corporation and indorsed by 
an individual and anottier corporation, witUout anything to stiow tliat the 
Indorsers were bound in any other capacity, cannot retain collatéral 
pledged to secure that note, with the rlght to retaln it to secure any other 
obligation, to secure notes given by the other corporation, even if it could 
do so In case the two corporations were joint makers. 

[Ed. Note. — For other cases, see Bills and Notes, Cent Dlg. §§ 542, 
547, 548, 550, 551; Dec. Dig. (©=242 ; Pledges, Cent. Dig. §§ 5S-63 ; Dec. 
Dlg. <Ê=»19.] 

2. CoBPOKATioNS <S=484(1) — PowEES— Lendino Cbedit. 

A corporation organized to buy, gin, manufacture, and sell cotton, cot- 
ton seed, and its products, and empowered to borrow money and issue 
notes or bonds on the faith of the corporate property, but whose powers 
•were llmited by a provision that by no implication or construction should 
it be deemed to possess any powers except those expressly given or neces- 
sarily implied from the nature of the business for which the charter is 
granted, bas no implied power to lend its crédit to another corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 1815; Dec. 
Dig. ®=5484(1).] 

3.- Banks and Banking <S=182 — Loans— Peksonal Liabilitt— Useb of 
Money. 

Where money loaned by a bank to one corporation was used for another 
corporation, both corporations being controUed by the same stockholder, 
such use did not make the latter corporation a debtor to the bank, since, 
when the money was loaned, it became the absolute property of the first 
corporation, and the rule of equity allowing money to be followed applies 
only where the money has the character of a trust fund. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. § 702 ; 
Dec. Dig. <S=»182.] 

4. Banks and Banking <s=3l79 — Coli.ateeai, Secueity— Bona Fidk Pub- 

CHASBE — KnOWUSDQE OF TiTLE. 

Where the controlling stockholder of two corporations authorlzed a bank 
to retaln the bonds of one as security for the debts of the other, the bank 
cannot claim the bonds agalnst the credltors of the latter after bank- 
ruptey as a lx>na flde purchaser from the stockholder, notwithstanding 
his claim that he owned the bonds, where the bank had full knowledge of 
the entlre transaction, and knew that such claim of ownership was based 
on a supposition that the controlling stockholder owned both corporations, 
slnce it could not take advantage of that clear mistake of law. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 667- 
683; Dec. Dig. ®=179.] 

6. PLEDOES <S=99 — BoNA FiDE PUBCHASEB CONSIDKBATION— DEBT OB' AN- 

OTHEB. 

The aceeptance of a new note for the antécédent debt of a corporation 
Is not considération for the pledge of bonds of another corporation, which 

®=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgeats & Indexe* 
239 F.— 28 
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had DO authority to lend Its crédit, by the controlling stockholder of both 
coi-porations, slnce It dld not move to tlie corporation issuing the bonds, 
and the bank cannot claim to be a purchaser of those bonds for value. 

[Ed. Note. — For other cases, see Pledges, Cent. Dlg. § 20; Dec. Dig. 
<S=»9.] 

6. Bankruptct <g=>155 — RiGHTS oP Trustée— Canceliation of Bonds— 
Fbaud. 

A trustée can, for the beneflt of the creditors of a bankrupt corporation, 
hâve canceled the bonds of the corporation, and a trust deed securing 
them, held by one to whom they had been pledged for a debt whieh had 
been pald, and wlio was retalnlng them as seeurity for tlie debt of anoth- 
er corporation, for which they could not be held, though there veas no 
fraud alleg«d, and the bank in good faith belleved that it was entltled to 
hold them. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. ®=9l55.] 

Appeal from the District Court of the United States for the West- 
ern District of Tennessee ; John E. McCall, Judge. 

Suit by R. P. Towner, trustée in bankruptcy of the Reliance Cotton 
Company, against the First National Bank of Memphis, Tenn., to re- 
quire the bank to surrender to the trustée for cancellation certain ne- 
gotiable bonds and a deed of trust securing them. Decree for com- 
plainant, and défendant appeals. Afifirmed. 

T. K. Riddick, of Memphis, Tenn., for appellant. 
St. John Waddell, of Memphis, Tenn., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This appeal is from a decree in 
eiïect requiring the bank, appellant, to surrender to appellee, as trustée 
in bankruptcy of the Reliance Cotton Company, a corporation, for 
cancellation, certain negotiable bonds and a deed of trust securing 
them, which had been issued and delivered by the bankrupt. The 
basis of the decree is a finding in substance that, although the bonds 
had been received by the bank in pledge to secure a loan it made to 
the Reliance Company and the loan had been f ully paid, the bank, er- 
roneously believing it had the right so to do, continued to hold the 
bonds to secure past-due indebtedness of another and distinct corpora- 
tion, the Memphis Cotton Oil Company. 

The two companies so concemed were Tennessee corporations, the 
Memphis Company having been organized in 1902 and the Reliance 
Company in 1905. At the times hère in question, B. B. Harvey owned 
ail the shares of stock in both of thèse companies, except a sufficient 
number to qualify three persons additional to himself as directors in 
each company; and the stockholders and directors of each company 
were the same persons. On July 21, 1913, the stockholders of the 
Reliance Company met and instructed the directors "to issue $40,000 
first mortgage bonds of the company" and to secure them by a trust 
deed conveying the property of the company located in the states of 
Tennessee, Mississippi, and Missouri. On the same day the board of 
directors "authorized and directed" the président and secretary to 

S^^sFor nther cases see same toplc & KSY-NUMBER In ail Key-Numbered Digesti & Indexer 
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exécute this trust deed and the bonds in accordance with f orms set 
out in the minutes of the meeting. After the instruments were ex- 
ecuted, the président of the company placed the bonds in the hands 
of B. B. Harvey to "realize money on them * * * for the Reli- 
ance Company." It is not shown who delivered the deed of trust, 
though it appears to hâve been recorded in the several counties in the 
States in which the property of the company was located. A promis- 
sory note in the name of the ReUance Company for $10,000 and thèse 
bonds as collatéral security therefor were delivered to the bank by 
B. B. Harvey. It is agreed in the record that the note viras "made by 
the Reliance Cotton Company, indorsed by B. B. Harvey and the 
Memphis Cotton Oil Company," that it was discounted October 13, 
1913, that the proceeds were "credited to the account of the Memphis 
Cotton Oil Company," and that the note "has been paid." 

When thèse bonds were directed to be issued, the Memphis Com- 
pany was largely indebted to the bank and was also in need of more 
money. The bank was not willing to make further loans to the Mem- 
phis Company upon its own crédit, nor upon the bonds which it had 
previously issued and delivered in pledge to the bank, nor upon the ad- 
ditional individual indorsement of B. B. Harvey. In thèse circum- 
stances the président of the bank suggested to B, B. Harvey a plan for 
obtaining additional security and money through the Reliance Com- 
pany; and this plan was the one adopted and carried out, as stated. 
through the instrumentality of that company. But when the corn- 
pany's note was paid, its bonds were neither returned, nor were they 
or the trust deed canceled. Instead, the bonds were retained by the 
bank as further security for notes held by it against the Memphis Com- 
pany, and this was done with the sanction of B. B. Harvey. It is 
not claimed that the Reliance Company authorized this later use of the 
bonds, unless it did so through the exécution of its note before men- 
tioned. We shall now consider the grounds upon which the bank seeks 
to justify its rétention of the bonds ; and it is to be borne in mind 
throughout that the bank's rights are to be determined with référence 
to those of the bankrupt's creditors. 

1. The form of the $10,000 note. The note of the Rehance Com- 
pany provided that "upon the discharge of this obligation" the bank 
might deliver the instrument (including, of course, the collaterals) to 
the maker, but that the bank should "hâve the right to retain the same 
to answer any other obligation, note, etc., * * * jugj. ^^ jf gpg. 
cially pledged under an agreement in the exact terms of this." The 
right thus reserved plainly had référence to some instrument which the 
Rehance Company was obligated to pay; but, apart from the bonds 
themselves, when the note was paid the bank held no obligation, cer- 
tainly no express obligation, of the Reliance Company, and it has not 
held any since. It is insisted, however, for reasons presently to be 
stated, that the foregoing provision of the Reliance Company's note 
empowered the bank to retain the bonds to secure notes executed and 
delivered to it by the Memphis Company as maker. It may be well to 
notice hère what notes of the Memphis Company were held by the 
bank at the time the Reliance Company's bonds were applied in pledge 
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to secure them. The date of payment of the Relîance Company's note 
was May 15, 1914, and on the following July 27th the Memphis Com- 
pany's indebtedness to the bank was consolidated into three notes in 
its favor for $22,000 each. Thèse were demand notes, signed by the 
Memphis Company as maker, and indorsed by that company and B. 
B. Harvey. Harvey placed in pledge to secure them $80,000 face 
value of bonds of the Memphis Company and the bonds now in ques- 
tion of the Reliance Company; and Harvey testified that this was the 
first time the ReHance Company's bonds were pledged by him "for 
the debts" of the Memphis Company. The Memphis Company was 
afterwards declared bankrupt, though the date of adjudication does 
not appear, and tliese notes were then unpaid. Two of the notes hâve 
since been paid, and, excepting a balance of about $9,000, also the third 
note, through proceeds derived from a sale made by the bank of the 
Memphis Company's bonds. Now, as we interpret the argument that 
the Reliance Company's bonds might, under the provision of its note, 
be held to secure ail or any of thèse notes of the Memphis Company, 
it is twofold : (a) As to the manner in which the Reliance Company's 
note was executed; and (b) a claim that the Memphis Company's 
debts to the bank may be treated as really the debts of both corpora- 
tions. 

[ 1 ] As respects the first of thèse grounds, ail that appears touching 
the exécution of the Reliance Company's note is that it was "made by 
the Reliance Company, indorsed by B. B. Harvey and the Memphis 
Cotton Oil Company." It is said that the Memphis Company, as well 
as Harvey, indorsed the note before delivery, and so became a joint 
maker, and, as we understand counsel, that the above quoted provi- 
sion of the note is broad enough to justify rétention of the bonds of 
the Reliance Company ta secure the debts of its joint maker — the 
Memphis Company. Àssuming, though it is not distinctly shown, that 
the ReHance Company's note was indorsed before delivery, as stated, 
the contention of counsel overlooks the fact that before this transac- 
tion occurred the Uniform Negotiable Instruments Act was adopted 
in Tennessee. While counsel correctly state the rule conceming the 
effect of such indorsements which prevailed in Tennessee (not to speak 
of other jurisdictions) prior to the adoption of the act referred to, yet 
the décisions cited in support of the rule were themselves rendered 
before the enactment of the statutory rule.^ According to section 63 
of the Negotiable Instruments Act, passed in 1899, the Memphis 
Company as well as Harvey was simply an indorser, since nothing is 
shown which "clearly indicates by appropriate words" an "intention 
to be bound in sorae other capacity" (Acts Tenn. 1899, p. 152, and 
see sections 64 to 68) ; and the statutory rule thus distinctly prescribed 
may safely be regarded as applicable hère. Pharr v. Stevens (1911) 
124 Tenn. 669, 673, 674, 139 S. W. 730. True, in that case Bank v. 
Busby, 120 Tenn. 652, 13 S. W. 390, decided three years earlier, was 

1 The décisions so cited are Bank v. Lumber Ce. (1898) 100 Tenn. 479, 47 S. 
W. 85; Morrison Lumber Co. v. Ivookout Mountain Hôtel Co. (1893) 92 Tenn. 
6, 20 S. W. 292; Providence Assurance Society v. Edniond.s (1895) 95 Tenn. 
53, 31 S. W. 168 ; Logan v. Ogden (1898) 101 Tenn. 392, 47 S. W. 489. 
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distinguished ; but as there is no proof in the instant case which tends 
to show that either of the indorsers intended to be bound in any other 
capacity than as an indorser, each would be so considered under both 
of those décisions. If, then, it were conceded that under the provi- 
sion in question of the note the pledge of either of two joint makers 
might be retained to secure a debt of the other, it would by no means 
follow that this could rightfully be donc as respects a debt of an 
indorser; no such claim is even suggested. 

[2] We may now turn to the second ground of counsel's insistence: 
That the Memphis Company's debts to the bank were really the debts 
of both corporations. Hère again the form of the note is rehed on, 
at least in part. Admittedly the notes of the Memphis Company were 
not signed by the Reliance Company. It is not intimated that the Re- 
lianc© Company received ail the money which the bank parted with 
on the faith of the Memphis Company's notes; and to hold that the 
Reliance Company is chargeable with ail thèse debts would be to af- 
firm that the company had power to make itself answerable for debts, 
at least in some substantial amount, of the Memphis Company. The 
question hence arises whether the Reliance Company could guarantee, 
or pledge its bonds to secure, debts of the Memphis Company. This 
must dépend upon the powers vested and limitations imposed by the 
Reliance Company's charter. The purposes of the company's incor- 
poration are: 

"Buying, glnning, manufacturing, selling and merchandising baled cotton, 
seed cotton, cotton seed, cotton seed products, feed, and fertilizers produced 
from same and other substances, and other articles of commerce of gênerai 
manufacture which come within the Une of said business." 

The Company was empowered "to borrow money and issue notes 
or bonds upon the faith of the corporate property" ; but ail the pow- 
ers of the company were limited as f ollows : 

"By no implication or construction shall the corporation be deemed to pos- 
sess any powers except those hereby expressly given or necessarily implied 
from the nature of the business for which the charter Is granted." 

Thus the Reliance Company acquired no express power under its 
charter to lend its crédit to another corporation; and, as was said in 
Ward V, Joslin, 186 U. S. 142, 149, 22 Sup. Ct. 807, 809 (46 L. Ed. 
1093): 

"It must be assumed that the gênerai rule Is applicable that such compa- 
nies hâve no implied power to lend thelr crédit." ^ 

2 The familiar rule that one corporation is Impliedly prohibited from guar- 
anteeing or otherwise agreeing to pay the debts of another has prevailed so 
generally as fairly to warrant omission of citations in its support, though It 
may be well hère to call attention to the following: Humboldt Min. Co. v. 
American Manuf'g, Mining & Milling Co., 62 Fed, 356, 361, 362, 10 C. O. A. 
415, and citations (C. C. A. 6), in which Judge Taft distinguished. Marbury 
V. I/and Co., 62 Fed. 335, 10 C. C. A. 393, decided at the same session ; In re 
Liquor Dealers' Supply Co., 177 Fed. 197, 199, 200, 101 C. C. A. 367 (C. C. A. 
7), where the fact that the corporate oflicer specially empowered to conduct 
the transaction owned most of the stock in the two corporations concemed 
was held not to invest the guaranteeing corporation with "authority to exceed 
its powers whereln the interests of creditors and the public are Involved"; 
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[3] However, there is one feature of Harvey's testimony which 
might at iàrst view be thought to avoid this rule, and upon the theory 
that at least a portion of the bank's claim against the Memphis Com- 
pany, which is in form the debt of that company, is in reality the debt 
of the Reliance Company. Harvey tcstified that the money received 
"from thèse différent notes" was used for both corporations, and that 
as he "owned the whole thing" he did not "think it necessary to keep 
a separate account." It is to be inferred that the notes he refers to 
inchided alike the notes of the Memphis Company and the note of the 
Reliance Company, but since the latter note has been paid it may safe- 
ly be eliminated from the considération of this portion of Harvey's 
testimony. Accepting as correct his testimony concerning the use made 
of the money obtained on the Memphis Company's notes, it fails to 
connect the Reliance Company with the bank. The most that can be 
said of this testimony is that it gives rise to an inference that the 
Reliance Company became indebted to the Memphis Company, but 
neither this testimony nor any thing contained in the record justifies 
a further inference that there was an intent to secure any such indebt- 
edness through the pledge of the Reliance Company's bonds. 

It is not pretended, much less shown, that any of the money repre- 
sented by the notes of the Memphis Company was loaned by the bank 
upon any promise or request of the Reliance Company, or upon any 
understanding between the bank and either of the companies, or even 
with knowledge on the part of the bank, that the money was to be used 
for thé benefit of the Reliance Company. The bank, therefore, must 
avoid the gênerai rule that one person cannot make another his debtor 
without that other's consent. The law, it is true, will in certain cases 
imply the existence of a contract where the facts do not, and upon the 
principle that one may not enrich himself unjustly at another's ex- 
pense; but this principle can afford the bank no claim against the 
Reliance Company. AU the money obtained upon the notes of the 
Memphis Company was parted with by the bank upon the faith of that 
company's promise and the pledge of its own bonds, and thus, since 
no fraud is either alleged or proved, the Memphis Company's title to 
the money became absolute ; whatever portion of this money, and the 
amount is not shown, Harvey may hâve used for the benefit of the 
Reliance Company, was therefore money of the Memphis Company 
and not of the bank ; accordingly the bank cannot invoke the rule that 
allows money to be followed in equity, for that rule is confined to 
cases in which the money has the character of a trust fund. Peters 

Alapes V. German Bank of Tilden, 176 Fed. 89, 90, 99 O. C. A. 609 (C. C. A. 8), 
by Judge Sanborn ; Kellogg-Mackay Co. v. Havre Hôtel Ce, 199 Fed. 727; 
733, 118 O. C. A. 165 (O. C. A. 9) ; In re Prospect Worsted Mills, 126 Fed. 1011, 
1014 (D. 0.), per Lowell, J. ; Elevator Co. v. Memphis & Charieston Railroad 
Co., 85 Tenn. 703, 706, 5 S. W. 52, 4 Am. St. Eep. 798 ; and the applicabillty 
of this rule to railroad corporations was not only affirmed in Loulsville, etc., 
Ky. Co. V. LouisvlUe Trust Co., 174 U. S. 552, 567, 19 Sup. Ct 817, 43 U Ed. 
1081, but such a guaranty or any contract to glve one, unless authoiized by 
statute, was stated to be "beyond the scope of the powers of the corporation, 
and strietly ultra vires, unlawful and vold, and incapable of belng made good 
by ratification or estoppel." 
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V. Baîn, 133 U. S. 670, 693, 10 Sup. Ct. 354, 33 L. Ed. 696; Bren- 
nan v. Tillinghast, 201 Fed. 609, 613, 120 C. C. A. 37 (C. C. A. 6) ; 
Cole V. Bâtes, 186 Mass. 584, 587, 72 N. E. 333. The bank's position 
thus amounts to a contention that it can maintain a claim against the 
Reliance Company upon the theory that the law implies a right in 
favor of a créditer against those persons who may be indebted to his 
debtor; but clearly there is no principle of law that will sanction any 
such theory, for the express contract between the creditor and his own 
debtor leaves no room for an implied contract between the creditor 
and his debtor's debtor. King of Spain v. Oliver, Pet, C. C. 276, 
288, Fed. Cas. No. 7,813 (C. C), decided by Mr. Justice Washington 
on circuit. It is impossible, therefore, to deduce any relation of debtor 
and creditor, either of an équitable character or otherwise, between 
the lîank and the Reliance Company. 

It results f rom ail the foregoing considérations that the above-quoted 
provision of the Reliance Company's note, however broadly interpret- 
ed, furnishes no justification for the rétention of the bonds. 

2. Harvey's stock ownership in the Reliance Company gave hint no 
tîtle to the bonds. It is claimed that B. B. Harvey repeatedly stated 
to the bank and the bank believed that he owned thèse bonds; it is 
not shown, nor is it very important, just when thèse statements were 
made, though it appears that they were in fact made. The only basis 
for this assertion of Harvey or for the belief of the bank, as the prési- 
dent of the bank evidently knew, was Harvey's stock ownership in 
the Reliance Company. In the course of his direct testimony Harvey 
said in respect of the two corporations in question : 

"I figured one was In tlie right-hand pocket and the other In the left." 

Again : 

"Q. You heard Mr. Omberg [président of the bank] state you were the own- 
er of the bonds? A. That was true ; I owned the corporations and owned the 
bonds. Q. You made the statement you owned the bonds? A. Yes, sir; I 
didn't hesitate, because I owned the corporations. Q. That was your idea of 
the whole thlng? A. That was my idea; It was my property." 

Moreover, the président of the bank testified in his cross-examina- 
tion: 

"Q. Now, at the tlme you got them, you knew they were the Reliance C!ot- 
ton Company bonds? A. We also thought we knew they belonged to Mr. Har- 
vey, Individually. Q. Mr. Omberg, didn't you understand that, or didn't you 
suppose that, from the fact that Mr. Harvey was the owner or the principal 
Ktockholder in the Reliance Cotton Company — in fact, owned practlcally ail of 
it? A. Yes; Mr. Harvey himself told us he was practlcally the sole owner 
Q. And he assumed, and you assumed, that made hlm the owner of the bonds 
of the corporation? A. He had possession of the bonds, negotlable bonds, and 
lie put them up. I don't know that we questioned the tltle to them. They 
were negotlable, in his hands, and payable to bearer. Q. You knew how they 
were Issued, and the purpose for whlch they were Issued, when they were is- 
sued? A. Yes; the whole thlng was done wlth our knowledge." 

It is not clear whether the leamed counsel for the bank claim that 
Harvey's ownership of stock in the Reliance Company operated to in- 
vest him also with the ownership of the bonds; it is to be inferred 
from the record that counsel disavowed this theory in the court be- 
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low. However this may be, Harvey could not acquire title to the bonds 
in this way. We shall assume for présent purposes that the Reliance 
Company was duly organized under and according to the laws of 
Tennessee, for nothing to the contrary is suggested. We hâve already 
stated the purposes of the corporation. Its authorized capital stock 
was $100,000, divided into shares of $100 each. At the first meeting 
of the incorporators five persons subscribed for 800 shares, B. B. Har- 
vey and W. M. Black each for 398 shares, two persons each for 1 
share, and W. W. Barbour (who was président of the company at the 
time the bonds in question were issued) for 2 shares. Harvey subse- 
quently purchased the shares of Black, but the other 4 shares are ap- 
parently outstanding. None of the small shareholders paid for his 
stock, though no reason appears why thèse holders could not be re- 
quired to pay for their shares. Further, a subscriber for stock in a 
private corporation, even a director of the company, may obtain title 
to his stock by gift, or hold it upon a trust, and still be legally quali- 
fied to act, the one as a stockholder and the other as a director ; both 
are to be regarded, certainly in a case like this, as corporate stock- 
holders, and the director also as a corporate officiai. Kardo Co. v. 
Adams, 231 Fed. 950, 965, 146 C. C. A. 146 (C. C. A. 6) ; Salomon 
V. Salomon & Co., [1897] A. C. 22, 46. Directors and officers of the 
company were chosen annually from the time of the organization of 
the corporation at least until July 21, 1913, when the bonds and deed 
of trust in question were required by the stockholders and board of 
directors to be issued. While the date on which the company was 
adjudicated bankrupt is not shown in the record, concededly the case 
under review was begun and the decree entered upon the theory that 
the bankruptcy of the corporation had been judicially declared. In 
view of thèse facts, it is plain that the corporate organization, the légal 
entity, was preserved at least throughout the period of the présent 
transactions. 

It is settled that a corporation, the artificial being, not the stock- 
holding body, owns the property ; that the corporation alone can trans- 
f er the property, or charge it with liens, or the like ; and that the cor- 
poration can act only through prescribed agencies, and subject to the 
limitations imposed by law. Humphreys v. McKissock, 140 U. S. 304, 
312, 11 Sup. Ct. 779, 35 Iv. Ed. 473; Gottfried v. Miller, 104 U. S. 521, 
528, 26 h. Ed. 851 ; Porter v. Fittsburg Bessemer Steel Co., 120 U. S. 
649, at 670, 7 Sup. Ct. 741, 30 L. Ed. 830; Woodrufï v. Shimer, 174 
Fed. 584, 586, 98 C. C. A. 430 (C. C. A. 3) ; American Preservers' Co. 
V. Norris, 43 Fed. 711, 714, and citations (C. C, per Thayer, J.) ; Fitz- 
gerald V. Missouri Pac. Ry. Co., 45 Fed. 812, 818 (C. C, per Caldwell, 
J.); Electric Ry. Co. v. Jamaica & B. R. Co., 61 Fed. 655, 678, 679 (C. 
C, per Townsend, J.) ; In re Roanoke Furnace Co., 166 Fed. 944, 952 
(D. C, by présent Circuit Judge McPherson); Rough v. Breitung, 117 
Mich. 48, 54, 75 N. W. 147; England v. Dearborn, 141 Mass. 590, 591, 
6 N. E. 837. This doctrine prevails where even the entire capital stock 
is owned by a single person, and this, too, in Tennessee, where the prés- 
ent corporation was created. Parker v. Bethel Hôtel Co., 96 Tenn. 
252, 275, 277. 34 S. W. 209, 31 L. R. A. -706; and see Porter v. Pitts- 
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burg Bessemer Steel Co., supra, 120 U. S. at page 670, 7 Sup. Ct. 741, 
30 L. Ed. 830; Woodruff v. Shimer, supra, 174 Fed. at pages 585, 586, 
98 C. C. A. 430 ; Fitzgerald v. Missouri Pac. Ry. Co., supra ; England 
V. Dearborn, supra ; Baldwin v. Canfield, 26 Minn. 43, 53, 58, 1 N. W. 
261, 276; Wheelock v. Moulton, 15 Vt. 519, 521; City of Louisville 
V, McAteer (Ky.) 81 S. W. 698, 1 L. R. A. (N. S.) 766. It must follow 
that the absolute ownership of the bonds in question was in the corpo- 
ration itself until they were delivered in pledge to the bank to secure 
payment of the company's note for $10,000, and that upon payment 
of the note the company's ownership of the bonds and its right to 
their exclusive possession again became absolute, unless it can be said 
that through their negotiable quality (in connection with Harvey's as- 
serted ownership of them, as before pointed out) the bank acquired 
a right to apply them as security for the Memphis Company's debt. 

[4] 3. The bank, in retaining the bonds as security for the Mem- 
phis Company's debt, is not a holder in dite course. It is earnestly con- 
tended that the bank is entitled to rely on the negotiable character of 
the bonds and Harvey's asserted ownership of them to sustain its al- 
leged right to retain them in pledge. This takes no account of the 
bank's knowledge of the origin of the bonds, or of the accomplish- 
ment of the object of their issue before their rétention to secure the 
Memphis Company's notes. We hâve seen that the président of the 
bank testified in référence to the transaction and the bonds as f oUows : 

"Q. You knew how they were issued, and the purposes for which they 
■were Issued, whan they were issued V A. Yes ; the whole thing was donc with 
our knowledge." 

It was found by Judge McCall that, as respects the use of thèse 
bonds to secure debts of the Memphis Company, the bank did not ob- 
tain them in due course; and we think this conclusion is sustained by 
the record. The bank knew that the Reliance Company had issued 
the bonds to secure its own note, and the bank dealt with the Compa- 
ny as the owner of the bonds ; this was inconsistent with any idea that 
the bonds were owned by Harvey. The real basis for Harvey's asser- 
tion and the bank's assumption (or belief, if it may be so called) that 
he was the owner of the bonds was the supposition of each that he 
owned the corporation. No other conclusion is reconcilable with the 
admissions of Harvey and the évident knowledge of the bank's prési- 
dent ; but it scarcely is necessary to say that the bank cannot take ad- 
vantage of this clear mistake of law. 

[5J Further, even if it were important, the Reliance Company re- 
ceived no considération at the time its bonds were applied in pledge to 
secure notes of the Memphis Company. It is argued that the previous 
loans to the Memphis Company, which were consolidated and repre- 
sented by demand notes when the bonds were last pledged, were a 
sufficient considération to sustain this pledge ; but the considération 
(assuming that such a transaction amounted to one) moving to the 
Memphis Company was not a considération upon which the Reliance 
Company could lend its crédit, if in truth any considération would 
uphold such an agreement. Inevitably then, the bank fails in two es- 
sential particulars to show that it is a "holder in due course" within the 
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meaning of the Tennessee Negotiable Instruments Act: In the first 
place, it did not take the bonds "for value" ; and, secondly, it had no- 
tice of the "defect in the title" of Harvey to the bonds. Acts Tenn. 
1899, p. 150. The question, therefore, does not arise, upon vvhich 
counsel place so much stress, whether in view of the negotiable char- 
acter of the bonds it can be said that the bank was put upon notice as 
to Harvey's title; for the truth is the bank knew it was withholding 
bonds of the Reliance Company, not bonds of Harvey, to secure debts 
of the Memphis Company. As respects the Reliance Company the 
pledge was ultra vires and void. Hence the knowledge of the bank was 
fatal to the transaction; it was, indeed, quite as fatal as if the transac- 
tion had been conceived and executed with intent to defraud the Reli- 
ance Company, or as if the issue and first pledge of the bonds had been 
made with a like purpose ; for, af ter ail, knowledge of fraud is but one 
of the grounds for denying to holders of negotiable instruments the 
status of a holder in due course. We may add that in view of thèse 
facts Judge McCall was right in holding that the instant case cannot 
be effectively distinguished in principle from the décision of this court 
in Germania Safety Vault & Trust Co. v. Boynton, 71 Fed. 797, 801, 
19 C. C. A. 118, 121, where, in speaking of negotiable corporate bonds 
that had been pledged to secure the debt of another, the late Mr. Jus- 
tice Lurton said : 

"Its [the company's] obligations entered Into for that purpose would be 
vold in the hands of one who took them with notice." 

See, also, Hatch v. Johnson Loan & Trust Co., 79 Fed. 828, 836 (C. 
C.) ; Wheeler v. Home Savings Bank, 188 111. 34, 38, 58 N. E. 598, 80 
Am. St. Rep. 161. 

The décisions themselves upon which counsel rely in support of their 
claim that the negotiable character of the bonds warrants the rétention 
in issue hère, as, for example, Murray v. Lardner, 69 U. S. (2 Wall.) 
110, 121, li7 L. Ed. 857, recognize the rule that no protection is fur- 
nished to persons dealing in negotiable instruments with notice of facts 
affecting the validity of the transactions. And see King v. Doane, 139 
U. S. 166, 173, 11 Sup. Ct. 465, 35 L. Ed. 84. 

[G] Attention should hère be called to counsel's insistence that fraud 
is not specifically alleged or proved in respect of any of the transactions 
presented and, on the contrary, that the évidence shows honesty of pur- 
pose on the part of both the bank and Harvey. Nor can it escape at- 
tention that the case does not présent any question of préférence under 
the bankruptcy law ; it may be assumed, though it does not appear in 
the record, that the transactions in issue occurred more than four 
months prior to the commencement of the bankruptcy proceeding. We 
do not regard either this contention of counsel or the date of the bank- 
ruptcy as material in a case like tliis. It is enough to know, since it 
appears in the évidence, that the Reliance Company has creditors ; that 
this Company was dealing, on the one hand, with persons who must 
hère be assumed to hâve just claims against it; and that Harvey, on the 
other hand, was undertaking to dispose of the property of the Compa- 
ny in substantial part, if not in whole, through pledge of the company's 
bonds to secure a debt not of that company but of the Memphis Com- 
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pany. Considering the rights, then, of the respective parties who are 
hère making claims to the bonds, the bank, although in possession of 
the bonds, is neither a créditer nor pledgee of the Reliance Company, 
while the trustée is claiming surrender and cancellation of the bonds for 
the benefit of acknowledged creditors of that company, the bankrupt; 
in other words, the bank holds the bonds without right, while the trus- 
tée has, through opération of law, succeeded to the title of the bank- 
rupt to the bonds. Bankruptcy Act July 1, 1898, c. 541, § 70, 30 Stat. 
565 (Comp. St. 1913, § 9654). And, since the Ijonds are not "in the 
custody of the bankruptcy court," he must also be "deemed vested with 
ail the rights, remédies, and powers of a judgment creditor holding an 
exécution duly returned unsatisfied." Act June 25, 1910, c. 412, § 8, 
36 Stat. 840 (Comp. St. 1913, § 9631); Massachusetts Bonding & Ins. 
Co, V. Kemper, 220 Fed. 847, 851, 136 C. C. A. 593 (C. C. A. 6). It 
foUows that the efifect of the bank's rétention of the bonds was wrong- 
fully to couvert them to its use, and that the trustée is entitled to hâve 
them, as also the trust deed, surrendered for purposes of cancellation. 
The decree vvill be affirmed, with costs. 
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(Circuit Court of Appeals, Sixth Circuit. February 6, 1917.) 

No. 2889. 

1. Bankruptcy ©=219 — Partnership— Effect of Adjudication. 

The adjudication in bankruptcy of a partnership on a ground involving 
Its insolvency, Includes a détermination that the applicable portions of 
the separate estâtes of the partners, as well as the partnership estate, 
are in the proeeeding to be subject to the payment of the partnership 
debts, regardless of whether ail or any of the partners themselves are ad- 
judged hankrupt, so that it is wlthin the jurisdiction of the court of 
bankruptcy to pass on the aets of individual partners in promising to pay 
and in securing on their Individual properties a partnership debt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 356; Dec. Dlg. 
<S=>219.] 

2. Bankuuptcy <S=5l65(2) — Partnership — Préférences — ^Acts of Partners. 

For insolvent partners of an insolvent firm, within four tnonths of pé- 
tition in bankruptcy agalust the firm, to secure a firm creditor on their 
separate estâtes, under the guise of treating hinï as their private creditor, 
is a préférence ; it involving the wrongful use of assets equitably belong- 
ing to ail the joint creditors. 

[Ed. Note. — For otlier cases, see Bankruptcy, Dec. Dig. ig=>165(2).] 

3. Bankruptcy ©=219 — Partnership— Maeshalino Assets. 

The court, in proceedings in which a partnership alone is adjudged 
bankrupt, may, even if acts of partners in securing a firm creditor .on 
their individual properties do not amount to technical préférences, set 
them aslde under its power, givea by Bankr. Act July 1, 1898, c. 541, § 
5g, 30 Stat. 547 (Comp. St. 1913, § 0589), to marshal the assets of the 
partnership estate and the individual estate, so as to prevent préférences 
and secure the équitable distribution of the property of the several es- 
tâtes. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 356 ; Dec. Dig. 
<S=5>219.] 

@::3For otber casek see same topic & KEY-NUMBER in aU Key-Numbered Digesta & Indexes 
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Appeal from the District Court of the United States for the East- 
em IMvision of the Northern District of Ohio; John H. Clarke, 
Judge. 

Pétition by Oscar Diser, trustée in bankruptcy, against the Ft. Pitt 
Coal & Coke Company and others. From an adverse decree, the 
named company appeals. Affirmed. 

G. T. Ohl, of Youngstown, Ohio, for appellant. 
J. W. Ford, of Youngstown, Ohio, for appellees. 

Before WARRINGTON and DENISON, Circuit Judges, and 
HOLLISTER, District Judge. 

WARRINGTON, Circuit Judge. John L. Gréer, William G. Gréer, 
and Robert C. Gréer were partners and dealing in coal at Youngstown, 
Ohio, under the firm name of Gréer Bros., when (on February 26, 
1915) the involuntary pétition in bankruptcy was filed which gave 
rise to the présent controversy. The pétition alleged that "Gréer 
Bros." were "insolvent, and that within four months next preceding" 
they had committed certain acts of bankruptcy, among which was an 
unlawful préférence made in favor of the Ft. Pitt Coal Company of 
Pittsburgh, and the prayer was that "Gréer Bros, may be adjudged 
* * * to be bankrupt." In March followirig, John L. Gréer, Wil- 
liam G. Gréer, and Robert C. Gréer were "declared and adjudged bank- 
rupts as a partnership." Whether the form of the pétition and that 
of the adjudication were regarded by the trial judge, the présent Mr. 
Justice Clarke, as involving both the partnership and the individuals 
composing it, in the sensé that ail were alike adjudged bankrupt, is not 
certain ; but it is clear that the court exercised jurisdiction over the 
property both of the partnership and the individual partners, and that 
this was donc without objection on the part of either the partnership 
or any of its members. However, one of the firm creditors, the Ft. 
Pitt Company, to whom both the référée and the trial judge found 
that unlawful préférences had been given, reserved exceptions to such 
findings, and particularly to the portions which concerned transactions 
had between that company and two members of the partnership. The 
important question for décision hère grows out of the transactions last 
mentioned. 

The bankrupt partnership was indebted to the Ft. Pitt Company in 
the sum of $4,373.30. In December, 1914, the company placed its claim 
in the hands of an attorney for collection, and on the 31st of the month 
the matter was adjusted by giving to the Ft. Pitt Company two cog- 
novit notes and certain security. One of the notes was for $4,000, 
signed by Gréer Bros, and two members of the firm, viz., John L. 
Gréer and Robert C. Gréer, and secured by a mortgage of that date 
on the real estate of Robert C. Gréer; and this note was further 
secured by a chattel mortgage of the same date on the personal prop- 
erty of the firm and the personal property of John I^ Gréer, but this 
instrument was not filed according as the Ohio statute required ; the 
filing was delayed until February 6, 1915. The other cognovit note 
was signed by Gréer Bros., John L. Gréer, and Robert C. Créer, and 
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was for $373.30. Judgment was taken on this note, February 28, 1915, 
against "J. L. Gréer and Robert Gréer, partners trading as Gréer 
Bros., and individually." 

The trustée in bankruptcy. Oscar Diser, was appointed April 10, 
1915, and pétitions were filed later by him, asking sales of the personal 
property of both the partnership and John L. Gréer and the real 
property of Robert C. Gréer, and praying, among other things, that 
the Ft. Pitt Company be required to appear and set up by answer 
such interest as it claimed to hâve in this personal and real property. 
The Ft. Pitt Company, through separate answers and cross-petitions, 
alleged its daims in respect of both classes of property, and prayed 
for orders finding the validity, extent, and priority of its liens under 
the judgment, the chattel mortgage, and the real estate mortgage, and 
directing sale of the personal property clear of incnmbrances and trans- 
fer of its lien to the sales proceeds, but objected to any order of sale 
of the real estate, and, on the contrary, asked that the application for 
such sale be dismissed. The trustée filed an answer to the cross-peti- 
tion of the Ft. Pitt Company as to the real estate of Robert C. Gréer, 
denying that the company obtained a lien thereon through the note 
and mortgage bef ore mentioned, and alleging that such note and mort- 
gage amounted to a préférence. 

Evidence was received under the issues so presented, and findings 
and orders were made in substance as follows : (a) That the note for 
$4,000, and the chattel mortgage covering the personalty of the part- 
nership and of John L. Gréer, each constituted a préférence against 
partnership creditors in favor of the Ft. Pitt Company; ail the per- 
sonal property was sold, according to order, and the proceeds derived 
f roni the sale of the firm's portion were ordered to be distributed, but 
the proceeds arising from the sale of John L. Greer's portion were re- 
tained subject to further order. (b) That the judgment on the note for 
$373.30 and the mortgage on Robert C. Greer's realty each also consti- 
tuted a préférence against the partnership creditors in favor of the Ft. 
Pitt Company ; orders were entered directing the realty to be sold and 
the proceeds, after satisfaction of liens f ound in favor of persons other 
than the Ft. Pitt Company, to be distributed among the gênerai cred- 
itors. The Ft. Pitt Company appeals. The company has also sought 
to hâve the proceedings revised in matter of law, but the appeal was 
its true remedy, and hence the pétition to revise will be dismissed. 

[ 1 ] We see no reason to disturb the findings as made by the référée 
and the trial judge. The only questions requiring considération are 
whether the findings and orders made in respect of the acts of John 
L. Gréer and Robert C. Gréer in promising to pay a partnership debt 
and in securing it were within the jurisdiction of the court, and, if so, 
whether the transactions effected préférences against the partnership 
creditors. As to the question of jurisdiction, if it could safely be said 
that the members composing the partnership, as well as the partner- 
ship itself, were each adjudged bankrupt, the court's jurisdiction could 
not be questioned. We prefer, however, to assume that the bank- 
ruptcy proceeding and the adjudication were aimed at the partnership 
alone ; for upon this hypothesis, as well as upon the other, we think the 
jurisdiction of the court reached the property of the individual mem- 
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bers. Thîs is because of the necessity in this instance to resort to 
the property of the individual members of the partnership in order to 
wind up its affairs ; indeed, one of the essential f acts alleged in the 
pétition and necessarily found by the adjudication was the insolvency 
of the partnership, and the conclusive inference is that the partners 
themselves were insolvent, since insolvency of a partnership is impos- 
sible while its members are able to pay its debts. It is to be added 
that the copartners hère made no objection ; indeed, they in effect 
assented to the orders of the court, entered upon the pétition of the 
trustée, directing sales of the individual property. 

It is settled that where a partnership is declared bankrupt on a 
ground involving its insolvency, although one or more, but not ail, of 
the individual members are declared bankrupt, the effect of the ad- 
judication is to draw to the jurisdiction and administration of the 
bankruptcy court the separate estâtes of ail the partners as well as the 
partnership estate. This was so decided in Francis v. McNeal, 186 
Fed. 481, 485, 108 C. C. A. 459 (C. C. A. 3), affirmed in 228 U. S. 695, 
701, 33 Sup. Ct. 701, 702, 57 h. Ed. 1029, L. R. A. 1915E, 706, Mr. 
Justice Holmes saying: 

"On the other hand, It would be an anomaly to allow proeeedlngs In bank- 
ruptcy against joint debtors, from some of whom, at any tlme before, pend- 
Ing, or after the proceedlng, the debt could be collected in full. If such pro- 
eeedlngs were allowed, it would be a further anomaly not to dlstribute ail the 
partnership assets. ïet the individual estate, after paying prlvate debts, is 
part of those assets so far as needed. Section 5f. Finaily, it would be a 
third inoongrulty to grant a discharge in such a case from the debt consid- 
ered as joint, but to leave the same persons liable for it eonsidered as sev- 
eral. We say the same persons, for, however much the différence between 
flrm and member under the statute be dwelt upon, the flrm remains at com- 
mon law a group of men, and wlll be dealt wlth as such in the ordinary courts 
for use in whlch the discharge is granted. If, as in the présent case, the 
partnership and individual estâtes together are not enough to pay the part- 
nership debts, the rational thing to do, and one certainly not forbidden by the 
act, is to adminlster both in bankruptcy. If such a case Is within section 5h, 
it is enough that Francis never has objected to the flnm property being ad- 
mlnistered by the trustée." 

The same rule was laid down in Dickas v. Bames (1905) 140 Fed. 
849, 851, 72 C. C. A. 261, 263, S h. R. A. (N. S.) 654 (C. C. A. 6), 
where Judge Severens said : 

"One who combines with others in a partnership enterprise becomes bound 
for the payment of the partnership debts. As partner he shares the fortunes 
of the partnership. In certain circumstances it may become subjeet to the 
exercise of the powers of a court of bankruptcy, where Its resources wlll be 
gathered in to satisfy the claims of credltors. One of those resources Is the 
liabllity of the partner, for which his Individual property stands charged. 
It is true that by vlrtue of the rule In equity, as well as tn bankruptcy, for 
the marshaling and distribution of assets, his individual property is first ap- 
plicable to the payment of his prlvate debts, if there be any. The surplus 
then becomes assets for the payment of the partnership credltors." i 

1 Of course, such décisions as thèse concern the effect of the présent Bank- 
ruptcy Act, which treats a partnership as a distinct entity, and so gives rise 
to the question how the court adjudicating a firm bankrupt, but not its indi- 
vidual members, may. reach the property of the nonbankrupt partners. The 
décision in Dickas v. Bames was criticized by Prof. Brannan in June, 1907 
(20 Harvard Law Review, 589). It was, however, held. In harmony with tUe 



FT. PITT COAL & COKE CO. V DISEB 447 

Again, in Armstrong v. Fisher, 224 Fed. 97, 99, 139 C. C. A. 653, 
655 (C. C. A. 8), Judge Sanbom said : 

"The second objectton ralses thls question: May a court of bankruptcy 
whlch bas adjudged a partnership, composed of two members, and one of Its 
members, bankrupt, draw to Itself and admlnlster the property of the other 
member, and require hlm to flle a Ust of his indivldual credltors and a sched- 
ule of bis assets? There was a tlme when thls question was deba table. 
• ♦ * But It is so no longer. The Suprême Court of the United States has 
decided that the provision of section 5h of the Bankruptcy Law, * * • 
that 'in the event of one or more, but not ail, of the members of a partnership 
belng adjudged bankrupt, the partnership property shall not be administered 
In bankruptcy, unless by consent of the partner or partners not adjudged 
bankrupt,' whlch counsel for the petitloner invoke, Is inapplicable to a case of 
thls character, la limlted In its effect to those cases in which one or more, 
but not ail, of the partners hâve been, and the partnership has not been, ad- 
judged bankrupt, and that, even if such a case as that In hand were governed 
by section 5h, the fallure of the petitloner to object to the administration of 
the partnership property In bankruptcy and himself to settle the partnership 
business, virould estop hlm from successfuUy claiming that bis Indlvidual es- 
tate could not be drawn into and administered by the bankruptcy court. 
Francis v. McNeal, 228 V. S. 695, 700, ÎOl [33 Sup. Ct. 701, 57 L. Ed. 1029, 
h. U. A. 1915E, 700]." 

The rule was also applied in Menke v. Sunderman, 186 Fed. 486, 108 
C. C. A. 464 (C. C. A. 3) ; In re Stokes, 106 Fed. 312 (D. C), by prés- 
ent Circuit Judge McPherson ; In re Lattimer, 174 Fed. 824, 826 (D. 
C.) ; In re Hansley & Adams, 228 Fed. 564, 566 (D. C). To the same 
effect is In re Meyer, 98 Fed. 976, 979, 39 C. C. A. 368 (C. C. A. 2), ap- 
proved in Vaccaro v. Security Bank, 103 Fed. 436, 442, 43 C. C. A. 279 
(C. C. A. 6), which in turn is approved in Francis v. McNeal, supra, 
228 U. S. at 702, 33 Sup. Ct. 701, 57 L. Ed. 1029, L. R. A. 191 SE, 706. 

The logic of the foregoing décisions is that the adjudication in 
bankruptcy of a partnership on a ground involving its insolvency, in- 
cludes a détermination that the applicable portions of the separate 
estâtes of the partners, as well as the partnership estate, are in that pro- 
ceeding to be subjected to the payment of the partnership debts, re- 
gardless of whether ail or any of the partners themselves are adjudged 
bankrupt. It was therefore well within the jurisdiction of the court 
below to pass upon the acts of John L. Gréer and Robert C. Gréer in 
promising to pay and in securing a partnership debt. 

[2] We corne next to the question whether the acts of thèse two 
partners effected préférences against the partnership creditors. It is 
objected that their acts could not amount to préférences; for (a) the 
partners hâve not been adjudged bankrupt, and (b) their acts at most 
had the effect of making the Ft. Pitt Company the individual créd- 
iter of each of thèse partners, in addition to its existing rights as a 
créditer of the partnership. The argument made in support of the first 
of thèse grounds is that under section 60 préférences can be predicated 
only of the acts of persons who hâve subsequently been declared bank- 
rupt, and therefore that the acts of thèse partners cannot be regarded 

prlndple of that décision. In Ee Telfer, 184 Fed. 224, 106 O. C. A. 366 (0. C. 
A. 6), that the bankruptcy provisions recognlzlng the partnership entlty were 
designed to be remédiai, rather than to change the substantlve rights of elther 
bankrupt partuerships or their credltors. 
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as préférences; and for a like reason it îs said that the judgment 
obtained by tlie Ft. Pitt Company against thèse partners individually 
cannot be treated as falling within section 67f , since that section relates 
only to judgments obtained against a person who is "adjudged a bank- 
rupt." It is urged in support of the second of thèse grounds that, 
in view of the partnership entity, as recognized by the Bankruptcy Act, 
the portions of the separate estâtes of thèse two partners not needed 
to pay their private debts were not chargeable with the partnership 
debts until the partnership estate should be exhausted, and hence that 
it was open to the partners each to make the Ft. Pitt Company his pri- 
vate creditor and so charge his whole separate estate with the payment 
of the company's claim and in priority to the partnership creditors. 
While both of thèse grounds may seem at fîrst blush to be technically 
correct, yet in a case like this they are devoid of merit. In the first 
place, they yield no récognition to the principle that at the time the 
acts in question were committed, the partners were liable in solido for 
the debts of the partnership. It was found below by the référée and 
the trial judge, and the findings are undoubtedly correct, that on the 
date of thèse acts (and they occurred within four months before the 
filing of the pétition) the partners were both insolvent; indeed, the 
most that is claimed in this respect is that the partners would hâve 
been solvent but for their liability upon the firm debts. Hence, if the 
judgment and the two mortgages were permitted to stand, they would 
operate to transfer not only the portions of the separate property of 
thèse members which must first be devoted to the payment of their 
private debts, but also the portions which are subject to the debts of 
the partnership. After referring to the entity of a firm as distinct 
from its members, Mr. Justice Holmes said, in Francis v. McNeal, 
supra, 228 U. S. at page 699, 33 Sup. Ct. at page 702, 57 h. Ed. 1029, 
L. R. A. 191 SE, 706: 

"But the fact remalns as true as ever that partnership debts are debts of 
the members of the flnn, and that the indivldual liability of the members is 
ijot collatéral like that of a surety, but primary and direct, whatever prior- 
ities there may be In the marshaling of assets. The nature of the liability 
is determined by the common law, not by the possible intervention of the 
Banliruptcy Act." 

In the next place, upon facts almost identical with those attending 
the acts of John L. Gréer and Robert C. Gréer, it was held in Mills v. 
J. H. Fisher & Co., 159 Fed. 897, 901, 87 C. C. A. 77, 81, 16 L- R. A. 
(N. S.) 656 (C. C. A. 6), that such acts constitute acts of bankruptcy, 
because they operate to transfer partnership assets to one partnership 
creditor against the interests of the other creditors of the same class, 
and so effect préférences against the partnership creditors. True, 
such preferential acts are performed in the names of the partners, yet 
their opération and effect are in substantial measure to transfer assets 
equitably belonging to the partnership creditors to the favored cred- 
itor of that class. The late Mr. Justice Lurton said in the Mills Case : 

"Upon the facts stated la this pétition it is obvions that when one member 
of a firm, which is insolvent and vvithout assets, applies his vrhole separate 
estate in satisfaction of one joint liability, that creditor will receive a greater 
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percentage of hls debt than other credltors of the same class. Thls, at last, 
Is the suprême test of a préférence." 

The inévitable efïect of this ruling is completely to answer tlie in- 
sistence that the partners might through the same acts favor a single 
créditer of the firm by making him also an individual créditer of 
themselves, since such acts cannot simply under another name or pur- 
pose escape the vice of creating préférences; for the transactions, 
however characterized, necessarily involve the wrongful use of as- 
sets equitably belonging to ail the joint creditors. Surely insolvent 
partners of an insolvent partnership cannot rightfully dévote the whole 
of their separate estâtes to the benefit of a single firm créditer under 
the guise of treating him as their private créditer, and se ignore their 
joint and several liability to ail the firm creditors. 

[3] Further, if we were in errer in treating the acts of thèse two 
partners as préférences and as a wrongful appropriation of assets eq- 
uitably belonging to the partnership creditors to the use of a single 
créditer of that class, it cannot escape attention that the practical efïect 
of the acts of thèse partners is the same as it would hâve been had 
the partners, îls well as the partnership, been adjudged bankrupt, in 
which case their acts weuld unquestienably hâve been open to a 
charge ef technical préférence ; and in view ef the facts already shewn 
thât the adjudication actually made resulted in drawing thèse individ- 
ual assets into the jurisdiction and administration of the bankruptcy 
court, and since in every équitable sensé thèse acts were the équivalents 
of technical préférences, the court itself might well set them aside in 
virtue of its pewer under section 5g to "marshal the assets of the part- 
nership estate and the individual estâtes se as te prevent préférences 
and secure the équitable distribution of the property ef the several 
estâtes." Judge Lowell said of section 5g in Re Denning (D. C.) 114 
Fed. 219, 221 : 

"Moreover, section 5g of the Bankruptcy Act was Intended, I believe, to 
clear up the whole matter, and to permit the court to deal wlth conversions 
of this klnd so as not only to prevent préférence in the technical meaning of 
that Word, but also so as to 'secure the équitable distribution of the property 
of the several estâtes.' " 

This view ef Judge Lowell is in accord with that ef the late Cir- 
cuit Judge Adams, who, as District Judge, decided the case of In re 
Jones, 100 Fed. 781. There an insolvent member of an insolvent firm 
caused his overdue individual note to be indersed in the name of the 
firm without any new considération moving to the firm. Judge Adams, 
in view of the crediter's knowledge of thèse conditions, held this to be 
a fraudulent attempt to pref er the holder of the note ever ether cred- 
itors by cenverting the individual debt of the maker into a partner- 
ship obligation, and, under the pewer vested in the court by section 
5g to marshal the assets of the bankrupts "se as te prevent préfér- 
ences and secure the équitable distribution of the property," denied the 
right to prove the note as a claim against the joint estate. 

We may add that in our view the instant case cannot en principle be 
efïectively distinguished f rom what it would hâve been had the part- 
ners themselves been adjudged bankrupts. It is clear that if this had 
239 F.— 29 
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happened there would hâve been no room for the contentions made 
hère. What is sought to be done is opposed to the principle of équi- 
table distribution embodied in the Bankruptcy Act ; it would give ex- 
clusively to one joint créditer the entire joint assets of the insolvent 
partners; it would not, of course, defeat the claims of their individ- 
ual creditors, but it would prevent the other joint creditors from sharing 
equally with the Ft. Pitt Company in the surplus of thèse two individ ■• 
ual estâtes ; and we cannot think that in the présence of an adjudica- 
tion against the firm the absence of a formai proceeding against the 
partners is sufficient to entitle them or their favored creditor success- 
fully to resist the rule which plainly would be applicable under an ad- 
judication against both the firm and the partners (In re Frazer, 221 
Fed. 83, 85 [D. C] ; In re HuU, 224 Fed. 796, 799 [D. C.]), although 
the facts of the latter case were not regarded as sufficient to constitute 
a préférence. 

Upon ail thèse considérations, we hold that the acts of John L. Greei 
and Robert Ç. Gréer in undertaking to pay the debt of the partnership, 
and to secure such debt, operated to create forbidden préférences as 
against the gênerai creditors of the partnership estate, and so justified 
the court in setting them aside ; hence the decree will be affirmed. 



LUCAS V. SCOTT et al. 

(Circuit Court of Appeals, Nlnth Circuit. January 8, 1917.) 

No. 2840. 

1. WiLLS ©=440 — CoNSTEUCTioN— Intention or Testatob. 

The cardinal rule for the construction of wills Is to ascertaln the in- 
tention of the testator, which is to be found from the langtiage of the will 
and the entire contest thereof, and not from Isolated provisions or ex- 
pressions; and, having aseertalned tloo gênerai purpose of the testator, 
the court Is to be guided by that, rather than by arbltrary or technleal 
rules. 

[Ed. Note. — For other cases, see Wills, Cent. Dlg. § 956 ; Dec. Dig. <®=> 
440.] 

2. Wills <g=>602(l) — Consteuction— Devise of Land. 

A testator, who owned a tract of land then under lease for 25 years, 
provided by article 1 of hls will that one-third of the rental should be 
paid to hls wldow and the renfainlng two-thlrds to hls "children or sur- 
vlving children" In equal shares, with a further provision that In case 
of the death of the wldow her share should be ec|ually divided among the 
children or surviving children. Article 3 provided: "At the expiration 
of the 26 years lease * * * it Is my sincère wlsh and will that my 
lands shall befall in equal shares and Interest upon my three sons, 
* * * or then surviving sons or son, provided, however, that at such a 
tlme thèse my sons or son, shall pay to each one of my daughters or sur- 
viving daugbters the sum of $5,000;" also that in case one or more of 
the sons should not make such payment the others or other son should 
"hâve the rlght to buy" the whole of the land by making the paym'ents 
to the daughters and paylng the same amount each to the shortcoming 
sons or son. By article 4 it was provided that, should such payments 
not be made, the land should be sold or leased, and the money derlved 
from the sale or lease "equally divided amongst my children or their 

^=3For other cases see same toplc & KEY-NUMBER In ail Ke7-Numbered Digests & Indexe* 
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lawful heirs and assigns." Held, that the words "daugtters or surviving 
daughters" in article 3 were used iu the same sensé as the words "niy 
children or surviving children" in article 1, as m'eanlng the daughters 
who survived the testator and not those who survived the lease ; that the 
paramount purpose of the testator, as gathered from ail of tlie provi- 
sions of the will, was to leave the land to his children who survived hiin, 
and to vest an equal estate therein in each, subject to a contingent dft- 
feasance, on termination of the lease, of the interest of the daughters and 
of any shortcoming son b5' the paymeut to him of cash by one or more 
of the then surviving sons, In case any éf them should exercise the option. 
[I':d. Note— For other cases, see WlUs, Cent. Dig. §§ 1351, 1352, 1359; 
Dec. Dig. <S=602(1).] 

3. POWERS <S:=>28 — ASSIGNABILITY. 

Under article 3 of said wlU, confstrued in the llght of Its other provi- 
sions and of the testator's gênerai purpose and "sincère wlsh" as therein 
expressed, the privilège given the sons, or either of them, of acquiring the 
interests of the daughters in the laud, was Personal, and not assignable, 
and a grantee of the sons could not enforce such right of purchase. 

[Ed. Note. — For otlier cases, see Powers, Cent Dig. § 79; Dec. Dig. 
(S=328.] 

In Error to the Suprême Court of the Territory of Hawaii. 

Action by Mary N. Lucas against Walter W. Scott, Janet M. Scott, 
and Rubena F. Scott, minors, and the Bishop Trust Company, Limited, 
guardian of their estate. Judgment for défendants, cind plaintifï brings 
error. Afjirmed. 

This is a writ of error to review the judgment of the Suprême Court of 
Hawaii upon a case submitted to that court under sections 2381, 23S2, and 
2383 of the Eevised Laws of Hawaii of 1915, upon an agreed statement of the 
facts. The facts as agreed to are substantially the following: Christian 
Henry Bertelmann, of Hawaii, died on or about February 15, 1895, belng at 
that time seised in fee of the lands which are the snbject of the controversy. 
He owned other property not Involved in the suit. He left surviving him 
three sons, Frank, Henry, and Christian, and six daughters, Catherine, An- 
gellne, Wilhelmina, Justine, Joséphine, and Béatrice, who ail still survive, ex- 
ceptlng Catherine, who dled on or about September 10, 1905, leavlng surviving 
her three children, Walter "W. Scott, Janet M. Scott, and Rubena F. Scott, the 
défendants in error in the présent case. Catherine's husband died in Janu- 
ary, 1908. The testator's widow died in September, 1915. The Bishop Trust 
Company, Limited, is the guardian of the estate of the three minors, the de- 
fendants in error hereln. Bertelmann left a will, which was executed Decem- 
ber 12, 1891. The will was admitted to probate April 18, 1895. Mary N. Lucas, 
the plaintlfC in error, bas by various conveyances acquired ail the right, title, 
and interest of the three sons and the flve livlng daughters of the testator 
under the will. On November 1, 1890, the testator leased to the Kllauea Sugar 
Company ail of the lands which are the subject of the présent controversy 
for the term of 25 years from that date, and that lease continued in opération 
until November 1, 3915. The will contained certain spécifie devises of prop- 
erty to the widow and to each of the sons and daughters. Then followed the 
third and fourth articles whieh contain the provisions out of which the prés- 
ent controversy arises: 

"Third. At the expiration of the 25 years lease with the Kilauea Sugar 
Company It is my sincère vrish and will that my lands shall befall in equal 
shares and interest upon my three sons Frank Charles, Henry Godfrey and 
Christian Sylvester Bertelmann, or then surviving sons or son. Provided 
however that at such a time thèse my sons or son shall pay to each one of 
my daughters ot surviving daughters the sum of flve thousand dollars, $5,000. 
In case one or two of my sons should be at that time, or wlthin a year from 
that time unable to furnish, produce or raise the necessary amount to pay to 

<S=For other cases see same tople & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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each one of my danghters or survlving daughters hls share of the $5,000 peF 
capita, the two or the one of my sons wlU hâve a right to buy the whole of 
my lands now leased to the K. S. Co. by paying: 

"1. To each of my daughters or survivlng daughters the amount aforesaid 
of $5,000. 

"2. To my shortcomlng son or sons the same amount of $5,000 each, being 
the same share as will be pald to my daughters. By dolng so, they my sons 
or he my son will enter in full possession of ail my lands ; and their or his 
right and tltle will be undisputable, provided they or he (my sons or son) 
comply and fulfiU tbe above menlioned conditions. 

"3. To my wife Susan Bertelmann a life rent of $2,000 per annum. I niake 
the payment of ail thèse amounts above given a charge upon ail my estat^. 

"Fourth. Should none of my sons be able to pay thèse amounts, then my 
lands will be sold at public auction, or leased over again according to cir- 
cumstances and best advantage of my family. The money deriving from said 
sale or lease will be equally divided amongst my ehildren or their lawful 
heirs and assigns after the distributlve share of dower will hâve been given to 
my wife Susan Bertelmann according to law." 

Antonio Perry, of Honolulu, T. H., for plaintiff in error. 

E. A. Mott-Smith, of Honolulu, T. H., for défendants in error. 

Before GILBERT, ROSS', and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
the contention of the défendants in error that the words '"surviving 
daughters" in article third relate to the time of the testator's death ; 
that Catherine, who survived the testator, but died before the expira- 
tion of the lease, was a surviving daughter within the meaning of that 
article ; that under the will a vested estate, a one-ninth interest, was de- 
vised to her which upon her death descended to her three ehildren ; 
that although, if Catherine had survived the expiration of the lease 
and her interest could hâve been defeated by the payment of $5,000 
to her by her brothers, that interest now vested in the ehildren cannot 
be defeated, because the condition therein expressed has, by her death 
before the expiration of the lease, become impossible of performance, 
and that therefore the three ehildren now own an undivided one-ninth 
interest indefeasible in the lands mentioned in article third. 

The plaintiff in error contends that the expiration of the lease and 
not the death of the testator is the period of survivorship referred to 
in the phrase "surviving daughters" used in article third, and that 
Catherine was not a surviving daughter within the meaning of that 
article; that the devise to Catiierine did not vest an estate in her on 
the testator's death, but an interest contingent upon her surviving the 
term of the lease, and upon the nonpayment to her within one year 
after the expiration of the lease of the sum of $5,000 by the three sons 
or one or more of them; that, whether the devise to Catherine was 
vested or contingent, the condition expressed in article third be it a 
condition of defeasance or a condition of vesting, permitted the sons 
or one or more of them to pay $5,000 to her or her heirs within the 
time stated, and that, Catherine not having survived the expiration of 
the lease, the law does not require the sons or any of them to pay 
$5,000 to defeat the interest which would otherwise hâve gone to Cath- 
erine ; that the ehildren of Catherine hâve now no right or interest in 
the property mentioned in article third ; that the plaintiff in error, the 
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assignée of the three sons, is now the sole owner of the lands with- 
out making any payment to Catherine's children, and that, even though 
the correct construction of the will is that the death of the testator 
was the period of survivorship referred to in article third, and even 
though the devise to Catherine was of an interest which vested at the 
time of the testator's death and descended to her three children, that 
interest was nevertheless defeasible upon payment to them by the sons 
or one or more of them of $5,000; and that the plaintiff in error is 
now entitled to defeat that interest by paying the défendants in errer 
before November 1, 1916, the sum of $5,000. 

The décision of the Suprême Court of Hawaii, consisting of three 
judges, one judge dissenting, was that the death of the testator was 
the period of survivorship referred to, and that Catherine was a sur- 
viving daughter; that the devise to her was of a vested interest, de- 
feasible upon the condition stated, which was a condition subséquent; 
that upon her death her one-ninth interest descended to her three chil- 
dren ; that the condition subséquent named in article third required the 
payment of $5,000 to Catherine personally in her lifetime; that the 
payments of $5,000 to each of the daughters were not to be made un- 
til at and af ter the expiration of the lease ; that by reason of Catherine's 
death prior to that time the defeasance became impossible of perform- 
ance, and that the case stands, therefore, as though there were no con- 
dition of defeasance, and Catherine's children now own an undivided 
one-ninth interest in the lands; and that the plaintiflf in error has no 
right to defeat that interest upon the payment of $5,000. The court 
also held that the privilège granted to the sons to pay the $5,000 to each 
daughter "seems personal" and nonassignable by the sons. 

The défendants in error, in support of their contention, cite the dé- 
cision of the Suprême Court of the Territory of Hawaii of July 29, 
1902, in Bertelmann v. Kahilina, 14 Hawaii, 378, a décision rendered 
by judges other than those who compose the présent court. Frank C. 
Bertelmann and Henry G. Bertelmann, two of the sons of Christian 
Henry Bertelmann, weré the plaintififs in that suit, and the défendants 
were four of the daughters and the widow of the testator. The plain- 
tiffs in that suit claimed to own an undivided one-third in fee simple of 
the lands described in article third. The défendants denied that the 
plaintiffs owned such an interest, and alleged that they owned no more 
than an undivided two-ninths of the estate, and that the défendants, 
the daughters, each owned an undivided one-ninth, and that the widow 
was entitled to her dower in said lands. The majority of the court in 
that case held, one judge dissenting, that the widow took a life estate 
in one-third of the land, subject to be defeated upon the performance 
of the conditions prescribed in the third article, in which case she would 
thereafter hâve a fixed sum of $2,000 a year, which would be a charge 
on the land; that the children took equally vested estâtes in fee, sub- 
ject to the widow's interest, defeasible as to the interest of the daughters 
and the shortcoming sons, upon the performance of the prescribed con- 
ditions by the other son or sons, the sons having meanwhile contingent 
devises as to such interests. 

[1] The cardinal rule for construing and interpreting wills is to 
ascertain the intention of the testator. The intention is to be found 
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from the language of the will and the entire context thereof, and not 
from isolated provisions or expressions, for it is by ail the provisions 
of the will taken together that the intention of the testator is evidenced. 
Having become convinced of the gênerai purpose of the testator, we 
are to be guided by that rather than by arbitrary or technical rules. 
In Smith v. Bell, 6 Pet. 68, 75 (8 L. Ed. 322), Chief Justice Marshall 
said : 

"The intention of the testator, expressed in his will, shall prevall, provided 
it be consistent with the rules of law." 

See, also, Colton v. Colton, 127 U. S. 300, 8 Sup. Ct. 1164, 32 1. 
Ed. 138, Hardenbergh v. Ray, 151 U. S. 112, 126, 14 Sup. Ct. 305, 38 
L. Ed. 93, and Home for Incurables v. Noble, 172 U. S. 391, 19 Sup. 
Ct. 226, 43 h. Ed. 486. 

[2] Approaching the will under considération with this ruie in view, 
we find that the testator first makes référence to his land, which con- 
sisted of more than 3,500 acres, and which he had leased to the Kilauea 
Sugar Company for the term of 25 years, commencing November 1, 
1890, at the rental of $6,000 per annum. In the first article of the 
will he devises to his widow one-third of that rental, and to each of 
his children, or surviving chiidren, the remaining two-thirds thereof, 
in equal shares, with the further provision that, in case of the de.ath 
of the widow before the expiration of the lease, her share should 
be equally divided among the children or surviving children. By 
this provision the testator clearly expressed his intention to provide 
for the children who survived his death, out of the rental of the land, 
in equal shares. The second article refers to land not included in the 
lease, and provides that it shall be divided into ten lots, one of which 
was devised to the widow, and one to each of the nine children. The 
third and fourth articles contain the provisions the construction of 
which is involved in the présent suit. In those provisions is evidenced 
a gênerai purpose to make equal, or substantially equal provision for 
ail his children out of the land which was subject to the lease. There 
is also clearly expressed the wish of the testator that the leased land 
should, after the expiration of the lease, be owned by his sons or 
one or more of them, for the testator declared : 

"It is my sincère wish and will that my lands shall befall in equal shares 
and interest upon my three sons, or then surviving sons or son." 

He goes on to prescribe the method by which they may acquire title, 
which he déclares shall be by paying to each one of his daughters or 
surviving daughters the sum of $5,000 within a year from the expira- 
tion of the lease, and he provides further that, in case one or two of 
his sons shall fail to make such payment, "the two or the one of my 
sons will hâve the right to buy the whole of my lands now leased to 
the K. S. Co." by making the $5,000 payment to each of the daughters 
or surviving daughters and to the shortcoming son or sons, and that 
by doing se "they, my sons, or my son, will enter into full possession 
of ail my lands; and their or his right and title will be indisputable 
provided they or he (my sons or son) comply and fulfill the above-men- 
tioned conditions." In the fourth ai^ticle the will provides that, in 
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case of the failure of the sons to make the paymients, the lands "will 
be sold at public auction, or leased over again, according to circum- 
stances and the best advantage of my family," and that in case of sale 
there shall be equal distribution of the money derived therefrom 
"amongst my children or their lawful heirs and assigns." 

It will be seen that there are two periods of survivorship mentioned 
in the will. One relates to the expiration of the lease. The sohs 
"then surviving" are given the privilège to purchase the interest of the 
daughters. The other relates to the death of the testator. The "daugh- 
ters or surviving daughters" referred to in article third are not the 
daughters who shall survive the lease, but those who shall survive the 
testator. The words "daughters or surviving daughters" there found 
are used in the same sensé as "my children or surviving children" in 
the second subdivision of the first article. If the testator's purpose had 
been otherwise, he would hâve indicated by the word "then" in article 
third that the surviving daughters whose rights the sons might purchase 
were those who survived the lease. This purpose of the testator is 
further evidenced by the provision in the fourth article that, in case of 
sale of the land at the expiration of the lease, the money derived there- 
from shall be equally distributed "amongst my children or their lawful 
heirs and assigns." There has been much discussion in the briefs of 
the paramount intention of the testator. The plaintiff in error finds 
in article third évidence that the principal purpose of the testator was 
to vest his land in equal shares in his three sons, subject to a defea- 
sance in case of their failure to pay the surviving daughters each the 
sum of $5,000. That his sons or some of them should own the land 
in an undivided tract is indeed clearly expressed as the sincère wish 
of the testator. But we are of the opinion that it was not his para- 
mount wish or purpose. If that had been his paramount wish, the nat- 
ural and simple method to express it would hâve been to devise to his 
"then surviving" sons the whole of the land, subject to a charge in 
favor of each of his daughters for the sum of $5,000. 

The will taken by its four corners means, we think, that the testator 
intended thereby to leave his land to his children who survived him, 
and to vest an equal estate therein in each of them, subject to a contin- 
gent defeasance of the interests of the daughters and of the short- 
coming sons, by the payment to them of cash by one or more of his 
then surviving sons, in case they or any of them should exercise their 
option "to buy the whole of my lands now leased." In other words, 
the intention of the testator was to leave the land in equal shares to ail 
his children who survived him, subject to the privilège of the sons to 
buy the interests of the daughters, and not to leave it ail to the sons 
subject to a defeasance as to six-ninths thereof in case they failed to 
exercise their option. There was no further controlling provision 
as to tlie disposition of the estate after the expiration of that period, 
in case tlie sons should fail to exercise the option. It was then to 
be optional with the devisees whether the land should be sold, and 
the proceeds equally divided, or whether it should again be leased. The 
wish that the sons, or one or more of them, might acquire the whole 
tract, however dear it may hâve been to the heart of the testator, was 
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expressed in sucha way as to give the sons no more than the privilège 
to acquire the interests of the daughters in the land by complying with 
a condition précèdent. Compliance with that condition was absolutely 
necessary before the estate of the daughters could vest in the sons, for 
it is apparent from the will that the testator did not intend that the 
daughters' estâtes should vest in the sons unless the conditions were 
fully and literally performed. The defeasance of the daughters' es- 
tate, on the other hand, depended on a condition subséquent, the pay- 
inent to each of them of a prescribed sum within a fixed period of time. 
Thèse views are in harmony with what was decided by the court below, 
and with the décision in the Kahilina Case, and it becomes unnecessary 
to consider the question whether or not the rule of the latter case 
became a rule of property as to the rights of any of the parties to the 
présent controversy. 

[3] A question more difficult of solution is whether or not the 
plaintifï in error has acquired the right of the testator's sons to buy the 
interests of the daughters, and whether Catherine's children may be 
compelled to convey their interest to the plaintifï in error upon the pay- 
ment to them of the sum of $5,000. The deeds of Plenry and Sylves- 
ter Bertelmann to the plaintift' in error conveyed not only the grantors' 
interests in the land, but the rights, powers, and privilèges granted un- 
der paragraph third of the will. The title of Frank Bertelmann was 
•ûbtained under foreclosure of mortgages and by a sherifï's deed. Up- 
on a considération of the terms of the will, the situation of the testa- 
tor, his family, and his property, and with the endeavor to ascertain 
what he intended should be donc with his estate, we reach the conclu- 
sion that article third was the expression of his désire, not that his 
sons should be favored in the distribution of his property, but that the 
title to the land, so held at that time under the lease, should be kept in 
the maie members of his family, and that that was what he meant 
when he declared his sincère wish and will to be that his lands "shall 
befall in equal shares and interest" upon his sons, and that the privilège 
which he conferred upon his "then surviving" sons to buy the interests 
of his daughters at a fixed price was intended to be personal to the 
sons, and not transférable to another. It was strictly a family scheme, 
one purpose of which may hâve been, and probably was, to offer an 
inducement to the sons to practice habits of industry and economy, so 
as to accumulate the money requisite for the purchase of the other in- 
terests when the time should come for the exercise of their option. 
There is in the will no expression of the testator's wish that such a 
right should go to his then surviving sons and their assigns, although 
it is to be said that the absence of the word "assigns" is not of control- 
ling effect. But the provision tliat, in case one or two of his sons should 
not at that time be able to furnish the amount to pay.for the daughters' 
shares, the other son or sons should hâve the right to buy the whole 
thereof, is suggestive of the testator's purpose to exclude strangers 
from participating in that right of purchase, and to confine it to his 
sons. He goes on to provide, in substance, that, should none of his 
sons be able to pay the specified amounts within the time limited, their 
rights so to purchase shall end, and the property shall be owned by 
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his children, share and share alike. That purpose is in harmony with 
the previous provision of the will wherein, after having devised to his 
children each a small parcel of land, the testator directed that not one 
of the lots so devised should ever be conveyed, sold, or in any other 
way disposed of outside of his own family, so long as there should be 
one or more légal offsprings of his family. "Conditions may be mere- 
ly Personal to those designated, and not apply to their grantees." 40 
Cyc. 1697; Wood v. Ogden, 121 Mo. App. 668, 97 S. W. 610; Alex- 
ander v. Alexander, 156 Mo. 413, 57 S. W. 110. 

Again, Catherine's interest went to her, as we hâve seen, as an estate 
in fee, subject to be defeated upon the performance of a condition sub- 
séquent, the payment to her by one or more of her brothers of a stipu- 
lated sum. We need not pause to consider whether or not the court 
below correctly held that the sons' right to acquire Catherine's inter- 
est ceased with Catherine's death, as being thereby rendered impossi- 
ble of performance. We are of the opinion that the condition subsé- 
quent could not be complied with, even if Catherine were now surviv- 
ing, by the tender to her of the sum specified in article third within 
the time therein limited, by any one other than those who were express- 
ly given that right by the will, for a conveyance by the heirs of Cath- 
erine to the plaintiff in error would not be the conveyance which 
was contemplated by the testator. In 13 Cyc. 689, it is said: 

"Conditions subséquent, working a forfeiture of the estate conveyed, should 
be strlctly construed, as such conditions are not favored In law, and are to be 
taken most strongly agalnst the grantor to prevent such forfeiture." i 

In 30 Am. & Eng. Enc. of Law, 802, concerning conditional devises 
and bequests, it is said : 

"Conditions subséquent are consldered Uberally, In order to save, If possi- 
ble, the vested estate or interest." 

"A contingency divesting a prior vested interest must happen llterally." 
1 Roper on Legacies, 619. 

Thèse principles are abundantly sustained by the authorities. Ne- 
vius v. Gourley, 95 111. 206, 213 ; McFarland v. McFarland, 177 111. 
208, 217, 52 N. E. 281 ; Merrifield v. Cobleigh, 4 Cush. 184; Hooper 
V. Cummings, 45 Me. 359; Ritchie v. K., N. & D. Ry. Co., 55 Kan. 36, 
56, 39 Pac. 718; Taylor v. Sutton, 15 Ga. 103, 60 Am. Dec. 682; 
Southwick v. N. Y. Christian M. Society, 151 App. Div. 116, 135 N. 
Y. Supp. 392; Davis v. Gray, 16 Wall. 203, 230, 21 L. Ed. 447; South- 
ard V. Central Railroad Co., 26 N. J. Law, 13; Burgson v. Jacobson, 
124 Wis. 295, 102 N. W. 563 ; Potomàc Power Co. v. Burchell, 109 
Va. 676, 64 S. E. 982 ; Harrison v. Harrison, 105 Ga. 517, 31 S. E. 
455, 70 Am. St. Rep. 60. 

The judgment is affirmed. 
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THE LOUISE BUGGE et al. 
(Circuit Court of Appeals, Thlrd Circuit. January 30, 1917.) 

No. 2191. 

1. Masteb and Servant <®=>301(4) — Liability roB, Négligence of Servant — 

Servant Hised to Anotheb. 

A contractor wlth two counties for the replacement of a drawbridge 
over a stream between them was requlred by his contract to maintaln a 
temporary bridge while the work was being done at its own expansé and 
responsibility. Subsequently by a verbal arrangement the bridge tenders 
employed by the counties to operate the old bridge were retained to oper- 
ate the temporary bridge, and while still pald by the counties such pay- 
ments were allowed by the contractor from the contract priée. Held,, that 
such arrangement did not relieve the contractor from liability for their 
négligence in operating the bridge, but that in such opération they were 
its servants. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 1213, 
1214.] 

2. Navigable Watebs <s;=a20(8) — Bbidoeb — Injuby to Vessel fkom Négli- 

gent Opeeation of Dbavv. 

Injury to libelant's lighter by strlking its mast agalnst the draw of a 
bascule bridge while passing through in the night held, on the évidence, 
due to the négligence of the bridge tenders in failing to raise the draw 
to its full height, until after it had been struck by the mast. 

[Ed. Note. — For other cases, see Navigable Waters, Cent Dig. § 96.] 

S. Evidence ®=»77(5)^Pbesumption from Failuee to Pboduce Witnessm. 

In a suit for InjUry to a vessel through the alleged négligence of bridge 
tenders employed by respondeut, the failure of respondent to produce their 
testimony raises a damaging presumption. 

[Ed. Note.^— For other cases, see Evidence, Cent. Dlg. § 97.] 

4. Admiealtï <g=5l22 — CosTS — Between Corespondents. 

Where, in a suit for injury to a vessel through négligence, for which It 
was alleged one or the otier of a number of respondents was liable, such 
respondents contest the question of liability wlth each other on the évi- 
dence, those esonerated are entitled to costs from the one held liable. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dlg. §§ 797-827.] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Charles P. Orr, Judge. 

Suit in admiralty by the Clyde Steamship Company against the tug 
Louise Rugge, the Board of Chosen Freeholders of the County of 
Essex, the Board of Chosen Freeholders of the County of Hudson, 
and the Snare & Triest Company. Decree for libelant against the 
Snare & Triest Company, from which it appeals. Aiïïrmed. 

For opinion below, see 234 Fed. 768. 

Hector M. Hitchings, of New York City, for appellant. 

Park & Mattison, of New York City (Henry E. Mattison, of New 
York City, of counsel), for The Louise Rugge. 

James J. Murphy, of Jersey City, N. J., and Burlingham, Montgom- 
ery & Beecher, of New York City (Charles C. Burlingham and E. 
Curtis Rouse, both of New York City, of counsel), for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

(S=3For other cases eee same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe» 



THE LOUISE EUGGB 459 

WOOLLEY, Circuit Judge. This suit in admiralty was brought by 
Clyde Steamship Company against the Steam Tug Louise Rugge, The 
Board of Chosen Freeholders for the County of Essex, The Board of 
Chosen Freeholders for the County of Hudson, and The Snare & 
Triest Company, to recover damages for injuries sustained by the libel- 
lant's lighter, The Boston. From a decree finding The Snare and 
Triest Company in fault and dismissing the libel as to ail other re- 
spondents, this appeal was taken. 

The facts of the case appear at length in the opinion of the District 
Court. 234 Fed. 768. Only the substance of the testimony, as it bears 
upon the discussion of the matters for review, will be given in this 
opinion. 

The Boston, a hand winch, mast and derrick lighter, square ended, 
without steering gear or motive power, was being towed, stem first on 
short Unes, by the Tug Rugge, up the Passaic River. On passing 
through the draw of a temporary bascule bridge, which The Snare & 
Triest Company had constructed for use while erecting a new bridge 
under contract with The Boards of Chosen Freeholders of Hudson 
and Essex Counties, the upper extremity of the lighter mast was struck 
by the overhanging draw span of the bridge, causing it to break and 
fall, thereby occasioning the injuries complained of. 

The libellant, conceiving that it had sustained damages by the nég- 
ligence of someone, filed a libel against everyone having a possible 
relation to the accident. Thèse included the tug which was towing 
the lighter, The Boards of Chosen Freeholders of the two counties for 
which the new bridge was being erected, and The Snare & Triest 
Company, contracter, engaged in the new work in connection with 
which the temporary bridge was built and operated. The libellant 
charged négligence in a wandering way, first against the tug for care- 
lessly handling her tow in passing through the draw ; and then against 
The Boards of Chosen Freeholders of the two counties and The Snare 
& Triest Company (according as the testimony might fasten négli- 
gence upon one or the other) in the opération of the span. Each re- 
spondent, defending separately, attempted to exonerate itself with in- 
différence as to the effect of its défense upon its co-respondents. The 
tug denied négligence in its manœuvres; the Boards of Freeholders, 
while not denying négligence in the opération of the bridge, denied 
their liability for it, upon the ground that the temporary bridge was 
operated at the tirae of the accident by the Snare & Triest Company 
under a contract with them to operate the same for the free passage 
of vessels, and to be responsible for ail accidents resulting therein; 
and the Snare & Triest Company, while producing no testimony to 
disprove négligence, denied liability for the négligence proved, because, 
as it contended, it had been relieved of its original liability under the 
contract with the Boards of Freeholders for the safe opération of 
the bridge by a change in its terms, whereby, at the time of the acci- 
dent, the bridge was operated by servants of the Boards of Free- 
holders of the two counties for whose négligence the counties were 
liable. In this state of the pleadings the trial opened, the libellant en- 
deavoring to place the responsibility with indifférence upon some re- 
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«pondent, and each respondent striving to escape liability with indiffér- 
ence as to the fate of the others. The outcome was a decree against 
the Snare & Triest Company. 

The complaint of the Snare & Triest Company (hereinafter called 
the appellant) is two-fold; first, that the court erred in finding from 
ail the évidence that it was in f ault ; and second, that in reaching that 
finding, tlie court erred in using against it évidence produced by other 
respondents in their own défense, when between them and the appel- 
lant no pleadings had been iîled and no issues joined. 

In this case there was an issue between the libellant and the several 
respondents, each being charged with the négligence which inflicted the 
injury.. It was therefore necessary for the trial court to consider 
either separately or collectively the whole testimony in order to déter- 
mine where the négligence lay, the liability therefor, and the measure 
and perhaps the division of damages. It is easy to find from the 
court's opinion the testimony upon which it dismissed the libel as 
to three of the respondents, but it is not entirely clear upon whose 
testimony the court found against the appellant. It may be that the 
finding was based in part upon the testimony of witnesses other than 
those produced by the libellant. We are therefore inclined, without 
approving the appellant's theory, to review the case, first, upon ail the 
testimony, and second, upon the testimony of the libellant's one witness 
as to négligence, and of the appellant's one witness in reply. 

We concur in the decree of the trial court based upon the whole 
testimony. Briefly stated, it shows that the tug, having in tow the 
libellant's lighter, blew for the bridge when about 2,000 feet away; 
that she lowered her speed to one bell, and then stopped her engines 
entirely and drifted towards the bridge waiting for it to rise; that, 
though the night was dark, the bridge lights were plainly discernible, 
and that she started only after the light on the end of the bridge showed 
that the bridge had been raised and had stopped, and then with due 
care proceeded on a course that would hâve enabled her tow to clear 
the bridge had the bridge been fully raised ; that in passing through 
the draw, the mast of the lighter struck the overhanging span, where- 
upon the span was instantly raised to its proper and full height. It 
further appears that the bridge was a temporary structure, of a lift 
or bascule type, used in connection with permanent work being con- 
ducted by the appellant under contract with the counties of Essex and 
Hudson; that under this contract the appellant undertook to operate 
the bridge, and assumed sole responsibility for accidents of any kind 
that might occur during the progress of the work ; that after the con- 
tract had been entered upon, an arrangement was made between the 
appellant and the Boards of Freeholders of tlie two counties, whereby 
the bridge-tenders previously employed upon the old bridge should 
be retained, and to secure payment for their services the appellant sur- 
rendered to each county a certain portion of its contract money. 

By this testimony we think the District Court was justified in its 
findings of fact, that by no possibility was the libellant's lighter in fault ; 
that the tug was not in fault; and that the négligence which caused 
the injury was the négligence of the men who operated the draw. 
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This négligence was not denied by testimony produced either by the 
appellant or by the two Boards of Freeholders, which were the only 
parties that had a relation to the opération of the draw, but liability 
therefor was denied by ail, according as each viewed the arrangement 
with respect to bridge-tenders. We are of opinion that the évidence 
was sufficient for the court to find the further fact that while the 
bridge-tenders were the servants of the counties they were hired or 
loaned to the appellant, were paid for their services by the appellant 
(though indirectly) and were engaged in its work at the time of the ac- 
cident. 

[1] In applying the law to thèse findings of fact, in order to déter- 
mine the appellant's liability for the négligence of the servants of 
another, the trial court very properly invoked the principle, that: 

"If the servants of a man are sent to work upon the property or the premlses 
of another, they will become the servants of the latter If they work under hls 
direction and control ; otherwise not, and where the servants of one person 
are hired or loaned to another they become the servants of the latter for the 
time being." Cooley on Torts, 624. 

The court followed the tendency of modem décisions in disregard- 
ing as essential or controlling the mère incidentals of the situation, 
such as the mode and manner of payment of wages and which of two 
parties had the power of discharge, Atlantic Transport Co. v. Coneys, 
82 Fed. 177, 28 C. C. A. 388, and was right in applying the test pointed 
eut by the Suprême Court in Standard Oil Co. v. Anderson, 212 U. 
S. 215, 221, 222, 29 Sup. Ct. 252, 53 L. Ed. 480, by inquiring whose was 
the work being performed and by ascertaining who had the power to 
control and direct the servants in the performance of that work. 

[2] Viewing the decree as based upon the testimony produced by 
ail the parties, respondents as well as libellant, we find no error in the 
inferences drawn or in the law applied. We will now inquire whether 
the decree against the appellant can be sustained upon the testimony 
of the libellant's witness alone, without conceding, as contended by 
the appellant, that after using the witnesses of its co-respondents by 
cross-examination and argument to shift liability from itself to them, 
it may still avoid the force of their testimony against itself. 

The appellant seeks to escape the burden of the testimony of its 
co-respondents upon the theory that as they did not file cross-bills 
against it and as it did not file cross-bills against them, their testimony, 
by analogy to the confession of a co-defendant and to the rule that 
the answer of one défendant is not évidence against another (Conklin's 
Admiralty [2d Ed.] vol. 2, page 270), is not binding upon it. Of 
course the answer of one défendant is not évidence against a co-de- 
fendant any more than is the confession of one binding upon the 
other, and nothing of the kind was attempted at the trial. The situa- 
tion of the respondents did not call for or permit interpleading be- 
tween them by cross-bill. A cross-bill is in the nature of a cross-suit, 
to be heard in the original suit, and is filed to the original bill when 
a counter-claim is urged or affirmative relief is prayed with respect 
to a matter arising out of the same cause of action. No respondent 
made counter-claims by answer against other respondents aftecting 
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their rights and entitling them under any nile to notice thereof by 
service of the answer; nor did any respondent, by pleading or évi- 
dence, seek afErmative relief or make daims against another in the 
nature of counter-claims for contribution, indemnity or othervvise. 
The relation of each respondent to the libellant was that of tortfeasor, 
but their relation to one another was merely that of finding themselves 
joined in one action and severally charged with the same wrongdoing, 
in which each claimed it was not guilty, and f rom which each en- 
deavored to escape by exonerating itself at the expense of the others. 
As between défendants thus jointly sued, though severally charged, 
where each claims it is not guilty for the reason that the other is 
guilty, interpleading is no more necessary than between défendants 
jointly indicted. 

[3] What is the effect of the libellant's testimony directed solely 
against the appellant and of the appellant's testimony in reply? The 
libellant's one witness as to négligence testified in substance that he 
was the captain of the lighter ; that he saw the bridge and its lights ; 
that the tug blew for the bridge and waited "until the bridge got up 
* * * and then started to go ahead again" at half speed, indicat- 
ing the angle at which the bridge opened and how the mast of the 
lighter struck. While the appellant makes the argument from this 
testimony that the: tug went under the bridge when it was still ascend- 
ing, we think the testimony conclu.sively shows that the bridge had 
risen and had stopped before the tug proceeded, and that this amounted 
to an invitation to the tug to come on, and prima facie shows négli- 
gence of those operating the bridge. This is the substance of the 
testimony of the one witness produced by the libellant. To contro- 
vert this testimony, meagre as it was, the appellant produced no wit- 
nesses, not even the men who raised the span and who were engaged 
upon the work at the time of the accident. Such an omission in ad- 
miralty raises a damaging presumption. The one witness it produced 
was its secretary and treasurer, who restricted his testimony to the 
déniai of the libellant's liability for the négligence shown, under his 
version of the transaction between the libellant and the Boards of Free- 
holders of the two counties as to whose servants operated the bridge, 
how they were paid, and by whom they were controlled. 

The appellant's contention that it is not bound by the testimony of 
its co-respondents introduced in exonération of themselves, does not, 
even if sound, aid it in the state of the testimony just recited. The 
libellant proved a prima facie case of négligence against the party 
responsible for the opération of the bridge without showing who that 
party was. The appellant supplied this omission in proofs by showing 
that at one time it was the party responsible for the opération of the 
bridge under its contract with the Boards of Freeholders, but for 
défense maintained (without controverting the proven négligence) that 
it was not responsible at the time of the accident because it had been 
relieved of the opération of the bridge by an altération in the contract. 
Therefore, the appellant's défense was in the nature of confession and 
avoidance, confessing the fact of négligence by not controverting it, 
and avoiding it by endeavoring to show that it had been relieved of 
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its one time liability for the opération of the bridge, and therefore 
the négligence proved was the négligence of another. Négligence 
thus being prima facie shown and net controverted and original re- 
sponsibility for the opération of the bridge being admitted, the one 
question remaining for the court was whether the appellant had shown 
that at the time of the accident it had been relieved of its original re- 
sponsibility by a valid change in the contract. We are of opinion that 
by the appellant's own showing, the arrangement as to bridge-tenders 
was not an ofHcial act of the two Boards appearing in their minutes, 
and that it was not otherwise "the subject of a written agreement," 
and therefore the court was justified in finding that the contract be- 
tween the appellant and the counties had not been changed, that the 
work of operating the bridge remained that of the appellant, and 
that even if the bridge-tenders were nominally the servants of the 
counties, they were nevertheless actually engaged upon the appellant's 
woi-k and for their négligence the appellant was liable. We hâve ex- 
amined the decree, based upon the testimony restricted as claimed by 
the appellant, and find that the decree against the appellant can be 
sustained without the aid of the testimony produced for the other 
respondents by which, in exonerating themselves, they cast upon the 
appellant the accumulated évidence of its négligence and liability. 

[4] Error is assigned in the decree of the court awarding costs to 
each of the respondents against the appellant, upon the theory that 
there were no matters litigated between theni, and that the appellant 
had nothing to do with making them parties. The appellant took is- 
sue at the trial with certain of its co-respondents (not with the libellant) 
upon the question of négligence, and with certain other co-respondents 
upon the question of liability, and endeavored to do to its co-respond- 
ents the very thing of which it complains of them, namely, use the testi- 
mony of one against the other to exonerate itself in one way or an- 
other. The issues were really fought out between the respondents, 
négligence of one of them being manifest. The appellant accepted the 
issue of négligence tendered by the tug, and tried out that issue with 
the tug, and itself tendered the issue of liability to the two Boards of 
Freeholders and tried out that issue with them. Having thus tried 
the issues with its co-respondents and lost, we apprehend that it can- 
not now complain of an award of costs against it in their favor. 

The decree below is affirmed. 



LOUISVILIjB WOOLEN MILLS v. TAPP et al. 

(Circuit Court o£ Appeals, Sixtli Circuit February 6, 1917.) 

No. 295S. 

1. Mechanics' I>iens €=>198 — Peiority of Matebialman's Lien over Land- 
lokd's Lien. 

Ky. St. § 2314, déclares tliat If, after the commencement of any tenaney, 
a lien be created, the llenor may remove the property only by satlsfylng 
the landlord's lien ; while section 2315 déclares that an exécution against 
the tenant, levied on property found on the demised premlses, shall be 

®=3For other cases see same topic & KEY-NUMBEB In ail Key-Numbered Digests & Inûexea 
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snbject to the landlord's lien. Section 2316 déclares that any valW liens 
on the Personal property ot the lessee created before it was carrled on 
the leased premlses shall prevail against the landlord, while, if sueh lien 
be created, whilst the property is on the demlsed premises the landlord 
shall hâve préférence ; and section 2317 déclares that a landlord shall 
hâve a superlor lien on the Personal property of the tenant owned by hinï 
after possession is taken iinder the lease. Section 2487 gave one who 
fumished property to a bankrupt clothlng company a lien on property so 
fumlshed; while sections 2488, 2489, and 2490 provide that such lien 
shall be superior to the lien of any mortgage or other ineumbranee there- 
after created, etc. Held that, as the materialman's lien Is In the nature 
of a réservation, being created before the property was placed on the de- 
mlsed premises, and as such lien Is placed on a par with wage claims, and 
Is declared to be superior to the lien of any mortgage or other Ineum- 
branee thereafter created, the lien for wages accrulng within six months 
being superior to that of mortgages theretofore created, the materialman's 
lien on property fumished and placed on the demlsed premises took prior- 
ity over the lien of the landlord. 

[Ed. Note. — For other cases, see Mechanics' LAens, Cent. Dig. §§ 348- 
355; Dec. Dig. <S=>198.] 

2. Mechanics' Liens <S=9l98 — ^Pbioeitt of Matebialman's Lien ovee L.*.nd- 

loed's Lien. 

Where a lease expired by Its terms lu November, and by vlrtue of a 
holding over for tbree months a new tenancy from year to year was 
created, in accordance vrlth Ky. St. § 2295, such tenancy must be deemed 
one created at the date of the expiration of the old lease, and hence a 
lien for rent accruing under the second tenancy is inferior to the lien of 
a materialman for property on the demlsed premises at the tlme the sec- 
ond tenancy was created. 

[Ed. Note. — Por other cases, see Mechanics' Liens, Cent. Dig. §§ 348- 
355 ; Dec. Dig. 0=>19a] 

3. Bankbuptct <S=»249 — Trustées in Bankbuptct — Expenses of Adjiinis- 

TBATION. 

Where the landlord asserts a lien on the property of a bankrupt tenant 
found on the demlsed premises, the trustée bas the option to pay the 
claim of the landlord, or to refuse and surrender the premises, allowing 
the landlord to perfect such claim as he may against the estate, and so 
the trustée, havlng retalned possession of the demlsed premises for the 
purpose of winding up the estate, Is entitled to charge the rent pald dur- 
ing that time as an expense of administration, although not rent wliich 
accrued before bankruptcy, or that pald after the trustée ceased to use 
the premises; it not appearing that the payment of such rent was neces- 
sary to enable the trustée to retaln possession desired. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 347; Dec. 
Dig. <S=»249.] 

4. Bankeuptct ®=»273 — Liability to Estatï>— Claims. 

Where a landlord, who asserted a lien on the property of the bankrupt 
tenant found on the demlsed premises, was overpaid by the trustée, hls 
liabllity to repay amounts to the estate was prlmary, although the trustée 
was also llable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 347; Dec. 
Dig. ®=»273.] 

6. Bankbuptct «©=9273 — ^Patments bt Tbustee— Pbotection. 

Payments by a trustée In bankruptcy pursuant to orders of the référée, 
not made at credltor's meetings and wlthout notice, while the supersedeas 

®=9For otber cases see same toplc & KEY-NUMBER In ail Key-Numbered DigesU & Indexe» 
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ol a former appeal was in effect, must be deenïed voluntary payments 
by the trustée; the orders not belng any protection, 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dlg. § 347; Dec. 
Dig. <S=273.] 

Pétition to Revise and Appeal from the District Court of the United 
States for the Western District of Kentucky ; Walter Evans, Judge. 

In the matter of the bankruptey of the Tapp Clothing Company. 
The landlord's lien of P. H. Tapp and another was adjudged to hâve 
priority, and the Louisville Woolen Mills, a corporation, petitioris_ to 
revise and appeals. Reversed and remanded on appeal, and pétition 
to revise dismissed. 

W. S. Mendel, of Louisville, Ky., for petitioner and appellant. 
J. B. Baskin and D. A. Sachs, Jr., both of Louisville, Ky., for re- 
f pondenta and appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. In the case of Louisville Woolen Mills 
v. Johnson, 228 Fed. 606, 143 C. C. A. 128, we had for review cer- 
tain proceedings in the matter of the Tapp Clothing Company, bankrupt, 
and we held that the Woolen Mills had a materialman's lien, under the 
Kentucky statute, against the bankrupt estate. In further proceedings 
below, in the same estate, it appeared that Tapp, as owner of the fac- 
tory premises, had a landlord's lien against the same body of prop- 
erty. There was not enough to satisf y both ; and the référée and the 
District Judge hâve both held that the landlord's lien takes precedence. 
Whether this view was right is the question for présent décision. 

Each lien is created by an independent section of the Kentucky 
Statutes. The sections hâve no direct relation to each other. Ap- 
parently, when each lien was created, the existence of the other was 
not distinctly in the législative mind. Which one is superior must be 
determined by comparison of the statutes and by interprétation of 
the gênera] language. Unfortunately the subject bas not been con- 
sidered in any direct way by the Kentucky Court of Appeals. 

[1] A landlord's lien arises under Kentucky Statutes, § 2317, and is 
regulated by sections 2314, 2315 and 2316. Section 2317 says: 

"A landlord shall hâve a superior lien on the • • • personal property 
of the tenant • • • owned by hlm after possession is taken under the 
lease." 

Section 2314 provides that "if, after the commencement of any tenan- 
cy, a lien be created on the property upon the leased premises," the lien- 
or may remove the property from the premises only upon satisfying the 
landlord's lien; by section 2315, an exécution against the tenant, 
levied on the property f ound on the leased premises, must be satisfied 
subject to the landlord's lien; and section 2316 says: "AU valid liens 
upon the personal property of a lessee, * * * created before the 
property was carried upon the leased premises, shall prevail against 
* * * the landlord," while, "if such lien be created whilst the prop- 
239 F.— 30 



466 239 FEDERAL EEPORTEK 

erty is on the leased premises," then the landlord must hâve préfér- 
ence. 

The materialman's lien arose under section 2487, and is regulated 
by sections 2488, 2489, and 2490. Section 2488 provides that it "shall 
be superior to the lien of any mortgage or other incumbrance thereaft- 
er created." This court has considered tlie nature of the landlord's 
lien, as applicable in bankruptcy proceedings, in Courtney v. Fidelity 
Co., 219 Fed. 57, 134 C. C. A. 595, and has discussed the character of 
the materialman's lien in the Johnson Case, supra, and the cases therein 
cited. 

The District Judge applied the rule of some earlier décisions in the 
District Court. Thèse depended, essentially, upon the theory that the 
lien of the materialman did not vest or exist or attach in any tangible 
way until the time of bankruptcy, but was an inchoate right to a 
préférence upon distribution if the specified distribution should oc- 
cur, rather than a definite lien. If this view should be adopted, it would 
solve the présent controversy ; but we think it is inconsistent with the 
Johnson Case and our previous opinions there cited and discussed. The 
unescapable inference from thèse opinions is that the materialman's 
lien is created along with the shipment and delivery of the goods, and 
that the statutory provisions v^'hich specify "when" the materialman 
shall "hâve" the lien refer to the maturity of the lien and to the time 
when and the event on account of which it may be foreclosed or en- 
forced. We see no construction, other than this, which will make 
the law reasonably efficient and workable. It is a mistake to suppose 
that this lien may never corne to full maturity, unless under exceptional 
conditions which the lienor cannot control. It may be avoided by 
payment; but, short of that, the lienor can always bring it to maturity 
by taking judgment and levying exécution.^ 

Keeping in view thèse characteristics of the materialman's lien, and 
without expressing any opinion as to whether it may be subject to a 
landlord's lien under a lease in existence when the property was taken 
upon the leased premises, we are compelled to think that it does take 
priority over the lien of the landlord under a lease made after the ship- 
ment and delivery of the raw materials to the manufacturing tenant. 
With otherwise equally balanced considérations on both sides of the 
argument, there are three things which lead us to the conclusion 
stated : 

The first is that section 2316, which undertakes to déclare the re- 
spective rank of the landlord's lien and ail other valid liens on de- 
fendant's property, makes it turn upon the situation when the property, 
sought to be subjected, was carried upon the premises ; and the lien 
of the materialman, for the unpaid purchase price, is in the nature of 

1 We do not overlook Hall v. Guthrje, 103 S. W. 721, 31 Ky. Law Rep. 801, 
in wUcli it was said that there was no lien before the happening of the event 
(In that case, an assignment). The question was whether, when the materials 
were furnished, the lien came Into existence in such a way as to make neces- 
sary the flling of the clalm of lien speciflcally required for bullders' liens and 
which some gênerai language seemed to apply to ail liens. Whether a lien 
exists so far as to carry such a burden and whether it exlsts far enough to 
glve it reasonable effleiency are obvlously différent questions. 
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a réservation. In a very substantial, though not in a technical, way, 
the materials are subject to this daim f rom the time they leave the ven- 
dor's hands until they are paid for, and this reserved claim is, for con- 
venience, transferred to the body of property with which the materials 
are mingled. The landlord's lien has no opportunity to attach to such 
materials, original or substituted, save subject to the already existing 
claim and contingent lien of the vendor. The landlord can hardly be 
prejudiced by the assertion of the other and — in a sensé — earlier lien, 
and this because it is not required to be recorded, and the landlord must 
usually know of the existence of tliis class of liens and may govern 
himself accordingly. 

The second is that the materialman's lien is given by the same stat- 
ute and is enforced in the same way as the employé's lien for wages. 
Section 2488 says that the lien for material or wages "shall be superior 
to the lien of any mortgage or other incumbrance thereafter created," 
and that the lien for wages accruing within 6 months shall be superior 
even to the lien of any mortgage or other incumbrance theretofore 
created. It follows that the landlord's lien, created after materials 
were furnished, cannot be given priority over the lien for material 
without, at the same time, making it superior to any lien for wages 
which are more than 6 months old. Since the landlord's lien may reach 
back 11 months, this would be to say that the lien for rent of a factory 
building, accruing during the first 5 of the 11 months just ended, 
was superior to the lien for wages accruing during the same period, 
and in view of the universal favor given labor liens, this would be 
an unusual presumption. 

The third thing is that the section just cited expressly déclares pri- 
ority over "any mortgage or other incumbrance thereafter created." 
The effect of this language to give priority to the lien for material 
cannot be evaded, except by saying that tlie landlord's lien is not an 
"other incumbrance." This restrictive meaning is said to be made out 
by reliance upon the rule of ejusdem generis. We think that rule 
cannot be hère applied. We observe no instance of any incumbrance, 
other than a mortgage, of precisely the same class, and hence, 
unless "other incumbrance" is intended to reach beyond the spécifie 
class, the words can hâve no meaning. Further, a mortgage is not an 
incumbrance of lesser dignity than a lien for rent. Such lien may be 
created by mortgage provisions in the lease, or may be implied by law 
from the contract which the parties make. No reason appears why 
the labor or material lien should hâve been given priority over an 
express mortgage for rent, and yet be subject to an implied lien for 
the same rent. The holding in Hatton v. Rogers, 134 Ky. 840, 121 
S. W. 698, to the efïect that an attachment was not an "incumbrance," 
is not applicable to a statutory environment materially différent from 
that there considered. 

Upon the whole, we think it reasonably clear that of thèse two liens 
in this case the landlord's is of inferior rank. 

[2] In the application of this last-quoted section, we fiind that the 
landlord's lien in question is one "thereafter created." In the présent 
case, the appellant's material was carried onto the premises in June; 
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it does not appear that any of the property claimed to be subject to 
the landlord's lien was added after October. The lease, existing in 
June, expired, by its terms, November Ist; by the force of section 
2295, Kentucky Statutes, and by virtue of a holding over by both 
parties for 3 months, there arose a further relation of landlord and 
tenant for one year from November Ist; the bankruptcy occurred 
February 26th ; and ail rent for which a lien is claimed accrued after 
November. The Kentucky Court of Appeals, in Lyons v. Deppen, 
90 Ky. 305, 14 S. W. 279, held that a lien for rent under a renewal 
lease was inferior to a mortgage given during the term of the original 
lease. In English v. Duncan, 14 Bush (Ky.) 377, the court was care- 
f ul to point out that the term of the lease did not appear. Neither upon 
the reasoning of Lyons v. Deppen, supra, nor upon the principles in- 
volved do we see any way to distinguish between a new lease duly 
signed upon a separate paper and a written extension indorsed upon 
the foot of the old lease and an extension implied by law from the 
joint voluntary act of the parties. In each instance the extended term 
is a new contract. It follows that the landlord's lien in this instance 
must be considered as having been created as of November Ist. 

[3] One further circumstance affects the landlord's right. Under 
the rule declared by this court in Courtney v. Fidelity Co., 219 Fed. 
57, 66, 134 C. C. A. 595, the trustée in bankruptcy in thèse cases has 
the option (to be exercised on his judgment, or by vote of the creditors, 
or by order of the court, as the case may be) to pay the claim of 
the landlord for the full amount of the rent for the future period to 
which the lien extends, or to refuse to do so, surrender the premises 
to the landlord and thereby subject the estate to such lien as the land- 
lord may succeed in establishing to cover his loss. Obviously, in the. 
former alternative, the trustée is entitled to the possession of the prem- 
ises during the period which he pays for, and if the premises are needed 
and used by the trustée for carrying on the business or other admin- 
istration purposes, their rent, or, at least, their rental value, forms 
an expense of administration. Kinkead v. Bacon, 230 Fed. 362, 144 
C. C. A. 504. In this case the trustée used the premises for carrying 
on and closing out the business for a period not shown by the record. 
As to the rent which had accrued before bankruptcy, the présent rec- 
ord contains no sufHcient justification for treating it as an admin- 
istration expense. Since the alternative to paying past-due rent is 
to get out, and since it may sometimes be essential to the administra- 
tion that the trustée keep possession of the premises for a time, it 
may happen that the relation between the past-due rent and the desir- 
ability of keeping the premises will justify an order that this rent be 
paid by the trustée as part of the cost of conducting the liquidation ; 
the trustée does not seem to bave made any such claim in this case. 
The rent which accrued after the trustée ceased to use the premises 
for the business of the estate, and during the period when he was 
merely minimizing his loss by subletting as much as possible, we can- 
not consider as cost of administration. However, ail subrentals which 
he actually received were subject to an équitable charge in favor of 
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the landlord, and it was not wrong to pay them over. In no case could 
the lien for materials reach such subrentals. 

The question was raised below whether the Hen for materials ex- 
tended to the whole fund in court. We do not see that it was decided, 
and the record does not enable us to do so. 

[4, 5] Whatever amount has been overpaid to the landlord should 
be repaid by him to the trustée. His is the primary liability, but the 
trustée is also liable to the estate. The payments by him niust be con- 
sidered voluntary. Each was made pursuant to an order of the réf- 
érée, but thèse orders were made without notice to any one and not 
at a creditors' meeting, and most of them even while the supersedeas 
of the former appeal was in effect. Such orders do not protect the 
trustée. Cabenas v. Coe (D. C, N. Y.) 178 Ped. 158; United Co. v. 
Hess (C. C. A. 6) 159 Fed. 889, 87 C. C. A. 69; Loveland (4th Ed.) § 
576; Remington, § 1889; Collier (lOth Ed.) § 58. 

Upon the appeal, the case niust be remanded for modification in con- 
formity with this opinion. The appellant will recover costs. 

The pétition to revise is dismissed. 



BOLLMAN V. TOBIN. 



(Circuit Court of Appeals, Eighth Circuit. January 16, 1Ô17. Rehearlng De- 
nied February 21, 19l7.) 

No. 171. 

L Bankbuptcy i®=3l25 — Tbustke— H-'efoets to Contbol Election. 

Tlie clioice of a trustée, subject to approval of tlie court, wMch should 
be given, except for good cause, being by Bankr. Act July 1, 1898, c. 541, 
§ 44, 30 Stat. 557 (Comp. St 1913, § 9628), intrusted to the creditors, ef- 
forts of creditors to control élection of a trustée, so long as dlrected to 
the welfare of the entire body of unsecured creditors, are not objection- 
able, as is interférence therewith by the bankrupt, or one on his behalf. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 170, 180, 181, 
183, 184 ; Dec. Dlg. <S=125.] 

2. Bankeuptct '®=3lS2 — Tbustee— Removal. 

The trustée in bankruptcy failing to carry out the wishes of, and plac- 
ing himself in direct antagonism to, the creditors by whom he was chosen, 
thus making it impossible to secure their co-operatlon, especlally when 
Indispensable to efficient administration of the trust, should be removed, 
reason for his action based on the welfare of the entire body of creditors 
not being shown; it being unnecessary that he shall bave been giillty of 
any Personal dishonesty. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 190 ; Dec. Dlg. 
<S=5l.32,] 

Pétition to Revise Order of District Court of the United States for 
the Eastern District of Missouri ; John C. Pollock, Judge. 

Pétition by Otto BoUman to revise order denying pétition for re- 
moval of John C. Tobin, trustée in bankruptcy. Order vacated, with 
directions. 

Randolph Laughlin, of St. Louis, Mo., for petitioner. 
Charles A. Houts, of St. Louis, Mo., for respondent. 
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Before SANBORN and SMITH, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. In December, 1915, the brokerage firm 
of Payne & Becker, doing business at St. Louis, Mo., was adjudged 
bankrupt on the pétition of Otto Bollman and others. Bollman was 
the principal créditer having a claim amounting to $39,000. Randolph 
Laughlin had been his attorney, and was also a créditer of the estate. 
Bontie Becker, a member of the firm, absconded a short time before the 
adjudication in bankruptcy, and has not yet been found. He was in 
charge of the business at St. Louis. Payne, the other partner, resided 
at Kansas City. One of the principal contentions of the creditors was 
that E. C. Becker, the father of Bontie Becker, was a silent member 
of the firm. He was financially responsible, and the establishment of 
his liabiHty as a partner was the main hope of the creditors. Mr. Boll- 
man and Mr. Laughlin led a campaign to elect a trustée favorable to 
aggreèsive action to establish the responsibility of Mr. E. C. Becker. 
Mr. Becker undertook a counter campaign to secure a trustée favorable 
to himself. The Bollman-Laughlin faction secured a raajority in 
amount and number of creditors. Powers of attorney to represent 
them were given to Mr. Laughlin. He first elected Mr. Bollman, but 
the référée, having in mind the fact that Bollman was a large créditer, 
and that his claim was questioned, refused to approve his sélection as 
trustée. Thereupon Laughlin cast his votes for the respondent, John 
C. Tobin, who had been receiver of the bankrupt estate. The Becker 
faction objected to Tobin, on the ground that he intended to appoint 
Laughlin as his attorney. Tobin was présent, but made no answer to 
the charge, and the référée overruled the objection. Tobin had been. 
active with the creditors who elected him, and accepted the appoint- 
ment, knowing well the campaign that had been conducted, and the 
purpose of the creditors who had prevailed. Notwithstanding this, he 
so conducted the trust as to forfeit the confidence of the creditors and 
of Mr. Laughlin. He had conférences with E. C. Becker. He took 
no action to establish Becker's liability. He appointed a couple of 
young lawyers as his attorneys, who knew nothing about the affairs 
of the bankrupts, and who hâve accomplished nothing, either in the 
collection of the estate or the en forcement of Becker's liability. An 
expert bookkeeper had been employed by the Bollman faction to make 
an investigation of the business transactions of Payne & Becker, and 
he had made a preliminary report. His report was turned over by the 
trustée to the bankrupts, and has been dismembered and parts of it 
lost. The resuit of thèse acts by the trustée is that he has forfeited 
the confidence of the creditors by whom he was elected. They refuse 
to communicate with him, or to co-operate with him or his attorneys 
in the administration of the estate. The resuit has been antagonism, 
récrimination, a barren administration, and fruitless litigation. Finally 
the creditors who secured Mr. Tobin's élection presented a pétition to 
the court asking that he be removed. In it are charges which affect, 
not only his competency and fidelity, but also his honesty. This péti- 
tion was answered, and a full hearing had before the trial court. The 
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learned trial judge ruled that the question whether Mr. Tobin had for- 
feited the confidence of the creditors, or failed to carry out the policy 
which they desired, was wholly immaterial. He insisted that, inas- 
much as charges had been made affecting his integrity, those charges 
must be proved, or the pétition be denied. He condemned both the 
creditors and Mr. Becker for the campaign that was conducted for the 
élection of a trustée. He expressed the opinion that Mr. Tobin ought 
not to continue as trustée, but refused to remove him because the 
charges affecting his integrity had not been proved, and to remove 
bim might reflect upon his character. The pétition was therefore dis- 
missed, and the creditors hâve filed the présent pétition to revise. 

We think that the learned judge, in his zeal to protect Mr. Tobin's 
character, lost sight of the interests of the estate. It was not necessary 
that either be sacrificed. 

[1] We first observe that the court fell into error in visiting the 
same condemnation upon the creditors and upon Mr. E. C. Becker for 
their efforts to control the élection of a trustée. One of the distinctive 
features of the présent bankruptcy law is the power which it gives to 
creditors in the administration of the estate. It treats the estate as 
theirs, and requires that they be consulted in meetings at ail important 
steps. They may also compel spécial meetings at any time for the ex- 
pression of their views. Section 55, subdivision "C" (Comp. St. 1913, 
§ 9639), provides: 

"The creditors shall at each meeting take such steps as may be pertinent 
:uid necessary for the promotion of the best Interests of the estate and the 
cnforcement of thls act." 

At thèse meetings a majority of the gênerai creditors in number and 
.r.nount controls. See sections 55 and 58 of the Bankruptcy Act (Comp. 
St. 1913, §§ 9639, 9642), and General Order No. 13 (89 Fed. vii, 32 
C. C. A. vii); In re Lewensohn (D. C.) 98 Fed. 576; In re McGill, 
106 Fed. 57, 45 C. C. A. 218. 

The courts hâve uniformly enforced thèse distinctive features of 
tlie law. It is true that the administration of the estate is by the court, 
and not by creditors ; but on questions of gênerai business policy the 
wishes of a majority of the creditors ought not to be disregarded, ex- 
cept for good cause arising out of some spécial feature affecting the 
particular estate. If the majority seeks a factional advantage to the 
injury of the minority, it is the duty of the court to interfère and pro- 
tect the rights of ail. But so long as the majority seeks no advantage, 
except such as will accrue to the benefit of ail creditors, their judg- 
ment should prevail, unless the circumstances are quite exceptional. 
One of the highest acts of the creditors is the choice of a trustée. That 
power is clearly committed to them by section 44 of the Bankruptcy 
Act. Their choice is subject to the approval of the court, but should 
be approved unless good cause exists for disapproving. One of the 
chief causes for disapproval is interférence in the élection by parties 
having an interest hostile to the gênerai creditors, such, for example, 
as the bankrupts or their friends or kindred. Such interférence has 
been f requently condemned by the courts. In the case of In re Lewen- 
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sohn (D. C.) 98 Fed. 576, Judge Brown, after a careful examînation 
of the décisions and the statute, uses this language : 

"The beneflciaries are not the bankrupt, but the credltors. For that reasoii 
the law glves to them alone the cholce of trustée. The bankrupt has no paît 
in it, because presumably he has no interest in it." 

The Circuit Court of Appeals of the Sixth Circuit, in the case of 
In re McGill, 106 Fed. 57, 45 C. C. A. 218, speaking by Mr. Justice 
Day, says: 

"It may be taken, then, as an established proposition, upon reason and au- 
thority, that interférence by the bankrupt, certalnly when such as to control 
the élection, will avoid the choice thereby attalned, as it is the poliey of the 
law to secure a trustée who Is the sélection of the creditors, and not the bank- 
rupt." 

See, also, In re MacKellar (D. C.) 116 Fed. 547; In re Hare (D. C.) 
119 Fed. 246; In re Van De Mark (D. C.) 175 Fed. 287; Collier on 
Bankruptcy, 637, 641. 

It is manifest, therefore, that the activity of Mr. E. C. Becker to 
control the élection of a trustée must be treated quite differently f rom 
the campaign of the creditors to accomplish that resuit. Mr. Becker's 
campaign was conducted in antagonism to the creditors, to protect him- 
self against liability. Even if he is not a member of the firm, his in- 
terférence with the élection of a trustée, owing to his close relation- 
ship to Bontie Becker, should be viewed as made on behalf of the 
bankrupt. To place his activities and those of the creditors in the 
same class, as the trial court did, is to visit the just and the unjust 
with the same condemnatiori. There is no way in which a majority of 
the creditors can be brought into uniform and intelligent action, ex- 
cept by leadership and co-operation. So long as efforts are directed 
to the welfare of the entire body of unsecured creditors, there can 
be no objection to such activities. 

[2] Mr. Tobin has not only failed to carry out the wishes of the 
creditors by whom he was chosen, but has placed himself in direct an- 
tagonism to those creditors. In doing so he has violated the trust up- 
on which he was placed in office. He could not thus départ from the 
poIicy desired by the creditors without being able to assign good rea- 
sons for so doing based on the welfare of the entire body of creditors. 
No such reason for his conduct is disclosed by the record. To jus- 
tify his removal it is not necessary to find that he has been guilty of 
any personal dishonesty. It is enough that he has so conducted him- 
self as to forfeit the confidence of those who are the beneflciaries of 
his trusteeship, and thus made it impossible for him to secure their 
co-operation. That is especially true in a case like the présent, where 
the co-operation of the beneflciaries is indispensable to the efficient ad- 
ministration of the trust. The rule was stated by the Suprême Court 
in May v. May, 167 U. S. 310, 320, 17 Sup. Ct. 824, 828 (42 L. Ed. 
179), as foUows: 

"The power of a court of equity to remove a trustée, and to substltute an- 
other In his place, Is incidental to Its paramount duty to see that trusts are 
properly executed, and may properly be exercised whenever such a state of 
mutual ill feeling, growing out of his behavlor, exlsts between • • * the 
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trustée In question and the beneflciarles, that his continuancc In office would 
be detrimental to the exécution of the trust, even If for no other reason than 
that human Infirmity would prevent • • * the beneflciarles from work- 
Ing in harmony with hlm, and although charges of misconduct against him 
are either not made out, or are greatly exaggerated." 

The facts as we hâve outlined them in this opinion rest upon un- 
controverted évidence. We may therefore deal with the case upon 
this pétition to revise. 

We join with the trial court in completely exonerating Mr. Tobin 
from ail charges which affect his integrity. That, however, is as far 
as we can go, and we further find that the welfare of the estate de- 
mands his removal, and the élection of a new trustée by the creditors. 

The order of the trial court is therefore vacated and set aside, with 
directions to 'enter an order removing the défendant as trustée, and di- 
recting the référée to call a meeting of creditors to elect a new trustée. 
The procedendo will go down at the expiration of 20 days from the 
date of the filing of this opinion, unless otherwise ordered. 



AMBROSIUS V. AMBROSITJS. 
(Circuit Court of Appeals, Second Circuit. January 9, 1917.) 

No. 52. 

1. Tbusts <S=>371(S) — Pleading — Prater — General Relief. 

Where a bill to recover Personal property was framed on the theory 
that a trust had been declared therein by complainant's father, but con- 
talned a prayer for gênerai relief, complainant can recover, If she es- 
tabllshes that she was the original owner of the property. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 598; Dec. Dig. 
®=>371(8).] 

2. GiFTs (S=>22 — GiFTS Inter Vivos — Delivert — ^Necessity. 

A gift by a father to his daughter of certain securltles, whlch was only 
evideuced by a statement prepared by hlm and Uept with a list of sé- 
curities, a copy being delivered to his mother in a sealed envelope, to be 
opened only after his death, is InefEeetual for want of dellvery, and equitv 
will not interfère to perfect it. 

[Ed. Note.— For other cases, see Gifts, Cent. Dig. & 37; Dec Dig. 

8. Tbtjsts ©=>37% — Express Trust — Déclaration — Inconsistent Aots. 

Where one not a lawyer slgned a statement, on a list of securitles whicli 
he purchased with his own funds, that he held the securities as trustée 
for his daughter during his lifetime, but thereafter he dealt with the 
securities as his own, selling some and pledging others, his acts indicate 
that he did not intend by his déclaration to make himself trustée in the 
légal sensé, but only to transfer to his daughter such securities as he 
might own at his death, and such intention cannot be enforced, 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 53; Dec. Dig 
©=371^.] 

Appeal from the District Court of the United States for the East- 
em District of New York. 

Suit by Marie Marjorie Ambrosius, an infant, by Kate Ambrosius, 
her next friend, against Iva H. Ambrosius, as administratrix of the 
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goods, chattels, and crédits of Herman Z. Ambrosius, deceased. From 
a decree dismissing the bill, complainant appeals. Affirmed. 

Krauthoff, Harmon & Mathewson, of New York City (E. J. Patter- 
son and Carroll G. Walter, both of New York City, of counsel), for ap- 
pellant. 

Davis, Symmes & Schreiber, of New York City (David T. Davis and 
Robert C. Ryder, both of New York City, of counsel), for appellee. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. September 26, 1905, Herman Z. Ambrosius, 
an employé of Speyer & Co., bankers of this city, having then an only 
child by his first wife, a daughter eight years of âge, living with his 
mother in Chicago, drew up on a sheet of paper a list of securities, 
which he headed with the words, "List of securities held by L,. J. Salo- 
mon in Speyer & Co.'s vault in envelope marked 'Property of H. Z. 
Ambrosius,' " and concluded with the words : 

"Ail thèse foregoing securities belong to my daughter Marie Marjorie Am- 
brosius, and are held by me in trust for her during my llfetime. 
"New York, September 26, 1905. H. Z. Ambrosius." 

About a month later he visited his mother in Chicago and delivered 
to her a press copy of this sheet in a sealed envelope, telling her to 
keep it carefully, as it contained a paper of value to Marie, but not to 
tell her about it, as he did not want her to get the idea she had mon- 
ey. His mother put the sealed envelope in her box at a safe deposit 
company, to remain unopened in accordance with his directions until 
after his death. Other than this there was no communication to any 
one of what he had done. The securities stood in his own name, or in 
the name of third parties, indorsed by them in blank, and he sold some 
of them, noting the fact and date of sale on the list and running a line 
through the entry. 

September 10, 1907, he made another list, headed, "List of securities 
handed to L. J. Salomon for safe-keeping in Speyer & Co.'s vault, in 
envelope marked 'Property of H. Z. Ambrosius,' which securities be- 
long to my daughter, Marie Marjorie Ambrosius, and are held by me 
in trust for her, during my lifetime," into which he carried most of 
the securities which were left on the first list and signed it September 
10, 1907: "H. Z. Ambrosius. Witness: A. Lincoln Baer." Some of 
the securities on this list also he sold and struck oiï in the same way, 
and on some of them he borrowed money from the banks. On the 
back of each of thèse sheets were lists of other securities, some of 
which had been sold and crossed off in the same way as was done with 
ihose. on the front of the sheets, and as to them the complainant makes 
no claim. 

Ambrosius paid his mother at first $30 a week, and afterwards $50 
a week, for the board and lodging of his daughter, and paid in addi- 
tion for her schooling, médical expenses, etc. October 15, 1913, he 
died, leaving a second wife, whom he had married in 1904, and two 
children by her, him surviving. His mother then opened the envelope 
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given her containing the press copy of the paper of September 26, 
1905, as drawn. 

After his death there were found in his desk at Speyer & Co.'s an 
open envelope, marked "Property of H. Z. Ambrosius, August 29, 
1912," containing the two lists before mentioned and a large number 
of the listed securities, together with other securities not mentioned 
in either list. There is no évidence that the securities were ever de- 
livered to Salomon, or were ever in Speyer & Co.'s vault. 

Judge Veeder dismissed the bill, on the ground that it was the dece- 
dent's intent to make a testamentary disposition, and that if he ever 
intended to make a trust he revoked it in his lif etime. 

[1] While the bill proceeds directly and expressly upon the ground 
of a trust declared by Ambrosius in his lifetime, it asks for gênerai 
relief, and, as the décèdent did state that the securities belonged to 
the complainant, she was entitled to recover under the bill on the 
ground of her antécédent ownership, if she could prove it. But she 
did not prove it. The decedent's father died in Chicago in 1894, leav- 
ing nothing but $1,000 coming from his lodge. His mother supported 
herself by dressmaking. There was positive proof that most of the 
securities mentioned in the papers of 1905 and 1907 were brought by 
Ambrosius with his own money, and there is not a vestige of évidence 
that the complainant had any money or property whatever. Therefore 
the claim tliat the securities belonged to her before the papers of 
1905 and 1907 were signed is wholly without support. 

In this respect the case differs from Govin v. De Miranda, 140 N. 
Y. 474, 35 N. E. 626, on which the complainant so much relies. In 
it there was no évidence of any relationship between the deceased and 
the plaintiffs, so that the court held that, in view of his express state- 
ment that the securities belonged to them it was bound to assume that 
they came to them by purchase or gift from some one. If there had 
been any évidence that the bonds had been purchased by the décèdent 
with his own money, the décision would unquestionably hâve been 
différent. This was evidently the opinion of the General Term upon 
the appeal from a judgment directed by the court in favor of the plain- 
tiffs in a second suit to recover the interest paid on the bonds in ques- 
tion during the decedent's lifetime. Govin v. De Miranda, 79 Him, 329, 
29 N. Y. Supp. 347. In that case the court directed a verdict in favor 
of the plaintiffs on the ground that the ownership of the bonds had 
become res judicata in the first action, and évidence that the décèdent 
bought the bonds with his own money was not admissible in the sec- 
ond action to contradict that adjudication. 

[2] Of course, if Ambrosius intended a présent gift to his daughter, 
it was quite ineffectuai for want of delivery, and equity will not in- 
tervene to perfect it. 

[3] Therefore the question is: Can the complainant recover upon 
the strength of a déclaration of trust made by the décèdent in her 
favor? What we hâve to détermine is the intention of the décèdent. 
If the language in the paper of September 26, 1905, constituted him a 
trustée for the complainant as to the securities therein mentioned, we 
tliink that the delivery of a copy of it in a sealed envelope to his 
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mother to keep for the complainant was sufficient e^^dence to support 
the trust. This envelope was opened after tlae death of Ambrosius, 
and of course throws no light upon the meaning of what he wrote. 
We hâve to détermine his intention, both from what he wrote in 1905, 
and what he did during the eight years thereafter, down to the time 
of his death, 

Ambrosius was a layman, and may hâve been unaware of the légal 
meaning and effect of the expression he used as to holding the se- 
curities in trust for his daughter. Between what he wrote and what 
he did his intention is not clear. At least, we must consider what he 
did in the premises, as well as what he wrote. He is to be presumed 
to hâve been an honest man, and very evidently was a loving father. 
There being no évidence that he ever kept any account with the com- 
plainant of the income of the securities, kept them in his own name, 
used them for his own purposes just as he did ail other securities he 
had, it is impossible to believe that he intended by what he wrote to 
divest himself of ownership. His conduct during this long period is 
absolutely inconsistent with the character of a trustée. We cannot 
believe that he would hâve acted with such bad faith if he had sup- 
posed himself to be a trustée for his daughter in the légal acceptation 
of that term. We think he intended that only such of the securities 
as should be in his possession at the time of his death should then go 
to the complainant. 

Another case arising out of De Miranda's estate is nearer the prés- 
ent case. Govin v. De Miranda, 76 Hun, 414, 27 N. Y. Supp. 1049. 
The décèdent signed and acknowledged before a notary public a paper 

as follows: 

"State and City of New York, May 25th, 1881. ■ 

"For the sum of $1 to me In hand pald, the receipt of which Is hereby ac- 
knowledged, and for certain other valuable considérations, I do hereby trans- 
fer, set over, and deliver to the young man known as Félix Govin Dias, a na- 
tive of Matanzas, Island of Cuba, now livlng at No. 147 East 39th street in 
the City of New York, two certiticates of $10,000 each ($20,000) of the V. S. 
4% per cent loan under the act of Congress entitled 'An act to authorize the 
refunding of the national debt approved July 14, 1870, Issued one Jan. 18, 
1878, Letter A 13,235, and the other one Issued May 17, 1877, Letter A 10,642. 
Said certiflcates will be retained In my custody for tlu> présent as trustée for 
the said Félix Govin Diaz. Pelix Govin y Rute. [L. S.], 

"Trustée of two certiflcates each one ol' ten thousand dollars." 

Notwithstanding the expression that he held the securities in trust 
for the plaintiffs, the court decided that, as the décèdent kept the paper 
in his possession and sold the bonds, it was clear he did not intend 
to divest himself of title. 

Some distinctions in the cases cited mav be briefly pointed out. In 
Locke v. Farmers' Loan & Trust Co., 140 N. Y. 135, 35 N. E. 578, 
the décèdent declared a trust of which he notified the beneficiaries 
and which he actually performed for their benefit for several years 
before his death. In Van Cott v. Prentice, 104 N. Y. 45, 10 N. E. 
257, a complète and effective trust was drawn up in writing and de- 
livered in a sealed envelope to the trustée. In Matter of King, 115 
App. Div. 751, 100 N. Y. Supp. 1089, affirmed 188 N. Y. 626, 81 N. 
E. 1167, the deed of trust and the securities themselves had been de- 
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Hvered by the décèdent to the trustée. In Linton v. Brown (C. C.) 
20 Fed. 455, a deed of trust had been delivered by the décèdent to the 
beneficiary and by her delivered to a third party. In Fowler v. Gow- 
ing (C. C.) 152 Fed. 801, and 165 Fed. 891, 91 C. C. A. 569, the stock 
in question was purchased by the father as trustée with his children's 
money and their ownership was not disputed. 
The decree is affirmed. 



MARYLAND CASUALTY CO. v. EDDT. 

(Circuit Court of Appeals, Slxth Circuit. February 7, 1917.) 

No. 2896. 

1. Insurance i®=»136(.5) — -Application — Answers of Insurkd. 

Though the signature of insured to ttie application Is questloned, the 
authentlclty of the answers therein. whlch were made part of the pollcy 
as Issued, must be treated as admltted, slnce no ratlonal theory of con- 
tract can be made that does not hold the assured to know the contents of 
the instrument to whlch he seelis to hold the other party. 

[Ed. Note.— For other cases, see Insurance, Cent. Dlg. §§ 222-224, 229, 
230; Dec. Dlg. <S=»136(5).] 

2. Insurance <S=»300 — Foefeitube — Miseepresentation. 

A mlsrepresentatlon by an appUcant for accident Insurance that no 
slmllar Insurance had been canceled, or renewal thereof refused, wheii 
In fact such a pollcy had been canceled for the stated reason that In- 
sured was too reckless In drlvlng automobiles, and the application was 
made to secure( Insurance in place of that canceled, is, as a matter of 
law, materlal and Intentlonal, and prevents recovery on the pollcy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 679 ; Dec. Dlg. 
®=>300.] 

8. Courts <S=>363 — Eules of Décision — State Statute — Insurance Agents. 

The United States courts will follow and apply a state statute de- 
termlning the status of an Insurance agent. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 939-949; Dec. 
Dig. <g=363.] 

•4. Insurance ®=73 — ^Agents — Statutes — Accident Insurance. 

Comp. Laws Mich. 1897, § 7246, which is part of a chapter relating 
wholly to fire and marine Insurance, and which déclares to he agents ail 
those who hâve anything to do with placing the rislc, does not apply to 
accident Insurance which is controUed by sections 5110-5115. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 99, lOO; Dec. 
Dig. ©=ï73.] 

6. Insurance <S=»73 — Agents — ^Restrictions on Authority. 

In the absence of statutory régulation, a stipulation In a pollcy that 
no person, unless duly authorlzed In wiiting, shall be deemed the agent 
of the Company, is blnding on those who take the pollcy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 99, 100; Dec 
Dig. <@=ï73.] 

6. Insurance <3=»376(2) — Agents — Restrictions on Authoeitt — Implied 
Provisions in Polict. 

A provision in an accident insurance pollcy that an agent has no 
authority to change the policy or waive any of Its provisions, and that 
notice to any agent or knowledge by hlm shall not ba held to afCect a 
waiver of any part of the pollcy, applies to the provision, read Into the 
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pollcy by law, that a material Intentlonal mlsrepresentation avoids the 
I)olicy, as well as to the provisions expressed thereln, and the fact that 
the agent had knowledge of such misrepresentatlon, does not prevent 
forfeiture of the policy therefor. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 955 ; Dec. Dig. 
<S=9376(2).] 

In Error to the District Court of the United States for the Southern 
Division of the Western District of Michigan; Clarence W. Sessions, 
Judge. 

Action by Leeta M. Eddy against the Maryland Casualty Company. 
Judgment for plaintiff, and défendant brings error. Reversed, and 
remanded for new trial. 

George Hoadly, of Cincinnati, Ohîo, for plaintifï in error. 
A. J. Mills, of Kalamazoo, Mich., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. This suit was brought in the court be- 
low by Mrs. Eddy to recover the amount of a policy insuring her hus- 
band against death by external, violent, and accidentai means. He was 
found dead in a hôtel room, and, for the purposes of this opinion, it 
may be assumed that his death was caused by an overdose of chloral, 
laken by him to induce sleep, and without suicidai intent. The défenses 
were that the issue of the policy had been procured by false représen- 
tations, and that the death was not of the class covered by the policy. 
Upon the trial, the court denied the defendant's motion to take the case 
from the jury, and the jury found in plaintiff's favor upon the issues 
submitted. The insurance company brings this writ of error. 

The policy, dated September 2, 1913, began with thèse words: 

"In considération of the statements in the application for this policy, a 
copy of which is indorsed hereon and made a part hereof, and of $25 premi- 
um, the • ♦ • Company • • » hereby insures," etc. 

The copy indorsed, as well as what purported to be the original ap- 
plication offered in évidence, comnienced: 

"Application is hereby made for a • • • policy to be issued upon the 
foUowing statements, viz." 

Thèse statements were numbered upon the copy, and upon the appli- 
cation itself, from 1 to 15. The numbered paragraphs were, by the 
caption, denominated "statements," and, by a footnote upon the ap- 
plication, "warranties." 

[1] Upon the trial, some question was suggested whether Mr. Ed- 
dy's signature to the application was sufficiently proved ; but the state- 
ments now involved were part of the policy as issued, and the case has 
been argued in this court as though the authenticity of his answers must 
be admitted. We treat the case upon the same theory. "No rational 
theory of con tract can be made that does not hold the assured to know 
the contents of the instrument to which he seeks to hold the other par- 
ty." Lumber Underwriters v. Rife, 237 U. S. 605, 609, 35 Sup. Ct. 
717, 718 (59 L. Ed. 1140). 
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The policy contained no express provision as to the effect upon the 
company's liability in case any statement in the application was false, 
nor did the policy itself déclare that thèse statements were warranties. 
In this situation it was held by the district court that the mère falsity 
of a statement — even a material statement — would not vitiate the pol- 
icy, unless it further appeared that the statement was deliberate and 
purposeful, and that Mr. Eddy intended to deceive the company about 
a material matter in order to get it to issue the policy. This rule of 
law is challenged by the company, but we pass the question.^ 

[2] The claimed misstatements were three: 

(1) No. 14 was, "My habits of life are correct and temperate." The 
évidence tended to show that the applicant had gone on periodical 
drinking sprees ; that he had taken the so-called "gold cure" with only 
temporary good results ; that at a time not fixed by the record, but 
seemingly not long before the application, he had taken another kind 
of médical treatment for the cure of the liquor habit ; and that he died 
in a relapse of the habit. 

(2) A part of statement No. 9 was : 

"No application ever made by me for accident • • » Insurance bas been 
decllned or notice of action withheld." 

In fact, two years before this application, his application for a 
$25,000 accident policy in the Travelers' Insurance Company had been 
declined. 

(3) Another part of statement No. 9 was : 

"Nor bas any such [accident] policy of Insurance been canceled or renewal 
been refused." 

In fact, a $5,000 accident policy in the Travelers' had been canceled 
within the previous four months, upon the stated ground that Mr. Eddy 
was an undesirable accident risk, because too reckless in driving auto- 
mobiles. 

As to the statement regarding his temperate habits of life, the ex- 
cuse is that he believed he was completely cured, and that he there- 
fore did not intend to deceive. As to the statement that no application 
had been declined, the explanation is that this declined policy was of a 
spécial class, issued only to preferred risks, and hence Mr. Eddy was 
justified in supposing that the refusai to issue such a policy was not 
a material matter. Upon both of thèse subjects we may assume that 
there was an issue for the jury; but as to the third statement, above 
recited, we find in the record no suggestion of explanation or excuse. 
Mr. Eddy had been notified of this cancellation ; he talked it over with 
the local agent of the Travelers' ; this same local agent was a solicit- 
ing broker for the Maryland Company; and the application for the 
policy in suit was made with the purpose by both of getting in- 
surance to replace that which had been canceled. Under this situa- 

1 The Mlchlgan statute, upon the books when this policy issued (section 6, 
Act 264, of 1913), States a rule whleh seems to be consistent with Phœnix Co. 
V. Raddin, 120 U. S. 183, 189, T Sup. Ct. 500, 30 L. Ed. 644, and by whleh a 
materlally false statement, even wlthout Intent to deceive, would avoid the 
policy ; but this statute was postponed in Its taking effect to January 1, 1914. 



480 239 FEDERAL BBPOBTEB 

tion, there is no room to deny that the misrepresentation was not only 
most deliberate and intentional, but that they both knew it to be ma- 
terial. Such a situation présents no question of f act for tiie jury ; the 
materiality of such a statement is apparent as matter of law. Phœnix 
Co. V. Raddin, 120 U. S. 183, 189, 7 Sup. Ct. 500, 30 L. Ed. 644. It 
is clear to us that no reasonable man could think that the deceit prac- 
ticed upon the company was unintentional or in any way excusable ; 
and we are satisfied that, on thèse facts, plaintiff cannot recover. 
mxnz. Co. V. Moore, 231 U. S. 543, 34 Sup. Ct. 186, 58 L. Ed. 356; 
Mutual Co. V. Hilton, 241 U. S. 613, 622, 36 Sup. Ct. 676, 60 L. Ed. 
1202; Mutual Co. v. Powell (C. C. A. 5) 217 Fed. 565, 568, 133 C. C. 
A. 417. 

However, before accepting this conclusion as controlling upon the 
présent record, we must observe what effect, if any, is to be given to 
the relation between the parties and Rankin, the so-called agent, who 
took the application. Rankin himself, a witness for plaintiff, says that, 
while he was agent for the Travelers', he was "just a broker" for the 
Maryland; and there is nothing expressly to the contrary. 

[3, 4] It should be noted that no Michigan statute is found afïect- 
ing Rankin's status. The Suprême Court of the United States will 
follow and apply such a statute (Continental Co. v. Chamberlain, 132 
U. S. 304, 10 Sup. Ct. 87, 33 L. Ed. 341 ; McMaster v. New York Co., 
183 U. S. 25, 22 Sup. Ct. 10, 46 L. Ed. 64) ; although such statute does 
not raise spécial agents with Hmited authcrity into gênerai ones pos- 
sessing unlimited power (Mutual Co. v. Hilton, supra, 241 U. S. at page 
623, 36 Sup. Ct. 676, 60 L. Ed. 1202) ; but the rule familiar in Michi- 
gan, and declared by the Suprême Court of that state in Pollock v. 
German Co., 127 Mich. 460, 461, 86 N. W. 1017, is merely an adoption 
of the express words of section 7246 of the Michigan Compiled Laws 
of 1897. This section is part of chapter 194, which relates wholly to 
fire and marine insurance, and bas no application to accident insurance. 
The latter subject is controlled by Act No. 237 of 1881, being sections 
5110-5115 of the Compiled Laws of 1897, and thèse sections contain 
nothing corresponding to that provision of section 7246 which dé- 
clares to be agents of the insurance company ail those who hâve any- 
thing to do with placing the risk. 

[5] Further, the policy in suit, by agreement No. 13, provides: 

"In any matter relating to this insurance, no person, unless duly authorized 
in writing, shall be deemed the agent of this company." 

In the absence of statutory régulation, such an agreement is binding 
upon those who take a policy containing it. ^tna Co. v. Moore, supra. 
There is, in this record, no effective évidence of any authority in writ- 
ing f rom the Maryland Company to Rankin ; but, as there are some 
vague allusions to such authority, it may exist, and we prefer not to dis- 
pose of the case on this ground. We therefore assume that in some 
substantial sensé Rankin may bave been the agent of the company. 

It is to be noted, also, that we bave not hère a case where the appli- 
cant stated the truth to the agent, and the agent either changed the 
answer without applicant's knowledge, or gave applicant advice as to 
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how questions should be interpreted, in which instances it has been 
thought riglit that an agent with ordinary powers should be considered 
to be acting for the company. Union Co. v. Wilkinson, 13 Wall. 222, 
20 L. Ed. 617; New Jersey Co. v. Baker, 94 U. S. 610, 24 L. Ed. 268, 
As to the above-recited statements, 1 and 2, there is room to suppose 
that Rankin gave such advice or prepared the answers in accordance 
with his interprétation ; not so as to misstatement No. 3. 

[6] We hâve already recited parts of the policy and application, 
from v.'hich it appears that the policy was issued in considération of 
the statements of the application, and that the statements of the ap- 
plication were made as the basis of getting the policy. It thereupon be- 
came, as matter of law, a vital condition of the contract that the making 
of a statement which was material and false, and known by the appli- 
cant to hâve both of thèse characteristics, would be a défense to any 
action on the policy. Mutual Co. v. Hilton, supra. It was quite un- 
necessary to say this in so many words; "the modest intelligence of 
the prudent man" (Underwriters v. Rife, supra, 237 U. S. 619, 35 Sup. 
Ct. 717, 59 L. Ed. 1140) would be sufiScient to inform the policy holder 
both that the condition existed and that it was vital. Agreement No. 
13 of the policy says : 

"An agent has no authorlty to change thls poUcy, or to waive any of its 
provisions, nor shall' notice to any agent or knowledge o( his or any other 
person be held to effect a waiver or change in this contract or any part of it. 
No change whatever in this policy and no waiver of its provisions shall be 
valid unless an indorsement Is entered hereon, slgned by the président, vice 
président, or secretary of the company, expressing such change or waiver." 

That this provision is valid and binding on the insured is clearly held 
in .Stna Co. v. Moore, supra ; and the substance of plaintiflf's position 
must be that the provision attached by law to the words of the con- 
tract, by which provision a knowingly false and material statement 
avoids the contract, was "changed" or "waived" because the agent had 
knowledge of the falsity. If this provision had been expressed in 
words, it would be entirely clear that there could be no change or 
waiver by the agent even by his most express consent, and we see no 
satisfactory distinction between that case and one where the condition 
or provision said to be waived is read into the contract by the law, with 
which both parties must be deemed familiar. 

If it be said that .^tna v. Moore is to be distinguished because the 
agreement there involved was that notice to the agent should not be 
notice to the company, we find, perhaps, even doser analogy in the 
companion case of the Prudential Company v. Moore, 231 U. S. 560, 
34 Sup. Ct. 191, 58 L. Ed. 367. In the latter case, it had been agreed 
that: 

"No agent has power • * * to modity this » * * contract, » • * 
to * * * walve any forfaiture or to l3ind the company by making any 
promise, or making or receiving any présentation or information." 

The court said (231 U. S. ,567, 34 Sup. Ct. 194, 58 L. Ed. 367): 

"It is contended hère, as in the .astna Case, that the company is estopped 
by the knovyledge of the agent, and the same cases are cited as were cited 

239 F.— 31 
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there. We answer hère, as we answered there, that the terms of the poUcy 
constituted the contract of the parties and precluded a variation ot them by 
the agent." 

In this disposition of the matter, the conclusion seems necessarily 
involved, although not spelled out, that to say that the company is es- 
topped to rely upon such a false answer because its agent had knowl- 
edge, is to say that the terms of the contract are to be changed. Upon 
the subject of knowledge by the agent under similar circumstances, 
see, also, Mutual Co. v. Hilton, supra, 241 U. S. at page 623, 36 Sup. 
Ct. 676, 60 L. Ed. 1202 and Mutual Co. v. Powell, supra, 217 Fed. at 
page 568, 133 C. C. A. 417. 

We imply no opinion as to whether the évidence sufficiently tended 
to show death by "external, violent, and accidentai means," as dis- 
tinguished from an intentional taking of an amount of chloral which 
proved to be too much, but which otherwise involved no élément of ac- 
cident. 

The Judgment must be reversed, with costs, and the case remanded 
for new trial, if it is thought that otlier évidence may give the case 
a différent aspect. 



WRIGHT & COBB LIGHTERAGB CO. v. SNAEE & THIEST CO. et al. 

(Circuit Court of Appeals, Thlrd Circuit. January 31, 1917.) 

No. 2192. 

1. Navigable Watebs ©=20(8) — Beidoes — Injtjet to Vessel fbom Négli- 

gent Opebation of Draw. 

A steam Ughter passlng up the Passalc river vras injured by the préma- 
turé closing of a drawbridge, which had opened after her signal. In faet 
the draw had been opened on the signal of a down-bound tug In the other 
channel, and the tenders did not see the Ughter, nor hear her signal. 
Held, that the injury was due solely to their négligence. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. DIg. § 96.] 

2. Navigable Watees <S=>20(8) — Ddtt or Public Cobfobation to Keep E^be 

DELEGATION TO CONTRACTOB. 

Counties, under a public duty to keep open a navigable stream betweeu 
them, may employ an Independent contracter for the opération of a draw- 
bridge, who assumes liability for Its proper opération; and, conceding 
that they would not thereby relleve themselves from liability for injury to 
a vessel through négligent opération of the bridge, that question cannot 
be ralsed by the contractor, when sued for the injury for which It con- 
tracted to be llable. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. § 96.] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Charles P. Orr, Judge. 

Suit in admiralty by the Wright & Cobb Lighterage Company against 
the Snare & Triest Company, and the Boards of Chosen Freeholders 
of the Counties of Hudson and Essex. Decree for libelant against 
the Snare & Triest Company, which appeals. AfiSrmed. 

For opinion below, see 234 Fed. 774. 

<g=jFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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Hector M. Hitchings, of New York City (J. Elmer Melick, of New 
York City, of counsel), for appellant. 

Foley & Martin, James A. Martin, and Geo. V. A. McCloskey, ail 
of New York City, for appellee Wright & Cobb Lighterage Co. 

James J. Murphy, of Jersey City, N. J., and Herbert W. Taylor, of 
New York City, for appellees Boards of Chosen Freeholders of Hud- 
son and Essex Counties. 

Before BUFFINGTON, McPHERSON, and WOOELEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The libellant was the owner of the 
steam lighter Pioneer, which came into collision with the draw span 
of a temporary bridge on the Passaic River, built by The Snare & 
Triest Company for use during its construction of a new bridge un- 
der contract with The Board of Chosen Freeholders of the County 
of Essex and The Board of Chosen Freeholders of the County of 
Hudson. The Snare & Triest Company was found in fault (234 Fed. 
774), and from the decree entered it took this appeal. 

[1] The facts of the case are of narrow compass. It appears that 
the bridge was of the draw or tumtable type, made in one structure, 
spanning two channels of the river when in place, and resting upon a 
central pier, upon which it was electrically revolved in opening and 
closing. On the occasion of tlie accident the bridge-tenders heard a 
signal, and, thinking it the signal of a tug then approaching in view, 
opened the bridge and let her through one channel. Before the bridge 
was opened, the Pioneer had signalled the bridge, and when it opened, 
whether in response to her signal or to the signal of the tug, she pro- 
ceeded through the other channel. Her approach to the bridge was 
for a time obscured by new construction work, and not being observed, 
the bridge-tenders began closing the bridge while she was still in the 
draw. Realizing her danger, she gave a danger signal and reversed 
her engines, a doubtful manœuvre. The bridge-tenders, then seeing 
her for the first time, tried to reverse the bridge but were too late, 
and the collision foUowed. In this state of the testimony there is 
doubt whether the signal, in response to which the bridge was opened, 
was the signal of the tug or the signal of the Pioneer. There îs no 
doubt, however, that the Pioneer signalled the bridge, when at a 
proper distance and under proper control, there being affirmative testi- 
mony for the Pioneer that she blew, which was opposed only by néga- 
tive testimony of the bridge-tenders that they did not hear her blow. 
We think that in approaching the bridge and entering the draw, the 
Pioneer gave the only signal which under maritime rules or in pru- 
dence was required of her; that she was not in fault in assuming that 
the bridge was opened in response to her signal, and that, as reply 
signais from the bridge were not customarily given, the opened bridge 
was an invitation to her to come through, in accepting which there 
rested upon those operating the bridge, whether opened for the pas- 
sage of one craft or two, the duty to permit her to pass through in 
safety. We further find that being without fault in entering the draw, 
the Pioneer was not liable for unwise manœuvres in the extremity in 
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which she was placed by those who closed the bridge upon her, and 
that the accident was occ^îsioned by the négligence of those operating 
the bridge. 

It was not disputed that the bridge was operated by the servants of 
one or another of the respondents. The question was, which of the re- 
spondents was operating the bridge. The Boards of Freeholders of the 
two counties, while not denying the négligence charged, denied liabil- 
ity therefor, as in the case of The Louise Rugge (D. C.) 234 Fed. 768, 
recently reviewed by this court, upon the ground that the bridge was 
operated not by them but by the appellant under a contract with them, 
whereby it undertook to operate the same "and be solely responsible 
for accidents of any kind that may occur during the continuance of 

* * * work" on the new bridge. The appellant denied négligence, 
as well as liability, imputing négligence to the lighter, and maintain- 
ing that under an arrangement with the Boards of Freeholders of the 
two counties the bridge was not operated by it but by employés of the 
counties, for whose négligence the counties, and not the appellant, were 
liable. Upon this question the trial court found, as in the case of The 
Louise Rugge, that under the arrangement between the appellant and 
the two counties, the bridge-tenders, though servants of the counties, 
were engaged in the work and were within the control of the appel- 
lant. Cooley on Torts, 624; Atlantic Transport Co. v. Coneys, 82 
Fed. 177, 28 C. C. A. 388; Standard OU Co. v. Anderson, 212 U. S. 
215, 221, 222, 29 Sup. Ct. 252, 53 L. Ed. 480. This finding was based 
upon even clearer évidence than in the other case, because hère the ap- 
pellant itself defined the employment of the bridge-tenders by saying: 

"As we understand It, the agreement Is as foltows: The twelve men (bridge- 
tenders) now employed for operating the temporary bridge are under our con- 
trol and are to be subjected to the orders of our superintendent and to work in 
a manner satisfactory to us. 

"We are to pay a proportion of thelr wages. » * • This arrangement 
to continue until such time as we would be entltled under our présent contract 
to discontinue the opération of the temporary bridge wlth our own employés. 

* * * This agreement to be entlrely outside of our contract and Is not lu 
any way to affect the terms of our contract as regards the opération of the 
bridge or payments due under our contract." 

This sTiows so certainly that the bridge was operated by the appel- 
lant with servants, though nominally of the counties yet actually un- 
der its command and control, that the appellant does not urge with the 
same vigor the défense made in the Tug Louise Rugge, but défends 
upon other grounds. 

[2] The first is, that there was a duty upon the Boards of Free- 
holders to keep their navigable waters clear, of which, because a gov- 
ernmental duty, they could not divest themselves by delegating it to 
the appellant; hence the contract by which the appellant undertook 
to operate the bridge was ultra vires of the counties and for that rea- 
son relieved the appellant of liability for its négligence in the perform- 
ance of its undertaking. 

Assuming for the moment that the obligation of the counties to keep 
clear navigable streams within their borders is a public trust which 
they cannot abdicate, we are at a loss to see how that obligation re- 
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lieves the àppellant of its obligation ta be the instrument through 
which the counties undertook to perform that function. Manifestly 
the counties, being bodies politic and not persons, can perform their 
function of keeping open navigable streams only by employing agencies 
or instrumentalities of some kind or other. Thèse may be servants 
directly employed and paid by the counties under such contracts of 
service as the parties may expressly or impliedly make ; or the instru- 
ment may be an independent contractor, as in this instance, who un- 
dertakes to work for the counties under such a contract with respect 
to" duties, obligations and indemnities, both to the public and to them- 
selves, as the parties may agrée upon. When the independent con- 
tractor undertakes to do such work and to assume liability for nég- 
ligence in its performance, its undertaking raises a duty to the public, 
and is an obligation to the counties in the nature of a contract of in- 
demnity, and is binding upon it both to the public and to the counties 
without regard to whether the counties hâve or bave not abdicated their 
public function. Whether the counties can abdicate such a function 
and can avoid liability by delegating it to another, are questions that 
can be raised only by one to whom the counties owe a duty and who 
has suffered by a violation of that duty. They cannot be raised by 
the independent contractor, who has based his undertaking upon a 
considération received and retained, and to whom the counties owe no 
duty and with respect to whom the counties hâve violated no obliga- 
tion, contractual or governmental. 

As no question of the power of the counties to employ the appellant 
in its work has been raised in this case by one qualified, we are not 
called upon to détermine such a question. We may, however, assume 
without deciding, that the counties are still liable. Then we hâve out- 
standing concurrently two obligations, as occasionally happens, both be- 
ing obligations to the public, one the obligation of the counties and 
the other the obligation of the contractor, to do the work without in- 
jury to the public through négligence. If the injured party chooses 
to sue the counties alone, we might then hâve the question which the 
appellant has raised, but if, as in this instance, the injured party elects 
to sue both the contractor and the counties, then the rule is that the 
one whose positive act inflicts the injurv is primarily liable to the in- 
jured party without regard to the liability of the other, leaving the 
parties sued to adjust their liabilities, one to the other, according to 
their contractual undertakings. Wilson v. Watertown, 3 Hun (N. Y.) 
508; Tierney v. Troy, 41 Hun (N. Y.) 120, 121. 

As in this case the appellant undertook to operate the bridge and to 
assume "sole responsibility for accidents" therein, and as the court has 
found that the injury was inflicted by its acts, it is primarily liable, 
and we need not inquire merely because the négligence was inflicted 
upon a highway of navigation, whether the counties for which the ap- 
pellant was acting are liable also. Casement v. Brown, 148 U. S. 615, 
623, 13 Sup. Ct. 672, 37 L. Ed. 582. 

The appellant further contends that the action should bave been dis- 
missed because the contract between it and the counties could not inure 
to the benefit of a vessel damaged. This action is not brought against 
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the appellant on îts contract with the counties. Injury to a vessel from 
négligence in operating a draw is a maritime tort, and it is for such a 
tort and not upon the contract that this action is brought. The con- 
tract is évidence of the identity of the party operating the bridge and 
inflicting the injury, and the ground of this action in admiralty is its 
négligence in that opération. 

The award of costs was within the discrétion of the trial court and 
we cannot say that it abused its discrétion. 

The decree below is afRrmed. 



HINES et al. v. ROLLER et aL * 
(Circuit CîoUrt of Appeals, Fourth Circuit. January 8, 1917.) 
No. 1458. 

1. Specifio Performance <S=29(2) — Contract — Ceetainty. 

A contract to purchase ail the land owned by défendant on White Oak 
run in a certain county is sufflclently definite to be speciflcally enforced, 
though neither of the parties knew the exact description or acreage, since 
the description and acreage are capable of being made certain. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
71-73, 75-82; Dec. Dig. <g=>29(2).] 

2. Specific Performance <3=>fi7(3) — Suit — Condition Précèdent — ^Tender. 

Where there is a bona flde diiïerence of opinion between the parties as 
to the quantlty of land conveyed, the purchaser dœs not lose hls right to 
specific performance by not tendering payment for the amount claimed 
by the vendor, though that claim was con-ect, since the purchaser was 
entitled to hâve the décision of the court on that issue. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 296-- 
298 ; Dec. Dig. €='97(3).] 

Appeal from the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Suit for specific performance by Cary C. Hines and others agalnst 
John E. Roller and another. Decree dismissing the bill, and complain- 
ants appeal. Reversed. 

W. E. Haymond, of Sutton, W. Va. (Haymond & Fox, of Sutton, 
W. Va., on the brief), for appellants. 
E. L. Cutlip, of Webster Springs, W. Va., for appellees. 
Ijohn E. Roller, of Harrisonburg, Va., in pro. per. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The question before us is whether the 
District Court erred in dismissing the bill for specific performance on 
the grounds : First, that the minds of the parties were never in agree- 
ment as to the property to be conveyed ; and, second, that the conduct 
of the complainants did not show that diligence and promptness neces- 
sary to the relief asked. 

In 1895, John E. Roller contracted to convey to O. C. Reed a tract 
of land containing about 4,000 acres in Webster county, W. Va. There 

Ê=:5For other cases see eame topio & KET-NUMBBR in aU Key-Numbered Dlgests & Indexe» 
•Rehearing denied February 17, 1917. 
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was some différence between the parties as to the validity of the title 
to part of the land. This différence was settled by proceedings in the 
State court under which a conveyance was made for the greater por- 
tion of the tract. The plaintiffs afterwards acquired by successive 
conveyances the land conveyed to Rééd. Roller having perfected his 
title to the portion of the tract which Reed did not take because of de- 
fective title, on October 15, 1913, Cary C. Hines, on behalf of hini- 
self and the other complainants, made by letter to E. L. Cutlip, Roller's 
agent, an offer to buy it in thèse words : 

"If you want to sell ail the land owned by John E. Roller on Whlte Oak 
run, in Webster county, we wlU give you twenty-one dollars per acre for the 
same, pay you one-thlrd cash when the survey Is made by you and a deed Is 
tendered us with covenants of gênerai warranty, conveying a good nmrketable 
title to us, and pay the residue In one, two and three years thereafter, with 
interest from the date of said deed, exécute notes for said deferred payment 
in equal sums, with interest and payable as aforesaid, and secured by ven- 
dor's lien on the property so conveyed." 

The offer was accepted by Cutlip on October 24, 1913. Thereafter 
a survey was made under the supervision of Cutlip, and the complain- 
ants by courses and distances supposed by both parties to be correct. 
This survey showed an area of 276 acres. Cutlip prepared a deed 
of conveyance and sent it to Roller, and notified complainants of his 
action. The complainants, on NoVember 11, 1913, wrote Cutlip that 
they would comply as soon as the deed was returned duly executed. 
Roller, alleging a mistake in the survey, refused to exécute the deed, 
and afterwards had another survey made under his own direction by 
what he claimed to be the true courses and distances. This survey 
showed an area of 324.7 acres. He tendered a deed for this acreage 
at $21 an acre. Plaintiffs refused to accept this deed for excess of 
acreage, for error in the statement of interest, and for improper ac- 
knowledgment. The two last objections were admitted to be valid. 
Thereupon the complainants brought this action for spécifie perform- 
ance, alleging the true acreage to be 276 acres, and averring their readi- 
ness and willingness to comply in ail respects with their contract. The 
défendant alleged in his answer that a correct survey of the true bound- 
aries showed an acreage of 324.7, that the minds of the parties never 
met as to the land to be conveyed, and that the tender of the convey- 
ance and its refusai by the complainants operated as a discharge of his 
obligation, if any ever existed. 

After this suit was commenced the défendant tendered another deed 
in proper form for 324.7 acres. The complainants, stiU contending that 
the true area was 276 acres, refused to accept the deed, but proposed 
that it be filed in the cause to abide the décision of the court as to the 
quantity of land. This offer the défendant declined. Pending the 
suit, the défendant, Roller, sold the land to A. F. Scott, who bought 
with notice, and was afterwards made a party défendant. By amended 
and supplemental bill the complainants set up that if they were mis- 
taken as to the number of acres "owned by Roller on White Oak run," 
they were entitled, under the contract, to ail the land falling under that 
description. The answer to the supplemental bill set up the same dé- 
fenses as the original answer. 
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[1] A statement of the law applicable to thèse conditions, we think, 
will make clear the right of the complainants to spécifie performance, 
The contract was perfectly definite and certain. The test is not wheth- 
er the contract is so definite and certain that the parties agrée on its 
Rieaning, but whether it is so definite and certain that the court can 
ascertain with certainty what it means. If one chooses to take the 
risk, he may make a perfectly certain contract without any knowledge 
of the subject-matter described, for that is certain which can be made 
certain. Hère the contract implied that the boundaries and acreage 
were unknown to the parties. The description, "ail the land owned by 
John E. RoUer on White Oak run in Webster county," identifies the 
land, because the court could ascertain with certainty the land, its 
boundaries and acreage, which RoUer owned on White Oak run. In 
Barry v. Coombe, 1 Pet. 640, 7 L. Ed. 295, the description, "Your 1/2 E. 
B. wharf and premises," was held sufficiently definite. Williams v. 
Morris, 95 U. S. 444, 24 L. Ed. 360. The description, "my farm" or 
"my mill," was held sufficient upon proof that the vendor had no other 
farm or mill. White v. Core, 20 W. Va. 272 ; Ensminger v. Peterson, 
53 W. Va. 324, 44 S. E. 218. 

[2] Obviously it cannot be that a bona fide différence between the 
parties as to the boundaries, or the acreage of the land, or the money 
due, requires that the party seeking enforcement of the contract must 
comply with the demands of the other on pain of losing his bargain 
If it should tum out that he was mistaken as to his rights. When such 
a différence arises, the rule of reason is that either party may bring 
the matter into court for adjudication, alleging his construction of the 
agreement and his understanding of his rights under it, his readiness 
to perform his obligations as he understands them, and also his readi- 
ness to conform to the court's construction of the contract. That is 
this case. After the vendor and the purchaser had clearly ascertained 
that neither would accept the survey contended for by the other, tender 
of title by the vendor or of the purchase money by the purchaser would 
hâve been a useless formality. When the purchaser brought the ven- 
dor into court so that the différence as to the boundaries and area of 
the land might be determined, he did ail that could be required. 

"A party does not forfeit his rights to the Interposition of a court of equity 
to enforce a spécifie performance of a contract, if he seasonably and in good 
faith offers to comply, and continues ready to comply, with Its stipulations 
on his part, although he may err in estlmating the estent of his obligation." 
Willard v. Tayloe, 8 Wall. 557, 19 L. Ed. 501; Tavenner v. Barrett, 21 W. Va. 
fJ57 ; Vaught v. Gain, 31 W. Va. 426, 7 S. B. 9 ; Armstrong v. Maryland Goal 
Co., 67 W. Va. 589, 69 S. E. 195. 

The principle is clearly stated and illustrated by Judge Brannon 
in Watson v. Coast, 35 W. Va. 463, 14 S. E. 249, and by Vice Chan^ 
cellor, now Justice, Pitney, in Worch v. Woodruff, 61 N. J. Eq. 78, 47 
Atl. 725. 

The évidence shows good ground for the différence between the 
vendor and vendee as to the boundaries and area of the land, and 
therefore as to the amount of the purchase money. There is no 
ground to impute bad faith to either. The weight of évidence, how- 
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ever, sustains the conclusion of the District Court in favor of the 
vendor's contention that the tract contains 324.7 acres. 

The decree of the District Court must be reversed, with instructions 
to enter a decree requiring the défendant RoUer to convey the track 
of land shown by his survey as 324.7 acres upon payment by the com- 
plainants of $6,818.70, being $21 an acre, the agreed price. 

Since the défendants' contention as to the acreage was correct, the 
costs in the District Court should be paid by the complainants. 

Reversed. 



THE PILE DRIVER NO. 2. 
(Circuit Court ot Appeals, Second Circuit. December 12, 1916.) 

No. 84. 

Navigable Waters <S=19 — Depositing Refuse in— Liabilitt of Vbssel. 

Under Act March 3, 18&9, c. 425, §§ 13, 16, 30 Stat. 1152, 1153 (Comp. 
St. 1913, §§ 9918, 9921), which provides that, with certain exceptions, "it 
shall not be lawful to throw, discharge or depcslt * * * from or eut 
of any ship, barge, or other floatlng craft of any Idnd, • * * any 
refuse matter of any Itind, * * * Into any navigable water of the 
United States," and whlch malles any vessel or other craft "used or em- 
ployed in violatlng" such provision llable for the penaltles imposed there- 
for. where a pile driver and a catamaran alongside, containing piles, were 
being used together in repairing a ferry raclî in North River, the action 
of one of the pile driver crew in cuttlng off the ends of plies on the ca- 
tamaran, whlch were too long for use. and throwing such ends Into the 
river, was a violation of the act, for whlch the plie driver Is llable. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 59-63, 
67-72.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by the United States against the New York Central and Hud- 
son River Railroad Pile Driver No. 2; the New York Central & 
Hudson River Railroad Company, claimant. Decree for libelant, and 
claimant appeals. Affirmed. 

This action was brought in rem under the act of March 3, 1899 (30 
Statutes at Large, 1151-1155), entitled "An act making appropriations 
for the construction, repair and préservation of certain public works on 
rivers and harbors, and for other purposes." 

The following is the opinion of Hough, District Judge, in the court 
below : 

The pile driver proceeded against was engaged In repairing the ferry rack 
at the foot of Forty-Second street, New York City. ïhe repalrs consisted 
(Inter alla) in driving in new piles. The material for this purpose was in or 
on what is called a "catamaran," viz. a framework or container wlthln whieh 
piles could lie until seized on by the pile driver and elevated Into place for 
driving. The pile driver and the catamaran are entirely distinct, but for the 
purpose for which they were used at the tlme neither was of any value with- 
out the other. Nor, Indeed, was the catamaran itself of any use without plies 
elther in It or on it Some of the piles were longer than was necessary, 
whereupon a member of the pile-driving crew eut off their ends with an ax 

«ssFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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and let the unwanted ends float out Into the river ; one at least of the same 
belng a pièce of tlmber 12 or more feet In length. Such a thlng constltutes 
a most dangerous menace to ships navlgatlng with the aid of propellers. 

Section 13 of the act déclares "that it shall not be lawful to • * * de- 
posit, or cause, suffer, or procure to be • * * deposlted either frora or 
out of any ship, barge, or other floatlng craft of any kind," any "refuse mat- 
ter of any kind or description whatever other than that flowlng from streets 
and sewers * * • into any navigable water of the United States." The 
unwanted ends of piles are elearly refuse matter, and the act of the member 
of the pile driver's crew in permitting them to float off Is a violation of the 
statute. 

I hâve no doubt that the violation was intentlonal. This statement Is made 
after llstenlng to the testlmony of fill the members of the pile driving crew, 
who probabiy never heard of this act. It seems that they intended to do 
what they did. This action, however, is brought In rem under section 16 of 
the act, which déclares that "any • • • craft used or employed in violat- 
ing any of the provisions of section 13 • • • of this act" shall be liable 
to be proceeded agalnst "summarlly by way of llbel." 

The whole question is, therefore, whether the pile driver, as distinct from 
the catamaran, too* used or employe&i in the violation of section 13, which 
eonsisted in the act of a member of the pile driver's crew in castlng adrift 
from the Catamaran unwanted ends of pillng. It seems to me quite clear that 
the pile driver, the catamaran, and the logs were ail belng used and employed 
in one single Job, namely, repairing the Forty-Second Street ferry rack, and 
that if in the process of executing those repairs the human beings who were 
cxecutlng thei work and managing ail the property required therefor throw 
lefuse matter in the river, then ail the boats or other craft (1. e., pile driver 
and catamaran) employed on the job were used in the violation of the statute. 
It is true that the punlshment inflicted by the act on such a trlfling offense as 
this is grotesquely severe ; but that ought not to affect one's views of a stat- 
ute. 

Of course, It often does affect the judlcial view of statutes, as may be seen 
by a comparison of the cases of The Anjer Head (D. C.) 46 Fed. 664, and The 
Bombay (D. 0.) 46 Fed. 665. Of thèse two cases, I think the décision of Judge 
Benedict in The Bombay is the proper method of construing the earlier act 
out of which this statute grevv. I am also of opinion that the reasonlng of 
Dodge, J., in The Scow No. 9 (D. C.) 152 Fed. 548, in relation to this particu- 
lar act, compels décision agalnst clalmant. 

Llbelant may take a decree for $500, without costs. 

Alex S. Lyman and Jacob Afonson, both of New York City, for ap- 
pellant. 

H. Snowden Marshall, U. S. Atty., and John Hunter, Asst. U. S. 
Atty., both of New York City, for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The act in question provides, in section 13, as 
f ollows : 

"It shall not be lawful to throw, discharge, or deposlt, or cause, suffer, or 
procure to be thrown, discharged, or deposlted either from or out of any ship, 
barge, or other floating craft of any kind, • » ♦ any refuse matter of any 
kind or description whatever other than that flowing from streets and sewers 
and passing therefrom in a liquid state, into any navigable water of the 
United States," 

The facts are fairly stated in the opinion of the District Judge and 
need not be repeated hère. The testimony and admissions of the 
claimant elearly established the foUowing propositions: First. On the 
day in question the pile driver was engaged in repairing the ferry rack 
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on the south side, at the foot of West Forty-Second street, New York. 
Second. Lying alongside the pile driver was a raft containing piles 
which were too long for use and a man was engaged there in cutting 
them ofiE and shoving the discarded ends into the river. Third. This 
was done in three instances. He was then hailed by an inspection boat 
and the third pièce was hauled back on the raft. Fourth. The two 
pièces first thrown overboard were picked up by the patrol boat, one 
pièce being about 50 feet and the other about 150 feet distant from 
the raft. Thèse discarded pièces were, respectively, about 20 feet and 
13 feet long and 7 inches in diameter. Clearly thèse timbers were or 
might become a serious menace to navigation. Floating about in the 
crowded waters of the harbor of New York, in the night as well as 
during the day, they might easily be caught by the propeller wheels of 
vessels, thus endangering life as well as property. Unquestionably 
they were deposited in the water of the harbor by the agents and serv- 
ants of the appellant. The catamaran on which the piles lay and the 
pile driver were both engaged in the same business of repairing the 
ferry rack. They were so near that a person could step from one to 
the other. It also appears that the man who threw overboard the ob- 
structions complained of was a member of the pile driver's crew and 
was acting under orders from the f oreman in charge of the work. The 
construction urged by the appellant that the raft or catamaran and not 
the pile driver is liable, would emasculate the statute and make the en- 
forcement thereof difficult if not impossible. It would only be neces- 
sary to carry the discarded pièces to a floating platform moored to the 
pile driver, and cast them overboard from there, in order to escape lia- 
bility. The case is clearly distinguishable from U. S. v. Emperor (D. 
C.) 49 Fed. 751, where Judge Brown says: 

"The dumping before reaching the proper place was by no act, omission, or 
privity of the tug; but by the willful and crlminal act of the men on the 
scows, wholly independent of the tug, and agalnst the express orders of the 
captaln. It seems to me very clear that neither the captaln nor any person 
on board o( the tug, was the 'person offendlng.' " 

In the présent case the entire enterprise was under the direction of 
those in charge of the pile driver. The raft was merely an auxiliary 
platform, so to speak, because there was no place for the piles on the 
driver. The man who threw them overboard was a member of the 
crew of the pile driver, the catamaran had no crew and could not act 
independently of the pile driver. We think the doctrine of The Bom- 
bay (D. C.) 46 Fed. 665, is applicable to the présent situation. 

The decree is afiSrmed with costs. 
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TOKU SAKAI T. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1917.) 

No. 2794. 

1. Aliens <©=954 — Depoetation Pkoceedings — Waivek or Erroks. 

Where, in déportation proeeedlngs, counsel for the allen flrst stated that 
he did not désire to offer further évidence, but desired time to file a brief, 
and later stated that he did not désire to file a brief or do anything fur- 
ther in the case, any defect in form in the cabled authority or warrants 
on which the alien was arrested was waived. 

[Ed. Note. — For other cases, see Aliens, Cent. DIg. § 112.] 

2. Aliens ©=554 — Déportation PRocEEDiNoa. 

Where an alien woman, whose déportation was sought under Immigra- 
tion Act Feb. 20, 1907, c. 1134, § 3, 34 Stat. 899, as amended by Act Marcb 
26, 1910, c. 128, § 2, 36 Stat. 264 (Comp. St. 1913, § 4247), on the ground 
that she was practicing prostitution, admltted the charge, and her 
counsel stated that he desired to offer no further évidence, and subse- 
quently waived the right to file a brief, such alien, having been informed 
that she was entitied to counsel and not having been taken advantage of, 
caimot complain of the order of déportation. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. | 112.] 

Appeal from the District Court of the United States for the Terri- 
tory of Hawaii ; Charles F. Clemons, Judge. 

Déportation proceedings by the United States of America against 
Toku Sakai. Défendant applied for writ of habeas corpus, and from 
decree discharging the writ, she appeals. Alïàrmed. 

George A. Davis, William T. Rawlins, and Charles S. Davis, ail of 
Honolulu, Hawaii, for appellant. 

John W. Preston, U. S. Atty., and Casper A. Ombaun, Asst. U. S. 
Atty., both of San Francisco, Cal. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Appeal from decree discharging the writ of 
habeas corpus of appellant, Toku Sakai. Déportation proceedings were 
prosecuted under that portion of section 3 of the Immigration Law, 
which reads as f oUows : 

"Any alien who shall be found • • • practicing prostitution after such 
alien shall bave entered the United States * » * shall be deemed to be 
unlawfuUy within the United States and shall be deported in the manner 
provided by sections 20 and 21 of this act." 

The District Court ordered appellant to be deported. 

Appellant makes two points : First, that she had no hearing before 
the immigration authorities at the port of Honolulu, as required by 
law; second, that she was given "only the semblance of a hearing" be- 
fore the immigration authorities at the port of Honolulu. 

The record shows thèse facts: That on September 29, 1913, a ca- 
blegram in code form was sent by the Acting Secretary of Labor at 
Washington, D. C, to the "Immigration Service" at Honolulu, order 
ing the arrest of Toku Taki (sic) and that she should be taken before 

SssFor other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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the immigration authorities for hearing, and that the record of proceed- 
ings be forwarded to the Department at Washington; that she was 
found practicing prostitution after entry into the United States. Au- 
thority for her release from custody under a bond was also granted in 
the cablegram. 

ït appears that on October 2, 1913, at Honolulu, appellant, who said 
her name was Toku Sakai, appeared before Harry B. Brown, examin- 
ing inspecter of the Immigration Service; that an interpréter and a 
stenographer were présent; that a copy of the cablegram warrant of 
arrest was attached to the proceedings had, marked as Exhibit A. The 
appellant was sworn, and testified to the effect that she was a married 
woman, separated from her husband and practicing prostitution, and 
had been practicing it for about a year, and before that time, and that 
she started in such occupation about five years before the time of the 
examination. She was then asked by the immigration officiai if she 
wanted a lawyer, and replied that she did. The alien also appears to 
hâve signed her name, and the further hearing seems to hâve been 
partly carried on upon October 7th. On October 17, 1913, another 
cablegram was sent from Washington by lyouis F. Post, Acting 
Secretary of Commerce and Labor, addressed to "Immigration Hon- 
olulu." This was also in code, and as interpreted directed the arrest 
of the appellant and others, and the bringing of appellant and others 
before the immigration authority for hearing, and the forwarding 
of the record of proceedings to the Department upon a charge that 
the alien was found practicing prostitution after entry. On the same 
day a written warrant, addressed to Richard L,. Halsey, inspecter 
in charge, for the arrest of the alien, Toku Sakai, in regular and due 
form, was forwarded by mail by the Acting Secretary of Commerce 
and Labor to the inspecter in charge at Honolulu. The warrant re- 
cited that whereas, from évidence submitted to the Acting Secretary 
of Commerce and Labor at Washington, the alien had been found in 
the United States in violation of the act of Congress approved Feb- 
ruary 20, 1907, amended by the act approved March 26, 1910, and 
that she was a prostitute and had been found practicing prostitution 
subséquent to her entry into the United States, the Acting Secre- 
tary of Commerce and Labor by virtue of authority vested in him 
did command the inspecter in charge to take the alien into custody 
and grant her a hearing, to enable her to show cause why she should 
not be deported in conformity with law, and that pending further 
proceedings the alien might be released from custody upon fumishing 
satisfactory bond in the sum of $1,000. 

The record also shows that a notice from the Department of Com- 
merce and Labor, through the office of inspecter in charge at Hono- 
lulu, dated December 18, 1913, was addressed to Wm. J. Sheldon, at 
Merchant street, Honolulu, as attorney in the case of Toku Sakai, 
that— 

"further hearing In thls case wlll be had on Monday, December 22d, at 9:30 
a. m., at whlch time any évidence pertinent to the case which you submit will 
be considered." 

On December 22, 1913, Attorney Wm. J. Sheldon appeared before 
the immigration officiai and stated that he did not désire to ofïer any 
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further évidence or testimony in the case, but desired time to file a 
brief. Thereafter, on March 12, 1914, the immigrant inspecter made 
this mémorandum : 

"On December 2% 1913, Attorney W. J. Sheldon stated that he desired time 
to file a brief in this case. He was this date communicated wlth, and states 
that he does not désire to flle a brief or do anytliing further in this case." 

Thereafter, on March 16th, the inspecter in charge transmitted to 
the Secretary of Labor at Washington the testimony in the case of 
Toku Sakai, "who was arrested and given a hearing as directed in 
warrant or arrest No. 53678/465," which was the warrant of October 
17, 1913, heretofore referred to. Thereafter, on March 28, 1914, a 
warrant of déportation was made in usual f orm. 

[1] Whatever defects of form there may hâve been in the cabled 
authority or warrants, they were waived when counsel for the ahen 
appeared before the immigration authorities and without suggestion 
of irregularity in the warrant or arrest stated that he did not désire to 
tile any brief or to offer any "further évidence or testimony in the 
case." Bishop's New Criminal Procédure, ,§ 126; Commonwealth v. 
Betton, 5 Cash. (Mass.) 427; Healy v. Backus, 221 Fed. 358, 137 C. 
C. A. 166; Peterson v. State, 45 Wis. 535. 

[2] There is no évidence of any unfair conduct toward the alien on 
the part of the immigration authorities. She was not threatened in 
any way, she was asked if she desired counsel, and no compulsion ap- 
pears to hâve been used to elicit any statement which she made. Un- 
der such circumstances, when counsel appearing in her behalf stated 
that he did not désire to offer any "further" évidence or to file a brief, 
he waived the right to offer testimony again, and acted upon the as- 
sumption that the swom statement which had previously been made 
by his client before the immigration officer was the évidence to be con- 
sidered in the case, and that upon it the authorities could make such 
order as might be appropriate in the premises. The questions of iden- 
tity and the spelling of the name were evidently of no moment. 

The case, therefore, became one where the finding by the adminis- 
trative ofificers is supported by undisputed évidence which had been re- 
ceived and heard before the immigration authorities, and as there is 
no suggestion that the alien did not understand the nature of the 
charge against her, there is nothing to show that her rights were dis- 
regarded or any injustice done her. Low Wah Suey v. Backus, 225 
U. S. 460, 32 Sup. Ct. 734, 56 L. Ed. 1165 ; Ex parte Wong Yee Toon 
(D. C.) 237 Fed. 247; Wong Back Sue v. Connell, 233 Fed. 659, 147 
C. C. A. 467. 

The judgment is afKrmed. 
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SOUTHERN POWER CO. v. McCLTJRE et al. 
(Circuit Court of Appeals, Fourth .Circuit January 8, 1917.) 

No. 1476 

1. Master and Sebvant <S=3ll9 — Injuries to Sebvant — Degbeb of Cake— 

Electeicity. 

An electrlc power company owes Its employés the duty to exercise care 
commensurate wlth the dangerous and subtle power of electricity. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent. Dlg. § 210; 
Dec. Dig. <S=119.] 

2. Appeai, and Ebbob i©=5l005(l) — Verdict — Appeovai. by Court. 

There is a presumption in favor of tlie conclusion of the district judge 
that there was material évidence of defendant's négligence and of the 
employê's freedom froin négligence, and an appellate court should be 
clearly convlnced before settlng up its own Judgment against that of the 
trial judge and the jury on an issue of négligence. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. §§ 3860-- 
3876, 3948; Dec. Dig. <©=»1005(1).] 

3. Masteb and Sebvant <$=>281(12) — Injuries to Servant — Evidence — Neg- 

lioencb contbibutory negligence. 

In an action for the death of an electrlc poveer llneman, évidence held 
to show that the proximate cau.se of the accident was the llneman's nég- 
ligence in strlUing a wire which he knew to be highly charged wlth 
electricity, instead of the wire he was directed to strlke, and which was 
not then charged. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. S 995; 
Dec. Dlg. (®=5281(12).] 

In Error to the District Court of the United States for the Western 
District of North CaroHna, at Salisbury ; James E. Boyd, Judge. 

Action by W. A. McClure and another, administrators of Grover 
McClure, deceased, against the Southern Power Company. Judgment 
for plaintiffs, and défendant brings error. Reversed. 

W. S. O'B. Robinson, Jr., and F. I. Osborne, both of Charlotte, N. 
C. (Osborne, Cocke & Robinson, of Charlotte, N. C, on the brief), for 
plaintifï in error. 

Thomas J. Jérôme, of Greensboro, N. C. (H. S. Williams, of Con- 
cord, N. C, Rufus E. Austin, of Albemarle, N. C, and Edward C. 
Jérôme, of Greensboro, N. C, on the brief), for défendants in error. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

WOODS, Circuit Judge. The administrators of the estate of Grover 
McClure recovered a judgment for $3,500 for his death from contact 
with a heavily charged wire of the Southern Power Company. The 
writ of error is based on the position that the District Judge should 
hâve ordered a nonsuit or directed a verdict for the défendant because 
of entire failure of évidence tending to show négligence on the part 
of the défendant, and because of conclusive évidence of the négligence 
of McClure as the sole efficient cause of his death. 

(JS:3For other cases sea same toplo â KEY-NUMBER tn ail Key-Nurabered Digeats & Indexei 
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[1] In the décision of the question full weight must be gîven to the 
obligation of défendant to exercise care commensurate with the danger- 
ous and subtle power of electricity, and also to the presumption in 
favor of the conclusion of the District Judge that there was material 
évidence of defendant's négligence, and that McClure's négligence as 
the sole or contributing cause of the accident was not proved beyond 
reasonable controversy. 

[2] An appellate court should be clearly convinced before setting 
up its own judgment against that of the trial judge and the jury on an 
issue of négligence. Nevertheless, in this case we cannot resist the 
conclusion that a fair statement of the évidence tends inevitably to the 
conclusion that the défendant was not responsible for the death of Mc- 
Clure. 

[3] The Southern Power Company was changing its single circuit 
pôle Une for the transmission of electric power between High Point 
and Winston-Salem, N. C, to a double circuit steel tower line. Mc- 
Clure was an experienced lineman, and participated in the work under 
the direction of Fisher, the foreman. Work on the south wire of the 
towers could be done only when the current had been switched entirely 
to the north wire by using insulators, cutting the wire, and carrying it 
across and attaching it to the north wire. To prevent the interruption 
of the current during working days this switching of the current from 
one side to the other was done on Sunday. During the week before 
Sunday, July 5, 1914, the current had been running on the south wire 
while the force was working on the north wire. On that day McClure 
himself, with other linemen, eut the wires and switched the current to 
the north wire. During ail the following week he and the other line- 
men were employed in the work of knocking out kinks in the loops of 
the south wire. He not only knew that the north wire was eharged 
with a deadly current of electricity, but he had worked for almost an 
entire week on the south wire. He knew, or had every reason to know, 
that according to the method of the company and the necessity of the 
case the current would not be changed until the following Sunday. 
The uncontradicted testimony of the foreman and of every lineman 
who could be produced was to the effect that the foreman directed the 
linemen, including McClure, that each should go to a separate tower 
and straighten out with a stick the kinks in the loop of the south wire. 
The other linemen performed the work assigned to them on the south 
wire without injury. McClure ascended one of the towers, and struck 
at a kink in the loop of the north wire eharged with 88,000 volts of 
electricity, and was almost instantly killed. 

The attempt is made to support an inference that McClure was or- 
dered to strike out the kinks on the north side by the testimony of wit- 
nesses, who were présent at the moment, or soon after, that they saw 
a kink or kinks in the north wire, but did not see kinks in the south 
wire. Thèse witnesses were mère casual observera of the accident, and 
it would be beyond ail reason to infer, first, that there were no kinks 
on the south side because they did not observe any, and from that to 
infer that the foreman directed McClure to strike out kinks on a wire 
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which he knew to be deadly because thèse casual observers saw no 
kinks in the south wire. 

The other testimony relied on and admitted by the District Judge 
solely as a contradiction of Fisher, the foreman, was that of W. A. 
Smith, W. A. McClure, and Mrs. Hattie McClure, the father-in-law, 
father, and wife of Grover McClure, to the efïect that Fisher told them 
that the fault was not that of Grover or himself, but of the substation 
in not carrying out his request to deaden the north wire. The testi- 
mony of thèse witnesses is vague and variant. But if Fisher made such 
a statement, the physical conditions demonstrate its falsity. Everybody 
concerned knew that the current would not be stopped altogether, and 
that it would be running on one of the wires. It had been running ail 
the week, it was necessary that it should run, and there was not a parti- 
cle of évidence of any reason for stopping it, or for supposing it had 
been stopped. It could be changed to the south wire only by the work- 
ing force to which Fisher belonged. This could be done only by having 
the current taken from both wires and actually cutting the wire and 
reattaching it to the south wire. Fisher knew this, and therefore the 
statement attributed to him could not be true. Unless we reject the un- 
questioned évidence as to physical conditions and présume négligence 
on the part of the défendant, it is impossible to resist the conclusion 
that McClure was responsible for the accident. It is diiificult to account 
for his action. Familiarity with danger tends to produce disregard of 
it. We know that from this and other causes the human mind some- 
times slips, and fails to correlate and take into account perfectly ap- 
prehended facts. We can find in the record no other explanation of 
the sad tragedy. 

Reversed. 



FIRSÏ NAT. BANK OF GRAHAM, VA., v. WEITZEL et al. 

(Circuit Court of Appeals, Slxth Circuit. February 6, 1917.) 

No. 2895. 

1. Appeal and Erbob <S=>850(3) — Review — Recobd. 

An opinion will not take the place of flndlngs, as regards the record, 
preservlng right to review dependlng on findlngs. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3351- 
3362, 3375, 3376; Dec. Dlg. (S=>850(3).] 

2. BiLLS AND Notes <3=5525 — Holdeb in Due Cotjkse — Evidence. 

Evidence that negotlatlons of attomeys for sale to plaintiff of a note 
would naturally hâve informed It that they were actlng for H., and the 
fact that the form of Indorsement thereon by défendant bank, after that 
of H., was: "Pay to the order of any bank or banker. AU previous in- 
dorsements guaranteed" — authorlzes a flnding that plaintiff was not a 
holder in due course, on the theory that it was put on inqulry, which 
would hâve disclosed that défendant bank was only a forwarding agent, 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 1832- 
1839; Dec. Dlg. ©=525.] 

®=3For other cases see same toptc & KEY-NUMBER In ail Key-Numbered DIgests & Indexe» 
239 F.— 32 
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3. BiLLS AND Notes ®=>504 — Accommodation Indorsement — Evidence. 

That défendant was an accommodation Indorser of the note sued on 
may be shown by transactions occurring out of plaintifC's présence; It 
being shown to be chargeable wlth notice. 

[Ed. Note. — ror other cases, see Bills and Notes, Cent. Dlg. §§ 1719- 
1727 ; Dec. Dlg. <S=>504.] 

Appeal from the District Court of the United States for the East- 
em District of Kentucky; Andrew M. J. Çochran, Judge. 

Action by the First National Bank of Graham, Va., against Fred 
W. Weitzel and others. From an adverse judgment, plaintiff appeals. 
Affirmed. 

J. S. Hays, of Winchester, Ky., for appellant. 
H. C. Hazlewood, of London, Ky., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and HOLLIS- 
TER, District Judge. 

DENISON, Circuit Judge. The Bank of Graham, Va., sought to 
recover against the Bank of London, Ky. (Weitzel, receiver), upon 
an indorsement placed by the cashier of the London Bank upon the 
promissory note of one Calhoun, before maturity and before the note 
was sold to the Graham Bank, which indorsement read : 

•Pay to tlie order of any bank or banlter. Ail prevlous Indorsements guaran- 
teed. First National Bank of London, Kentucky." 

A jury was waived, and the case was tried before the District Judge. 
Findings of fact and law were requested, but were not made, except 
as a careful opinion embodied the views of the judge upon the facts 
and the law. Judgment was entered for the défendant. 

[1] An opinion cannot take the place of findings (Mason v. Smith 
[C. C. A. 6] 191 Fed. 502, 112 C. C. A. 146) ; but we are inclined to 
overlook any such question, and treat the record as if it clearly pre- 
served the right to urge in this court the proposition that the undis- 
puted évidence imperatively required a judgment for plaintiff. Fur- 
ther than that we cannot go. 

The undisputed facts are that the note in question belonged to the 
payée, Holliday, living at Eondon; that he desired to sell it, and in- 
directly engaged, as his agents for this purpose, a firm of attomeys 
at Keystone, Va., where Calhoun, the maker, was engaged in large 
business enterprises ; that thèse attomeys interested the cashier of the 
Graham Bank in the purchase enough so that he desired that the note 
be sent on for inspection and possible purchase; that the Keystone 
attorneys wrote to Holliday, asking,hini to.send the note to them for 
inspection, and for sale if they could find a purchaser at a stated price ; 
that thereupon Holliday took the note and the letter from thèse at- 
torneys to tîie London Bank, and requested it to forward the note pur- 
suant to the attorneys' request. The tiote then had been indorsed in 
blank by Holliday. It was thought best to send the note through an- 
other bank, and so the London Bank sent it to the Keystone Bank, 
accompanied by the attorneys' letter, with instructions to deliver the 
note upon receipt of the agreed price. In this connection the cashier 

iS::3For other cases eee same toplc & KBY-NUM6ER in ail Key-Numbered Digesta & Indexes 



FIEST NAT. BANK OF GEAHAM, VA., V. WEITZEL 49!> 

of the London Bank stamped upon the note the indorsement above 
recited. The Keystone Bank delivered the note to the attomeys ; they 
carried it to the Graham Bank, which purchased the note and paid 
the specified price ; and this purchase price was duly remitted through 
the London Bank to Holliday. It is not disputed that upon thèse 
facts the indorsement of the London Banl<, if it was an indorsement 
importing full liability, was for accommodation only, and was beyond 
the power of the bank to make, and that the plaintiff can recover only 
upon the ground that it became a holder "in due course," and so en- 
titled to the right of full recovery given by the Uniform Negotiable 
Instruments Act, which has been adopted in both Kentucky and Vir- 
ginia. 

[2] The trial court found that the plaintiflf was not a holder in due 
course, and, upon a review of the record, we cannot say that there is 
nothing to support this finding. The conversations between the cash- 
ier of the plaintifï and the Keystone attorneys would naturally hâve 
informed the cashier that the attorneys were acting for Holliday, and 
he does not deny that he so understood; the application to discount 
or rediscount the note did not come in the ordinary course of busi- 
ness from the London Bank or any one representing it; there was 
nothing in the situation to make the indorsement by the London Bank 
with full liability a thing natural or to be expected; and the indorse- 
ment was by that peculiar form of words which it appears without 
dispute is customarily used among banks for the purpose of forward- 
ing for collection and not for the purpose of rediscount or sale. Put- 
ting ail thèse things together, no court can say that the Graham Bank 
may not hâve been under a duty to make that further inquiry, the fîrst 
step of which would surely hâve disclosed that the London Bank was 
only a f orwarding agent. 

With this conclusion of fact, it becomes immaterial to consider the 
very interesting question whether this form of indorsement is blank or 
spécial, full or restrictive. 

[3] The Graham Bank also allèges error that the court admitted 
in évidence facts pertaining to the history of the note and its handling 
at London, which facts, including conversations at the London Bank, 
were not in the présence of or brought to the notice of the officers of 
the Graham Bank. This is only another form of the same substantial 
question as to the sufficiency of the évidence. To show that the Gra- 
ham Bank was not a holder in due course required two steps. The 
défendant must prove, fîrst, the accommodation character of the in- 
dorsement; and, second, plaintiff 's knowledge. In such a situation, 
the actual character of the paper must of necessity be shown by évi- 
dence of transactions in which the plaintiff did not participate. If the 
trial were in the présence of a jury, such évidence would be received, 
accompanied by the caution that it would be incompétent unless it was 
later found that plaintiff was chargeable with notice; and so hère, 
when the circuit is completed by showing that plaintiff must be held 
to know that the paper was not what it seemed, plaintiff is not harmed 
by the admission of the ultimate facts as to its real character. 

The judgment must be affirmed. 
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THE GEORGE I. FORSYTH. 
(Circuit Court of Appeals, Second Circuit. December 12, 1916.) 

No. éi. 

TOWAGE <S=»15(2) SiNKING OF ToVV— LlABILITT OF TUO. 

The allégations of a libel that the sinking of a dredge was due to the 
fault of a towing tug In going out In a high wlnd, wlien she liad insuffl- 
clent power to handle her tow, held not sustained by the évidence. 

[Ed. Note. — For other cases, see Towage, Cent. Dlg. §§ 34-36; Dec. Dig. 
<@==>15(2).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by WilHam Beard, owner of the dredg^e Beard, and 
others, against the Moran Towing & Transportation Company, with 
the steam tug George I. Forsyth impleaded. Decree for respondents, 
and hbelants appeal. Affirmed. 

The foUowing is the opinion of Hough, District Judge, in the court 
below : 

It is not easy to classify the libel in this case. There are no formai charg- 
es of fault, and the one thlng that Is clear in its language is that respondent 
furnished the Forsyth to perform a towage for which she was not strong 
eiiough in the weather conditions prevalllng at the time, so that, as the re- 
suit of such weakness, libelant's dredge William Beard was taken to "the 
flats ofE Liberty Island, where she sank, recelvlng serions damage." It is not 
alleged that she was In a sinking condition on arriving at the flats, nor is it 
anywhere stated that her sinking was due to any act or omission on the part 
of the Forsyth; indeed, the cause of sinking is left unexplalned. In short, 
the libel is open to peremptory exception. 

No such objection having been taken, and there being no proof oï the tug's 
weakness, souie ground of complaint will be looked for in the libel. It is 
found in the statement that, when the Forsyth, started on her voyage from 
Brooklyn to Haverstraw with a tandem tow of a coal scow, a dredge, aud a 
water beat (in the order named), the weather was "unfavorable and unflt for 
[the tug] to undertake the performance to tow said crafts aforesaid wlthout 
endangering the same." As matter of fact, the tug and tow started from 
Gowanus entrance early on the mornlng of a bright March day, with the 
wlnd blowing between 50 and 60 miles an hour from the southwest, according 
to the anemometer used by the Weather Bureau and several hundred feet 
above sea level. The wlnd was less on the bay, but how much less no one has 
stated or estimated. 

When the Forsyth arrived off the southerly end. of Govemor's Island, the 
tug Henry S. Beard, belonging to libelant and a far abler vessel than the 
Forsyth, came alongslde the dredge and Inquired whether anything was the 
matter. The master of the tug Beard had observed that "the dredge Beard 
was rolUng considerably ; [so] thlnking she might want some help, and mlght 
be in some trouble," he inquired. The reply from the dredge master was that 
he "was ail right," but that he did not care to go up the river with the wlnd 
as it was ; he preferred to be put Into a dock on the Jersey shore. 

The tug Beard went ahead to convey this request to the Forsyth, and the 
course was changed accordingly. Then the dredge blew her whlstle; the tug 
Beard went back and asked what was wanted. The dredge master asked for 
a syphon and steam hose, which were furnished. Some minutes (estimated at 
flve) later the Henry S. Beard's master concluded that the Forsyth was not 
hauling the tow fast enough. whereupon he cast off the Une between dredge 
and coal scow and hastened with dredge and water boat toward New Jersey, 

Ê=3For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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At thls tlme the tow was well off the upper end of Governor's Island. When 
near the edga of the west bank and In about 18 feet of water, the dredge 
master, suddenly and without order or request, dropped both hls forward 
spuds, whereupon, further progress being impossible, the dredge sank. 

It was about an hour f rom the tlme the Forsyth left Gowanus entrance un- 
tll the Henry S. Beard took charge of the dredge; how long afterward she 
sank does not appear. The cause of slnking was entrance of water through 
hatches for which no sufBcient covering was provlded. There seem to hâve 
been covers, but no means of fastenlng them. In my opinion, also, water 
steadlly came Into a hawse pipe earelessly stuffed with a gunny sack or sacks. 

Undoubtedly a wind of 40 miles or over is a gale, but it does not stop har- 
bor navigation. Whether it Is négligent to go out in such weather dépends 
on the kind of boat to be taken out. It is not doubted that the coal scow 
ahead of the dredge, with only two feet of freeboard and no hatches over the 
coal, made perfectly good weather. Doubtless the dredge, with her heavy top 
hamper, would roU more than the scow ; but this was to be expected, and no 
excuse appears for leaving hatches either open or so loosely closed that the 
covers washed ofC In a seaway that did not disturb the scow, nor wet the coal 
which the l'orsyth had piled in her waist — where her freeboard is said to 
hâve been even less than that of the coal scow. The dredge had 2% feet free- 
board. 

I measure the weather danger by the event In the case of the boat nat- 
urally most exposed to swamping. That was the coal scow. As she was not 
injured, no reason appears for the dredge's injury, except her own had man- 
agement, or some unknown (and after sinking), undiscoverable leak. The 
claim of présent counsel for libelant Is that a dredge Is an especially tender 
article, and weather tliat was well enough for a coal scow was dangerous 
for a dredge. This is not proven, nor does expérience commend the proposi- 
tion. 

Thls action was orlglnally brought against the Moran Company, on the 
theory that a eontract had been made with said company for the tug's serv- 
ices, although she did not belong to respondent. The Forsyth was impleaded, 
as an independent contracter, though, of course, she was properly brought in, 
even If llbelant's construction of the agreement were accepted. 

As I am persuaded that there was no fault ou the part of the Forsyth, libel- 
ant cannot recover from any one; therefore no opinion is expressed as to the 
légal relation between the Moran Company and the owners of the Forsyth. 

The llbel is dismissed, with costs. The owners of the Forsyth recover costs 
from the Moran Company. 

R. J. M. BuUowa, of New York City, for appellants. 

Burlingham, Montgomery & Beecher, of New York City, for re- 
spondent appellee. 

Haight, Sandford & Smith, of New York City, for claimant appel- 
lee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 
PER CURIAM. Decree afïirmed. 
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THB EMELINB. 

(Circuit Court of Appeals, Second Circuit December 12, 1916.) 

No. 93 

OoixisioN ig=a71(2) — MoviNG AND Anchobed Vessel — FAtrw, 

A steam canal beat, proceedlng up the Hudson river at nlght, pushlng 
four other boats ahead of her, held to hâve properly anchored as far to 
one slde of the channel as she could safely go when a dense fog came on, 
and a collision between a movlng steamer and one of the boats in the 
tow, although the canal beat was regularly soundlng her bell, held due 
solely to the fault of the movlng vessel. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. § 101.] 

Appeil from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the F. W. Jarvis Company against 
the steamer Emeline; David C. Woolsey, claimant. Decree for Hbel- 
ant, and claimant appeals. Affirmed. 

The decree holding the steamer Emeline at fauît for the collision 
which occurred between her and the canal boat Oneida on the mom- 
ing of October 3, 1914, a dense fog prevailing at the time. The col- 
lision occurred in Haverstraw Bay, Hudson river, just north of Bow- 
lines Point. 

Peter Alexander, of New York City, for appellant. 

Pierre M. Brown, of New York City, for appellee. 

Before COXE, WARD, and ROGERS', Circuit Judges. 

COXE, Circuit Judge. On October 3, 1914, the steam canal boat 
Tuscarora, with four other canal boats in tow, was proceeding up the 
Hudson river, the steamer pushing the other boats before her. The ex- 
trême length of the flotilla was about 250 f eet. At 1 :30 a. m., the 
weather became so foggy that the Tuscarora brought the boats to 
anchor on the westerly side of the Hudson not far from Bowlines 
Point. The Emeline, which collided with the canalboat, is a small 
side wheel steamer about 172 feet in length and was engaged in local 
trade between Haverstraw and Newburgh. 

The Oneida was struck by the Emeline while she, the Oneida, with 
the rest of the flotilla, was at anchor, the Emeline alone being under 
way. There is, therefore, a heavy burden upon the Emeline to show 
that she was not at fault for the collision. The case présents only a 
question of fact and the District Judge's finding should not be dis- 
turbed by us unless we are clearly convinced that he was in error. 
The flotilla being towed by the Tuscarora encountered a mjst or light 
fog while passing through Haverstraw Bay and it was concluded that 
saiety required tbat she should anchor until the weather cleared. This 
was done and the boats came to anchor on the westerly side of the 
river, a short distance above Peck's Dock. The collision occurred be- 
tween 7 and 8 o'clock on the morning of October 3, 1914, the Oneida 
being at anchor and the Emeline under way. The fog continued and 

£=9Fâr other cases 8ee sanie toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe' 



BAXTEE V. OED 503 

grew thicker. We think the Tuscarora was justified in coming to 
anchor. She had a large, unwieldy tow and there was danger in pro- 
ceeding. We are of the opinion, therefore, that she took the wise 
and prudent course in anchoring until the fog lifted. Having donc so 
she omitted no précaution and took ail necessary steps to inform other 
vessels of her position. 

There is no reason why the libelant's witnesses should not be cred- 
ited and they testify that after they came to anchor the bell on the 
Tuscarora, which was above the engine room, was regularly sounded 
and was heard by passing vessels. It is true that those on the Emeline 
testify that they did not hear thèse signais but this simply presented a 
question of fact which was found by the judge in favor of the libel- 
ant. Négligence cannot be predicated of the action of the tug and 
tow in coming to anchor where and when they did. Prddence de- 
manded that they should stop and not attempt to navigate such an un- 
wieldy tow while the fog continued. Prudence having indicated the 
necessity for stopping, the place chosen for doing so was as far as it 
was safe to go from the center of the navigable channel. We are un- 
able to conclude that the District Court was in error in finding that 
the Tuscarora was not guilty of négligence. By a process of exclu- 
sion we thus reach a considération of the navigation of the Emeline. 
She was a small side wheel steamer about 170 feet in length and easily 
handled. It was her duty to proceed with great caution in such a 
dense fog. Her master was required to recognize the necessity of 
navigating with great care and to act accordingly. There was ample 
room for the Emeline to pass the anchored flotilla had she been handled 
with the skill which the situation demanded. She should hâve been so 
well in hand that the moment she discovered the Tuscarora and her 
tow at anchor she could hâve stopped before actually coming into con- 
tact with the Oneida or any of the tow. Ordinary prudence and skill 
would bave avoided collision with any of the anchored boats. The 
Grand Manan (D. C.) 208 Eed. 583; The Strathleven, 213 Fed. 975, 
130 C. C. A. 381. In short, the Emeline collided with a boat at anchor 
in a fog and has offered no reasonable excuse for so doing. 
The decree is affirmed with costs. 



BAXTER V. ORD. 

(Carcult Court of Appeals, Slxth Circuit. February 6, 1917.) 

No. 28T5. 

1. Bankbuptct <S=>303(1) — Pbefeeences — Burden of Pboof. 

Under Bankr. Act July 1, 1896, c. 541, 30 Stat 562, § 60, prior to amend- 
ment by Act June 25, 1910, c. 412, § 11, 36 Stat. 842 (Comp. St. 1913, § 
9644), the burden of proof is on a trustée In bankruptcy, seeking to avoid 
an alleged preferential payment, to show that the credltor receiving such 
payment had reasonable cause to believe that the debtor Intended to glve 
him a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. S§ 458, 459.] 
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2. Bankeuptct <S=9303(3) — Préférences — ^Actions. 

In a suit by trustée In bankruptcy to set aside an alleged preferentlal 
payment, évidence held Insufflcient to show that the créditer had reason- 
able cause to belleve that he was receivlng a préférence, or was charged 
with knowledge of faets sufEclent to put hlm upon Inquiry whlch might 
hâve resulted In the discovery of that fact. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 462.] 

Appeal from the District Court of the United States for the East- 
cm Division 'of the Northern District of Ohio; John H. Clarke, 
Judge. 

Bill by Ida N. Baxter, trustée in bankruptcy of the Auto Body & 
Top Company, against John Ord, doing business as the Brooklyn Saw- 
mill Company. From a decree dismissing the bill, complainant ap- 
peals. Afijrmed. 

The following is the opinion of Clarke, District Judge: 

By the bill flled In thls case, Ida N. Baxter, as trustée In bankruptcy of the 
Auto Body & Top Company, seeks to set aslde what she clalms was a préfér- 
ence in payment made by the défendant on the 24th day of January, 1912, and 
on the 30th day of January, 1912 — ^the two payments amounting to $57.5.17. 
The défendant admits the two payments, but clalms that the Auto Body & 
Top Company was justly Indebted to him for an amount greater than that 
paid, and dénies that the payment was made In such manner and under 
such conditions as to constltute a préférence under the Bankruptcy Act. 

[1] In Kimmerle v. Farr, 189 Fed. 295, 111 C. C. A. 27, the Circuit Court of 
Appeals of thls circuit has declded that under the Bankruptcy Act prlor to 
the amendment ol 1910 (and for the purposes of thls opinion the law is not 
aflEected by that amendment) the burden of proof Is on a trustée in bankruptcy 
seeking to avold what he clalms is a preferentlal payment, and that before such 
payment can be set aside as preferentlal the creditor receivlng the transfer 
must hâve had reasonable cause to belleve that the debtor Intended by the pay- 
ment to give hlm a préférence. 

[2] The évidence in thls case shows that Ord had done business with Pat- 
terson, the président and manager of the défendant Company, for many year» 
in the way of furnishing him lumber In a small way for hls business, and that 
from March Ist until December 19th of the year preeeding the failure of the 
bankrupt company he sold to it lumber to the value of $1,328.72. The défend- 
ant testifles that, before he began furnishing thls lumber, Patterson, speaking 
for the bankrupt, said that he had a contract to make 10 or 12 automobile 
bodies and would need an unusual amount of lumber. Ord was a man of 
limited resources, and said that he could not furnish the amount required un- 
less Patterson, for the bankrupt, would agrée to pay for the lumber as soon as 
he recelved payment from the purchasers of the automobile bodies, which 
would be manufactured from it, and thls he agreed to do. 

Under this arrangement, whlch is not contradicted, Ord continued to furnish 
lumber until December 19th ; but the bankrupt was not paying as promptly as 
Patterson had promised, and Ord says that he personaUy became "hard up" 
and frequently demanded payment, and that flnally, late in January, the pay- 
ments were made whlch are sought lu this proceeding to be set aside as prefer- 
entlal. This court has no doubt at ail that Ord dld not hâve actual knowledge 
that the Automobile Company was embarrassed at the tlme this payment was 
made, and the only question Is whether he had such knowledge of Its flnan- 
dal condition as should bave put him, as a reasonable man, upon inquiry 
which might hâve resulted in discovering it to be insolvent. 

A voluntary pétition in bankruptcy was flled against the company on the 
2eth day of February, 1912, or nearly a month after this payment was made. 
There is no testlmony in this record which could charge Ord with knowledge or 
notice that the company was in a faillng condition, except that it was slow 
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AMERICAN OIL <Ss SOPPEY CO. V. WESTERN GAS CONST. CO. 505 

iii iiaying him and that Patterson was not keeping his promise to pay for the 
lumber as the automobile bodies were sold. He sald, however, that Patterson 
liad been slow pay in the past, but that he always finally paid him. That 
Ord did not suspect that the company was insolvent up to December 19th is 
flear enough, for on that date he made his last delivery of lumber, and there 
is no évidence that anything was brought to his attention l)etween that time 
and the little over a month later, when the payment was made, which should 
bave put him upon inqulry into the affairs of the company, unless failure to 
pay as promlsed for that time is sufficient for that purpose. 

Since the burden of proof is upon the trustée to make out her case, I cannot 
bring myself to flad that the clrcumstances I bave detailed are suflicient to 
give to Ord that reasonable cause to believe that the bankrupt was insolvent 
at the time the payments in controversy were made, and that a préférence was 
intended to be given him by the making of them, and therefore, vmder authori- 
ty of the décision cited, the blU will be dismissed, and the défendant will re- 
cover hl3 costs. 

Lawrence C. Spieth, of Cleveland, Ohio, for appellant. 
F. W. Langin, of Cleveland, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. The trustée in bankruptcy filed a bill in equity 
for the recovery of certain alleged preferential payments made by 
the bankrupt to the défendant on the eve oFljankruptcy. The case 
was heard on pleadings and proofs taken in open court, and the bill 
dismissed. Judge (now Mr. Justice) Clarke, who heard the case, was 
of opinion that défendant had no knowledge, at the time the payments" 
were made, that the debtor was embarrassed, and that the trustée had 
not sustained the burden of showing that défendant had, at the time, 
reasonable cause to believe that the debtor was insolvent. Whether 
défendant had reasonable cause to believe that the transfer would ef- 
fect a préférence is the only question presented by the appeal. We 
hâve examined the évidence and find no reason to question the cor- 
rectness of the decree, which is accordingly affirmed, with costs. 



AMERICAN OIL & SUPPLY CO. v. WESTIOUN GAS CONST. CO. 
(Circuit Court of Appeals, Second Circuit. January 9, 1917.) 

No. 131. 

1. Removal of Causes <S=»26 — Divbbsitt of Citizenship — Nonbesident 

Plaintiff. 

Under Judicial Code (Act March 3, 1911, c. 231) § 28, 36 Stat. 1094 
(Comp. St. 1913, § 1010), authorizlng removal of a suit of which the Dis- 
trict Court of the United States is giveu jurisdiction, a nonresident de- 
fendant cannot remove to the United States court a suit begun against him 
in the state court by a nonresident plaintiff, though the parties were citi- 
zen» of différent states. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 60-63.] 

2. Removal of Causes i@=î94 — Okiginal Jubibdiction — Waiveb of Objec- 

tions. 

The objection that a suit between citizens of différent states, neither of 
whom was a résident of the state where the suit was brought, cannot be 



<S=3Por other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



506 239 FEDERAL UEPORTER 

removed to tbe United States court, can be waived, and Is walved by de- 
fendant's pétition to remove, and by plalntltt's appearance to contest a 
motion to set aside service of proœss. 

[Ed. Note. — For other cases, see Bemoval of Causes, Cent. Dlg. §§ 178, 
203.] 

3 Corporations <S=>668(5) — Foseion Coepobations — Pbocess — Sebtice on 
"MANAGiNa Agent." 

Tbe sales agent of a foreign corporation wbo bas no discretlonary 
powers, but acts under tbe direction and control of tbe home office, Is not 
a "managing agent," on wbom process against tbe coi-poration can be 
served, under Code Civ. Proc. N. Y. § 432, subd. 3, tbough he made one cori- 
tract for tbe corporation, wbich, bowever, was not sbown to bave beeu 
made wlthout spécifie directions, and tbougb tbe directory described bim 
as an agent of tbe corporation. 

[Ed. Note. — For otber cases, see Corporations, Cent. Dig. $ 2611. 

For otber définitions, see Words and Pbrases, First and Second Séries, 
Managing Agent.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the American Oil & Supply Company against the West- 
ern Gas Construction Company. From an order of the District Court, 
after the cause was removed to that court from the state court, set- 
ting aside the service of summons, plaintiff brings error. Affirmed. 

J. Harry Hull, of New York City, for plaintiff in error. 
Francis J. Byrne, of New York City, for défendant in error. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. The plaintiff, a corporation of New Jersey, 
serveS its summons and complaint in the Suprême Court of the state 
of New York upon one Steinmuller as managing agent of the défend- 
ant, a corporation of the state of Indiana. The défendant removed 
the case to the District Court, appearing specially for the purpose of 
moving to set aside the service of process. 

[1] It is to be noted at the outset that this action was not remova- 
ble at ail, because it could not hâve been brought originally in the Dis- 
trict Court. Section 28 of the Judicial Code reads: 

•' * • • Any other suit of a civil nature, at law or in equlty, of whlch 
tbe District Courts of the United States are given jurlsdiction by this 
title, and whlcb are now pending or wbich may hereafter be brought, in any 
state court, may be removed into tbe District Court of the United States for 
the proper district by the défendant or défendants thereln, being nonresldents 
of that state." 

The case is therefore différent from Goldey v. Morning News Co., 
156 U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 517, in which the plaintiff 
was a citizen of New York and the défendant was a corporation of 
Coimecticut. 

[2] But this objection may be waived, and it bas been waived by 
the défendant by virtue of its pétition to remove, and by the plaintiff 
by virtue of its appearance to contest the motion to set aside service 
of process. If it had not intended to waive the objection as to juris- 

€=>For other cases see same toplc & KEY-NUMBSR In ail Kcy-Numbered Digests & Indexes 
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diction, it should hâve moved to remand. In re Moore, 209 U. S. 
490, 28 Sup. Ct. 706, 52 L. Ed. 904, 14 Ann. Cas. 1164. 

[3] The contract is alleged to hâve been made in New York, but 
to be performed in Indiana; i. e., the défendant agreed to deliver to 
the plaintiff f. o. b. at Ft. Wayne, Ind., certain merchandise to be 
paid for in cash, which it subsequently refused to deliver, although 
the plaintiff was ready then and there to pay for the goods. 

The person designated in 1907 under section 16 of the General Cor- 
poration Lawr (Consol. Laws, c. 23) upon whom process may be served 
within the state having disappeared, and the plaintiff finding no ofïicer 
or director of the company within the state, served Steinmuller as a 
managing agent of the défendant in accordance with section 432, subd. 
3, Code of Civil Procédure. 

Judge Augustus N. Hand found that the company had donc business 
within the state, but that Steinmuller was only a sales agent, without 
discretionary powers, and acting throughout under the direction and 
control of the home office in Indiana., The facts that in 1915 he had 
made one contract, in the absence of proof that he was not then act- 
ing without spécifie directions, and that the New York City Directory 
since 1912 had described him as agent, were not sufficient to overcome 
the positive affidavits submitted by the défendant that it had no of- 
fice, property, nor any agent within the state, except Steinmuller, a 
sales agent. We concur in this conclusion. 

The order is affirmed. 



WADSWORTH v. TRESSED PRISM PLATE GLASS CO, 
(Circuit Court of Appeals, Fourth Circuit. November 16, 1916.) 

No. 1425. 

1. Patents <S=>202(1), 218(1) — Assignment — Constbuction op Conteact. 

A contract by wtiicli complainant assigned to défendant, a manufac- 
turer, a number of patents relatlng to the manufacture of glass, con- 
strued with respect to royalties reserved, and under the facts found, and 
a provision allowing it free use of the patented inventions up to a stated 
quantity of product, défendant held not liable for royalties. Held, fur- 
ther, that under the terms of the contract complainant was not entitled 
to a reasslgnment of certain of the patents because of their nonuse by 
défendant, and that défendant was not therefore liable in damages for 
their dépréciation in value. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 281-288, 330, 
333, 336-338; Dec. Dlg. <S=>202(1), 218(1).] 

2. Patents <S=>202(1) — ^Assignment — Construction of Contract. 

Under a further provision of the contract that défendant should pay ail 
expenses Incidental to obtaining patents on pe'nding or future applica- 
tions by complainant, provided that such "expenses shall be authorized by 
the company," défendant was not required to take appeals from the action 
of the Patent Office denying any such applications, or to pay taxes neces- 
sary to keep foreign patents granted In force, if in its business judgment 
such action was not Justified. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 281-288; Dec 
Dig. <g==>202(l).] 
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3. COBPOBATIONS ®=>573(3) — REOEQANIZATION — CONTRACT Between Assenï- 

ING Stockholderb. 

Where complalnant, a stockholder and dlrector of défendant corpora- 
tion, was also chairman of a reorganlzatlon committee, and as such wrote 
and slgned a proposed plan of reorganization, which was submitted to and 
accepted by ail stockholders, he was bound by tUe contract so made, and 
entltled to no greater proportlonate share of the new stock in exchange 
for hls old stock than the other stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2296; Dec. 
Dlg. <®=»573(3).] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg; Alston G. Dayton, 
Judge. 

Suit in equity by Frank L. O. Wadsworth against the Pressed Prism 
Plate Glass Company. Decree for défendant, and complainant ap- 
peals. Affirmed. 

Frederick W. Winter, of Pittsburgh, Pa., for appellant. 

Charles Neave, of New York City, and Mason G. Ambler, of Par- 
kersburg, W. Va. (Alan N. Mann, of New York City, on the brief), 
for appellee. 

Before PRITCHARD and KNAPP, Circuit Judges, and JOHN- 
SON, District Judge. 

JOHNSON, District Judge. Frank L. O. Wadsworth, plaintiff, filed 
his suit in equity against the Pressed Prism Plate Glass Company, de- 
fendant, in the District Court for the Northern District of West Vir- 
ginia. He will hereafter be referred to as the plaintiff, and the plate 
glass Company as the défendant, that being the position they occupied 
in the District Court. The object of the plaintiff 's bill was to secure 
relief which he alleged he was entitled to against the défendant in the 
f ollowing particulars : 

First, for the reassignment to the plaintiff of the 1905 contract pat- 
ents because of defendant's failure to either use the same in whole or 
in part or to accept reasonable license offers for some or ail of said 
patents. 

Second, damages for dépréciation in the value of said patents due 
to the defendant's failure to either use or allow others to use the same, 
or to reassign them to the plaintiff. 

Third, the reissue to the plaintiff of a number of shares of the cap- 
ital stock of the défendant company which plaintiff alleged that he 
was induced by the défendant to surrender in a reorganization of the 
company for the purpose of raising capital to put in use the contract 
inventions, and which he allèges was never used for that purpose. 

Fourth, damages for losses suffered by the plaintiff by defendant's 
action in allowing certain of the contract patents and applications for 
patents to abandon and become forfeited, in conséquence of which 
plaintiff's reversionary rights therein were destroyed. 

Fifth, an accounting for and payment of royalties under the said 
contract for use in part of certain contract inventions. 

^=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered DIgests & l'nde^.e» 
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Upon the coming in of ihe answer of the défendant, the cause was 
referred to a master to take testimony and report his findings of fact 
and conclusions of law to the court. After the taking of the testimony 
and the argument of counsel, the master filed a report which was very 
full, elaborate, and clear. Plaintiff filled numerous exceptions to the 
master's report, and the défendant filed one exception. The District 
Court, after argument of counsel and considération of the cause, over- 
ruled ail exceptions and confirmed the master's report. Whereupon a 
short order was entered dismissing the plalntiff's bill. The material 
part of the master's report is as follows : 

The plaintiff, Frank L. O. Wadsworth, is an engineer, and bas for a num- 
ber of years been an expert in the glass art, particularly in the spécifie art of 
optical and illuminator glass, and has made many inventions in and pertain- 
Ing to the glass art, and particularly to what Is known as prlsm glass and 
omamental glass, and has applied for and taken ont a large number of pat- 
ents of the United States and foreign countries relative and pertaining to 
sald art. The défendant, Pressed Plate Glass Company, is a coi-poration 
chartered and organized in the year 1902 under the laws of West Virginia, 
and having its chief (and only) works at Morgantown, Morgan district, Monon- 
galia county, W. Va. 

On September 1, 1902, the plaintiff and the défendant entered into a written 
contract contalnlng the folio wing provisions whlch seeœ pertinent hère: 

"The party of the first part [plaintiff] agrées: 

"1. To asslgn and transfer to tbe party of the second part [défendant] ail 
patents, inventions, déviées, and processes relatlng in any way to the manu- 
facture or production of any klnd of glass or articles made of glass, or to 
any machlnery, tools, or processes or devices for making, produelng, treating, 
or assembling glass or glass articles of any kind, whlch, at any tlme durlng 
the peiiod between February 1, 1898, and September 1, 1907, he has made or 
may make, devise or acquire" [with certain exceptions not material in this 
case]. 

"2. To sign and exécute, upon request of the party of the second part, ail 
papers necessary or convenient to properly efCectuate such assignment and 
transfer, including applications for letters patent for any of sald Inventions, 
devices or processes." 

"3. [Not material hère.] 

"4. That the party of the flrst part shall not be requlred, durlng said period 
of five years, to dévote or give any of hls time or services to the party of the 
second part. [Hère follows immaterlal matter.] " 

The recited considération for this contract was $1. The real considération 
paid to the plaintiff consisted of capital stock of the défendant company to 
the par value of $104,000. Soon after its organization the défendant company 
■entered upon the manufacture of glass, operatlng very largely under patents 
transferred to it under the contract above referred to. 

It soon developed that the défendant company was unable to successfuUy 
carry on its opérations witbout the active services of the plaintiff, and ac- 
cordingly he was called upon for aid. This was a sore disappolntment to him, 
as it was hls désire to be left free to praetice his profession In Pittsburgh. 
However, he was induced to give much of his tlme to the service of the de- 
fendant, and flnally was persuaded to give up hls professional work in Pitts- 
burgh and to assume entlre charge of the manufactui-lng opérations at Mor- 
gantown. The plaintiff continued at the head of thèse opérations until Au- 
gust, 1905, when he resigned. He retained, however, his place upon the direc- 
torate, whlch he had occupled from the formation of the company in 1902, 
and whlch he continued to occupy until the year 1913, when he resigned and 
eold ail his stock interest. 

It appears that durlng the whole history of the relations between the par- 
ties to this suit, those relations bave been strained. At the very outset the 
plaintlfl complalned bltterly that it became necessary for him to give up his 
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work at Pittsburgh in order that the mechanical opérations at Morgantown 
might succeed. He clalms that thls necesslty arose because ot négligence on 
the part of those in charge of the company's afilalrs, and that "the only al- 
ternative was to see ail my Interests lost by utterly incompétent manage- 
ment." Another source of trouble between the plalntlff and défendant was a 
certain sales contract entered Into with the Luxfer Prism Company, under 
whlch that company, a competitor of the défendant, was glven control of the 
sale of the defendant's product. Thls contract wlth the Luxfer Company was 
made against the plaintifC's protest, and he has always clalmed that it was 
exceedlngly unwlse and that it resulted in great loss. It was the controver- 
sies arlsing between the plalntlff and the officers of the défendant company 
over thls Luxfer contract that flnally led to the plaintifC's résignation from 
the management of the company's plant in August, 1905. During that perlod 
of hls employment at Morgantown, the plaintifC made a number of additlonal 
inventions relating to devices, processes, articles, etc., in connection wlth the 
glass industry, and flled a large number of applications for patents thereon, 
some of whlch applications had eventuated in patents at the time of the 
plaintifCs résignation above referred to in August, 1905. Thèse inventions, 
applications, and patents were not tumed over to the défendant company. 

When the plalntlff resigned from the management of the defendant's plant 
In August, 1905, he notlfled the défendant company that he consldered that 
It had vlolated the contract of September 2, 1902, and that it had therefore 
forfeited any rights whlch it had in any invention of hls made subséquent to 
the date of that contract. There was considérable discussion growlng ont of 
thls daim on the part of the plalntlff, some of It even before the plaintlfCs 
résignation and formai notice. The défendant company clalmed that under 
the contract of 1902 It was entitled to the inventions and patents in question, 
and the plaintiffl clalmed that It was not, but that It had forfeited its rights 
in that connection. The résignation of the plalntlff brought thls dispute to 
a head, and hls notification to the défendant was followed by a suit between 
the company and himself. Thls suit was settled in the fall of 1905 by the 
abrogation of the contract of September, 1902, and the exécution of a new 
contract in lieu thereof bearing date October 27, 1905. Thls settlement was 
had and the contract of October 27, 1905, was executed for the purpose of 
compromlsing and settling the points at issue. Article 1 of the contract of 
1905 provides as follows: 

"The agreement in wrlting heretofore executed by and between the parties 
hereto and dated September 1, 1902, Is hereby annulled and canceled and the 
provisions thereof are entirely substituted by the provisions and agreements 
of this présent contract." 

Under thls compromise contract of October 27, 1005, the plalntlff dld as- 
sign to the défendant the inventions, applications, and patents which were in 
dispute; and the défendant, on its part, enterèd into certain agreements with 
the plalntlff with regard to the sald Inventions, applications, and patents, and 
also employed the plalntlff as consulting engineer and expert at an annual 
retainer of ?1,000 per year up to and includlng the year 1907, and agreed to 
pay hlm for any work whlch It mlght call upon him to perform at a rate to 
be agreed upon between the parties in each particular case. Thls contract 
of October 27, 1905, Is Exhibit A of the bill of complalnt. 

This suit has two main branches or divisions, which may readily be consld- 
ered sepEirately, the one from the other. The flrst of thèse branches has to do 
wlth the last-mentioned contract. In the other branch the plalntlff seems to 
secure the residue to himself of certain shares of stock surrendered by him 
-inder a certain reorgantzatlon agreement herelnafter more specifically refer- 
red to. That branch of the case having to do wlth the contract of October 27, 
1905, wlU be consldered flrst. Under thia head the plalntlff seeks: 

(1) An accounting and payment to hlm of royalties clalmed to be due for 
product manufactured by the défendant in which use was made of certain in- 
ventions covered by patents whlch were asslgned by the plalntlff to the de- 
fendant in sald contract 

(2) The reasslgnment to hhn of certain patents and applications for patents 
which were asslgned by the complainant to the défendant in the said contract 
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and which cover inventions whlch hâve not been substantlally used by the 
défendant. 

(3) To recover as damages the dépréciation In value ot the sald patents of 
whlch no substantial use has been made. 

(4) To recover damages on account of the abandonment by the défendant of 
certain applications and forelgn patents whlch were asslgned by the sald con- 
tract. 

Thèse claims will be consldered la their order. 

[1] First. Is the complalnant entltled to an accountlng of royalties on 
product manufactured by the défendant In whlch use was made of inventions 
covered by patents which were asslgned by the complalnant to the défendant 
under the contract of October 27, 1905? 

The plaintiff's clalm for royalties is based on section 4 ot the contract, 
which reads as follows: 

"4. The Company agrées to pay to Wadsworth one-fourth of the gross 
amount received by It from each and every llcense granted under any of the 
letters patent or patent applications covered by thls agreement ; payments to 
be made withln 30 days from the end of each quarter. The company also 
agrées that, if it uses any of the Inventions covered by the letters patent here- 
In referred to, it will pay to Wadsworth a royalty rate that shall be one- 
fourth of the minimum royalty rate that shall be pald to it by other uslng 
under correspondlng llcensed conditions such and such invention or inven- 
tions, and that if no such llcense has been granted by the company, then the 
Company shall pay to Wadsworth, as a minimum llcense fee or royalty, 1 
per cent, of the amount received 'by thia company or any suhsidiary company 
jor taies of the product m question. In case the company sells any one of 
their herein mentioned patents, it shall pay to Wadsworth one-fourth of the 
gross considération in kind received. It being speciflcaliy provided, however, 
that Wadsworth is to receive no royalty for the use of the grlnding and pol- 
ishlng machines referred to in applications sériai Nos. 233,582, flled November 
21, 1904 ; 255,863, flled Aprll 17, 1905 ; 266,695, flled June 24, 1905 ; and 266,- 
696, flled June 24, 1905 — or any Improvements thereon when said grinding ma- 
chines are used in grlnding or polishing any form of glass covered by the 
letters patent Issued to Wadsworth and turned over to the company at the 
tlme of Its formation September 1, 1902, or any improvements thereon, and 
it is further speciflcaliy provided that the company shall hâve free rlght to 
use at its présent factory in the district of Morgan aforesaid, W. Va., with 
a capacity not to exceed 2,000,000 square feet per year, but not elsewhere, any 
of the inventions herein referred to up to the product of 500,000 square feet 
per year in the aggregate, above which amount the above-provlded royalty 
shall be pald." 

There is a wide différence between the construction which the plaintiflf 
seeks to hâve placed on thls section, and the construction which Is sought to 
be placed on it by the défendant. But before takiug up the subject of the 
construction of section 4, as appUed to the tacts as found by the master, it is 
necessary that those facts be set forth. They are as follows: 

Finding of the Facts. 

(1) The défendant has not granted any llcense to others for using any of 
the inventions covered by the contract in suit, neither has it sold any of the 
patents covered by that contract. This is conceded by both parties. 

(2) The only place at whlch the défendant has used any of the Inventions 
covered by the contract is at ita factory at Morgantown. This is also con- 
ceded. 

(3) The large majority of the inventions covered by the contract hâve not 
been used by the défendant. Thls is conceded by both parties. ■ 

(4) It is conceded by both parties that prior to the year 1914, the capacity 
of the défendants plant did not exceed 2,000,000 square feet of glass per year. 
It was shown, however, that in 1914 the défendant company installed a new 
castlng machine and erected a new melting tank. It is clear that the capac- 
ity of this melting tank exceeds 2,000i000 square feet of glass per year. It 
also appears that the capacity of the castlng machines Includlng the new one 
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erected early in 1914 probably exceed 2,000,000 square feet I thlnk, how- 
ever, it is clear that the eapacity of the lehr, through which ail glass must 
pass, is considerably below the 2,000,000 mark, as is also the eapacity of the 
grinding and polishing machines. I am of opinion, therefore, that the eapac- 
ity of the plant taken as a whole does not reach 2,000,000 square feet per 
year. 

This holding is sustained by the positive testimony of the only witness who 
testified on the subject of the sustained eapacity of the plant (Mr. Hoss). 

(5) The parties agrée that the défendant has used the invention of what is 
known as the "castlng hall patent," which is numbered 952,390 and is a pat- 
ent for a process and apparatus for manufacture of plate glass. They also 
agrée» that the défendant has used the inventions described in the four pat- 
ents numbered 845,987, 852,403, 891,197, and 891,198, this patent being for a 
grinding and polishing apparatus. 

(6) The plaintlff also clalms, and the défendant dénies, that in the produc- 
tion of what is known as its "ornamental prism glass" and its "spécial design 
glass wlth an obscure background," the détendant has used the article inven- 
tion described in patent numbered 818,208 for reinforced ornamental prism 
glass ; the claim of the défendant being that, notwithstanding the design of 
this glass may be comprehended within the clalms of the patent in question, 
yet it is also comprehended within the scope of prlor patents Issued to other 
parties, and should therefore be held to be outside the scope of the patent 
in question. It is rny opinion, and I therefore hold, that this contention on 
the part of the défendant is not well taken, and that in the production of the 
glass in question the Invention of patent numbered 818,208 is used. 

(7) As to the extent of the use by the défendant of the Invention of the 
"casting hall patent" there is considérable conflict. It is admltted by the de- 
fendant that this invention is used In the casting of its "ornamental glass" 
and "polished plate prism glass." The plaintlff contends that it is alsO used 
In the casting of "spécial design glass" and "rough skylight prism glass." 
With this contention of the plaintlff I cannot agrée, it being my opinion that 
it appears from the évidence (1) that in the casting of thèse products by the 
use of several small dies on the same backing plate, even though that baek 
plate be concave, concavity is not used or useful for the maintenance of paral- 
lelism, and (2) that the application of a low degree of heat to the dles, as 
beat is applled by the défendant, is not intended, nor is it sufiicient, for the 
purpose of preventlng any "substantlal transfer of heat from the glass to the 
pressing élément," but merely for the purpose of preventlng the chlUing of the 
surface of the glass. 

(8) It elearly appears from the évidence that there is no record kept of the 
number of square feet of glass actually pressed by the casting hall deviee. 
Immediately followlng the pressing of this glass the sheets are put through 
the lehr, or anneallng f urnace, and are then squared up for what are called 
the rough racks, thèse racks holding the sheets pending their submission to 
the grinding and polishing machines. A record is kept of the square footage 
of the several kinds of glass squared up at the end of the lehr and placed in 
the rough racks. From this record it appears that during the year 1912-1913 
there were placed in the rough racks the toUowing number of square feet of 
glass cast by the use of the casting hall Invention: 

Ornamental prism 443,292 sq. ft 

Plate prism 96,068 sq. ft. 



539,460 sq. ft 

(It Is important to note that the only évidence in the case as to the square 
footage of glass produced by the use of inventions of the plaintlff related to 
the year commencing on the Ist day of April, 1912, and ending on the 31st 
day of March, 1913.) 

(9) From the évidence it appears that during the year in question the 
Wadsworth patent grinding and polishing machines were used In operating 
upon 127,463 square feet of glass, but of this total footage 24,980 square feet 
was plate prism glass, which was produced under an article patent assigned 
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to the défendant under the contract of September 1, 1902. Under the allow- 
ance clause contained in section 4 of tlie contract of October, 1905, glass so 
produced is net to be considered in estimating the footage operated upon by 
the grinding and polishing machines. It therefore appears that during the 
twelve months from April 1, 1912, to Mareh 31, 1913, the Wadsworth grinding 
and polishing machines were used upon 102,483 square feet of glass of forms 
other than those speclfled in the allowance clause. 

(10) It appears from the évidence that little, if any, of the glass produced 
by the défendant company, Is flnished and salable until operated upon by the 
company's grinding and polishing machines, except glass letters and sUylight 
prism glass; but in designing and castlng glass letters and skyllght prism 
glass none of the patents assigned under the contract of October, 1905, 
are used. It therefore seems clear that the total amount of finlshed prodùct 
upon whicb inventions covered by the 1905 contract were used in the year 
1912-1913 cannot hâve been in excess of the total amount operated upon by 
ail of the defendant's polishing and grinding machines. (There are flve of 
thèse machines, one of which was not bullt under any patent covered by the 
1905 contract.) 

Now the total amount of glass operated upon by thèse flve machines in the 
year 1912-1913 was 527,406 square feet. But it appears from the évidence 
that, as to one klnd of glass which was ground and polished, the Wadsworth 
machines were not used. I refer to the "clear fluted spécial design." None of 
this glass was either designed, cast, or polished by the use of any of the pat- 
ents covered by the 1905 contract. The amount of this glass that was pro- 
duced was 51,785 square feet. It seems, therefore, that the total amount of 
finlshed product produced by the use of any of the contract inventions dur- 
ing the year in question cannot bave been In excess of 527,406 square feet 
minus 51,785 square feet — that is, a net total of 475,621 square feet. 

(11) The total amount of glass sold by the défendant during the year 1912- 
1913 was 340,000 feet. 

Construction of Section 4 of the Contract. 

It is important to bear In mind that the défendant bas neither granted any 
licenses to use any of the Inventions covered by the contract nor sold any of 
the contract patents. Therefore, as bearlng on the questions hère Involved, 
section 4 of the contract reads as foUows: 

General provision: "The company agrées that, if it uses any of the inven- 
tions covered by the letters patent herein referred to, * • * it wlll pay 
to Wadsworth as a minimum fee or royalty, 1 per cent, of the amount re- 
celved by this company or any subsldiary company for sales of the product 
in question." 

Supplemental clause (a): "It being specifically provided, however, that 
Wadsworth is to reçoive no royalty for the use of the grinding and polishing 
machines (the patents for which are included in the contract) * • * when 
said machines are used in grinding or polishing any form of glass covered 
by letters patent issued to Wadsworth and turned over to the company at the 
time of its formation, September 1, 1902. • * « " 

Supplemental clause (b): "And it is further specifically provided that the 
company shall hâve free right to use at its présent factory (at Morgantown), 
with a capacity not to exceed 2,000,000 square feet per year, but not else- 
where, any of the inventions herein referred to up to the produce of 500,(XK) 
square feet per year in the aggregate, above which amount the above provided 
royalty shall be paid." 

Plaintltt's Contention. 

The plaintiff contends that the above gênerai provision merely fixes the rate 
of royalty (that Is, 1 per cent, of the selling prlce), and that if that provision 
were considered alone it would obligate the défendant to pay to the plaintiff 
a royalty of 1 per cent, of the selling price on the entire product of the de- 
fendant in the production of which any of the contract inventions were used, 
even though only a fraction of that product were sold. He also maintains 
that supplemental clause (b) does not give to the défendant the free rlght to 
sell or even to produce finlshed product to the aggregate amount of 500,000 

238 F.— ^ 
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squaie feet per year by the use of the patents In question before the obliga- 
tion to pay royalty shall arlse, but that It merely glves the right of free use 
of the patents up to an aggregate use amountlng to 500,000 square feet per 
year before the obligation to pay royalty shall arlse. 

This contention of the plaintiff with regard to supplemental clause (b) can 
better be explained by example. Omamental prlsm glass is polished on the 
patent polishlng machines. But that kind of glass is also covered by a cer- 
tain article patent Included In the contract. Under plalntltTs contention with 
regard to supplemental clause (b), If the défendant withln a given year had 
produced 250,000 square feet of omamental prism glass, It would hâve ex- 
hausted Its free allowance of 500,000 square feet, for the reason that both 
the articles patent and the polishlng machine invention had been used in pro- 
duelng the 250,000 square feet, and that therefore the patents had been used 
to the extent of 500,000 square feet "in the aggregate." 

îf the plalntiff's construction of supplemental clause (b) is correct, then he 
is entltled to an accounting of royalties, as It Is clear that If the square foot- 
age of glass upon whlch the casting hall patent was used, and the square 
footage upon whlch the grindlng and poUshing machines were used and the 
square footage produced under the article patent above mentioned be added 
together, or aggregated, wlthout regard to duplication, then the f ull allowance 
provtded for In supplemental clause (b) was exceeded by many thousands of 
square feet In the year 1912-13. 

Defendant's Contention. 

The défendant contends that the above-mentloned gênerai provision of sec- 
tion 4 of the contract not only fixes the rate of royalty, but also spécifies the 
fund upon whlch the royalty is to be assessed, to wlt, "the amount received 
by this Company or any subsidlary company for sales of the product In ques- 
tion," and that If that gênerai provision were consldered alone It would obll- 
gate the défendant to pay to the plalntiff a royalty of 1 per cent, only upon 
money actually received In payment for sales of the product In question. The 
défendant also malntalns that supplemental clause (b) glves to it the free 
right, not only to manufacture, but actually to sell, in each year flnished prod- 
uct Involvlng the use of the inventions In question to thè aggregate amount 
of 500,000 square feet, and that royalty Is to be pald only on actual receipts 
from sales made above that amount. If the defendant's construction of sup- 
plemental clause (b) is correct, then the plalntiff is not entitled to an account- 
ing of royalties. 

Master's Construction. 

After a most careful study of the contract, the évidence, and the briefs ol 
counsel, I hâve reached the followlng conclusion with regard to the construc- 
tion of section 4 of the contract: With regard to the above-mentioned gênerai 
provision I am of opinion that the construction urged by the plalntiff is erro- 
neous, and that the construction contended for by the défendant is substan- 
tially correct. Under that gênerai provision the défendant does not promise 
to pay royalty on Its product, nor, Indeed, upon its sales, at the rate of 1 per 
cent, upon Its sales priées. What It does promise is this: That It wiU pay to 
the plalntiff "1 per cent, of the amount received by thls company or any sub- 
sidlary for sales of the product in question." With regard to supplemental 
clause (b) I am of opinion that nelther the construction urged by the plalntiff 
nor that contended for by the défendant is in harmony with the real meaning 
of the contract. 

If we adopt the plalntiff's construction, we must do violence to the plain 
language of the clause, whlch provides that "the company shall hâve free 
right to use ♦ • » any of the Inventions hereln referred to up to the 
produçe of 500,000 square feet per year in the aggregate, above whlch amount 
the above provided royalty shall be pald." The gênerai provision above re- 
ferred to requlres royalties to be pald on receipts from sales of product. This 
supplemental clause allows the free use of the Inventions up to a certain 
amount of product in the aggregate, "above whlch amount [of what? of prod- 
uct] the above provided royalty shall be pald." 
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One of the elementary rules of construction requlres the harmonlzlng of tbe 
various provisions of ttie instrument If possible. Hère we hâve the word 
"produce" used twiee in the same section of the contract. To me It seems 
clear that In each instance thls vcord was Intended to refer to the same thing, 
to wit, finished, salable product. The plalntlfCs construction would call îor 
an entirely différent meaning to be applled to the word "product" as used 
in supplemental clause (b) from that to be applled to it as used la the gênerai 
provision. The plalntiff insists that the use of the term "in the aggregate" 
.supports hls contention, and dlsproves the contention that the word "prod- 
iice" refers to finished output. I cannot agrée with this contention. By the 
use of the term "In the aggregate" the contract excludes any posslbllity of a 
contention that the rlght of free use of the patents shall be so construed as 
to allow a product of 500,000 square feet from any one patent or group of pat- 
ents and anothor 500,000 square feet from another patent or group of patents, 
but makes It clear that the free allowance shall be Umited to 500,000 square 
feet of product In ail — that is, in the aggregate — no matter how many Inven- 
tions are used. 

If we adopt the defendant's construction of supplemental clause (b), and 
hold that royalties do not become chargeable to any year unless the défendant 
has actually sold product to the amount of 500,000 square feet, we must do 
violence to the plain language of the clause, whieh provides that free use of 
the patents may be had, not up to sales of product, but up to "the product," 
of 500,000 square feet. If the defendant's construction be the correct one, the 
contract is indeed a hard one on the plalntiff, for under that construction the 
défendant ■ mlght manufacture for other purposes than for sale 1,000,000 
square feet of glass wlthout being accountable to the plalntiff. 

It Is my conclusion that under section 4 of the contract the défendant has 
the rlght in each year to fabricate and finish freç of royalty 500,000 square 
feet In the aggregate of product InvoMng the use of any or ail of the Inven- 
tions covered by the contract, and to do what it pleases with that amouat of 
product, but that if, in any year, -that amount of finished product is exceeded, 
the défendant becomes chargeable with royalties on the excess as that excess 
is sold and paid for. For example, if 600,000 square feet had been produced 
in a given year, and 300,000 square feet sold and patd for, the défendant 
would be llable for royalties, not on the 300,000 square feet, but on that por- 
tion thereof which represents the excess of 600,000 over 500,000, to wit, on 
100,000 square feet. 

Conclusion with Regard to Royalties. 

The burden being on the plalntiff to prove that prima facie he Is entltled to 
royalties, and it appearing from the évidence that, in the only year concem- 
ing whlch évidence in this connection was Introduced, the défendant com- 
pany's aggregate output of product Involving the use of any of the patents in 
question dld not exceed 500,000 square feet, I am of opinion, and therefore 
find, that the plalntiff Is not entltled in this case to an accounting of royal- 
ties as prayed for. 

Second. Is the plalntiff entltled to a reassignment to hlm of certain patents 
and applications for patents whlch were assigned by the complainant to the 
défendant in the said contract, and which cover Inventions whlch hâve not 
been substantlally used by the défendant? 

Third. Is the défendant entltled to recover as damages the déprédation in 
the value of the said patents of which no substantial use has been madeî 

Thèse two claims will be consldered together, for the reason that, if the 
plalntiff is entitled to a reassignment of patents, he is entltled to damages on 
account of the dépréciation In value of those patents slnce hls rlght to re- 
assignment accrued. If he is not entltled to a reassignment, he Is not entitled 
to damages. 

The plaintiff's claim for reassignment Is based on section 9 of the contract, 
whlch reads as foUows: 

"9. In case of any patent assigned to the company by Wadsworth hereunder 
a period of two years shall hâve elapsed durlng whlch the company shall 
hâve made no substantial use of the patent, and there shall hâve elapsed also 
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a perlod of one year after tender to the company of an agreement to Ilcense 
and pay royalty which the company shall bave refused, then such patent sliall 
revert to Wadsworth, and the company, upon request from Wadsworth, will 
duly reasslgn the same to hlm, unless the company shall, In writing, claim 
that Its refusai is justifled either by the irresponsibility of the proposed 11- 
eensee or the Inslgnlflcance In amount or the unreasonableness In condition of 
the license contract tendered, or by reason of the llcensee requlrlng to be pro- 
tected In hls use of the patent and its belng unsafe to license on aecount of 
doubt as to infringement. In such case there shall be no reversion unless 
Wadsworth shall demand iri writing an arbltration of the matter, under the 
conditions therefor herelnafter provlded." 

The plaintifC claims that he is entitled to a reasslgnment of ail patents cov- 
ered by the contract and not substantially used by the défendant, on the 
ground that It Is an Implied provision of the contract that the défendant will 
make use of the patents in question. With this contention I cannot agrée. 
It is my opinion that the whole plan of the contract indicates that it was the 
intention of the parties that It should be optlonal with the défendant to use 
or fail to use any of the patents in question as its best Judgment might dlc- 
tate. Section 4 provides for royalty "if it uses any of the inventions," vvhile 
section 9 sets forth what shall happen In the case of any patent if the com- 
pany shall for tvfo years "hâve made no substantial use of the patent." I am 
of opinion that thèse two provisions négative any Intent to impose a trust 
obligation to use the patent in question. 

The plaintiff also contends that under the terms of Section 9, if any license 
agreement providing a royalty be tendered, and be rejected wlthout the writ- 
ten excuse for rejection being given to the plaintiff, the plaintifC becoraes 
entitled to a reasslgnment of ail substantially unused patents, no matter what 
patents were included in the tendered license agreement. I cannot agrée 
with this contention. Section 9 provides as follows: "In case of any patent 
assigned to the company by Wadsworth hereunder a perlod of two years shall 
hâve elapsed durlng whlch the company shall bave made no substantial use 
of the patent, and there shall hâve elapseâ also a perlod of one year after 
tender to the company of an agreement to license and pay royalty whlch the 
company shall bave refused, then such patent shall revert to Wadsworth." 

Clearly this provision means that if the Invention of any given patent is not 
substantially used, and if an agreement to take license and pay royalty for 
that patent Is tendered and rejected, then that patent shall revert to Wads- 
worth. The plaintifC contends that there were three instances in whlch license 
agreements such as are contemplated by section 9 were tendered to the de- 
fendant and rejected by it. Thèse three instances must be dealt with sepa- 
rately. The flrst is known as the Kahn Instance ; the second bas to do with 
the Opalite Tile Company ; the third relates to the National Glass Machine 
Engineering Company. 

First as to the Kahn incident: There Is considérable conflict of testlmony 
witL regard to this incident, but I am of opinion that the proofs show the 
foUowing to be the facts: 

(1) Kahn's proposition bas not been shown to relate to patents covered by 
the 1905 contract. On the contrary, the only direct évidence on the question 
of the identity of the patents in question was the statement of Kahn that his 
offer related to certain patents known as Wadsworth and Ripley patents, 
whieh patents had become the exclusive property of the défendant company 
under the contract of 1902 and were not Included In the contract of October 
27, 1905. True, the plaintiff testifled that Kahn desired llcenses under cer- 
tain enumerated patents, assigned to the défendant by the 1905 contract ; but 
he (the plaintiff) himself testifled that he had no direct information concern- 
ing the negotiations under whlch the Kahn proposition was made, and, fur- 
ther, the plaintiff's contention that the enumerated' patents are the ones under 
which Kahn was seeking llcenses is, in my opinion, contradicted by the plain- 
tiff's own wrltten mémorandum flled as plaintW's Exhibit HH, in which, re- 
ferrlng to thèse enumerated contracts, he sald to Mr. Kahn: "I understand, 
however, that you are not particularly interested in this last product." 
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(2) Kahn Is not shown to liave made aiiy deflnite offer of royalty, but seemg 
to bave sought the flnanclng of the proposition by the ofHeers of tlie défendant 
Company. 

(3) Tlie plaintiEf was a party wlth tlie defendant's vice président, Mr. Fisli- 
er, to whatever occurred in the way of a rejection of Kalin's proposition, as 
appears from tlie plalntiff s letter to Fislier, filed as part of plaintifE's Bx- 
hlbit II. 

(4) Tliere is nothlng in the record to indicate that any proposition from 
Kahn was ever submitted to the defendant's board of directors and rejected 
by that body. It ean hardly be contended that the executive offlcers of the 
défendant company liad authority to pass upon the granting or rejecting of a 
license proposition, as It clearly appears that in the other two listances in 
which license propositions were under considération the board of directors of 
the défendant company was reported to by the plaintlff, and formally acted 
upon the report. 

It is my conclusion that the plaintif!: is not entltled to any reassignment of 
patents on account of the Kahn incident. 

Second, as to the Opalite Tile Company: The uegotiations wlth this com- 
pany seem to hâve been conducted almost excluslvely through the plaintifC. 
On Deeember 10, 1907, he reported to the defendant's board of directors, of 
which he was a member, that he had had some negotiatlons with the Opalite 
Tile Company looklng towards a license arrangement. The board of directors 
authorized him to get a deflnite proposition on the gênerai Une of his report, 
and directed him to submit such proposition to the défendant. He did secure 
a deflnite proposition from Mr. Fry, président of the Opalite Tile Company, 
but, instead of presenting this to his board of directors, seems to hâve submit- 
ted it to Mr. Fisher, the vice président of the défendant, and at his sugges- 
tion to hâve gone back to Mr. Fry wlth a counter proposition involving a 
somewhat larger considération to the défendant. The évidence seems to in- 
dicate that this counter proposition was verbally made and verbally agreed 
to by Mr. Frj', and possibly by some of the directors of the Opalite Company. 
On March 7, 1908, the plaintifC reported to his board of directors the terms 
of that verbal arrangement, and was authorized by that body "to conduct ne- 
gotiatlons" along the Une of the verbal arrangement. Following this authori- 
Kation the plaintifC endeavored to induce the Opalite Tile Company to enter 
into a formai written agreement in Une with the verbal arrangement, but was 
unsuccessful, and on June 27, 1908, he declared that the "deal may be eon- 
sidered as impossible of consummation." No further action was had with 
regard to this matter. 

I am decidedly of opinion that there is no évidence upon which to base a 
findlng to the effect that the défendant company rejected a profCered license 
agreement oflfered by the Opalite Tile Company, and therefore flnd that the 
plaintlff is not entitled to a reassignment of patents on this account. 

Third, as to the National Glass Machine & Engineering Company: The évi- 
dence demonstrates clearly that this company was never incorporated. A 
plan was evolved to incorporate such a company and to asslgn to it the abso- 
lute title to ail of the patents held by the défendant, except those of which the 
défendant was making substantial use. This plan involved, not only the 
absolu te assignment of those patents, but also contempla ted the complète an- 
nulment of the contract of 1905. The proposed new company was regarded 
by the defendant's directors as a holding company ; it involved an entire re- 
organization ; it carried with it nothlng whatsoever in the nature of a prop- 
osition involving the taking of a license from the défendant company, and the 
payment of royalty thereof. The plan was that the holding company was to 
take absolute title to ail of the patents in question. Such a proposition could 
hâve no effect upon the rights arising under section 9 of the contract of 1905 
which plainly states that the plalntifC's rights to reassignment can arise onlv 
upon the refusai of the défendant to enter into an agreement to license and 
pay royalty. There never was any contract tendered by the National Glass 
Machine & Engineering Company ; there never was any such company. There 
never was any refusai on the part of the défendant to enter into such an 
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agreement with such a Company, (or the reason there never was any such 
contract tendered. 

I am decidedly of opinion that the plalntlff Is not entltled to a reasslgnment 
of any patents on account of the National Glass Machine & Engineering Com- 
pany incident. 

Conclusion. 

Having reached the conclusion that the plalntifif Is not entltled to a re- 
asslgnment of any of the patents In question on account of any refusai on the 
part of the défendant Company to enter Into any tendered agreement for 
licenses and royalty, I am of opinion, and therefore flnd, that the plalntlff is 
not entltled to an accounting of damages because of the dépréciation in value 
of any such patents. 

[2] Fourth. Is the plalntlff entltled to damages on account of the abandon- 
uient by the défendant of certain applications and foreign patents which were 
asslgned by the contract of 1905? 

The plaintiff's clalm for damages in this connection Is based on section 5 of 
the contract. That section reads as follows: 

"5. The Company also agrées to pay ail expenses Incldental to applylng for 
and obtaining ail the letters patent hereini referred to, either speclfically or 
as future Inventions, and also to pay ail expenses incldental to expérimental 
or development work In connection wlth sald inventions. The Company also 
agrées to pay ail the expenses incldental to any suit which may be brought 
for the alleged infringement of any one of the patents hereln referred to, and 
the entlre expense incldental to any suit whieh may be brought against the 
Company for alleged infringement of any other patent by reason of the use 
of any one of fhe inventions referred to In the patents hereln mentloned: 
Provlded, hovi'ever, that ail the expenses which the company hereby agrées to 
pay shali be authorlzed by the company." 

The proofs established the fact that a number of foreign patents covered by 
the contract In question were allowed to lapse for fallure to pay taxes. It 
was also shown that in three Instances the défendant failed to appéàl from 
the adverse décision of the examiner of patents in connection with applica- 
tions for United States patents. In one of thèse instances the plalntlff ex- 
pressly consented to the action of the défendant. The other two Instances 
hâve to do with applications numbered 206.355 and 291,398, respectively. 

With regard to application 206,355 the plalntlff wrote to Mr. Fisher, saylng 
that, if the défendant company ever goes into the manufacture of sidewalk 
prism glass, It will be of considérable importance to secure a patent on this 
invention, If one can be seeured. In this letter the plalntlff sald: "The ques- 
tion now is, do you wlsh to take an appeal from the décision of the principal 
examiner?" To this letter Mr. Fisher replied, saying that the cost of the 
sidewalk prism glass Is practically prohibitive, and further than "we thought 
best not to go to the expense of an appeal, and hope that will be satisfactory 
to you." The plalntlff again wrote to Mr. Fisher, saylng that "he would ad- 
vlse that the case be appealed, as I think that the Invention may, In vIew of 
the présent trade situation, be of considérable Importance later on." 

With regard to application 291,398 the plalntlff wrote to Mr. Fisher protest- 
Ing against the "refusai to further prosecute this case." To this letter Mr. 
Fisher replied, stating that the défendant had diligently attempted to obtain 
a patent on this application, but that "it now seems impossible to do so, and 
that an appeal would be merely a waste of money," and offering to reasslgn 
the application to the plalntlff. The plalntlff replied, stating that he not only 
desires a reasslgnment of the application in question, but also demands a re- 
asslgnment to hlm of ail inventions, applications, and patents covered by the 
contract of October, 1905. Some 9 or 10 months later the défendant executed 
an asslgnment of application 291,398 and forwarded It to the plalntlff, but 
the plalntlff refused to accept it, saylng not only that It came too late, but 
also that It alone would be of no use to hlm standing by Itself, "although I 
do regard It as of value In connection with other Inventions covered by my 
contract." 

I am of opinion that the plalntlff is not entltled to damages on account of 
the fallure of the défendant to take appeals in the matter of thèse two ap- 
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pllcatlons, for at least two reasons: In the flrst place, I regard section 5 of 
the contract as In no way obligatlng the défendant to appeal from the déci- 
sion of a patent examiner, If in Its business Judgment it should deem an ap- 
peal unwise. The provisions of section 5 were clearly Intended to express the 
understandlng that the plaintlff would not be called upon to pay any expenses 
involved in securing patents, but that ail such expenses would be borne by 
the défendant. The last clause of the section, however, makes It equally elear 
that the question as to whether expenses in a given case should be incurred, 
was one for détermination by the défendant. In the second place, there is 
nothlng In the case to show that an appeal would hâve brought about a re- 
versai of the décision of the examiner. 

Wlth regard ta the foreign patents whlch were allowed to lapse, the évi- 
dence Is almost whoUy documentary. Prior to 1908 the défendant had entered 
into an arrangement with a Mr. Wells, under whlch he engaged in an en- 
deavor to dispose of the foreign patents either by way of llcense or sale. 
Thèse efforts were unavailing. The matter of the payment of taxes on the 
foreign patents became a serious proposition and was opened for discussion 
in the spring of 190S. In this connection the plaintlff wrote to Mr. ITlsher, 
the defendant's vice président, on April 21, 1908, as foUows: "As regular tax- 
es falling due in May, T would abandon the German patent 175,988, and only 
keep the French and Belgian in any case, and thèse mlght be dropped if con- 
sidered necessary. There seem to be no other taxes falling due until next 
October, which wlll give us something of a breathlng spell ; but, unless some- 
thing is done soon in a practical way to develop thèse foreign patents, I would 
favor abandoning ail of them. As no one is coming to us to buy, we must 
go to them." 

During the year 1908 and part of 1909 there was considérable correspond- 
ence between Mr. Fisher, the plaintiEC, and the company's patent attorneys in 
référence to the dropping of certain of the foreign patents, some of which 
were eovered by the 1905 contract and some were patents which had been 
assigned to the company in 1902. Throughout this correspondence (flled as 
Plaintiff's Exhibit G) it is made clear that it was the policy and practice of 
tlie défendant to offer to assign to the plaintlff the patents proposed to be 
dropped, and to drop them only in case he dld not see fit to take them over. 
1 find no case in which the plaintlff either objected to the dropping of the pat^ 
ents In question or elected to take an assignment to himself. 

On September 22, 1910, Mr. Fisher wrote to the plaintlff as follows: "We 
are notlfled by Foster-Freeman that the government taxes on letters patent 
in Germany 150,365 prismatic flreproof structure 10,750 must be paid on or 
before November 5th abroad. Accompanylng this the followlng mémoran- 
dum: 'This is for wire prism glass, and is the only German patent, except the 
baslc patent, still allve. It is included in the German contract' This is my 
gênerai idea: If we hâve a basic patent on pressed prism glass, any one coul'd 
put wire into it. If there are any other patents in Germany on wire prism 
glass ahead of our application of the above number, we would hâve a weak 
position anyway. If there were none, we could use wire in our pressed prism 
glass, and nobody else could. Why not stand pat on the basic patent, and 
not pay this $107.50? This is Mr. Bond's idea and mine, but I thlnk I would 
like to hâve yours before deeidlng. Please answer as early as possible." 

On September 24, 1910, the plaintlff replied as follows: "Your letter of the 
22d received. In view of the présent situation in Europe, I cannot see any 
use in any longer paying taxes on our foreign patents, except perhaps the 
basic patents for the manufacture of prism glass." 

From this correspondence and from the letter of Mr. Bond to the master, 
dated October 8, 1914, and by agreement made part of the record in this case, 
it seems clear to me that the plaintlff gave hls consent and approval to the 
dropping, not only of the spécifie patents Identified in the letters of 1908 and 
1909 (PlaintlfTs Exhibit G), but of ail foreign patents held by the défendant 
Company except the baslc patents for the manufacture of prism glass. That 
those basic patents were not among the number eovered by the 1905 contract 
can hardly be doubted, In view of the fact that from its very organization the 
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défendant company was engagea In the manufacture of pressed prism glass 
under patents asslgned to It in 1902. 

Conclusion. 

I am of opinion, and so flnd, that the plalntlfC Is not entitled to an account- 
)ng of damages on account of the abandonment by the défendant of applica- 
tions for United States patents, or on account of the abandonment of any 
foreign patents asslgned by the contract of October, 1905. 

[3] Is the plamtiff entitled to reassignment of stock as prayed fort 

ïhe subjects hereinbefore dealt with hâve to do with that branch of the case 
in which the plainttff seeks relief in connection with the contract of 1905. 
llowever, as hereinbefore Indicated, the case has another branch bearing on 
another subject. That second branch wlll now be consldered. 

Prior to the year 1909 the défendant company was in a bad flnanclal condi- 
tion. During the years 1908 and 1909 a reorganization was efCected, under 
which ail of the stock outstanding, both preferred and common, was surren- 
dered, and new stock, ail of which was common stock, was substituted. Prior 
to the reorganization the capital stock was $1,000,000, part of which was 
flrst preferred and part second preferred and part common. The various 
stockholders had not made the same actual cash Investments in proportion to 
their respective holdings. There were unpaid accumulated dlvidends credited 
to the outstanding preferred stock, which rendered the common stock unsal- 
able. Thls situation made It necessary that an entirely new adjustment of 
capital stock be made, In order that there might beplaced in the treasury 
stock which would be attractive to purchasers, to the end that working cap- 
ital might be secured. A reorganization committee was appointed, of which 
ihe plaintifC was chalrman. Thls committee suceeeded In working out a plan 
whereby ail of the stock, both preferred and common, should be surrendered, 
the company recapitalized at $500,000, instead of $1,000,000, part of the new 
stock (ail of which was common stock) issued to the stockholders upon the 
basis of an adjustment which was worked out by the committee, and the bal- 
ance of the new stock placed in the treasury to be sold to secure working 
capital. This arrangement was accepted by the stockholders, and In pursu- 
ance thereof the old stock was surrendered and the new stock issued. Under 
the old organlzation the plaintifC held $10é,000 of stock. Under the réorgani- 
sation arrangement he surrendered this old stock and took In lieu thereof 
■S15,600 of the new stock. 

The plalntlff clalms that, notwithstanding the contract of reorganization 
under which he took as hls share $15,600 of stock in the reorganized company 
capitalized at .$500,000, he isi entitled to the same proportion of the total cap- 
Itallzation of the reorganized company that he held under the old organlza- 
tion, to wit, 10.4 per cent., or $52,000. and that therefore there should be is- 
sued to him $36,400 of stock in addition to the $15,600 which he took under 
the agreement. Hls prayer takes the form of a demand for a reissue to him 
of $36,400 of the stock which he surrendered. 

The plaintiff's contention in thls regard is based on hls clalm that he was 
assured that the new treasury stock was to be appUed for certain specliic 
purposes, to wit, the development of certain unused inventions covered by the 
1905 contract, but that the stock never was so used, and that, Indeed, noue of 
the stock so placed in the treasury was ever sold. The plalntlff therefore 
clalms that he was Induced by false représentation to make hls surrender 
under the reorganization agreement, and that he Is consequently entitled to 
be put back to hls place as the owuer of an Interest amountlng to 10.4 per 
cent, of the total capitalizatlon of the company. 

I find as a matter of fact that the évidence shows that there was a private 
understandlng between the plalntlff and Mr. Fisher, and perhaps Mr. Bond, 
that a portion of the proposed treasury stock would be used to develop cer- 
tain unused Inventions ; but I further find that there Is no évidence whatso- 
ever to Indicate that thèse persons, or any of them, had any authority from 
the stockholders, or even from the dlrectors, to engage in such an arrange- 
ment or to make such a promise. The actual contract of reorganization was 
a written one prepared by the committee of which the plaiutift' was chalrman. 
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and was subraitted to and signed by the stockholders. That contract, whicb 
was Issued to the stockholders as a circular, and which Is flled as Defendant's 
Exhlblt 19, contalned no provision whatsoever which could be construed as 
an agreement that any portion of the new treasury stock should be used for 
the developmeut of theretofore unused inventions, or, Indeed, for any other 
spécifie purpose. The plaintiff, before having the drcular printed, submitted 
it to Mr. Fisher with a paragraph Included provlding that the treasury stock 
should in part be used for the development of patents, but this paragraph was 
strîcken eut by Mr. Fishei". The plaintiff accepted the circular wlth the para- 
graph stricken out, and issued the circular to the stockholders with that para- 
graph eliminated. The purpose of the reorganization, as expressed in the 
circular, or contract, was to secure additional capital to develop the business 
of the Company. That written contract was signed by the committee, includ- 
Ing the plaintiff, submitted to the stockholders, signed by them, Including the 
plaintliF, and carried into exécution by the elîectuation of the reorganization. 

Conclusion. 

I am of opinion, and therefore find, that the plaintiff is not entitled to hâve 
Issued to hlm the stock which he demands. In the flrst place, neither Blsher 
nor Bond had authority from either the stockholders or directors to enter 
into a private agreement with the plaintiff as to the spécifie manner In which 
the development of the company's business should be efCectuated, and the 
plaintiff knew that fact. In the second place, the contract of reorganization 
was put In writing by the plaintiff himself, submitted to the stockholders by 
him, and entered into by the stockholders in that form. In the thlrd place, 
it would be inéquitable to the other stockholders, who made thelr surrenders 
and took their new stock under the terms of the written contract of reorgani- 
zation prepared by the committee and signed by ail of them, to issue to the 
plaintiff the additional stock vi'hich he demands ; for that would glve to him 
a greater interest in the company, in proportion to the interests held by other 
stoclvholders, than he agreed to take under that same contract, and would, on 
the other hand, impair the value of the stock held by those other stockholders. 

The undersigned master files in the office of the clerk of your honor's court, 
with thls, his report, the transcrlpt of ail the testimony taken before said 
master, together with ail exhibits flled wlth the master by the parties to this 
suit. 

We hâve very carefully examinée! the record in this cause. The évi- 
dence abundantly justifies the findings of fact of the court below, and 
vve concur in such findings. It would be difiîcult to improve upon the 
statement of the case made by the master. We are satisfied with the 
master's interprétation of the contract between the parties. The decree 
beiow should be affirmed. 

Affirmed. 
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(Circuit Court of Appeals, Sixth Circuit. December 12, 1Ô17.) 
No. 2893. 

1. Patents <S=3328 — Invention — Automobile Axle. 

The lAndsay patent. No. 748,760, for a rear axle for automobiles, claims 
2 and 3, in view of the prior art, held voldi for lack of patentable in- 
vention. 

2. Patents <g==>174 — Invention — Claim. 

In determining whether the patentée made a œaterial advance, the 
Invention to be considered is that defined by the claim in suit. 
[Ed. Note. — For other cases, see Patents, Cent. Dig. | 249.] 



®=5For other cases see same topic & KBY-NUMBER tn ail Key-Numbered Dlgests & Indexes 
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3. Patents <&=349 — Claims — Strtjcttjeal Détails. 

When the device commercially accepted Ineluded features covered by 
claims not in suit and by other patents, and the claims In suit rest upon 
mlnor structural détails, there Is little reason to attribute the commer- 
cial success to thèse claims. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 5£)-62.] 

4. Patents ®=326(1) — Invention — Importance. 

In determlnlng whether changes Involve Invention, It Is of some impor- 
tance that they relate to assembly rather than to opération. 
[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 27^0.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Suit in equity by the Lindsay Auto Parts Company against the 
Winton Motor Carriage Company. Decree for complainant, and de- 
fendant appeals. Reversed. 

F. P. Fish, of Boston, Mass., for appellant. 

Charles Martindale, of Indianapolis, Ind., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

DENISON, Circuit Judge. Suit for infringement, brought by the 
Lindsay Company against the Winton Company, on claims 2 and 3 
of Lindsay patent, No. 748,760, dated January 5, 1904, on application 
filed August 18, 1902, covering a rear axle for automobiles. The 
District Court held both claims valid and infringed, and the défendant 
brings this appeal. 

[1 ] The rear axle of an automobile is a shaft which is driven by pow- 
er, suitably transmitted from the angine, and vi^hich, in turn, revolves 
the rear wheels rigidly attached thereto. Before Lindsay's time the rear 
axle had been evolved into a tw^o-part structure comprising the re- 
volving shaft itself and a surrounding (fixed) tubular casing, which 
directly supported the car body above and contained the "live" axle 
within it. It was also common practice, from almost the beginning 
of the art, to eut this driving axle across, making two half axles, one 
of which drove the right-hand and the other the left-hand wheel, and 
to connect thèse two parts centrally by some differential means so 
that both halves would normally be driven at the same speed, but one 
part might revolve faster than the other. This differential unit con- 
sisted of gearing of diameter larger than the axle shaft, so that the 
surrounding tubular casing must either be eut away from that part 
of the shaft or else must be enlarged so as to surround the differential. 
Repairs to this central gearing were often necessary, and, under the 
original practice, the body of the car was otherwise supported while 
the rear axle carrying both wheels was removed and taken apart. 
Lindsay made his tubular casing of shape to swell out around and 
cover the differential, and he also divided it vertically into three sec- 
tions, the central and larger portion constituting one section and each 
tubular end portion another. The central part was again subdivided 
horizontally into -upper and lower halves, and, along ail meeting edges, 

®=»For other cases see same topic & KEY-NUMBEB In ail Key-Numbered Digests & Indexes 
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facing flanges were provided with registering boit holes, whereby the 
parts could be bolted together. 

It had also been common that the iiaier end of each shaft section 
should be more or less permanently attached to the adjacent bevel 
gear of the differential unit. Wishing this attachaient to be separable, 
lyindsay employed a spline — in the form of a key in an open-ended 
slot — so that the shaft end might be drawn out lengthwise from the 
gear, and yet, before withdrawal, shaft and gear must rotate together. 
To stop or to permit this axial motion of each shaft section, he rigidly 
fixed upon each a collar just outside the end of the tubular casing and 
surrounded this with a cap which screwed down over the collar and 
on the outside of the casing end, When this cap was removed, the 
shaft section was free to corne out. By this construction, when his 
tubular end sections and his divided central casing were bolted together, 
the completed casing was strong and self-supporting, one-half of the 
central part — the upper or lower — could be removed like a cover for 
access to the central gearing and the remaining half would still sup- 
port and hold in Une the tubular end sections. By moving each shaft 
section outwardly just enough to disengage it from its bevel gear, the 
differential could be removed through the cover opening. 

In the same way repairs in either shaft section were f acilitated. 

With this preliminary description and by référence to Fig. 2 of the 
patent hère reproduced, we can understand Lindsay's claim 2, which 
reads as f oUows : 

"In a motor-driven vehlcle, the eombinatlon, with a pair of tubular axle 
structures, of a pair of caslng-sectlons eonnectlng the adjacent ends of said 
(ubular axle structures, and one of said caslng-sections belng detacliably coii- 
nected, a pair of sliaft-sections revolnbly movmted in the a.\le stioictures aud 
projecting iuto the casing-sections, and axially separable driving connection 
between the shaft-sections from which the shaft-sectioiis may be outward 
axially withdrawn, and independent means for normally retnining the shaft- 
sections agalnst axial displacement, said means being removable to permit 
the outward withdrawal of each shaft-section from the structure." 




The history of this claim in the Patent Office demonstrates that both 
the patentée and the Patent Office thought it was new in this arrange- 
ment of parts to permit either shaft-section to be disconnected from 
its gear and withdrawn axially by operating a simple engaging device 
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and to permit the central part o£ tlie casing surroundîng the differen- 
tial to be opened so that the differential could be easily inspected, and, 
if necessary, could be withdravvn through the opening by merely dis- 
engaging the shaft ends. In this both were mistaken. Substantially 
the same longitudinal division of the casing into three sections, and 
subdivision of the central part into upper and lower halves, and for the 
purpose of allowing one-half of the central section to be removed to 
permit easy access to the differential, were disclosed in at least two 
earlier patents, one of them to Lindsay ; and an earlier patent to Win- 
ton, taken in connection with the structure built in supposed conformity 
to the Winton patent and the public use of which, antedating Lindsay, 
is abundantly proved, discloses, approximately, the combination of the 
claim. The différences between this Winton structure and the Lindsay 
patent are those now to be discussed, and whether such différences 
show patentable improvement is the controlling question. 

As to gênerai features and gênerai function of parts, the earlier 
Winton and the later Lindsay are the same ; the différences are two. 
The first is that the splined engagement between shaft-section and its 
bevel gear is, in Lindsay, made détachable by the above-described 
collar and cap at the wheel end ; and, in Winton, by a set screw pass- 
ing through the hub of the gear and bearing upon or extending into the 
shaft. To break the engagement, Winton opened the cover in the 
central casing and unscrewed the set screw, while Lindsay unscrewed 
the cap at the outer end. In view of the fact that before either Win- 
ton or Lindsay, Cate and others had provided détachable engagement 
between the tubular casing and the half section of the axle therein in 
precisely the form shown by Lindsay, it is doubtful whether invention 
could be predicated on his substitution of his collar and cap for Win- 
ton's set screw ; but the form of this daim makes that inquiry imma- 
terial. Several of the other daims not in suit distinctly call for this 
collar and cap connection, while claim 2 spécifies "independent means 
for normally retaining the shaft-sections against axial displacement; 
said means being removable to permit the outward withdrawal of each 
shaft-section from the structure." It is true that no other claim is 
iderttical with claim 2 in every particular, except this, and so there 
is no hard and fast rule making it impossible to limit daim 2 by con- 
sidering it as contemplating only the collar and cap, as its "means"; 
but a comparison of claims shows clearly that the four-member axle 
casing — the "pair of tubular axle structures" and the "pair of casing 
sections" — furnished the characterizing identity of this claim, and 
that it was deliberately drawn as it is for the express purpose of es- 
caping the very limitation which it is now said should be imported in 
order to support validity. Hence it must be said that the set screws 
of Winton are "means for normally retaining the shaft-sections, etc." ; 
and since Winton could not, in this particular, escape the charge of 
infringing Lindsay, if Lindsay had been earlier, the claim must hâve 
the same scope when we look in the other direction, and is — so far — 
anticipated, unless because of some distinguishing force in the word 
"independent." Défendant says that "independent" means "independ- 
ent of each other," referring to the function whereby either shaft- 
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section can be withdrawn without disturbing the other — and Winton 
did this. Plaintiff says that the word bas référence to the differential, 
and refers to a retaining device outside of and away from the differ- 
ential unit — and Winton had none. In this confîict of construction we 
cannot agrée with plaintifï. Whether the removable means that holds 
the shaft against axial motion is carried by the diflferential oi by the 
casing, and in what particular way, cannot be functionally important, 
and that either merit or différence should lie in that distinction would 
not be the natural thought of the inventor. On the other hand, the 
thought that each half section was removable separately is repeatedly 
brought out in his spécification and claims and aftords a natural mean- 
ing for this limitation. True, there was nothing in itself new in mak- 
ing each axle-section separately détachable, and it foUows that "inde- 
pendent," if used in this sensé, did not carry novelty ; but it is equally 
true that it was old to make détachable engagement between axle-sec- 
tion and casing independently of any retaining means in the central 
gearing (EUiott, De Dion), and that sensé of tlie word is equally futile 
to indicate an added novel feature. To give this word the meaning 
now proposed by plaintiff would limit the claim in a way and to an 
extent foreign to the patentee's thought. 

The second point of différence between Winton and Lindsay is in the 
form of the central casing. Winton's two end sections of his tubular 
casing were originally and permanently connected by a yoke rectangu- 
lar in form. To each side of this yoke there was attached the half of 
an inclosing case made of wood and thin métal stamped into shape, but 
having no structural strength. Thèse parts of Winton's structure 
served the purpose of inclosing the differential to protect it from dirt 
and to protect adjoining paits from oil, and served, also, the purpose 
of permitting easy access to the differential for inspection or removal, 
but they did not rigidly support the two end sections ; that was done 
by the yoke. If it had been new with Lindsay to make a self-support- 
ing and weight-carrying axle casing by uniting his four rigid and 
strong parts bolted together, we might concède invention in this change 
from Winton to Lindsay ; but that was not new. The same thing had 
been done by Lindsay himself , by Perret, and by others years before ; 
and to apply this to Winton's structure seems to us clearly within the 
skill properly to be attributed to the worker in this art. If there were 
a new resuit achieved, we might see more than mère, skill, but the 
only new resuit claimed is that the shaft-sections could be puUed out 
and the differential thereby became removable from the casing — and 
Winton had done this. 

Even if we regard Winton's side covers as materially variant from 
the central inclosing case of Lindsay, the situation then takes this 
shape ; The complète structure embodies two units. The live axle and 
its central gearing form one unit. The casing, comprising the tubular 
end portions and the central enlarged portion, is the other unit. 
This casing unit surrounds, protects, and carries (or is carried by) the 
live axle unit. There were in existence several examples of a live 
axle unit having the shaft-sections detachably connected with their 
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bevel gears. Thèse were surrounded by wliatever kind of casing the 
builder thought proper. Ail the casings had the end portions in tubular 
form. For the central enlarged portion, Winton used an open yoke 
leaving the gear exposed, excepting for his rather imperfect co'vers 
(which wé are now leaving ont of considération) ; Elliott used a form 
in which the central portion was divided vertically and the two parts 
could be separated h'orizontally "to facilitate the manufacture of the 
machine and permit of the introduction or subséquent examination of 
the internai parts" ; De Dion does not describe his central inclosure ; 
Frantz made it of globular form, apparently intégral with the tubular 
end portions, but having an opening and cover on top of the globe. 
Every casing which inclosed the gearing provided some separability 
at this point ; otherwise the device could never be assembled. Among 
the variety of such forms Perret had shown substantially the form 
used in the Lindsay patent in suit, and Lindsay himself, by his 1898 
patent, had shown exactly this bui!t-up, four-member casing. It re- 
sults that what Lindsay did, by the patent in suit, was to take a com- 
mon form of live axle and surround it with one instead of another 
common form of casing. This could not be invention, excepting as 
some peculiarity of the selected form of axle unit united with some 
peculiarity of the selected form of casing to bring a new resuit ; and 
we hâve seen that this did not occur. This conclusion is confirmed 
by the fact that many of the types of axles now in common use which 
do not employ this built-up construction, and so do not infringe, yet 
give the same resuit. One of them is the Winton casing of 1898 
without material change, excepting that the caps are made of heavier 
métal and attached more closely. 

[2] We do not get the right view of this question, unless we observe 
that the invention, defined by the two claims in suit, pertains essentially 
to this sectional construction of the casing. Lindsay thought his in- 
vention consisted in uniting any live axle unit, where the shaft-sections 
were détachable from their bevel gears, with any surrounding casing 
where the central part could be opened to take out the differential, and 
several of the claims granted show that the Patent Office had the same 
view. Not only does the présent record show that such a broad claim 
was unfounded, but plaintiff (for the purposes of this suit) practically 
concèdes the validity of thèse other claims to be doubtful by not bring- 
ing suit upon them, although they are plainly infringed. When this 
situation is taken into account, there is so much the less room for think- 
ing that the invention now in suit should be regarded as a material 
advance, entitling Lindsay to substantial crédit. 

[3] The same considération affects the force to be given to commer- 
cial use. As so often happens, plaintiff says there is a strong inference 
of that utility which is a "new resuit," because the device has gone 
into extensive use, and défendant says we should infer that there was 
no novel utility, because the device has not been commercially accepted. 
The fact is, a few axles in the form shown by this patent, and em- 
bodying, also, other Lindsay patents, were sold by the Lindsay Com- 
pany; and then that company went out of business. Later, the Tim- 
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ken Company took a license under this and two other Lindsay patents, 
and under them, and in connection with designs and improvements of 
its own, made an axle which was widely sold and was bought and used 
by défendant for one year ; but there is slight room to inf er that its 
commercial acceptance was due to the merits of this particular pat- 
ent rather than of the other patents and improvements which it em- 
bodied, and still less to attribute its commercial success to the compara- 
tively minor structural détail, viz. the peculiar sectional casing, with- 
out which it would not hâve responded at ail to the two claims in 
suit. The commercial success of this Timken axle throws no light on 
the validity of this claim. 

We do not hold that Lindsay's association of éléments is an aggre- 
gation, in the sensé in which that word is distinguished from com- 
bination; but rather that what Lindsay did displayed only the judg- 
ment to be expected from one skilled in the art. Nor do we overlook 
the argument that the combination is new although the éléments are 
old. If Lindsay had taken an existing combination of axle parts, and, 
for the first time, had joined with them two éléments, the removable 
cover for the difïerential case and the removable means for holding 
the shaft-section in longitudinal position, both of thèse éléments being 
old, we would hâve a case of more difficulty ; but what he did was 
to take an existing complète combination, and, for one élément of it, 
substitute a known équivalent. 

[4] In determining whether lyindsay's changes involved invention, it 
is of some importance that this is an assembly patent rather than one 
for interoperating mechanism. This may be illustrated by comparing 
with Cadillac v. Austin, 225 Fed. 983, 141 C. C. A. 105. There the 
related parts, in their novel features, co-operated with each other 
while running, and there were involved problems ôf effective and 
economical power transmission — problems of the class which every 
one knows are sometimes modifîed by unforeseen conditions, so that 
a seemingly simple question may turn out to be diffi'cult and compli- 
cated. We took this view of the substitution there made between in- 
ternai and external gears, and were unwilling to say that the change 
was an obvions expédient. On the other hand, this Lindsay patent be- 
longs to the class of assemblv patents, one of which we recently con- 
sidered in Ft. Pitt Go. v. Ireîand Co., 232 Fed. 871, 147 C. C. A. 65. 
When the Lindsay axle is in opération and the car is running, the only 
features claimed to be novel are of no importance; no one wants to 
take out the differential or remove the axles. Lindsay's whole ob- 
ject was to provide for simple and easy taking apart and putting to- 
gether of the structure so that it would be ready to run or ready to 
be repaired as desired. We do not by any means say that there can 
be no invention in the device because its only novel utility is for con- 
venient assembling and disassembling ; but the lack of other utility, 
coupled with the known ability of good mechanics to bring about this 
resuit in a great variety of ways, must make it more difficult to con- 
vince that anything more than skill was involved. If any one négative 
définition of "new resuit" is settled, it is that such resuit is not found 
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in the change from intégral to sectional, or vice versa, merely to facili- 
tate manufacture or assembly ; and upon only that change the patent- 
ability of daim 2, when differentiated from the broader view now 
abandoned, at last rests. 

We are content to rest our conclusions upon the reasons stated, with- 
out référence to the French Chaboche patent of 1899. This is con- 
fessedly a perfect anticipation (as to ail features, except the casing 
form), unless it loses that character because of a mistake or obscurity 
in the drawing. If it were vital, we should hesitate to reject it for 
that reason. 

Of course, it is not important, as against the Winton patent and 
public use of 1898, Lindsay's 1898 patent, the Chaboche patent, etc., 
that Lindsay can antedate them with his conception or even réduction 
to practice. The statute has fixed an absolute limit of two years, and 
an inventor, who delays his application more than two years after the 
statutory published description or public use, forfeits his contingent 
right to a monopoly. • 

Claim 3 differs materially from claim 2 only in that it adds, as an 
élément, a tongue and groove connection between the flanged or headed 
inner ends of the tubular casing sections and the adjacent faces of the 
central members (22, 23 in Fig. 2). Where two parts are to be joined 
endwise, and the joint must resist latéral strain, it is the commonest 
expédient to use tongue and groove, lug and recess, dowel pin and socket 
or telescoping joint, and such use cannot make patentable an otherwise 
unpatentable combination. If this claim contemplâtes specifically (and 
we think it does) an annular tongue (23) on the outer surface of the 
tube head, and a corresponding groove on the interior surface of a 
flange or collar (22) projected from the central member so as to sur- 
round the tube head, the plane of both being at right angles to the axial 
line, défendant does not infringe. 

The decree below is reversed, and the case remanded, with instruc^ 
tions to dismiss the bill. 
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C. S. PIERCE CO. V. BELCHEK. 

(Circuit Court of Appeals, First Circuit. January 6, 191T.) 

No. 122& 

Patents <g=>328 — Infeingement — Shoe Fobm. 

The Legg patent, No. 946,235, for a shoe form, Is llmlted to the par- 
tlcular comblnatlon descrlbed, and as so construed held not infrlnged. 

Morton, District Judge, dlssentlng. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Frederick Dodge, Judge. 

Suit in equity by the C. S. Pierce Company against George E. 
Belcher. Decree for défendant, and complainant appeals. Affirmed. 

The f ollowing is the opinion of Dodge, Circuit Judge, in the court be- 
low: 

The défendant Is charged In thls blU wlth infringlng claims 4 to 7, Inclu- 
sive, of United States patent No. 946,235, Issued January 11, 1910, to Alfred 
G. Legg, for an Improvement In shoe forms, which patent Is now owned by the 
plalntlfif Company. 

The alleged Infringlng devlce, marked "Plalntlff's Exhlblt No. 4," bas been 
made and sold by the défendant under United States patent No. 1,118,582, Is- 
sued November 24, 1914, to Louis W. Eelnhardt, asslgnor to the défendant, for 
a shoe form. 

Legg says In hls spécification that: 

"Shoe forms as now made, whleh are adapted to flll the shoe and thus 
keep the fore part, sldes and heel dlstended in substantlally the same position 
whlch they occupy when the shoe is on the foot of the wearer are so far as 
known to me so constructed that they may be slipped Into the shoe and then 
mechanlcally adjusted so as to fill the shoe and press the fore part, sldes and 
heel outwardly and malntaln them In a dlstended position. Thls adjustment is 
effected by the operator mechanlcally and It is not only more or less compU- 
cated and expensive In construction but Is liable to be so used as to apply 
too great a pressure to the Interlor of the shoe to the Injury thereof. 

"By the employment of my Invention I provide an automatically adjustable 
shoe form whlch may be readily Inserted in the shoe and whlch will expand 
suflSclently to flll the shoe and maintain It in proper form." 

The shoe last or form whlch he goes on to descrlbe Las a fore part Intended 
to flll the forward and shank portions of the shoe. Thls, he says, Is preferably 
a Shell, formed from a materlal whleh may be molded to shape. As shown in 
the principal figures of hls drawlngs, it is hoUow, but a modlfled form is 
also shown wherein the fore part may be elther solld or hollow, or partly 
solid, and the statement is made that the invention is not llmlted to a hollow 
form or to one of any précise shape. It is In the remalnlng rearwardly pro- 
jecting portion, whlch Is to extend Into the heel of the shoe, and the method 
of Its attachment to the fore part, that the essence of the invention may be 
sald to conslst. 

The patent refers to thls rearwardly projeetlng portion as a "yoke-shaped 
pièce," to be preferably made from a strlp of métal of yoke shape, and to 
comprise a curved rearward portion and two legs. The curved rearward por- 
tion is to extend into the heel of the shoe for the purpose of keeplng the latter 
dlstended. Its attachment to the fore part of the last is effected by means of a 
lengthwise slot in the f ree end of each leg, through which is to pass a stud on 
each slde of the fore part of the form, at the rear portion thereof, havlng a 
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riveted head on the outside ot the form, projectlng through the shell inwardly 
a sufficient distance to permit the slotted end of the leg to sUde upon it ; anô 
aiso havlng, at its Inner end, a relatively large head whlch serves to keep the 
leg In position, and a spring, preferably a spiral spring, bent flrst around the 
stud se as to be held in engagement therewith, then bent downwardly In 
preferably two convolutions, then upwardly untll its other end engages with 
an offset portion of the leg at the inner end thereof. The tendency of thèse 
springs, acting upon the ends of each leg, is to force the curved portion of the 
yoke-shaped pièce against the inside of the heel portion of the shoe when the 
form is in position therein ; while the yoke-shaped portion may be swung on 
the stud as a pivot, so as to hâve its bearing at the back of the shoe, either 
near the top of the counter, or close to the sole, or in any desired intermedl- 
ate position. The slots and studs serve to guide the forward or rearward mo- 
tion of the yoke-shaped pièce, as the spring against whlch its legs bear is com- 
pressed or expanded. 

Modlfied forms of the invention are shown, in one of whlch legs of the yoke- 
shaped pièce enter slots or recesses in the fore part of the last, containing 
spiral springs at the bottom, and provided with pins which project aeross 
them through slots in the legs. In the other form, the studs and springs are 
carrle,d in two legs or projections extendlng rearwardly from the fore part 
of thé last, at each of its sides ; and in this form the position of the spring is 
preferably reversed so as to bring its convolutions uppermost when the form 
is in position. 

The scope of the Invention is in controversy. From the Inventor's state- 
ments above quoted, it might be gathered that he supposed hlmself the 
flrst to provide a shoe form capable of quick Insertion and automatic adjust- 
ment by reason of its power of expansion after being Inserted ; as opposed to 
forms which require mechanical adjustment after insertion. The plaintiff 
has hardly claimed as much as this, but it bas insisted that none of the prier 
art patents "show the combination of éléments which has resulted in a 
successful commercial article," as the patent In suit is shown to hâve re- 
sulted. 

The évidence shows wlthout dispute that the plaintiff company, for many 
years a large produeer of shoe forms, began to make forms accordlng to the 
patent in suit in 1910, the year of its issue ; that such forms were less than 
20 per cent, of its output for that year ; but that in 1911 the proportion in- 
eréased to 30 per cent., in 1912 to 55 per cent., and In 1913 to 75 per cent, 
though it charged 5 per cent, a pair more for the patented than for any other 
of its forms. Both its total output and the percentage of patented forms 
made bave been somewhat less since 1914, In which year the défendant began 
making and selling the forms now complalned of, under the Reinhardt patent 
mentloned above. 

But whatever the plaintlff's success in marketing the patented device, it is 
diflîcult, in View of the prlor art, to find anything patentably new in the com- 
bination it embodles, so far as function or mode of opération are concerned. 
Two prlor patents bave been particularly relied on by the défendant, 1. e.. No. 
649,373, Issued May 3, 1900, to Thurell, and No. 711,025, issued October, 1902, 
to d?yler. Both described shoe forms conslsting of a fore part and a rearward-, 
ly projecting portion for extension into the heel of the shoe, nelther needs me- 
chanical adjustment after being placed In position ; both are capable of 
ready insertion in the shoe, and of automatic expansion and adjustment after 
being inserted ; nor does it appear that the patented device is materially less 
complicated or expansible in construction than either. In both there is a 
pivot or hlnge connection between the fore part and the heel portion, enabllng 
the latter to be swung upwardly and forwardly relatively to the former ; and 
in both there is also a spring so disposed between the two members as to 
make the form compressible and expansible lengthwise. While in the Tyler 
device both members are soUd, and are provided with sockets wherein the 
hlnge and spring connections are disposed, in the Thurell device the fore 
part is a shell, adjacent the Inner surface whereof the pivot and spring con- 
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nection wlth the heel member are arrangea. To substitute for the U-shaped 
part of ThureH's heel member a yoUe-shaped metallie strip, Uke that of the 
patent, would Involve only a meehanleal change ; whatever vievv be taken re- 
garding the différent means of connection between the legs of the heel member 
and the fore part of the form. 

The patent In suit has In ail seven claims, whereof the four now sued on 
are the broadest In terms ; the three others being by thelr terms more express- 
ly limlted to the spécifie construction shown. In vlew of ail that had been 
accompllshed in the prior art, I think the utmost that any of the claims can 
be taken to cover is the construction which the patent describes. This con- 
clusion prevents the defendant's device from being held an Infringement, un- 
less it must be regarded as having adopted the patented construction without 
any but colorable variations, not amounting to substantial différences. 

The defendant's heel member and fore part are both of "shell" form. Ex- 
tensions or tongues from each of them overlap, those from the heel member 
passing Inslde those from the fore part. On each slde of the form a short link 
eonnects the two overlapping extensions, pivoted to each respectively near Its 
end. Each link Is adjacent the Inner surface of the extension belonglng to 
the heel member, belovsr which its lower end projects enough to be there 
pivoted to the extension from the fore part. The Unks, rocked on thelr pivots, 
permit the heel part to move toward or from the fore part, while holding the 
tvro parts in connection wlth each other. Coiled springs also adjacent the In- 
ner surface of each extension from the heel part, In the rear of each link, are 
engaged at one end wlth the Unk, and at the other wlth the extension from the 
heel part, so as to be compressed when the form is shortened and to force tho 
heel part backward when the pressure Is removed. 

The movement of the heel member relatively to the fore part is thus gulded. 
not by pins in straight slots, as in the patent, but by the movement of the 
links around thelr respective pivots. It is said in the Kelnhardt patent that 
"the mechanism for effecting this adjustment is materially différent both in 
prlnciple and construction from the pin and slot constructions of the form now 
in use." On the whole, I must regard this statement as well founded. I thlnk 
the defendant's means for securing flexible and expansive connection between 
the two parts of the form differ no less substantlally from those used in the 
patent than from the means used in any of the prior devlces ; and that they 
cannot properly be held covered by the claims in suit, notwlthstanding the 
language thereln employed for the purpose of maklng them cover as much as 
possible beyond the construction whlch Legg describes. 

This conclusion requires dismlssal of the bill, and there may be a decree 
accordingly. 

George P. Dike, of Boston, Mass., for appellant 
Ellis Spear, Jr., of Boston, Mass., for appellee. 

Before BINGHAM, Circuit Judge, and AI.DRICH and MORTON, 
District Judges. 

ALDRICH, District Judge. This case has to do with devices for 
holding shoes in shape while in nonuse, the idea being to keep the 
shoe substantially in the shape produced by wearing, and to accom- 
plish this through means creating outward and extension pressure. 

Although, upon hearing below, the validity of the plaintiff's patent, 
known as the Legg patent, was not drawn directly in question, it is 
quite apparent that the view of the District Court was that it was 
difficult to find anything patentable and new in the combination which 
the patentée described ; yet that court was not called upon to do so. 
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md dîd not undertake to pass upon the question of the validity of the 
plaintiff's patent. 

Leaving the question of patentable invention undecided was entirely 
consistent with the theory of the défense, which was, in view of the 
State of the art, that the Legg patent should be construed as confining 
itself to the device which the patentée described, with the provisional 
contention that, if the Legg claims were given the breadth of scope 
claimed by the plaintifï, the patent would be void. The District Court 
reached the conclusion that the claims of the • Legg patent, f rom 4 
to 7, inclusive, which were the only ones in issue, should be limited 
to the particular combination described, and, being so limited, that the 
defendant's device did not infringe; and, as a conséquence, ail ques- 
tions of the validity of the Legg patent became entirely immaterial. 

The question of infringement thus becoming the only question in 
issue, it depended largely, if not altogether, upon the construction of 
the claims in the Legg patent, and the question of construction was 
reasonably and necessarily influenced by the prior state of the art. 

It is very clear that the Legg patent did not hold such a relation 
to the idea of preserving the shape of shoes in nonuse as, under the 
rules of libéral interprétation, would justify a broad construction of 
its claims. In short, it was not in any reasonable or substantial sensé 
a pioneer patent, because there were other patents and devices which 
had in view the idea of holding shoes in such shape or form as had 
been created by the wearer. The District Court refers to the earlier 
patents of Tyler and Thurell, with the observation that both described 
shoe forms with mechanical adjustments and means for automatic 
expansion. 

At most, the patentée in the Legg patent, as he explains it in his 
spécification, relies upon novel features of his adjustable shoe form 
as improvements, and he particularly describes his mechanical means 
for creating and guiding the expansive and contracting movement. 

The learned judge presiding in the District Court considered and 
elaborated the state of the art, and made a careful analysis of the élé- 
ments of both the plaintiff's device and that of the defendant's alleged 
infringing form and combination, with the resuit of finding and hold- 
ing, in effect, that the defendant's means for securing flexible and 
expansive connection between the two parts of his form — which were 
combined in accordance with the Reinhardt patent of November 24, 
1914 — differed no less substantially from those in the patent than 
from the means used in devices prior to both the Legg and Reinhardt 
patents. That court's appréciation of the prior art is so clearly ex- 
pressed, and the éléments mechanically combined and arranged in 
both the device of the plaintiff and that of the défendant are so care- 
fully analyzed and stated by that court, that we need not cover such 
ground in détail at the necessary expense of réitération; and this is 
so becàuse, if the state of the art was such as to justify a construc- 
tion limiting Legg to the combination which he described, and we 
think it was, the conclusion plainly and unmistakably results from 
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an examination' of the two devices that the defendant's combination 
does not infringe. 

It is our conclusion that the resuit reached in the court below was 
right ; and — 

The decree of the District Court is affirmed, with costs of this 
court. 

MORTON, District Judge (dissenting). The problem was to make 
a shoe form which would support the shoe throughout the entire 
length, which could be easily inserted into the shoe by bending and 
compressing without unduly stretching the shoe, and which, having 
been inserted, held the shoe in shape under a slight tension. The art 
had advanced to a point where forms were best made hoUow, so that 
it was necessary to provide the qualities above named in a hollow 
form. This had never been done prior to Legg's invention. 

Only three prior patents are referred to. As far back as 1885, 
Rogers had made a hollow shoe form having toe and heel pièces which 
were hinged together. Apparently it was inadéquate and never went 
into extensive use. It had to be forced into place, and it had no ca- 
pacity to adjust itself longitudinally to the shoe. Thurell, in 1900, 
with the Rogers device before him, and with the same problem in 
mind, did not combine heel and toe pièces. His form consists only of 
a toe pièce kept in place by a wire bent to conform to the inside of 
the heel; it has no heel pièce at ail in the ordinary meaning of the 
words, and scems to hâve had no practical value. Two years later, 
in 1902, Tyler got up a wooden form, having sliding hinges and a 
separate spring between them for forcing apart the heel and toe pièces. 
Tyler's hinges and spring were inserted in recesses in the wood of the 
heel and toe pièces. His construction is wholly inapplicable to a hol- 
low form, and his mechanism is radically différent from that of the 
patentée. He evidently saw the need, but was unable to supply it in 
a commercial form. 

This was, so far as appears, the entire development of the art, when, 
in 1907, Legg made the invention hère in question, in which he united 
hollow heel and toe pièces by hinges of simple and practical construc- 
tion which allowed the two parts of the form to be bent and com- 
pressed, and which were so arranged as to force them apart by spring 
tension when the form had been placed in the shoe. There is no 
évidence of any earlier hinge combining flexibility and extensibility, 
nor of any shoe form in which such a hinge had been used, nor of 
any flexible and extensible shoe form of commercial value. The Legg 
patent admittedly describes the first commercially successful article 
of its particular kind. Legg made the advance which achieved that 
resuit, and he made it where others had failed. 

Legg's device was apparently just what the trade was waiting for. 
The évidence of prompt adoption and use by the public is usually 
strong and convincing. Evidence of commercial value is, of course, 
often exaggerated, and patentées are apt to pufï their inventions in 
arguing infringement cases. At the same time, when the facts of un- 
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successful prior eflforts and of prompt and widespread public adoption 
of the patented device are satisfactorily proved, they constitute weighty 
évidence of invention. I do not think that évidence is overthrov/n by 
other facts in this case. 

In the circumstances, I think the Legg patent entitled to a more 
libéral construction than that given to it by the majority opinion. 
Reinhardt, who hâd been employed by the complainant, adopted Legg's 
idea and proceeded to embody it in a structure which is clearly within 
the spécification and claims of the Legg patent, and is, in my opinion, 
nothing but a mechanical équivalent for the h^gg device. To say that 
Reinhardt's structure, which the défendant is making, difïers no more 
f rom Legg's than Legg's did f rom those preceding it, is, it seems to me, 
to lose sight of what the Legg invention really was. 

For thèse reasons I am unable to concur in the opinion of the court. 



WRIGHT V. WISCONSIN LIME & UEMIONÏ CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1917.) 

No. 2393. 

1. Patents <S=310(9) — Suit fob Infeinqement — Dismissal on Motion. 

Where a Mil for Infrlngement states a prima fade case and the patent 
aiscloses no Invalldity on Its face, the court Is not justifled la dlsmlssing 
the bill on motion on the ground that the patent is invalld for lack of in- 
vention in View of the prior art unless the facts upon which invalldity is 
predlcated are so widely and commonly known that the court may take 
judiclal notice of them, and are such as to preclude the possibility that 
complainant can produce any compétent and relevant évidence to sustalu 
the presumptlve valldity of the patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 535-540.] 

2. Patents <S=S28 — Validitt — Eoofing Mateeial. 

The Wright patent, No. 1,022,764, for a roofing material, is not so clearly 
invalid for lack of Invention as to warrant the dismissal of a blll for its 
Infrlngement on that ground on motion. 

3. WoEDS AND Phrases — "Pulvebized Brick." 

"Pulverized brick" Is brick that has been reduced to a powder. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by Stephen G. Wright against the Wisconsin Lime & 
Cernent Company and others. Decree for défendants, and complain- 
ant appeals. Reversed. 

The bill, which is in the usual form, charges infrlngement of Wright's 
patent No. 1,022,764, for roofing material, and prays injunction against 
further infrlngement. The claims of the patent, as appears from the bill, are: 

"1. As a new article of manufacture, rooâng composed of sheet water-proof 
material having its surface composed of comparatlveiy coarse partlcles of 
baked earthy material of predeterm^ed colorlng whereby a roofing surface 
is produced presentlng a colorlng permanent imder wear, for the purpose set 
forth. 

@=>For other cases eee saine topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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"2. As a new article of manufacture, rooflng composed of slieet water-proof 
màterlal having its surface composed of particles of baked earthy material of 
predetermlned coloring, sald particles being partlally embedded In a water- 
prooflng coating and extending above the plane thereof, whereby a rooflng 
surface is produced presentlng a coloring permanent under wear, for the 
purpose set forth." 

The spécification suggests 10 to 12 mesh as the slze of the particles, but 
States that thls may vary as desired. It varlously sets forth the particular 
vlrtues of rooflng equlppcd with this material typlcally as foUows: "The sur- 
face-coatings thereof, by reason of the materlals of which the particles 4 are 
formed, rt»t:ùn thelr original color Indefinitely, as each particle is of homogen- 
eous color throughout, and the wearing away of thèse particles under the ac- 
tion of the éléments bas no effect in the way of impairlng the préservation of 
the color origlnally presented by the rooflng. Another advantage due to the 
use of the material stated, in Its preferred form, for the surface coating of 
the rooflng is that of durability, in that such material, when crushed, présents 
not only an Irregular fracture, but a roughened surface due to its poroslty, and 
thus a tena clous bond between the particles 4 and the coating 3 is produced 
when thèse particles are embedded therein." 

The défendant company answered, denying invention and the validlty of 
ihe patent, and it thereupon flled its motion to dlsmiss the bill for the fol- 
lowlng stated reasons: 

"First. Tliat it does not appear from the sald blU that the patent alleged 
to be Ihfrlnged describes and claims anything patentahle in view of the art ol 
rooflng material well and commonly known at the tlme of the alleged inven- 
tion by the sald Stephen O. Wright. 

"Second. That the rooflng material descrlbed and claimed in the patent of 
Ihe United States No. 1,022,764, to Stephen G. Wright, dated the 9th day of 
April, 1912, was well known and In common use the tlme of the alleged in- 
vention of the same by the sald Stephen G. Wright. 

"Third. That the sald patent No. 1,022,764 sued upon Is void and of no ef- 
fect for that it describes and claims a rooflng material well known and em- 
bodylng neither novelty or Invention in view of the well-known art at the 
tlme of the alleged Invention by Stephen 6. Wright. 

"Fourth. That It does not appear from the Mil of complalnt herein that the 
plalntlff, Stephen G. Wright, is entitled to any relief whatever." 

Upon hearing the motion, the court dismlssed the blU, and plalntifif appeals. 

Russell Wiles, of Chicago, 111., for appellant. 

Luther V. Moulton, of Grand Rapids, Mich., for appellees. 

Before MACK, ALSCHULER, and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). [1] 
The bill aptly and broadly charges infringement by défendant of the 
patent therein recited, which appear on their face to be in due and reg- 
ular form. The letters patent themselves reveal nothing because of 
which, as a matter of law, they are void ; and the conclusion of invalid- 
ity must, if at ail, flow from facts apart from the letters patent. But 
as the dismissal was upon motion, the facts upon which to predicaté 
the invalidity must be such as are so widely and commonly known that 
courts will take judicial notice of them without proof of their existence. 
Of such a situation this court said in Lange v. McGuin, 177 Fed. 219, 
101 C. C. A. 389 : 

"Of course, every bill Is wrltten against the background of common knowl- 
cdge; and in that view a demurrer may be said to invite the chancellor to 
take judicial notice of the background. But if a bill, In and by its own aver- 
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ments, ststes a prima facie case, that case cannot properly be overthrown by 
the chancellor merely on the ground that he judiclally knows of facts that 
would support an answer. His Judicial knowledge must go farther, and be 
so broad ond all-embraclng that he can properly hold that no facts exlst that 
would tend to controvert the supposed answer and support a replication and 
the bill. This Is so beeause, If such facts exlst, the complalnant is entltled to a 
hearing where he can présent and argue the facts, and such a hearing cannot 
be had on demurrer to the blll." 

To the same effect is Bronk v. Charles H. Scott Co., 211 Fed. 338, 
128 C. C. A. 17, decided in this court. 

[2] To sustain the motion to dismiss, the court must take judicial 
notice, either that before the alleged invention o£ Wright particles 
of baked earthy material of predetermined color, applied as described 
and claimed in the invention, were used or known in the roofing ma- 
terial art, or that in the employment of such particles after the manner 
of the patent there is merely the substitution of one for another of old 
well-known materials, whereby invention is not involved. 

The court judicially knows that long before Wright there were roofs, 
and that various roof surfacings were made by compounding différent 
materials ; and it likewise knows that baked earthy materials are 
among the earliest of manufactures, more ancient indeed than recorded 
history itself, and that such baked materials are very lasting, and are 
generally of permanent and uniform color throughout. But does the 
court judicially know that granular particles of such materials were in 
use for surf acing composition roofing prior to Wright's invention ? 

It may be that prior to Wright the baked earthy particles of the 
patent were in common use for such purpose, but, if so, is that fact so 
well and commonly known among well-informed persons that a court 
may judicially notice the fact and predicate a final decree thereon ? We 
venture to say that aside from those skilled in the roofing material art 
there are comparatively few well-informed persons who know whether 
or not such baked earthy particles were then or are even now so 
used. That the fact may hâve been known to those familiar with the 
art is not alone enough to warrant judicial assumption of the fact. 

Perhaps some judges, like some others in various professions and 
occupations aside from this particular art, may hâve had occasion for 
observation, bringing to them spécial knowledge on the subject not 
posSessed by persons generally. But this would fall short of that 
gênerai and widespread knowledge of a fact or condition which would 
warrant a court, without proof, in taking judicial notice of it. 

It is quite true that, as claimed for appellee, courts will take judi- 
cial notice of books and other published works of well-recognized mer- 
it and authority. But practically, courts with human limitations of 
their members, do not in ail cases instinctively or otherwise know of 
ail such works and their contents. Presumably, able, earnest, and 
diligent counsel will direct the attention of the court to such works and 
the parts thereof which are claimed to be pertinent. On this subject 
wequote from the brief of the appellees: 

"The court is at llberty to refer to and consult well-known text-books, ea- 
cyclopedias, dictionaries, etc., accessible to the public, such as Knlght's Ameri- 
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can Mechanical Dlctionary, p. 1973, 'Roofing Fabrics,' Houghton, Noffln & 
Co., 1881, or Suisbaugh's Dlgest of Pavlng and Roofing Compounds, 1873, in 
each of which pulverized brick is mentioned as a surfaclng material for 
tarred roofing, showing that the device of the patent was old and is antlcipated 
in the art." 

The "Digest" referred to was not before us on argument, and we 
hâve been unable to find a copy of it. The members of the court sit- 
ting herein hâve no f amiliarity with it, and although it may be that the 
work is indeed one of merit and authority, a court could not well pred- 
icate action solely upon its révélations, without definite and certain 
knowledge of what they are. Counsel merely gave their version of 
what is alleged to be there stated, without quoting the language, f rom 
which we might be able to détermine for ourselves whether in fact 
the device of the patent is there so clearly shown or suggested that the 
court may judicially find it was old in the art. Eut, at any rate, if 
this work, however authoritative, does not show the prior art more 
definitely than is claimed for it in the above quotation f rom the brief , 
the court could not judicially say that the alleged novelty of the patent 
is thereby shown or suggested, any more than it is in Knight. Knight 
is admitted on both sides to be a work of standard authority. In ap- 
pellees' brief attention is not directed to any particular part of this 
very voluminous work, which it is claimed affords a sufficient basis for 
the court's judicial knowledge of the prior art. In volume 2 of the 
édition of 1877, p. 1973, under the gênerai title "Roof," we find this : 

"Among other kinds of roof coverlngs may be cited fabrlc or paper satur- 
ated in tar and covered with sand and gravel. Fabrlc or paper treated with a 
material whicli will resist sun, raln, and frost, Among the compositions for 
this purpose are the foUowlng." 

Then foUow 23 formulae, of which the one which to us seems the 
nearest the patent is the following: "Sifted gravel, 3; pulverized 
brick, 0.5; litharge, 0.12; linseed oil, 0.25 ; Japan varnish, 0.08" — the 
numerals evidently indicating the number of parts of each ingrédient. 

[3] Whether ail of thèse ingrédients are to be mixed into a mass 
and thus applied, or whether the dry materials are to be mixed to- 
gether and then spread upon a sticky substance applied to the roofing 
sheets, is not apparent from the article. If the former, then the court 
surely could not judicially say that such a product would suggest the 
patented device. "Pulverized brick" is brick which is reduced to a 
powder, and this ingrédient of a mixture, as appears frora Knight, 
does not of absolute necessity suggest the "comparatively coarse par- 
ticles of baked earthy materials of predetermined coloring" of the 
patent claim 1, spread upon and adhering to the sheet. Nor does 
the Knight formula require or permit the court of its judicial knowl- 
edge to adjudge that such a mixture of varions materials, of which 
pulverized brick is so small a component part, is the product of the 
patent, or would necessarily suggest the patented article, whose siu-- 
face is composed of the particles of baked earthy materials, unmixed 
with other things. 
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It may be possible that through évidence of those skilled in the art 
connection between the Knight formula and the patented article woiild 
abundantly appear. But this cannot be adjudged from the face of the 
bill. 

It is urged that the court judicîally knows that gravel and the like 
substances for surfacing roofs, through being spread upon a sticky 
coating such as tar were in long and common use before Wright, and 
that brick and other baked earthy substances, being likevvise old, the 
employment of brick particles in the place of gravel and like substances 
was simply and only the substitution of one for another of well-known 
materials, not involving any invention. Conceding that gravel and such 
substances were in well-known and gênerai prior use for such purpose, 
and, of course, that brick is old, can it be judicially said that in thus 
surfacing the roofing sheets with coarse baked earthy particles as pro- 
vided in the patent a novel and usef ul resuit has not been achieved, and 
that therein invention is in no event involved ? The Patent Office pre- 
sumably found novelty and utility in Wright's invention, and the pre- 
sumption of the validity of the patent which it granted may not lightly 
be set at naught. 

We deem it within the range of possible conception that there may be 
extant évidence which might bring this patent within the class of cases 
of which Westmoreland Specialty Co. v. Hogan, 167 Fed. 327, 93 C. C. 
A. 31, is typical. There a patent was upheld for a celluloïd cap for 
sait shakers because it appeared from the évidence tliat by the sub- 
stitution of celluloid for métal as theretofore used a distinctly novel 
and bénéficiai resuit was achieved involving invention, even though 
such resuit or possibility was not pointed out in the patent, and at the 
time of the grant was unknown to the patentée. 

In George Frost Co. v. Cohn et al., 119 Fed. 505, 56 C. C. A. 185 (2d 
C. C. A.), the patent consisted in the substitution of rubber for métal 
in a hose supporter, and the court, sustaining the patent, said: 

"It is not necessary to the patentable novelty of a devlce, which consists 
In employlng a new material for an old one in constructing one of its parts, 
that the substitution should Involve the dlscovery or utillzation of an unknown 
or unexpected property of the material. This is one of the tests of patentable 
novelty, but it Is not the only one. Whether the feature of novelty is the 
employment of a new material, or a change of adaptation in other respects, 
the inquiry always is whether what was done Involved the exercise of inven- 
tive faculty as distinguished from the ordinary skill of the calllng." 

Hotchkiss v. Greenwood, 11 How. 248, 13 L. Ed. 683, the "door 
knob" case, urged as hère controlling, is hardly applicable at this stage 
of the litigation. That involved an action at law for damages for 
infringement of a patent granted for door knobs of baked clay or 
porcelain material. The court charge'd the jury inter alia that if from 
the évidence the jury believe "no more ingenuity was required to con- 
struct a knob in this way than that possessed by ordinary mechanics 
acquainted with the business, the patent was invalid, and the plain- 
tifïs were not entitled to a verdict." The jury found for the défend- 
ant, and the Suprême Court sustained the judgment rendered on the 
verdict, saying in concluding the majority opinion: 
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"If the foregolng vlew of the Improvement claimed In thls patent be correct, 
it Is qulte apparent that there was no errer in the submisslon of the questions 
presented at the trial to the jury; for unless more ingenuity and slvill In 
applying the old method of fastening the shanlt and the knob were required in 
the application of it to the elay or porcelain knob than were possessed by an 
ordiuary mechanic acquainted with the business, there was an absence of 
that degree of sklll and Ingenuity which constitute essentlal éléments of every 
invention. In other words, the improvement is the work of the skillful me- 
chanic, not that of the Inventor." 

In Krell Auto Grand Piano Co. v. Story & Clark Co., 207 Fed. 946, 
125 C. C. A. 394, with référence to an appeal from a decree dismissing 
on demurrer a bill for infringement of patent, we said the foUowing, 
which accurately describes the situation in the instant case as we 

view it: 

"Granting that appellees' showlng and argument, In the absence of other 
évidence, might justify a flnding that the défense of want of Invention was 
sustained, we cannot flnd as a fact that judieial knowledge extends to the 
point of knowing that appellant can produce no compétent and relevant évi- 
dence in support of the patent's presumptive validity and In antagonism of 
(he Inference of ultimate fact sought to be drawn from the évidence for the 
défense." 

The decree of the district court is reversed, and the cause remanded, 
with direction to deny the motion to dismiss the bill. 



ASBESTOS SHINGLE. SLATE & SHBATHING CO. et al. v. ASBESTOS 

SHINGLE CO. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1&17.) 

No. 2398. 

Patents ®=>313 — Suit fok iNFRiNGEirENT — Dismissai, on Motion; 

The dismissai of a bill for infringement of a concededly valld patent 
on motion based on complainants' answers to luterrogatories propounded 
under equity rule 58 (198 Fed. xxxiv, 115 C. C. A, xxxlv) held, error, as 
hot justifled by such answers. 

Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Illinois. 

Suit in equity by the Asbestos Shingle, Slate & Sheathing Company 
and Hans Hatschek as executor against the Asbestos Shingle Company. 
Decree for défendant, and complainants appeal. Reversed. 

This Is a suit for alleged infringement of reissued piitont No. 12594 to Ludwig 
Hatschek for improvements In the manufacture of imitation stone plates, 
slabs, or tiles, for the process as well as for the produet. The process covered 
by his patent consists in mixing hydraulic cément with comminuted flbrous sub- 
stance such as asbestos, in the présence of a large bulk of water, and the con- 
tinued agitation of the mixture until there is formed a watery pulp capable 
of being worked through a cardboard machine, whereby the Ûiin paste con- 
tainlng the cernent and flber is conveyed to and upon an endless rotating por- 
ous fabric through which the water flows ofC, ieaving a layer of the Intermixed 

@:=;For otber cases se« Bame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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flber and cément, whleh layer la wound upon a rotatlng cyllnder, and, when 
the superposed layers hâve attalned sufflcient thiekness, are removed froin the 
roUer, and eut and pressed Into the deslred shape, whereupon the layers, 
though apparent in the product, become tioroughly amalgamated, the cernent 
in the embedded flber sets and the product becomes hard, but somewhat elas- 
tlc and tough, capable of being eut, sawed or nailed, specially adapting it for 
use as a substitute for wooden shingles, slate, tile, and the like. 

The blll Is in the usual form, asking injunctive relief against future infrinse- 
ment, and to it défendant flled answer, denylng Infrlngement, and aHeging 
that its product is produced by a process shown In certain letfers patent of 
the United States to one Norton, ail applled for and issued more than three 
years after the date of the reissued patent, Norton's patents being Nos. 979.517. 
979,548, 1,140,702, 1,140,703 and 1,140,704, and copies thereof are attached to 
the answer as exhlbits. The answer further states that ail of the alleged in- 
fringlng product whieh the défendant is charged with having made and sold 
is like a spécimen of such product which is made a part of the answer as 
"Defendant's Exhlbit, Defendant's Product." 

Norton's patent No. 979,547 is for a process for producing stone slabs sult- 
able for shingles and the like, by thoroughly mixing together dry cément and 
flnely divided asbestos, and in the dry state feeding it upon a belt which passes 
through roUs which compress the band of mixed dry materials, after which 
suffieient water is applied from above to saturate the moving band of mixed 
materials, which then passes through another set of compressing rolls, and 
is eut into the desired lengths and pressed into shapes as required. One of 
the other Norton patents is for the process of passing the dry material on to 
the belt, and the other Norton patents are for varions machines for making 
the product in accordance with the sald Norton processes. 

After filing the answer, défendant, pursuant to Equity Rule 58 (198 Fed. 
xxxiv, 115 C. C. A. xxxiv), flled interrogatorles to be answered under oath by 
plaintififs, which are as foUows : 

"(1) By your allégation in the paragraph marked 'Fifth' in the bill of com- 
plaint herein that the défendant since the issuanee of the plaintiffs' reissued 
letters patent in suit has manufactured according to the process of said let- 
ters patent, and has ofCered for sale, within the Northern District of Illinois, 
and elsewhere in the United States asbestos shingles of material contalning, 
embodylng, and employing the inventions claimed In said reissued letters pat- 
ent, do you mean that the infrlngement consisted in the manufacture accord- 
ing to any of the processes set ont in any of the copies of Norton patents 
marked and flled as exhlbits herein (copies of which hâve been served on your 
«olicitor) of asbestos shingles or other material, or In the sale of the product 
or products of such process or processes as represeuted by the spécimen mark- 
ed 'Defendant's Exhiblt, Defendant's Product.' 

"(2) If your answer to the flrst Interrogatory herein is in the affirmative, 
then which process or processes set out in said Norton letters patent, or the 
manufacture or sale of what product, or products of said processes, Infringe 
plaintiffs' reissued letters imtent In suit. 

"(3) If your answer to the flrst interrogatory herein Is in the négative, then 
what other process or processes has défendant used, and what other product 
or products has It made and sold which you do charge to Infringe the reissued 
letters patent in suit? 

To thèse interrogatorles plaintiffs flled the followlng answers : 

"I. To Interrogatory 1, yes, and in the use of the machines described in ail 
ofi said patents in such manner and accompanied by such acts as to perform 
the process and produce the product of the sald Hatschek patent In suit." 

"II. In answer to interrogatory 2 ail of the said patents and the products 
thereof, and the process and products resulting from the use of the machines 
and the performance of the acts set forth in the above answer I." 

"Plaintlff does not Intend by this bill of partlculars to limit its rlghts te 
show at the trial performance of any and ail acta in conjunction with said 
jnachines tendlng to show the use of the same in such manner as to practlce 
the process and produce the product of the Hatschek patent In suit. PlaintifC 
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also reserves the rlght of applying at any time before trial to move for leave 
to modlfy its blU of partlculars hereinbefore set forth." 

Défendant then moved to dlsmiss the bill, and the court granted the motion 
and dismissed the blU for want of equlty. 

Clifton V. Edwards, of New York City, for appellants. 
A. Parker Smith, of New York City, for appellee. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

ALvSCHULER, Circuit Judge (after stating the facts as above). 
The procédure under equity rule 58, as foUowed in this case, was sanc- 
tioned by this court in Bronk v. Charles H. Scott Co., 211 Fed. 338, 128 
C. C. A. 17, where it is said: 

"If the decree cannot be sustalned by an application of the law to the facts 
admitted by appellant in her bill and in her answers to appellee's interrogato- 
ries, the cause must be remanded for trial in due course. Undoubtedly the 
purpose of authorizing interrogatories was to enable the court to make a sum- 
mary disposition of a cause by applying the law to an admitted state of facts ; 
but, when the facts are not admitted, neither that rule nor any other war- 
rants a summary disposition on affldavits or other untested showings by the 
party moving for the summary disposition, in lieu of proofs duly taken with 
proper opportunity for the adversary to cross-examine." 

In the instant case no question arises of the validity of the patent 
in suit. It was the subject of litigation in Asbestos Shingle, Slate & 
Sheathing Co. v. Rock Fiber Mfg. Co. (D. C.) 217 Fed. 66, where 
Circuit Judge Baker, sitting in the District Court for the Northern 
District of Illinois, held it to be an invention "that is broad and meri- 
torious" ; and its validity is hère conceded. The défense of nonin- 
fringement is the only one which this record raises. The bill broadly 
and aptly charges inf ringement, and is upon its face entirely sufficient. 
To dismiss it on motion would be unwarranted, unless from the an- 
swers to the interrogatories it so clearly appears that the défendant did 
not infringe the patent in suit that the court can say that under no ad- 
missible évidence which might by any possibility exist can the conclu- 
sion of noninfringement be avoided. 

If it were conceded that the process of the Norton patents and the 
product of the Norton machines produced through foUowing such 
process do not and cannot infringe the Hatschek process and product, 
we are nevertheless first confronted with the inquiry whether from the 
answers to the interrogatories it does conclusively appear that the al- 
leged infringing process foUows exclusively the Norton patents, and 
that the product is the resuit solely of the Norton processes. 

In its first interrogatory défendant asked, in substance, whether by 
its charge of infringement plaintiflEs meant that the infringement con- 
sisted in the manufacture according to any of the processes set out 
in the Norton patent, or in the sale of products of such processes as 
represented by the spécimen filed and marked "Defendant's Exhibit, 
Defendant's Product." To this interrogatory plaintiflfs replied : 

"Yes, and in the use of the machines described in ail of said patents in such 
manner and accompanied by such atts as to perform the process and produce 
the product of the said Hatschek patent in suit." 
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If what follows the word "yes" were discarded, the answer then 
might be considered an unequivocal admission by plaintiffs that the 
alleged infringing process and product foUowed strictly the Norton 
patents. But by what right may we disregard this part of the an- 
swer? The entire answer is in effect a stateraent that, while the ma- 
chines of the Norton patent were used in producing defendant's 
product, yet the machines were aiso used in such manner, accompanied 
by such acts, that the machines performed the processes and produced 
the product of the Hatschek patent. Whether in fact the machines 
can or cannot be so operated as to produce such resuit we do not 
Jcnow, and surely the court cannot, of its judicial knowledge, alone dé- 
termine. Possibly on further application to the court plaintiiïs might 
hâve been required to amplify their answer by stating the nature of 
the use of the machines, and of the accompanying acts which the an- 
swer charges resuit in the infringement of Hatschek's patent. But 
the record discloses no steps to require such further disclosure, and we 
must consider the answers as we find them, giving effect to each and 
every part thereof. 

The answer to the second interrogatory does not afford further 
light. Plaintiffs are there asked to point out which, if any, of the 
processes or products of the Norton patents are claimed to infringe 
the reissued patent in suit, and the answer is, "Ail of them," and this 
answer again asserts infringement, as it is asserted in the first answer 
after the word "yes." The third interrogatory was not answered. 
From thèse answers it cannot be concluded that the gênerai charge of 
infringement as made in the bill is limited to such infringement, if 
any, as would arise from a strict following of the teachings of the Nor- 
ton patents, and by no possibility from a déviation therefrom in such 
manner as to involve infringement of Hatschek. 

Under thèse circumstances there was error in dismissing the bill 
on motion, and the decree is therefore reversed, with direction to the 
District Court to deny the motion to dismiss the bill. 
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VACUUM CLE3ANBR CO. v. INNOVATION ELECTEIC CO., Inc. 
(Circuit Court of Appeals, Second Circtilt. December 20, 1916.) 

No. 132. 

1. Patents <S=328 — Validitt and Infeinqement — Vaouum Cleaner. 

Ttie Kenney patent, No. 847,947, for a vacuum cleaner, was not anticl- 
pated, and discloses invention of a fundamental ctiaracter, whlcli entltles 
its claims to a broad construction ; also held inf ringed. 

2. Patents <S=»176 — Construction of Claims — "Nabbow." 

Tlie Word "narrow," as used ini the claims o£ a patent In describing 
the inlet slot of a vacuum cleaner, is not to be regarded as Imposing an 
exact matbematical limitation, or as depriving the patentée of any 
variation consistent v^ith the principle of opération of the devlce. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 250%-252. 

For other définitions, see Words and Phrases, Second Séries, Narrow.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Vacuum Cleaner Company against the Inno- 
vation Electric Company, Incorporated. Decree for complainant, and 
défendant appeals. Afïirmed. 

For opinion below, see 234 Fed. 942. 

This îs an appeal from a decree of the District Court for the South- 
ern District of New York, adjudging valid the fourth claim of letters 
patent No. 847,947, and granting a permanent injunction against in- 
fringement and an accounting of profits and damages subséquent to Oc- 
tober, 1915. The patent is for a vacuum cleaner, and was before Judge 
Mayer, who heard the présent case, in the prior case of Vacuum Clean- 
er Co. V. American Rotary Valve Co. (D. C.) 227 Fed. 998, where it was 
held valid as to claims 1, 3, and 4, and inf ringed. 

Francis W. Parker, of Chicago, 111., and A. L. Kent, of New York 
City, for appellant. 

Charles Neave, William G. McKnight, and Frank C. Cole, ail of New 
York City, for appellee. 

Before WARD and ROGERS, Circuit Tudges, and AUGUSTUS N. 
HAND, District Judge. 

AUGUSTUS N. HAND, District Judge. [1] The fourth claim of 
the patent, which alone is in question in this suit, reads as follows : 

"4. A cleaner comprising a suction chamber, provided wlth a narrow inlet- 
slot, the slot being bounded and deflned by lips which lie in the contact-sur- 
face of the cleaner, with the outward mouth of the slot lying In the plane of 
this contact-surface substantially as described." 

The patentée in his spécification says : 

"The object of the invention is to provide an apparatus by which the clean- 
ing or removing of dust may be accomplished with ease and dispatch and to 
practically clean any suitable surface, object, or article from every adhering 
particle of dust or dirt which can be removed." 

"In the présent invention suction is utllized, so that the dust or dirt Is 
sueked into the apparatus and entirely removed from the compartment or 
room in which the dust was originally. The apparatus employed comprises in 

<S=:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



544 239 FEDERAL REPORTER 

comblnation a eucHon-nozzle adapted to be moved over the surface to whieh 
it is appUed for cleanlngi and having a narrow Inlet-slot, a suction-creating 
device capable of malntainlng a sqfficient vacuum, and Impurities-coUecting 
means between the nozzle and suction-creating device and suitably conuected 
therewith for removing the Impurities from the air. When the apparatus is 
employed for cleaning carpets or other fabrics, the air Is foreed to penetrate 
the fabric at the suctlon-nozzle, whereby the dust is removed from the body 
of the fabric as well as from the surface without subjecting the fabric to any 
mechanical action that will wear it away." 

"The slot Is restricted and narrow, and the boundlng and definlng lips 
thereof are so disposed that the outward mouth of the slot lies In what when 
the cleaner is in use constitutes the contact-surface of the implement, so that 
it will hug the surface to be cleaned." 

Défendant earnestly insists that the vital éléments of claitn 4 are: 

(1) A suction chamber of large cross-section as compared with its 
inlet-slot and as distinguished from an open-mouthed box. 

(2) A narrow slitlike slot less than one-half inch, and preferably not 
more than one-eighth inch in width. 

(3) Lips protruding at the sides of the slot so close together that they 
can be foreed down into cracks and crevices and deep into the carpet, 
and will permit the tool to be rocked by its rigid handle without dis- 
placement of the lips. 

In regard to the suction-chamber, claim 4 of the patent in suit first 
appeared as claim 1 of Kenney's application, sériai No. 147,968, filed 
March 16, 1903, which afterwards resulted in patent No. 847,948. The 
only différence in the language of the two claims is that claim 1 orig- 
inally described the inlet-slot as "restricted," whereas, later, it was, 
upon amendment, described as "narrow." In the application for pat- 
ent No. 847,948, Kenney said : 

"The suction-chamber in the stock Is merely a communlcatlng passage-way 
t'or the air between the slot and the tubular portion of thls passage-way. It 
is of sufficlent capacity to freely allow the air to pass, and Is without sharp 
corners or enlarged portions where the velocity of the air can become reduced 
and the dust deposited." 

This claim was rejected by the primary examiner on the patents to 
Howard and Thurman, among others. On appeal from his décision, 
the board of examiners said (Record page 1002) : 

"Claim 1 is rejected by the examiner upon the patents to Howard and 
Thurman. 

"Thurman's patent was grantcd on an application filed December 17, 1901. 
This applicant bas on flle another application flled November 29, 1901, sériai 
No. 84,058, dlsclosing the subject-matter of thls claim. Thurman's patent is 
therefore too late in date to be an anticipation. 

"The p.itent to Howard shows a suctlon-nozzle for use In a device of this 
klnd, which has a long narrow slot, but Instead of lying in the plane ,of the 
contact-surface, the end of the nozzle is arc-shaped. While the différence In 
structure is small, the curve on the end of the nozzle would render the device 
Inoperatlve for the appellant's purpose. This claim is, in our opinion, allow- 
able." 

The examiners in chief thereupon reversed the examiner as to claim 
1, and ordered it transferred to the application for the patent in suit, 
and it was so tran:;ferred and became claim 4 hereof. It seems clear 
therefore that the statement in the spécification of the application from 
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which this claim was taken, to the effect that a suction chamber "is 
merely a communicating passage-way for the air between the slot and 
the tubular portion of this passage-way," is to be fairly regarded as 
the construction put by Kenney himself upon the words "suction- 
chamber." It may be added that the définition of a suction-chamber 
given above is the only spécifie définition given of it throughout the 
various Kenney applications in which the word is used, and nowhere 
is it said that it must be relatively large. The argument advanced by 
défendant that the définition of "suction-chamber" referred to above 
related only to certain structures in application, sériai No. 147,968, is 
not convincing. Not only do thèse structures resemole those in the 
patent in suit, but the transfer of the claim to the patent in suit by 
the direction of the board of examiners naturally leads to the conclu- 
sion that the claim as there construed was especially applicable to the 
présent patent. Furthermore, it seems to be agreed by both experts 
that the equalization of the suction at the mouth of the slot is princi- 
pally regulated by the closeness of the contact of the lips of the slot 
to the carpet or other contact-surface, and that a large chamber is not 
necessary to prevent an inequality between the flow of air in the middle 
and at the extrême ends of the slot, except in cases where there is not 
a sealing-contact. A large suction-chamber would appear, therefore, 
to be unnecessary for the practical working of the vacuum cleaner, as 
well as not embodied in several of the complainant's devices shown in 
the patent drawings, or in certain of those in commerial use. 

As for the width of the slot, it is true that Kenney in his arguments 
before the Patent Office recommendcd a slot not more than one-six- 
teenth, and in another place not more than one-eighth of an inch wide. 
No width of the slot, however, is prescribed either in the claim or the 
spécification, It must be a "narrow inlet-slot." That it need be of no 
fixed width, however, is manifest from the spécification which pro- 
vides : 

"By adjustlng the front or toe section 256 of the bottom plate to or from 
the section 25a the slot may be narrowed or widened accordlng to the work 
required." 

The term "narrow inlet-slot" is one of degree, and while the com- 
plainant's cleaner in commercial use has a narrow slot not exceeding 
one-half inch, and the file wrapper indicates that he had a préférence 
for a slot only one-sixteenth of an inch in width, yet the defendant's 
slot is, comparatively speaking, narrow. Defendant's cleaner "Liber- 
ty" has a slot of 1^ inches, and the "Magic" of three-fourths to seven- 
eighths of an inch. The complainant was the first to design a commer- 
cially successful vacuum cleaner and is entitled to hâve a broad inter- 
prétation given to the claims of the patent. The défendant has produc- 
ed a device operating on a like principle, which removes less dirt from 
the carpet than complainant's device because it employs a lower vacu- 
um. It employs this lower vacuum to prevent the larger slot from 
sticking to the door. 

The contention of the défendant that the patent in suit calls for a 
device with protruding lips is wholly untenable, for the reason that 
;he spécification in discussing the hand implement says : 
239 F.— 35 
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" • • • The Slot, where the shoe bas a flat bottom of considérable ex- 
tent, may be provided witli projectlng lips 24a, 2-46, fonned, respectively, on 
the bottx)m sections B5a, 2ôb." 

Not only do the words of the spécification make the use of protrud- 
ing lips optional, but the drawings, figures 9 and 11, apparently indi- 
cate no such lips. The inventer undoubtedly contemplated a machine 
tliat made a close contact witli the carpet. He says, on page 2, line 38, 
of the spécification: 

"The slot Is restricted and narrow, and the bounding and deflnlng lips 
thereof are so disposed that the outward mouth of the slot lies In what wheu 
the cleaner is in use constltutes the contact-surface of the Implement, so that 
it wlU hug the surface to be cleaned." 

This resuit is accomplished by both the complainant's and defend- 
ant's devices, While the cleaner of the défendant is elevated upon rol- 
1ers, it still cornes in close contact by the suction which brings the car- 
pet up to the lips of the cleaner. 

The Cummings patent, No. 460,935, the British patent to Howard 
and Taite, No. 10,271, of 1896, and the American patent to Thurman, 
No. 695,967, of March 25, 1902, are relied upon by the défendant to 
establish anticipation of Kenney's patent, or at least lack of invention 
on the part of Kenney. 

The Cummings patent does not seem to hâve met with any commer- 
cial success, or to hâve been a practicable device. The son of Cum- 
mings testified that his cleaner was mounted upon a truck, and had a 
hood that was about 8 inches wide by 12 inches long. Indeed the orig- 
inal device was 12 by 14, and the narrower slot was the resuit of ré- 
duction after experiment. The inventer, of course, found that the 
cleaner stuck to the floor, and had the power reduced accordingly. He 
attempted to market this device for about 2% years without success, 
although his financial resources seem to hâve been quite as great as 
Kenney's. Neither the spécification, drawings, nor the history of the 
Cummings' device, as related by his son, indicate that he understood 
the vacuum cleaner process which Kenney first made practicable. 

The patent to Howard and Taite calls for a suction chamber having 
a flattened, flaring front, on the lower side of which is an elongated 
narrow inlet aperture that may be of arc-shape. While the spécification 
does not require an arc-shape apparatus, yet ail the diagrams indicate 
that design, and there is no évidence that any other design was ever 
used, or that the device ever met with any commercial success. The 
examiners in chief allowed claim 4 in spite of this référence, and over- 
ruled the primary examiner, saying that "the curve on the end of the 
nozzle would render the device inoperative." (Record, p. 1003). 

We do not find that Howard and Taite realized the value of a seal- 
ing contact between the cleaner and the carpet, which their device cer- 
tainly did not show. 

The Thurman patent is clearly not applicable. The spécification de- 
scribes a blast nozzle, and the inventor does not appear to hâve at- 
tempted to design a vacuum cleaner, or to hâve understooi-i the process 
of vacuum cleaning. 

[2] It is further contended by the défendant that the words "narrow 
inlet-slot" should either be confined to a very narrow slot of one-half 
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inch in width or under, or should be regarded as void for indefinite- 
ness. It was said by this court in the récent case of Eibel Process Co. 

V. Remington-Martin Co., 234 Fed. 624, C. C. A. , where it had 

been urged in argument that such words as "substantial élévation," 
"high élévation," and "rapidly" rendered the claims void for indefinite- 
ness and uncertainty: 

"It is difficult to lay down a rule, and It Is best to confine the test of Indefl- 
niteness to the facts of a partlcular case. Where, as hère, the prlnciple of 
opération Is made clear, * • » and the worker In the art has no difficulty 
In followlng the directions, then a elaim uslng the phraseology of claims 1, 
2, and 3 will not be held invalid. Any other construction might readily resuit 
in deprivlng a meritorious Invention of its commercial value." 

The District Judge, upon the application for a preliminary injunc- 
tion, said: 

"Obviously, 'narrow' cannot be deflned wlthln exact mathematical Umlts. 
Kenney produeed a vacuum as dlstlnguished from an air current. The tool 
had a narrow Inlet-slot and made a seallng-contact wlth the surface to be 
<;leaned. The spécification and the claims dld not limit Kenney to exact 
mathematical dimensions, for to hâve doue so would hâve rendered the patent 
useless, and veould hâve amounted to an open Invitation to avoid infrlngement 
by meaus of sllght changes. Narrow, of course, does not mean as wide as the 
Atlantic, uor as restricted as the eye of a needle. It means the width rela- 
tively which, lu conjunction with the other éléments relied on produces the 
vacuum resuit, whereby the dlrt is sucUed up and not blown up as in the air- 
current princlple ; and, of course, the device must be operative because pat- 
ents are not abstractions but real thlngs." 

The Cummings device, as originally made, had an opening 12 inches 
by 14. In other words, it was practically a square box. Kenney taught 
the art that suclj were not the proper proportions, and that the slot 
should be narrow as compared with its length. He showed this by 
drawings accompanying his application. Neither the drawings, the 
terms of the spécification, nor any of the éléments in the claim under 
considération limited Kenney to a slot of any definite width. Not- 
withstanding this, his patent is not open to charges of indefiniteness, 
for he gave to the world the new idea of a narrow inlet-slot "with the 
outward mouth of the slot lying in the plane of this contact-surface," 
and illustrated it in such a way that any skilled mechanic could make 
a practically operative vacuum cleaner. If such a valuable invention 
is to be protected, variations in the width of the slot rendered opera- 
tive by decreasing somewhat the vacuum should not be held to lie out- 
side of the claims of the patent. 

It was demonstrated at the trial that a vacuum properly localized at 
a narrow slot results in the most complète élimination of dirt and dust. 
The narrower the slot, the more completely this is done. The defend- 
ant's devices, having wider slots than the complainant's, do not remove 
dirt which is seated deeply in the fabric as well as do complainant's 
cleaners. Nevertlieless, they operate in the same way. In view of the 
State of the art at the time Kenney applied for his patent, it can fairly 
be said that he taught it the value of a narrow slot which could be 
■ readily moved without sticking to the carpet, or causing abrasions of 
the carpet, and of a sealing-contact. The defendant's devices ail do 
this. They can be prevented from sticking to the carpet by decreasing 
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the vacuum which complainant uses. This renders the device less effi- 
cient, but still efficient enough to remove considérable dirt. It opérâtes 
in exactly the same way as complainant's, only less well. 

The défendant says that complainant's patent belongs to one class of 
suction-cleaning machines, while the machines of défendant belong to 
another. He insists that there are two classes of sweepers, one in 
which several sweeping tools work upon a single pump, the other in 
which but one sweeping tool works from a sweeping pump, and, dis- 
tinguishing the two Systems, says that tlie high vacuum multiple Sys- 
tem of Kenney requires the narrow slot in order that more than one 
tool may be used at the same time. This argument is not one which 
goes to the character of the invention, or the disclosure of the patent 
in suit. It is rather a comparison between the amount of vacuum re- 
quired for a large multiple tool plant and that required for a hand de- 
vice. Furthermore, Kenney's patent nowhere sets forth the amount 
of vacuum required, which is to be determined by experiment in each 
particular case. Complainant's patent discloses a mode of opération 
equally suited for both a large plant and a hand cleaner. It is possible 
that a wider slot may be more désirable for one purpose than for an- 
other, but that a comparatively narrow slot is practically requisite for 
each was taught by Kenney, and has been proved by expérience. 

We hâve not discussed the comparative merits of the vacuum theory 
as contrasted with the air-current theory, nor do we think it is from 
any point of view necessary. Complainant's expert, Prof. Reeve, con- 
vinced the District Judge that the vacuum principle was the true one, 
and appears to hâve demonstrated it by his experiments. Reeve said : 

"Whichever be true, the fact remains that air currents are produced only 
by différences in air pressure, and air currents, as well as vacuum, can oper- 
ate on the dirt in the carpet only at the Up of the sweeji^r, so that in either 
event, or In either aspect of the case, there must be concentration of vacuum 
at the lip, and the efEciency of the power transmission of the whole apparatus 
Is measured by the proportion of the original vacuum avallable which is made 
effective at the lip of the nozzle." Record, p. 195. 

Kenney, with little or no capital, invented a cleaner which has met 
with great success by reason of the novelty and intrinsic merits of the 
device. The hand implement under considération is one of the forms 
of the Kenney invention. We think Kenney's contribution to the 
art of vacuum cleaning has been sufficiently fundamental to entitle his 
patent to a broad interprétation, and, when given such interprétation, 
there can be no doubt that the defendant's devices inf ringe. 

The decree is affirmed. 
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PIERCE V. BELL. 

(District Court, S. D. New York. January 18, 191T.) 

No. 2T. 

1. Patents ®=3328 — Validitt and Infbingement — Sewinq Machine Attach- 

MENTS. 

The Pierce patent. No. 1,154,3,Î7, for a picot cuttlng attachment for 
sewing machines, was the invention of the patentée and Is valld; also, 
held infringed. 

2. Patents <S=>328 — Validity of Keissue— Sewing Machine Attachment. 

The Bell reissue patent. No. 14,194 (original No. 1,111,432), for a sewing 
machine attachment, in the clalms added goes far beyond the invention 
claimed in the original patent and is invalld. 

3. Patents <S=3l36 — Reissues — Grounds. 

The gênerai purpose of the statute pro^ iding for reissues is to correct 
mistakes and errors, not to enable the inventer to extend his monopoly so 
as to cover progress by others In the art. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 198%.] 

4. Patents <©=3l47 — Reissues — Validity. 

The introduction in a reissue patent of claims for invention which are 
described, but which the patentée neither claimed nor Intended to claim 
by the original patent, Is unauthorized and void. 

[Ed. Note.— For other case.s, see Patents, Cent. Dig. § 220.] 

In Equity. Suit by William L. Pierce against William J. Bell, and 
cross-bill. On final hearing. Decree for complainant. 

Samuel E. Darby, of New York City, for plaintiflf. 
Thomas A. Hill, of New York City, for défendant. 

MANTON, District Judge. Plaintiff, owner and inventor of letters 
patent No. 1,154,337 issued on September 21, 1915, brings this action 
for infringement. Défendant, owner of patent No. 1,111,432 granted 
September 22, 1914, answers and files a cross-bill alleging infringe- 
ment by the plaintiff on a reissue of defendant's original patent which 
is numbered 14,194 and was granted September 26, 1916. 

[1] The invention relates to an attachment for a sewing machine 
and is described as a picot cutting attachment. It is used in connection 
with sewing machines for making hemstitching. The defendant's in- 
vention is a similar device which it is alleged contains ail the features 
of the plaintiff's patent in suit. The défendant contends, first, that 
he and not the plaintiff is the inventor of the lifting attachment of the 
patent in suit ; second, that the plaintiff obtained the idea of the pat- 
ent in suit while in his employ and constructed the invention by using 
his tools and material, and that he stole the idea from the défendant 
because he knew that défendant had constructed a working model of 
the device and had seen the same before plaintiff applied for his pat- 
ent ; and, third, that the attachments which are alleged to inf ringe 
are the subject-matter of the reissued patent No. 14,194 dated Sep- 
tember 26, 1916, which is a reissue of the original patent No. 1,111,- 
432 granted to him September 22, 1914, and that the plaintiff in- 
fringes the said reissued patent. 

©:;:3For otber cases »ee same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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I am not impressed with the testimony that tends to support the 
ciaim of the défendant as to the first and second défenses, and, from 
the évidence in suit, I am of the opinion that plaintiff invented the 
lifting attachment of the patent in suit. Nor do I think that the plain- 
tiff constructed the invention by using the defendant's tools and ma- 
terial, or that he stole the idea from the défendant because he knew 
that the défendant had constructed a working model of the device and 
had seen the same bef ore the plaintiff applied for his patent. As to 
plaintiff's patent No. 1,154,337, he says in his spécifications : 

"This Invention relates to attachments for sewing machines and partlcular- 
ly to devicea of thIs elass known as picot aitting attachments used In con- 
nection with sewing machines deslgned for making hem stitching and employ- 
ing two needles wbich hâve the usual vertical and latéral movement. The 
object of my invention," says the patentée, "is to provide an improved at- 
tachment of this class whlch Is simple in construction and automatic and 
efficient in opération." 

Claims 1 and 4, which are said to be infringed, read as follows : 

"1. The eombinatlon with the presser foot bar of a hemstitch sewing ma- 
chine of the usual rock shaft and presser foot bracket attachment having two 
presser feet, the lower end of said bar being also provided with a vertical 
slot, and two blades plvoted in said slot and operatlng between said feet, one 
of said blades being In operatlve connection with the rock shaft and the 
other being provided with a tenslonal connection rearwardly of the presser 
foot bar, and means for throwing the last blade in a ralsed position." 

"4. The eombinatlon with the presser foot bar of a hemstitch sewing 
machine having the usual rock shaft and two presser feet, of two blades 
pivotally siipported and operatlng between said feet, one of said blades being 
in ofierative connection with the rock shaft and the other being provided with 
a tenslonal connection rearwardly of the presser foot bar, and means for 
raising the front end of the last-named blade and holding the bottom edge 
nbove the bottom surface of the presser foot." 

Tn the spécification of his patent, plaintiff points out its construc- 
tion as follows : 

■'In the drawing formlng part of thls spécification, I hâve shown at a the 
i'-resser foot bar of a hemstitch sewing nmchlne, and at 6 the rock shaft, and 
L hâve also shown at c the throat plate of the machine and at d a workpiece 
l>laced thereon. I hâve also shown at e the usual presser foot bracket whlch 
is connected with the bar a la the usual manner,| and which is composed of 
two slmilar slde pièces e» with the lower ends of which are connected oppo- 
sitely arranged presser feet e», and the presser feet es are plvoted to the slde 
inembers e^ of the bracket e in the usual œanner, but as ail thèse parts are of 
the usual construction and form no part of my invention thls pivotai attach- 
ment is not shown. 

•'In the practlce of my invention, I form In the lower end of the presser foot 
bar a a vertical slot a^ and plvoted thereln, as shown at a», are blade members 
/ and ff. 

"The bracket e is provided with a backwardly dlrected arm e* throngh 
whlch the bar a passes and the blades / and g are provided with upwardly 
dlrected lugs or projections h whlch llmlt the movements of said blades, and 
the arm e* of the bracket e forms stops In connection with which said lugs 
or projections operate, 

"The blade ç extends backwardly beyond the blade / as shown at g", and 
connected therewith Is a crank rod i, and secured to the rock shaft 6 as 
shown at / Is a yoke j" having a short arm j^ with which the rod i is connect- 
ed, as shown at i^, and a spiral sprlng j* Is connected with the rear end of the 
blade / and with the rod i at a predetermlned point above the connection of 
said rod with the rear end g^ of the blade g. 



riERCE V. BELL 551 

"The blade / Is provided at Its front eM with a forwardly dlrected nose 
pièce p having a downwardly and forwardly tapered top cuttlng edge /' at 
tbe rear end of which is a vertical shoulder /*, and the blade g is provided 
with a forwardly dlrected nose pièce g^ having a bottom cutting edge c* which 
is tapered forwardly and upwardly. 

"In the top edge of the rear end of the arm / Is a notch or recess p, and 
pivoted to a part e» of the bracket e as shown at e» is an arm fc, the lower 
end of which Is provided with a notch or recess h^ and the upper end of said 
arm is provided at one side edge thereof with an extension fc« with which Is 
connected a spiral spring 7c* which Is also connected with the bracket e at fc', 
and the object of the arm le Is to lock the blade / in inoperative position when 
It is desired to make hemstltching and net deslred to eut said hemstltching to 
form picot edges, and In order to do this the arm k is thrown Into the posi- 
tion shown In dotted lines In Fig. 4, in which position the rear end of said 
blade is forced downwardly and the nose pièce P ralsed above the workpiece 
or fabric in which the hemstltching is being formed, and In this position of 
the parts the cuttlng attachment is not In use or in opération." 

[2] The Pierce invention is the provision of a combination of élé- 
ments in a picot attachment for sewing machines which permits the 
raising out of cutting position the knives of the attachment so that 
the sewing machine may be employed for other purposes besides cutting 
picot edging. With this invention, it is unnecessary to remove the 
attachment from the hemstitching machine as was necessary in the 
prior devices. Bell's original patent, No. 1,111,432, states its object 
to be: 

"The primary object of this Invention Is to provide a cutting or trimmlng 
attachment for sewing machines which is especially adapted for use In con- 
nection with a two needle machine and which Is of extremely practical and 
efficient construction. 

"Another object of the invention is to provide a trimmlng attachment Includ- 
ing a reciprocating rod movable through a hoUow presser bar and provided 
upon its lower end wlth a knlfe wliich co-operates with a cutter plate to eut 
such work as may be deslred." 

He states the construction of his invention as follows: 

"1. In combination wlth a sewing machine having a hollow presser bar, a 
rod slidable through said bar, means for reciprocating said rod, a knife se- 
cured to one end of the rod, and a slotted cutter plate for co-operatlon with 
the knlfe. 

"2. In combination wlth a sewing machine having a hollow presser bar, a 
rod slidable through said presser bar, means for reciprocating the rod, the 
lower end of the rod being blfurcated, a knlfe, means for adjustably secur- 
ing the knife to the blfurcated end of said rod, and a slotted cutter plate for 
co-operatlon with the knife." 

It will be seen that his invention, as claimed, consists of the follow- 
ing éléments: (a) A hollow presser bar; (b) a rod slidable through 
said bar ; (c) a knife secured to one end of the rod ; (d) means for 
reciprocating said rod ; and (e) a slotted cutter plate for co-operation 
with the knife. 

Ref erring to his slidable bar, Bell states : 

"In carrylng out my invention, I provide a rod 9, which extends through 
the hollow presser box 8, and which projects some distance beyond each end 
thereof. The lower end of the bar 8 is blfurcated to form the opposed ears 10 
between which a knlfe 11 is secured by means of a screw IZ" 
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Referrîng to the knife secured to the bar. he states : 

"The screw extends through alined openlngs formed in the ears and the 
knife and when tightened holds the knlfe rigldly agalnst movement relative to 
the rod 9. By loosening the screw 12 in the alined openings formed in the 
ears 10, the knlfe 11 may be adjusted to conform to the thickness of the ma- 
terlal helng eut. Referrîng to Fig. 2 it vrill be seen that thls knlfe extends 
rearwardly from the bar 9, converges toward Its rear extremity, and had 
its eutting edge inclined rearvsfardly and downvfardly. The extremity 12 of the 
knlfe is extended downwardly to form a sort of blU or hook." 

Referrîng to the élément as stated in his claim as "a slotted cutter 
plate," Bell describes this feature of his invention as foUows : 

"Thls knife co-operated with a cutter plate 13, mounted upon the needle 
plate 14, and provided with a longitudinal slot 15 through whleh the knife 

passes." 

Bell then describes the opération of his device as follows : 
"From the foregoing description the construction of my trimming attach- 
ment for sewing machines will be clearly understood, and its opération may be 
briefly described as follows: Supposing the machine to be used for forming 
picot edglng; the needles 4 co-operatlng vrtth the remalnder of the stitching 
mechanism, will form two parallel rows of stitching connected by eros.s- 
stitches, and as the work is fed rearwardly under the presser foot 6, the 
knlfe 11 will ralse and lower and sever the cross stitches, which pass over the 
slot 15 formed in the cutter plate 13. It will, of course, be understood that 
my attachment may be used for other purposes than that of trimming picot 
edgtng." 

From this Bell's invention consisted in providing a hollow presser bar 
through which operated a rod provided at its lower end with a knife 
which co-operated with a slotted cutter plate mounted on the needle 
plate of the machine for the purpose of eutting between the stitches 
of the picot edging. 

Next considering the defendant's contention that the attachments 
which are alleged to infringe are the subject-matter of a reissued patent 
granted to him on his original patent and that the plaintifï infringes 
this reissued patent, we find that, three days after this action was 
started, the application for the reissue of this patent was filed in the 
Patent Office. 

Can it be said that Pierce's invention was an inf ringement of Bell's 
original patent No. 1,111,432? From a description as given herein 
of each patent and a statement of its construction, it cannot be said to 
be an infringement, except it may be found that the reissue of the 
patent as herein stated was légal and properly allowed. Referring to 
the reissued patent, it will be found that the only change made therein 
was two more claims ; the spécifications remain the same as contained 
in the original patent. The two claims are as follows : 

"3. The eombination with the presser foot bar of a hemstitch sewing 
machine, of the usual rock shaft, and presser foot bracket attachment having 
a presser foot, eutting mechanism comprising a member operatively connected 
to said rock shaft, another eutting member in eutting relation with said 
flrst mentioned member, and both of said members in the Une of feed beyond 
said presser foot. 

"4. The eombination with the presser foot bar of a hemstitch sewing ma- 
chine, of the usual rock shaft, and presser foot bracket attachment having 
a presser foot, eutting mechanism comprising two members, one of said mem- 
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bers operatively connected to said rock shaft, and both of sald cutting mem- 
bers In tbe Une of feed beyond said presser foot." 

Thèse claims as contained in the reissued patent are much broader 
than the original claims. Analyzing the claims, it will be seen that 
they are composed of the combination with a presser foot bar of a 
hemstitch sewing machine, (1) the usual rock shaft and presser foot 
bracket attachment, having a presser foot, and (2) the cutting mechan- 
ism comprising a member operatively connected to said rock shaft, 
another member in cutting relation with the first mentioned member, 
and both of said members in the line of feed beyond the presser foot. 

In this, Bell has gone far beyond the claims of the original patent 
where he Hmited himself to a hollow pres.ser bar, a rod slidable through 
said bar, a knife secured to one end of the rod, and a slotted cutter 
plate for co-operation with the knife. Instead, hei^e he claims a "pres- 
ser foot bar of a hemstitching sewing machine," "the usual rock shaft 
cutting mechanism operatively connected with the rock shaft," and 
"another member in cutting relation with the first mentioned member." 

Provision is made in section 4916 of the Revised Statutes (Comp. 
St. 1913, § 9461) for the reissuing of a patent, where it is said: 

"Whenever any patent is inoperative or invalid, b.v reason of a defeetive 
or insufficient speciflcation, or by reason of the patentée claiming as bis own 
invention or discovery more tban lie had a right to claim as new, if the 
error has arisen by inadvertance, accident, or mistake, and without any fraud- 
ulent or deceptive intention, tlie cominissioner shall, on the surrender of 
such patent and the payment of the duty required by law, cause a new patent 
for the same Invention, and in aceordauce with the corrected speciflcation, to 
be issued to the patentée, or, in • * * case of bis death or of an assign- 
ment of the whole or any undivided part of the original patent, then to bis 
executors, administrators, or assigns, for the unexpired part of the term of 
the original patent. • * • Every patent so reissued, together with the 
corrected speciflcation, shall hâve the same efCect and opération in law, on 
the trial of ail actions for causes thereafter arising, as if the same had been 
originally filed in such corrected form ; but no new matter shall be introduced 
Into the speciflcation. nor in case of a machine patent shall the model or 
drawlngs be amended, except each by the other ; but when there is neither 
model nor dravving, amendraents may be made upon proof satisfactory to the 
Commissioner that such uew matter or amendment was a part of the original 
invention, and was omitted from the speciflcation by inadvertence, accident, 
or mistake, as aforesaid." 

[3j The object of this statute is to protect and secure for the in- 
ventor adéquate protection which through some inadvertence, accident, 
or mistake he has not secured, but this must occur without any fraud- 
ulent intention. The invention cannot cover another invention than 
that of the original, nor can it cover what was described and claimed 
after long delay. The gênerai purpose of the statute providing for re- 
issue was to correct mlstakes and errors, not to enable the inventor from 
time to time to extend his monopolv so as to cover progress by others 
in his art. Miller v. Brass Co., 104 U. S. 350, 26 L. Ed. 783; Top- 
lifï v. Topliff, 145 U. S. 156, 12 Sup. Ct. 825, 36 h. Ed. 658; Crown 
Co. v. Aluminum Co., 108 Fed. 845, 48 C. C. A. 72. 

Bell had notice of plaintiff's device, for the suit was started when 
he applied for the reissue. He apparently did not discover any mis- 
take or error in his patent, but at that time and prior to this suit there 



554 239 FEDERAL EEPORTBR 

was évidence which shows that plaintiff's article was on the market. 
Icdeed, his reason at the trial for applying for a reissue of the patent 
is not convincing, and I am inclined to the belief that the reissued 
patent was applied for solely for the purpose of including the plain- 
tiff's patent within its scope and thereby avoid a charge of infringe- 
ment. Newton v. Furst, 119 U. S. 373, 7 Sup. Ct 369, 30 L. Ed. 442; 
Electric Gas Co. v. Boston Electric Co., 139 U. S. 491, 11 Sup. Ct. 
586, 35 L. Ed. 250; Matthews v. Ironclad Mfg. Co., 124 U. S. 347, 
8 Sup. Ct. 639, 31 L. Ed. 477. 

[4] Indeed, no inadvertence, accident, or mistake is shown, and 
this reissued patent is therefore invalid. Worden v. Searls, 121 U. S. 
14, 7 Sup. Ct. 814, 30 L. Ed. 853. The introduction in a reissued 
patent of ciaims for invention which are described but which the 
patentée neither claimed nor intended to claim by the original patent 
is unauthorized and void. Ide v, Trorlicht, etc., Co., 115 Fed. 137, 
53 C. C. A. 341 ; Cléments v. Odorless Apparatus Co., 109 U. S. 641, 
3 Sup. Ct. 525, 27 L. Ed. 1060. There is another rule of law that is 
an obstacle to the defendant's claim. The doctrine of lâches may well 
(iefeat the défendant even though it may be said that his reissued 
patent is légal. Coon v. Wilson, 113 U. S. 268, 5 Sup. Ct. 537, 28 
L. Ed. 963; Ives v. Sargent, 119 U. S. 653, 7 Sup. Ct. 436, 30 L. 
Ed. 544. 

We find f rom his original patent that the défendant has two ciaims 
limited to the structure as described in the spécifications and pointed out 
in the drawings. The reissued patent must be assumed to hâve been 
applied for and obtained because the patentée believed the ciaims of 
his original patent, when failing to construe any connection with other 
parts of the spécification, could not be made to inclflde the plaintiff's 
structure. Claim 3 of the reissued patent says: 

"The comblnatlon wlth a presser foot bar of a hemstltchlng sewing machiné 
of the iisual rock shaft and presser foot bracket attachment having a presser 
foot. Cutting mechanlsm comprising a member operatively connected to sald 
rock shaft" 

The Pierce device has a cutting mechanism having a member oper- 
atively connected with the rock shaft. The reissued patent further 
States : 

"Another cutting member In cutting relation wlth sald flrst mentioned mem- 
ber." 

The plaintiff has another member in cutting relation with the other 
cutting member and the claim further says "and both of said mem- 
bers in the line ôf feed beyond said presser foot." 

By référence to the Abercrombie patent of the prior art, there ap- 
pear ail the éléments of the reissued ciaims 3 and 4 of Bell. The dis- 
tinction between Bell's and the Abercrombie is the fact that the cut- 
ting members of the Abercrombie are between the presser foot, while 
in the Bell the cutting member as described in his patent and shown in 
his drawing are beyond the presser foot. Pierce's structure follows 
Abercrombie a:nd has his cutting mechanism between the presser foot. 
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Thîs élément contained in the reissued claïms seems to defeat Bell 
in his attempt to expand hîs claims in order to bring Pierce's devicç 
within the scope of his patent. In other respects, the claims of Bell 
are covered by Pierce's structure. Pierce's invention consists in tlie 
provision of engaging éléments in the picot cutting attachment for 
sewing machines which permits the raising out of cutting position the 
knives of the attachment so that the sewing machine may be employed 
for other purposes besides cutting picot edging. Bell's patent con- 
templated the use of one knife and a slotted cutter. 

Pierce entered the service of Bell under a contract by which he was 
to sell the defendant's original invention outside of Ùie territory of 
New York, under commissions stated in the contract. This would 
not forbid his making and having patented an invention as claimed by 
the plaintiff. He left the city June 1, 1914, for Philadelphia, and re- 
mained until June 28th, or a day or two after, and was gone until 
July 28th. Bell's shop was closed during July and August. It further 
appears that Pierce made his first model at the Pansy Waist Company 
about September 1, 1914, and later worked in the shop of Max Grund- 
fast. 

I am not impressed therefore with the claim that the plaintiff used 
the tools of the défendant in working on his invention. The testimony 
opposed to this given by the defendant's witnesses is not satisfactory. 
I do not think that Pierce knew or saw the défendant working on or 
experimenting on the cutting off attachment. Indeed, Bell said on 
the trial that the plaintiff never saw him working or experimenting on 
the model referred to ; he claims that the plaintiff saw the device lay- 
ing around in the shop in his tool box, and that was how the plaintiff 
"conceived the idea." 

I am of opinion that the sale of defendant's attachment is an in- 
fringement of plaintiff's patent, and that the reissued patent is illégal 
and void ; and I will, accordingly, grant a decree of infringement to 
the plaintiff against the défendant and disraiss the cross-biU filed by 
the défendant. 



WENDELI/ et al. r. AilERICAN LAtJNDEY MACHINERT CO. et al. 

(District Court, E. D. Pennsylvania. January 23, 191T.) 

No. 1451. 

1. Patents <S=81 — ^Anticipation by Priob Usk — Measube op Peoof. 

The Issuance of a patent glves to the patentée the prima facle rlght to 
the invention, of which he cannot be deprived on the ground of prier 
public use of the same machine by others except upon clear évidence. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 104.] 

2. Patents <S=83 — Validitt — "Abandonment" of Invention. 

The faet of prior public use of a machine wlth permission of the in- 
venter prior to the application for a patent may justify a finding of 
abandonment, but such public .use for a period of more than two years 

^=9For other cases sea same toplo & KEY-NUMBER lu ail Key-Numbered Dlgeats & Indexes 
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prlor to the application Is itself an "abandonment" In faet, unless such 
use is shown by clear, unequivoeal, and convlncing évidence to hâve be«i 
for expérimental purposes only. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 108, 100. 

For other définitions, see Words and Phrases, First and Second Séries, 
Abandonment] 

3. Patents <g=>328 — Validitï — Pbioe Public Use — Ieoning Machine. 

The Wendell patent. No. 1,137,438, for an ironing machine, is void for 
prier sale and public commercial use of the machines for more than two 
years prior to the application. 

In Equity. Suit by Theresa S. Wendell, administratrix, and the Wil- 
ley Company, Incorporated, against the American Laundry Machinery 
Company and the Locust Laundry Company. On final hearing. De- 
cree for défendants, 

J. Bonsall Taylor and E. Hayward Fairbanks, both of Philadelphia, 
Pa., for plaintifïs. 

Harold E. Stonebraker and Church & Rich, ail of Rochester, N. Y., 
for défendants. 

DICKINSON, District Judge. This proceeding involves the validity 
and infringement of letters patent No. 1,137,438, issued April 27, 1915, 
to the plaintiflf as administratrix of the deceased inventer Fred. C. 
Wendell. The patent is for an improved ironing machine. A dis- 
cussion of the many features of this case, which might otherwise be 
called for, is rendered unnecessary by the finding of one fact. The 
application for the letters patent was filed February 1, 1913. The fact 
referred to is that machines embodying ail the possibly inventive fea- 
tures of the patented machine had been commercially sold and were in 
public use foUowing thèse sales for more than two years prior to the 
date of application for letters patent. 

The difficulties against which the plaintifï struggled in the first place 
to secure the issue of thèse letters patent and since to assert their valid- 
ity against other users are such as to make a strong appeal to the sym- 
pathies of any one whose duty it is to find the facts, and because of 
this prédisposes the trier of the facts to make every allowance for thèse 
difficulties, and not to exact of her a higher measure of proofs than 
one so situated could be reasonably asked to furnish. 

A proper first inquiry is into what the standard of the strength of 
such proofs is, and more particularly upon whom the burden of proof 
rests. To establish clearly the proper application of the adjudged cases 
and to get a firm grasp of the controlling principles of law which are 
to be deduced from the cases, certain well-defined distinctions must 
be kept in mind. The existence of a machine or device prior to the 
date of application for letters patent may hâve any one of several dif- 
férent bearings upon the question of the validity of the patent when is- 
sued. One of the bearings may be upon the question of invention, or, 
more accurately speaking, upon the novelty of the device in the sensé 
of priority of invention. The patentée must show a machine or other 
product of his brains which not only 'discloses invention, but the in- 

<g=3For other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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vention must hâve been his own, and, in addition to that, he must hâve 
been the first inventor. If therefore a machine is shown to bave been 
in existence before the time the patentée conceived of the invention in- 
volved in the construction of it, the fact of this existence would de- 
stroy the validity of the patent because it would négative the thought 
of novelty in the patented machine. This would be true whether ttiis 
fact of existence was widely known or even known at ail. Although 
the fact may af>pear that the patentée invented a machine and it pos- 
sessed novelty and utility and was otherwise patentable, if the patentée 
had previously to his application permitted the constructed machine 
to pass into such gênerai use as that it could be held that he had aban- 
doned it to the public, his letters patent would be invalidated. The 
policy, or at least part of the policy, which is back of this provision of 
the law, is that an inventor cannot give to the gênerai public the right 
of every one to make, use, or vend his machine, and thus promote 
and encourage them to go into an extended manufacture of and invest- 
ment in it, and when a profitable market is thus created for the machine 
to step in and monopolize the whole of it. 

[1] A third bearing of such prior existence of a patented machine 
arises out of the provision of the patent law that if the patentée desires 
to assert the exclusive right to make, use, or vend his machine, he must 
make his application for letters patent not later than two years before 
the time he makes commercial use of it or puts it into public use. Dif- 
férent principles of law apply to each of the three conditions of fact 
which we hâve instanced. The issuance of the letters patent, support- 
ed by the oath of the applicant that he is the first inventor, raises a 
presumption of the truth of that fact, and gives him the prima facie 
right to the invention which he claims. When therefore his letters 
patent are attacked by the averment of the fact that he had been an- 
ticipated in the field of invention and that some one else had produced 
the same patented machine before he conceived the idea of constructing 
it, the rule is that he cannot thus be deprived of the right conferred 
upon him by his letters patent, unless the évidence of the prior exist- 
ence of his patented machine is so clear as to produce a strong convic- 
tion of the truth of the asserted fact in the mind of the tribunal passing 
upon the question, and ail doubts arising from the évidence are to be 
resolved in favor of the patentée. It is sufficient to cite in support of 
this principle the cases of Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct. 
772, 38 h. Ed. 657; Deering v. Winona, 155 U. S. 286, 15 Sup. Ct. 
118, 39L. Ed. 153. 

[2] The second and third instances referred to are in one sensé 
alike, as each may resuit in a finding of abandonment to the public. 
There is, however, this statutory distinction: The fact of public use 
prior to the application may justify a finding of abandonment, but pub- 
lic use existing for a period of more than two years before the applica- 
tion is itself an abandonment in fact. There is, because of this distinc- 
tion, a différence in the légal principles applicable. That différence is 
that he who asserts abandonment because of a public use within the 
two-year period must assume the burden of establishing, not merely 
the fact of public use, but the essential fact of abandonment involv- 
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ing the élément of intention on the part of the inventer. Where, how- 
ever, we hâve the fact of commercial sale, or the fact of public use for 
more than the two year period, then the objecting party is held only 
to the burden of proving the fact of commercial sales or of public use 
beyond the two year period, and when this fact is established the in- 
ference follows as a matter so much of course as that it may be said 
it follows as a conclusion of law. This conclusion can only be escaped 
by the inventor showing that the use was merely expérimental, and for 
the purpose of subjecting the machine to a practical test of its utility, 
or otherwise accounting for the use of the machine in such a way as to 
destroy the value of the évidence of the use as predicating abandon- 
ment. The burden, therefore, hère shifts to the inventor, and the 
fact of a commercial sale and of public use beyond the two-year period 
requires of the inventor to make his exculpating évidence in the lan- 
guage of the adjudged cases "full, clear, unequivocal, and convincing." 
A subsidiary but very helpful principle of the law to be hère applied is 
that the inquiry is to be directed to the sale or to the use. Was it pri- 
marily for testing or expérimental purposes, and was any sale or any 
use merely the incidental accompaniment of the act, the main motive 
and purpose of which was to experiment or to apply a test, or was the 
main and primary purpose to commercially profit from the sale or use, 
and was whatever benefits flowed from it as a test or experiment the 
incidental accompaniment? Many cases might be cited in support 
of thèse principles. It is sufficient to refer to Swain v. Holyoke, 109 
Fed. 154, 48 C. C. A. 265 ; Id., 111 Fed. 408, 49 C. C. A. 419; Egbert 
V. Lippmann, 104 U. S. 333, 26 L. Ed. 755 ; Smith v. Sprague, 123 U. 
S. 249, 8 Sup. Ct. 122, 31 L. Ed. 141 ; American v. Davy, 220 Fed. 
887, 136 C. C. A. 453. 

[3] The situation of the plaintiff in this case, as has already been 
stated, has in it that which makes a very strong appeal to any one to 
make sure that she has accorded to her ail her rights. However strong 
this appeal, it nevertheless cannot overcome the duty to do justice to 
ail whose rights are concemed. The fact of sales of this patented ma- 
chine two years prior to the date of her application is too well estab- 
lished by the évidence to be doubted. That the machines thus sold 
were essentially, so far as involves the claimed inventive features of 
the patented machine, substantially identical with the machine as pat- 
ented, likewise cannot be doubted. The testimony of the président of 
the Ucensee of the patentée makes this clear. On the face of the plead- 
ings he was testifying against his own interests. The fact would seem 
to be that there is a considérable sum of money, the ultimate payment 
of which is dépendent upon the final disposition of this case. Just how 
this fact on a balancing of the financial interests of the witness leaves 
him is not disclosed; but, independently of this, the documentary évi- 
dence in the case, and the absence of any clear-cut statements even, to 
the contrary, ail go to the establishment of the fact that the machines 
as sold to the trade prior to the two-year period and the machine as 
patented differ, if they differ at ail, only in the bettering of certain 
mechanical parts, and do not differ in any of the features in which in- 
vention is claimed to be shown. Moreover, the machines as sold and 
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as used were sold as operative machines, and the work donc by them 
justified the daim of merit then made and compels the finding that 
they were workable. 

Counsel for plaintiff hâve made a very laudable effort to find some 
principle of law upon which the vaHdity of this patent could be sus- 
tained. Supplementing their efforts, we hâve made a careful exam- 
ination of aJl the cases to which we hâve f ound référence, and a close 
analysis of each one of them, and hâve been unable to find a single 
case which supports the contention of the plaintifï. There are cases, of 
course, of which Elizabeth v. Pavement Co., 97 U. S. 126, 24 L. Ed. 
1000, is an illustration, which support the proposition that a purely 
expérimental or testing use, although extending over a number of 
years, would not justify a finding of abandonment as a fact nor con- 
stitute a public use within the meaning of the two year provision of 
the patent law. This case recognizes the distinction of which it is in 
itself a good illustration between a public use and a use by the public. 
There the use was of a pavement which had been laid in a turnpike 
or public highway. It was, of course, used by the public traveling that 
highway, and was laid there for the very purpose of being subjected 
to such use because in no other way could the merits of a road pave- 
ment be subjected to the practical test of travel. The finding there 
was that, although the pavement was down for a considérable length 
of time, the circumstances and surrounding conditions of its construc- 
tion and of its use compelled the finding that this was neither an aban- 
donment to the public of the invention nor a public use within the 
meaning of the statute. The difiference in the state of facts there and 
in the instant case forces the conclusion that the ruling there is not au- 
thority for a like ruling hère, but, on the contrarj', is an authority for 
the opposite ruling. 

There are other défenses to the validity of this patent which are 
as strongly urged and upon which as much stress and insistence is laid 
as upon that branch of the défense which we hâve discussed. This dé- 
fense, however, goes to the whole merits of the bill and seems to be 
so clearly and fully established that a discussion of other matters of 
défense would seem to be a waste of time. 

The bill of complaint is dismissed, with costs, and a decree to this 
efïect may be submitted. 
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TURNBR V. LAUTEB PIANO CO. et al, 

(District Court, D. New Jersey. January 25, 1917.) 

No. 35. 

Patents ®=»321 — Suits — Decree — Reopening. 

Where after decree had been dirccted dismîssing a suit for Infringement 
of a patent défendants asked to reopen the case for addltlonal testimony 
to show an abatement of the suit by the assignment of the patents to a 
corporation, and the corporation flled a pétition of Intervention but the 
date of the assignment did not appear, and Its efCect on the rlght to re- 
cover for Infringement was not shown, but it did appear that the assignée 
was incorporated some tlme before the decree, and that plaintifC was one 
of the original directors, the applications wlU be denled, because unreason- 
ably delayed. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 742-745; Dec. 
Dlg. <S=>321.] 

In Equity. Suit by Claude A. P. Turner against the Lauter Piano 
Company and others. On motion by défendants to reopen the case for 
further testimony after decree had been directed (236 Fed. 252). Mo- 
tion denied. 

Charles J. Williamson, of Washington, D. C, for complainant. 
A. C. Paul, of Minneapolis, Minn., and Edward Rector, of Chicago, 
111., for défendants. 

ORR, District Judge. Some months after the opinion was filed in 
this case, directing that a decree should be presented dismissing the 
bill, cuid before any form of decree was submitted, the solicitors for 
the défendants moved "to suspend the decree and and reopen the 
case for additional testimony to show abatement of suit." The motion 
was based upon affidavits tending to show that the plaintifif had as- 
signed the patents iri suit to a corporation called the C. A. P. Turner 
Company, which was organized under the laws of South Dakota, in 
January, 1915. Shortly after said motion was presented, the plain- 
tif? presented a pétition praying that said corporation be permitted 
to intervene in the présent case. Neither the affidavits in support 
of the défendants' motion nor the pétition to intervene exclude the 
probability that the assignment by the plaintifï to the corporation has 
not carried with it ail damages and profits which might bave accrued 
to the plaintiff prior to the assignment. Neither fixed approximately 
the time when such assignment was made. It does appear, how- 
ever, from a certificate of the department of state of South Dakota, 
that the corporation was formed in January, 1915, and that C. A. P.. 
Turner, of MinneapoUs, was one of the original directors. 

Inasmuch as the case at bar had been finaily heard and was ready 
for final action, the applications of the parties hereto seem to hâve 
been unreasonably delayed. Therefore they hâve been refused, and 
a formai decree in accordance with the opinion heretofore filed has 
been entered this 17th day of January, 1917. 

<@s>For otber cases see same topic & KEJY-NUMBER lu ail Key-Numbered Digeati & Indexes 
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WAVBRLY STONE & GRAVEL CO. T. WATERLOO, C. F. & N. RT. CO. et al. 

(District Court, N. D. lowa, B. D. February 9, 1917.) 

No. 121. 

1. Removal of Causes <S=>79(1) — Peoceedings — Time fok Taking — ^Eftect of 

Dblat. 

It is Imperative that the application for removal of a cause froin a state 
court be made wlthin the time fixed by Jndieial Code (Act March 3, 1911, 
c. 231) § 29, 36 Stat. 1095 (Comp. St. 1913, § 1011). 

[Ed. Note. — For other cases, see Removal of Causes, Cent. DIg. §§ 135, 
136, 139, 140.] 

2. Removal of Causes ®=»79(2) — Peoceedings — Time fok Taking — "Rule of 

THE Court." 

Under Judiclal Code, § 29, requlring a pétition for removal of a suit into 
the District Court to lie filed at the time, or any time before, the défend- 
ant is required by the laws of the state or the rule of the state court in 
which the suit is brought to answer or plead to the déclaration or com- 
plalnt, the term "rule of the state court" does not include an order ex- 
tending the time for pleading in the particular case; but the section 
means that the pétition for removal must be filed before the time to an- 
swer or plead, as fixed by statut© in states where such time is governed by 
statute, or as fixed by gênerai rule of the state court in states where 
the time is fixed by court rule, and a pétition for the removal of a cause 
from the lowa district court, not filed before noon of the second day ot 
the term in whlch défendant is cited to aiipear and answer, which is the 
time fixed for answer, demurrer, or motion by Code lowa 1897, § 3550, is 
too late, though filed withln the extended time given for answer. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 141, 
142. 

For other définitions, see Words and Phrases, Rule of Court.] 

3. Courts <©=>366(1) — Rules of Décision — Constbuction of State Statuts — 

Time foe Pleading. 

A décision of the state court, construing its statute fixing the time in 
which a défendant shall answer or plead in the state court, must be 
followed by the United States court in determining whether the pétition 
for removal was filed in time. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 956, 957.] 

4. Removal of Causes <S=î107(5) — Proceedings — Time fob Taking — Pétition 

— Rule of Court. 

An allégation in a pétition for removal that under the rules of practlce 
adopted in the state district court the défendant was not required to 
answer or plead until 15 days after the time fixed therefor by state stat- 
ute does not prevent remand, where no such rule appears in the record, 
and no authority is shown by which the state district court can change the 
plain statutory provision. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. | 228.] 

6. Removal of Causes ®=392 — Filinq Tbanscbipt in Fédéral Court — Time 
FOR Filing. 

A transcript not filed in the United States court withln 30 days after 
filing the pétition and bond for removal in the state court, as required by 
Judicial Code, . § 29, is too late, though the state court took no action on 
the pétition ai the time It was filed, since the filing of a suffident pétition 
and bond in a removable cause opérâtes to remove the cause without 
further action of the state court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 190, 
223.] 

^ssVoT Other cases &ee saine toplc & KEY-NUMBER la aU Key-Numbered Digesta & Indexe* 
239 F.— 36 



562 239 FEDERAL REPORTER 

6. Removal of Causes i®=>108— Remand — Geounds Not Specified. 

The United States court may and should remand to the state court upon 

its own motion a case which, though removable, was not properly removed. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 221.] 

At Law. Action by the Waverly Stone & Gravel Company against 
the Waterloo, Cedar Falls & Northern Railway Company, the Cedar 
Valley Railway Construction Company, and another, begun in the state 
court and removed to the United States District Court, on motion of 
the Cedar Valley Railway Construction Company, as to that défend- 
ant. On plaintiff's motion to remand to the state court. Motion sus- 
tained. 

Paulsen & Wood, of Waterloo, lowa, for the motion. 

Edwards, Longley, Ransier & Smith, of Waterloo, lowa, opposed. 

REED, District Judge. This action was commenced by the plain- 
tif? for the January term, 1916, of the district court of lowa in and 
for Black Hawk county (a court of record of that state), which be- 
gan on January 3d of that year, to recover from the défendants jointly 
damages for their alleged wrongful acts in preventing the plaintiff 
from redeeming certain property from a bill of sale given by plaintifï 
to the défendant Cedar Valley Railway Construction Company, which 
will be called the Cedar Valley Company, as security for a loan of 
money made by the défendant Waterloo, Cedar Falls & Northern 
Railway Company, an lowa corporation, which will be called the 
Railway Company, to plaintifï. In a gênerai way the pétition allèges 
that the défendant Railway Company agreed td make a loan of money 
to the plaintifï, and that plaintiff was to make to the company or to 
the lowa Investment Company, a bill of sale upon certain property 
of the plaintiff as security for the loan, but when the transaction was 
closed, the security to be given by plaintiff for such loan was, at the 
request of the Railway Company and the lowa Investment Company, 
made to the Cedar Valley Company for the benefit of the Railway 
Company, and that ail of the défendants thereafter wrongf ully refused 
to permit the plaintiff to redeem the property from said bill of sale 
as provided therein, to the damage of the plaintiff in the sum of $25,- 
000, for which wrongful acts judgment is asked against ail of the de- 
fendants jointly. 

The défendant Cedar Valley Company filed in the office of the clerk 
of said state court a pétition and bond for the removal of said cause 
to this court upon the ground of diverse citizenship, which pétition is 
indorsed by the clerk as filed January 17, 1916. Nothing further ap- 
pears to hâve been done in the case at the January term of the state 
court. At the May term of said court, which began May 1, 1916, 
the state court made and entered an order as f ollows : 

"On the 12th day of the May term, May 16, 1916, the défendant Cedar Val- 
ley Railway Construction Company presented In open court its pétition for 
the removal of this cause, so far as said défendant is concerned, from this 
court to the District Court of the TJnited States for the Northern District of 
lowa, Bastern Division, and also a bond wlth good and sufflclent surety, in 

é=3For other cases see same topic & KET-NUMBER In ail Key-Numbered Dlgesta & Indexe* 
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the penalty of $500, conditioned as required by the act of Congress iu such 
ease made and provided; and said pétition having been presented at or 
before the time the sald défendant is required by the laws of the state of 
lowa, or the rules of this court, to answer or plead to the déclaration of the 
plaintiff in this suit, it Is ordered and adjudged by the court that said pétition 
be filed, that said bond (which was duly proved in open court) be accepted, 
that this suit be removed from this court to the District Court of the United 
States for the Northern District of lowa, Eastem Division, at Dubuque, that 
the clerk of this court forthwith transmit to that court a full, true, and per- 
fect copy of the record in this suit, duly certified according to law, and that 
no further proceedings be had in this suit in this court as to the said de- 
fendant the Cedar Valley Eailway Construction Company." 

A transcript of the record in said cause, including said order, was 
thereafter made by the clerk of said court, duly certified by him on 
May 19, 1916, and filed in this court May 25, 1916. January 3, 1917, 
the plaintiff first appeared in this court and filed a motion to remand 
said cause to the state court upon the ground that there was no sep- 
arable controversy between the plaintiff and the removing défendant ; 
and this is the only ground upon which plaintiff has invoked the ac- 
tion of this court. 

Section 29 of the Judicial Code (U. S. Compiled Stats. 1916, § 
1011) provides: 

"Whenever any party entitled to remove any suit mentioned In the last 
preceding section [28 of the Judicial Code] * • * may désire to remove 
such suit from a state court to the District Court of the United States, he may 
make and file a pétition, duly verlfled, in such suit in such state court at tho 
time, or any time before the défendant is required by the laws of the state or 
the rule of the state court in which such suit is brought to answer or plead 
to the déclaration or complaint of the plaintiff, for the removal of such suit 
into the District Court to be held in the district where such suit is pending, 
and shall make and file therewath a bond, with good and sufficient surety, for 
his or their entering in such District Court, within thirty days from the date 
of filing said pétition, a certified copy of the record in such suit, and for pay- 
ing ail costs that may be awarded by the said District Court If said District 
Court shall hold that such suit was wrongfully or improperly removed thereio. 
* * * It shall then be the duty of the state court to accept sald pétition 
and bond and proceed no further in such suit. Written notice of said pétition 
and bond for removal shall be glven the adverse party or parties prior to 
filing the same. The said copy being entered within the sald thirty days as 
aforesaid in said District Court of the United States, the parties so removing 
the said cause shall, within thirty days thereafter, plead, answer, or demur to 
the déclaration or complaint in sald cause, and the cause shall then proceed 
in the same manuer as if it had been originally commenced in the said Dis- 
trict Court" 

Under this section a party having the right to remove a cause from 
a state to a fédéral court must file the required pétition and bond 
there for in the state court at the time or any time before the défend- 
ant is required by the laws of the state, or the rule of the state court, 
to answer or plead to the pétition or complaint of tlie plaintiff. 

The Code of lowa (1897) provides: 

"Sec. 3550. The défendant shall, in an action commenced in a court of 
record, demur or answer to the original pétition, or assail the same by mo- 
tion, before noon of the second day of the term." 

"Sec. 3554. The court may extend the time for filing any pleading beyond 
that herein fixed, but shall do so with due regard to maklng up issues at the 
eavUest day practicable." 
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[1,2] The act of Congress fàxing the time within which a party 
entitied to remove a suit from a state to a fédéral court is of course 
controlling, and it is imperative that the apphcation therefor shali 
be made within the time so fixed or the cause carinot rightly be re- 
moved. Kansas City Railroad v. Daughrtry, 138 U. S. 29S-303, 11 
Sup. Ct. 306, 34 L. Ed. 963. But for the words "or rule of the state 
court," in the Removal Act, there would seem to be no debatable ques- 
tion in this case. What, then, is meant by the phrase "the rule of 
the state court," as used in the Removal Act? The décisions of the 
Circuit and District Courts of the United States upon this question 
are not in harraony, and cannot easily be reconciled. In some of such 
décisions it is held that, when the state court in its discretiou extends 
the time fixed by the statute in which the défendant shall answer or 
plead to the pétition in a state court, when authorized by law to 
grant such extension, such extension, when granted, is a "rule of 
court" within the meaning of the Removal Act, and that a removal 
may be had within such enlarged period. Among the causes so hold- 
ing are Rycroft v. Green (C. C.) 49 Fed. 177; Wilcox & Gibbs Co. v. 
Phœnix Insurance Co. (C. C.) 60 Fed. 929; Lx)rd v. Lehigh Valley 
Railroad Co. (C. C.) 104 Fed. 929 ; Dancel v. Goodyear Shoe Ma- 
chinery Co. (C. C.) 106 Fed. 551, and other cases. 

Rycroft v. Green, above, was decided without discussion, and upon 
the practice then said to obtain in the New York courts. That case, 
however, is distinguished, and in part, at least, overruled, by the same 
court in Schipper v. Consumer Cordage Co. (C. C.) 72 Fed. 803. In 
Wilcox & Gibbs Co. v. Phœnix Insurance Co., above, it is held in 
a case coming from a state court in South Carolina that the right to 
remove such a suit exists as long as the défendant is not in default 
in the state court for want of an answer or other pleading to the 
plaintifif's pétition; and if défendant obtains an order of the state 
court extending the time in which he may answer or otherwise plead 
to the plaintifï's pétition, the cause may rightly be removed during 
such extended period. This ruling seems opposed to the great weight 
of the authorities, and the reason given therefor is not persuasive. 

Pullman Palace Car Co. v. Speck, 113 U. S. 84, 5 Sup. Ct. 374, 28 
L. Ed. 925, arose under the Removal Act of 1875, which required 
that a party desiring to remove a cause to act at the first term at 
which the cause could be tried and before the trial thereof. The Su- 
prême Court, speaking by Mr. Justice Miller, quoting approvingly 
from Murray v. Holden (C. C.) 2 Fed. 740, 1 McCrary, 341, said: 

"One of the objects of the act of 1875 was to prevent the abuses which had 
been practlced under the acts of 1866 and 1867, which allowed a removal at 
any time before the final hearing. It was evldently the purpose of Congress 
to flx an earller and a definite time, which would not permit the litigant to 
experiment In the state court until satisfled he would fail there, and then 
change his forum. In ail the states there is, by law or rule, a trial term — i. e., 
a term at which a cause may for the flrst time be called for trial. In prac- 
tice, but few contested cases are trled at the first trial term, and it often hap- 
pens that controversies arise upon questions of pleading, so that, as in this 
case, no issues of fact are jolned at that term. It is nevertheless the term 
at which, within the meaning of the law, such cases could first be tried, and 
therefore is the term at • • * which the pétition for removal must be 
filed." 
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And of the case then before the court it is said: 

"It appears by a stipulation in the case ttiat the first Monday in every month 
Is the beginning of a new term of the superior court of Cook county, from 
whlch this suit was removed. It also appears that the suit was brought to the 
September term, 1883, of that court, and the défendants, who were the remov- 
ing party and are also appellants hère, obtained an extension of time by order 
of the court for 30 days from September 20th to answer the original bill, and 
Uke time was granted to the défendants in a eross-bill to answer that. This 
time was extended afterwards in both cases by agreement of counsel until 
January 11, 1884, and on that day they were flled. The application for this 
removal was made in the February term, 1884. It thus appears that, including 
the appearance term at whlch the case might hâve been tried, if appellant 
had answered according to the rule, instead of obtalaing an extension of 30 
days by order of the court, there were flve terms of the court at whlch the 
motion could hâve been made for removal. In which no such motion was made. 
We see no reason why this case was not trlable at any of those terms accord- 
ing to the due course of proceedings In such cases. The only reason why it 
was not so tried was the time beyond that of the usual course prescribed by 
rule, whlch was obtained by order of the court or by agreement of the parties. 
The case was certalnly trlable at the January term, after the answers were 
ail in, for it could hâve been then tried on bill and answer, or the plaintifiE hâve 
been forced to file replication, which could hâve been done instanter." 

The order of the court remanding the case to the state court was 
afErmed. This ruling is foUowed in Gregory v. Hartley, 113 U. S. 
742, 5 Sup. Ct. 743, 28 L. Ed. 1150. See, also, Velie v. Manufactur- 
ers' Indemnity Co. (C. C.) 40 Fed. 545 ; Spangler v. Railroad Co. (C. 
C.) 42 Fed. 305 ; Austin v. Gagan (C. C.) 39 Fed. 626, 5 L. R. A. 476; 
Pilgrim v. A^'tna Life Insurance Co. (D. C.) 234 Fed. '958; Charrion 
V. Romort Mfg. Co. (D. C.) 236 Fed. 1011 ; Williams v. Wilson Fruit 
Co. (D. C.) 222 Fed. 467. 

In this case the statute of lowa required the Cedar Valley Com- 
pany to answer or otherwise plead to the plaintifï's pétition in the state 
court on or before noon of the second day of the January term, 1916, 
which was January 4th of that year; on that date defendant's attor- 
neys entered their appearance for that company, but filed no answer 
or other pleading. On January 17th, pursuant to an alleged local rule 
of the state court, they filed in that court a pétition and bond in be- 
half of the Cedar Valley Company for the removal of the cause to 
this court. Nothing further appears to hâve been done in the case 
until the 16th day of May, 1916, which was the twelfth day of the 
May term of that court, which began May 1, 1916, when the state 
court entered an order removing the cause to this court, and directed 
its clerk to forthwith transmit to this court a transcript of the record 
in such cause, and that no further proceedings be had in the state 
court. A transcript of the record in the state court, duly certified by 
the clerk of that court May 16, 1916, was then filed in this court May 
25, 1916, nearly five months after the défendant was required by the 
Removal Act to file in the state court its pétition and bond for re- 
moval. That the removal of the case from the state court was not 
within the time required by the Removal Act of Congress seems en- 
tirely clear under the décisions of the Suprême Court above cited 

[3] In Wilson v. Coal Co., 135 lowa, 532, 113 N. W. 348, 14 Ann. 
Cas. 266, a case in which the district court ordered the removal to the 
fédéral court, the Suprême Court of lowa, speaking of the présent 
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Removal Act, which is the act of 1875, except as to the time within 
which the application for removal must be made, said ; 

"It is provided that a défendant, seeking to remove a cause from a state 
court to the fédéral court, may file his pétition and bond therefor in the state 
court at or before the time when he Is required, by the laws of the stat« or 
the nile of the state court In which such suit is brouRht, to answer or plead 
to the déclaration or complaint of plaintifC. * * • Under the laws of thls 
state [section 8552, Code of lowa 1897] the défendant to an action brought in 
a court of record must" assail the pétition by motion or demurrer, or take 
action "upon it by answer before noon of the second day of the term. By Code, 
§ 3554, the court is authorized to extend the time for filing any pleadlng beyond 
that flxed by the statute, having due regard to making up the issues at the 
earliest time practicable. In the case at bar, it will be observed that the ap- 
plication for removal was not filed until some 30 days after the second day of 
the term; but it Is the clalm of the appellant that the granting of further 
time to plead to the pétition had the effect to extend the time in which applica- 
tion for a removal to the fédéral court could properly be made. • • * It 
Is to be conceded that this proposition finds support in the décisions of some 
of the inferior fédéral courts, but we are persuaded that it is clearly agalnst 
the weight of authorlty, and cannot be upheld by any falr construction of tho 
fédéral statute. ïliere is but one time flxed by our Code before which the 
défendant duly served with notice must appear and plead, and that time or 
date Is noon of the second day of the term to which he bas been summoned. 

* * • The référence in the fédéral statute to the rule of the state court in 
which suit is brought to answer or plead clearly relates, not to spécial orders 
granted upon application or stipulations of parties in any given case, but 
rather to a gênerai rule fixing the date at which ail défendants are required to 
appear In order to avoid being held in default." 

This is an interprétation of the lowa statute fixing the time in which 
a défendant shall answer or otherwise plead to plaintifï's pétition in 
tlie state court, which, if there was any doubt of its meaning, should 
be followed by this court. As said in some of the authorities, the 
time in many states in which the défendant shall answer or otherwise 
plead to the plaintifï's pétition is fixed by a "rule of court"; but in 
other States, as in lowa, the time is fixed by statute, and the obvious 
purpose of the Removal Act is to require a défendant, who desires to 
remove a cause from a state to a fédéral court, to apply therefor at 
the time he is required by the statute of the state to answer the plain- 
tifF's pétition when that time is fixed by statute, and when fixed by 
"rule of court" he shall then apply therefor within the time fixed bv 
such rule. 

[4] In this case it is alleged in the pétition for removal: 

"That under the rules of practlce adopted, In vogue, and in control in the 
district court of Black Hawk county, the défendant Is not required to answer 
or plead to the pétition of the plaintiflf until 15 days shall hâve elapsed after 
noon of the second day of the term of said court at which the défendant is 
cited to appear, and that the défendant Cedar Valley Railway Construction 
Company was required by the original notice flled in this case to appear on 
or before noon of the second day of the January, 1916, term of said district 
court of Black Hawk county, which commenced on Monday the 3d day of 
January, 1916. Wherefore this défendant prays the removal of the cause 

• • • to the District Court of the United States, as provided by the act of 
Congress," etc. 

Such a rule of court appears nowhere in the record, nor is any 
référence made thereto, except as recited in the pétition for removal. 
If any such rule exists or is published, it has not been otherwise called 
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to the attention o£ the court, and there is no statute of lowa, so far 
as the court is advised, which authorizes the district courts of the state 
to change by a "rule of court" a plain statutory provision fixing the 
time in which défendants in courts of record shall appear and answer 
or otherwise plead to actions brought against them, that will enlarge 
the time in which they may apply for the removal of causes to the féd- 
éral courts. If the district court of the state may adopt such a rule, 
and should do so, it is obvious that there would be no uniformity in 
the time tliat défendants shall answer in the state courts to causes of 
action brought against them; nor would there be any uniformity in 
the time which a défendant entitled to remove a cause from a state 
to a fédéral court in that state shall make application there for in the 
différent judicial districts. 

[5] Under the Removal Act the Cedar Valley Company was re- 
quired to file a copy of the record in the fédéral court within 30 days 
after filing a sufficient pétition and bond in the state court for the re- 
moval of the cause. If such pétition was filed on January 17th, and 
the cause was a removable one, then défendant was required to file 
a copy of the record in this court by February 18th, unless for excus- 
able delay ; but it was not filed until May 25, 1916, more than three 
months after it was required by the act of Congress to be filed, and 
is therefore too late, no excuse for the delay being shown. If the 
cause is a removable one, the filing of a sufficient pétition and bond 
for its removal in the state court opérâtes to remove the cause at once 
to the proper fédéral court, and there is no occasion to wait until the 
state court has acted on the pétition. Kern v. Huidekoper, 103 U. 
S. 485, 490, 26 L. Ed. 354; Baltimore & O. R. R. Co. v. Koontz, 104 
U. S. 5, 26 L. Ed. 643. 

[B] The plaintiff has not moved to remand the cause upon the 
ground above considered; but the court may and should remand the 
cause upon its own motion, if the case, though a removable one, is not 
properly removed. Crehore v. Ohio, etc., Ry. Co., 131 U. S. 240, 
9 Sup. Ct. 692, 33 L. Ed. 144; Burnham v. First National Bank, 53 
Fed. 163-167, 3 C. C. A. 486; Barth v. Coler, 60 Fed. 466, 9 C. C. 
A. 81. 

It is also urged by the Cedar Valley Company that the record shows 
a separable controversy between the plaintiff and that company, be- 
cause it appears from the plaintifï's pétition that the bill of sale made 
by the plaintiff to secure the loan from the Railway Company was 
taken in the name of the Cedar Valley Company, and that company 
alone was the owner of the property. This question need not be con- 
sidered, for, if it be true, it does not enlarge the time within which the 
Cedar Valley Company must apply for the removal of the suit. But 
see, however, Louisville & N. Ry. Co. v. Ide, 114 U. S. 52, 5 Sup. Ct. 
735, 29 L. Ed. 63 ; Hyde v. Ruble, 104 U. S. 407, 26 L. Ed. 823 ; 
Alabama Great Southern Ry. Co. v. Thompson, 200 U. S. 206, 26 Sup. 
Ct. 161, 50 h. Ed. 441, 4 Ann. Cas. 1147; Little v. Giles, 118 U. S. 
596, 601, 7 Sup. Ct. 32, 30 L. Ed. 269; Plymouth Mining Co. v. Ama- 
dor Canal Co., 118 U. S. 264, 6 Sup. Ct. 1034, 30 L. Ed. 232. 

The motion to remand must be and is sustained, at the cost of thç 
remuving défendant; and it is so ordered. 
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DE GANAT v. LEDEEBR. 

(District Court, B. D. Pennsylranla. February 14, 1917.) 

No. 3472. 

1. Intebnal Revenue <S=>7 — Income Tax — Peopebty of Nonresident — 

Stocks and Bonds. 

The provision of Act Oct 3, 1913, c. 16, S 2, 38 Stat. 166 (Comp. St. 1913, 
§§ 6319-6336), levylng a tax on the entlre net income from ail property 
owned in the United States by persons reslding elsewhere, imposes a tax 
on the Income from corporate stocks and bonds owned by a uonresldent 
alien, vchere the stock certifleates and bonds were kept in this country by 
an agent, who collected the Income thereon for the ovvner, since the cer- 
tifleates and bonds hâve corne to be commonly spoUen of as the property, 
which, strictly speaklng, they merely represent. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 8-10.] 

2. Statutes <S=»188 — Constbuction — Known Meaning of Wobds. 

Where words are used in an act of Congress whlch hâve a well-known 
and universal use, and which, so read, express a meaning which Congress 
may bave intended, the court is justified in assuming tbat they were used 
to express tbat meaning. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 266, 267, 276.] 

3. Statutes <S=s>225% — Construction — Législative Construction. 

WbUe législative construction of prior acts is of value, the enactment 
of a subséquent more definlte provision Is not necessarily a construction 
of the former provision, but may be the enactment of a différent provision, 
and should be so held to avoid rétroactive législation, if it dlfCers from 
the judicial construction glven to the former act. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 306.] 

4. Statutes <S=»219 — Construction — Executive Construction. 

Great welght and due déférence Is glven to departmental or other 
executive construction of statutes, but the acceptance of such construc- 
tion Is llmlted by the principle that the intention of the Législature must 
govern. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 296, 297.] 

6. Statutes ig=»245 — Construction — Revenue Laws. 

Revenue statutes are to be so construed as to promote their main pur- 
pose, not strictly construed In favor of the taxpayer. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. $ 326.] 

6. Taxation ©=93(1) — Sixus of Peopbrtt — ^Personal Property. 

Notwlthstanding the légal maxlm that the sltus of intangible personal 
property is the domicile of the owner, such property may be glven a spé- 
cial or particular sltus for taxation, If the taxiug power bas jurisdiction 
over the rem as a practieal fact 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 182.] 

At Law. Action by Emily R. De Ganay against Ephraim Lederer 
to recover the amount paid under partition as income tax. On final 
hearing. Judgment rendered for défendant. 

J. W. Bayard and John G. Johnson, both of Philadelphia, Pa., for 
plaintiff. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 

5. Atty., both of Philadelphia, Pa., for défendant. 

©=3For other cases see same topie & KKY-NUMBER lu ail Key-Numbered Dlgests & Indexe» 
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DICKINSON, District Judge. This case was tried under the 
provisions of the statutes by the court without the intervention of 
a jury. The main facts are few and not in dispute. There is but one 
question in the case, and that one of law. The formai findings of 
fact, which are necessary, are found in the answers to the requests 
submitted by the parties, leave to file which, together with requests for 
conclusions of law, after the views of the court upon the one question 
discussed at the argument had been made known to counsel, was al- 
lô wed by the court. 

[1] The plaintiff is a nonresident alien. She is the owner of prop- 
erty, the income f rom which is collected for her by the Pennsylvania 
Company as her agent or attorney in fact, or by whatever term the 
Company is designated in its relations with her. The défendant de- 
manded the amount now sued for as the tax on this income directed 
to be levied and collected by section II of the act of October 3, 1913. 
The tax was paid under protest, and its return demanded in accord- 
ance with the provisions, of the statutes on the subject. It is conceded 
that, if the sum paid was lawfully coUectible, the plaintiff cannot re- 
cover, but otherwise is entitled to judgment. The collection is justified, 
if at ail, by the provision of the act above cited. The pertinent pro- 
vision is: 

"The entire net Income from ail property owned and every business," etc., 
"carried on in the United States by persons residlng elsewhere." 

No other question than the proper construction of the statute is 
involved. It is admitted (at least arguendo) that Congress could hâve 
lawfully imposed this tax upon the income of plaintiff. The sole ques- 
tion is : "Has it donc so by this act ?" 

There is always a temptation, in the discussion of questions of this 
kind, to wander into the domain of économies or invade the realm 
of metaphysics. A yielding to this temptation would resuit in a dis- 
cussion which would be well-nigh interminable. Two or more sup- 
posititious cases as crude illustrations will speed us to the point. A 
nonresident alien is the owner of omnibusses, which are run as public 
conveyances; the line being operated for the owner by his employés 
and agents. The income derived therefrom is admittedly subject to 
the payment of the tax. The same line of omnibusses belongs to a cor- 
poration, the stock of which is owned by the same alien. The divi- 
dends are asserted not to be subject to the tax. 

Take two other cases to which the same distinction applies : A 
nonresident alien owns real estate (assuming alien ownership was 
permissible). The yield in rentals is conceded to be subject to the 
tax. The same alien recovers the same sum from the same property 
in the form not of rentals (in the sensé before expressed), but in the 
form of ground rent. It is, of course, not asserted that the income 
is not subject to the tax, becayse the latter form of property is itself 
real estate, but this illustrâtes the distinction made in its double as- 
pect. The argument is that the tax is payable in the one case, but 
not in the other, because in the one case Congress has imposed the 
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tax and in the other has not. The minor premîse on wliich the argu- 
ment proceeds is asserted, because Congress has seen fit to tax not 
income derived by an alien from property belonging to him (which 
might be beyond its reach, long as the arm of the taxing power is 
known to be), but only such property if in the United States. 

The f urther assertion that property of this incorporeal, intangible 
kind is not hère, but in the country in which the alien is domiciled, is 
backed by the maxim of the law that "personal property foUows the 
person." The admission that property, whether real or personal, own- 
ed by a nonresident alien, might be in this country, and, in conséquence, 
be made taxable by the act, enforces the argument because the dis- 
tinction between the two kinds of property lays ground for the in- 
ference that Congress meant to tax the one and not the other. 

The argument has more than plausibility ; it has real force, not 
merely because of the language chosen by Congress in which to ex- 
press its thought, but also because the considérations which may hâve 
moved Congress to make such a distinction are obvious. The distinc- 
tion between a physical thing and the usufruct, or between what a 
corporation (assuming ail its possession to be of the physical kind) and 
what a stockholder owns, is clear enough. The word "property" is 
used to designate not only the right of a person in or to a thing, but 
also is applied to the thing itself, at least when it can be visualized. 
Property of the kind with which we are now concemed is not a thing 
in any physical sensé, but is an abstraction, a concept. The thought 
that it can hâve no abiding place other than that arbitrarily assigned 
to it by the quoted maxim appeals strongly to any one trained to think 
in terms of the principles of the law. The retort that the maxim is 
no maxim at ail, but a mère fiction, is of no aid to us, because, granted 
that it be a fiction, there is no other fiction, and no maxim of the law 
which locates property of this kind elsewhere. As property of this 
kind is merely a concept or a right, the truth is that it cannot be "in" 
any place other than the mind of the person to whom the right be- 
longs. The phrase that the right of property is in a person, or in the 
owner, or even that it résides in him, is an allowable one. To give 
it any other abiding place requires the ipse dixit of the law. The 
quoted maxim really is a phrase which voices a principle of the law 
that, when the locus in quo of property of this kind is spoken of or 
becomes important to find, it is to be understood to be wherever the 
owner résides, and to be regarded as if it had physical existence at 
that place. 

The fictions which form part of the science of the law hâve been the 
subjects of many a eulogy, and this is one which has been universally 
accepted and acted upon from time out of mind. The accepted and 
conventional meaning of any expression used in a statute must, of 
course, yield to the législative mandate ; and it is urged that we must 
look in every law for what the lawmaker meant, and, when this is 
found, words which may before hâve been used in a diflFerent sensé 
from that in which he has used them must be given the meaning which 
he has attached to them. In this way, "white," as it is areued, mav 
be even read to mean "black." 
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Resort has been had to the later act of Congress as expressive of 
the meaning sought, and as déclarative of what was meant by the 
act of 1913. Resort is also had to the executive construction placed 
upon the act now under considération. 

It is further pressed upon our attention that it is proper to assume 
that Congress had in mind a practical purpose, and had no thought of 
an idle and fruitless enactment, and that when a law is open to two 
constructions, one of which is promotive of its main and gênerai pur- 
pose, and the other wholly destructive of it, that construction should 
hç accepted which gives the law real meaning and not one which emas- 
culates it. This principle of construction is appealed to because of 
the statistical f act that a tax upon so-called investment and like sources 
of income would yield a substantial sum, but one confined to physical 
things would be negligible. 

[2] Thèse supports of the contention of the défendant are attacked 
liy the ansvver that at least one, and the preferred, place in which to 
look for the meaning of Congress is the language employed to express 
that meaning. When we find words which hâve a well-known and uni- 
versal use, and which, if so read, express a meaning which Congress 
at least may hâve intended, we are justified in assuming they were so 
used, and not justified in giving them a strange and before unheard-of 
meaning, in order to force a construction which, if that meaning was 
in fact intended by Congress, might hâve been expressed in other and 
apt words. 

[3] Législative constructions of prior acts hâve ail the value of ex- 
pressions of opinion by those to whose opinions weight and importance 
is attached. Inasmuch, however, as such an opinion is that of an auto- 
crat who can impose his will by changing the law, the distinction must 
always be observed between an opinion of what the law has been 
and a new enactment. If such subséquent statute gives to the prior 
one a meaning différent from its found meaning as judicially con- 
strued, the later statute is a new enactment, no matter what its form. 
Any requirement to read into the former a meaning which is found 
only in the latter partakes, as do ail rétroactive statutes, too much of 
the ex post facto vice. In criminal statutes indulgence in this vice 
is forbidden by the Constitution, and the courts will not ascribe such 
purpose to the législative branch, if a différent purpose can be found. 
The later taxing act admittedly imposes a like tax to that collected in 
this case. There is, however, as much warrant for saying that it im- 
poses a new tax as that it reimposes the same tax. The real state of 
mind of Congress may hâve been, and probably was, that the execu- 
tive enforcement of the act of 1913 brought to light an ambiguity in 
that act which it was deemed wise to clear up, and that Congress had 
no thought of construing the former act, but was content to leave 
it to the courts to be judicially construèd, and was merely guarding 
for the future against the at least possible construction for which this 
plaintiff contends. 

[4] Great weight and due déférence is always given to departmental 
or other executive constructions of laws. The acceptance of such 
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constructions îs, however, always limited by the thought that the im- 
position of a tax is a législative and not an executive act, and we are 
brought back again to the judicial construction of the statute. A like 
observation may be made with respect to the thought that Congress 
must hâve intended this law to yield revenue, and because of this 
should be given such a construction as will advance this purpose and 
not nullify it. 

The at least doubt still remains of whether Congress did not at 
first either overlook the species of property now under considération 
or accept the politico-économie view entertained by many minds that 
it is a futile thing to attempt to tax some species of property (as, for 
instance, moneys at interest), because the final resuit is to impose a 
double tax upon the interest payer, or work to the disadvantage of the 
country by retarding the inflow of capital. The fact that Congress 
afterwards discovered what they had at first overlooked, or changed 
its mind as to its taxing policy, thi-ows no helpful light upon the first 
law, by which we are able to read it differently from what we other- 
wise would. It is thus seen that, no matter by what path we seek to 
reach an answer to the question involved, it leads back every time to 
the act of Congress. 

This case was argued by counsel, not only with ability, but in that 
spirit of frankness and open-mindedness which is always the accom- 
paniment of great abilities. Counsel for the United States f eel f ree — 
indeed, feel compelled — to confess that there is such an ambiguity in 
the act as to make its meaning doubtful. The differing constructions 
contended for by counsel are asserted with equal confidence. If a 
proposition of law be, as it bas cynically been defined to be "any prop- 
osition confidently advanced and plausibily supported," wc are not 
aided by the arguments, able as they are, because we hâve been sub- 
jected to the allurements of two charmers equally enticing. 

[5] We accept the gênerai principle advanced by counsel for the 
United States that in the fédéral jurisdiction, as in that of some of 
the States, although it is otherwise in most jurisdictions, revenue stat- 
utes are to be so construed as to promote their main purpose, and that 
the principle of a strict construction in favor of the taxpayer is re- 
pudiated. Even this, however, will not justify the courts in refusing 
to recognize the expressed will of Congress, and we are sent back 
again to the enactment to gather this will. 

Human language is a living thing, and not an unyielding mummy 
cloth in which thoughts are enwrapped. Language changes and grows, 
and words shift in meaning with the changing ideas of the people 
out of whose expressions of their thoughts tihrough the use of words 
the language is evolved. It is a familiar expérience that things which 
exist at first and are spoken of as théories or mère concepts soon be- 
come recognized facts, and are given in thought and words body and 
substance. Physical science abounds in illustrations of this, and in 
both business afïairs and in the law we meet with them. It is really 
the same tendency as the disposition to personify things, and to re- 
duce the abstract to the concrète. This concept of property as an in- 
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tangible thing belongs to this same category. A chose in action be- 
comes a concrète bock account or note. The stockholder in a corpora- 
tion mvns property, of which his certificate of stock is but the évi- 
dence and still exists in ail its fullness, whether the certificate be lost 
or destroyed. A bank note is but a promise to pay, but the concept 
of it soon changes to that of regarding it as itself concrète property, 
occupying space and having a situs. The same concept is readily ex- 
tended to deposits in bank and to bonds, and indeed to what are known 
under the generic term of investments, mortgages, and ground rents, 
and the like. They ail come to be visualized, until they hâve an ex» 
istence as real as that of physical things. Indeed, it is allowable in 
common speech, and just as intelligible, to speak of a person having 
ground rents in America, or indeed investments in America, as it is 
to say he had or owns a farm in America. 

This, of course, is not the strictly scientific view, nor does a per- 
son speak with scientific accuracy when so speaking, but none the 
less they are expressing a definite thought clearly. Indeed, if a per- 
son were to speak in scientific terms of some of the commonest things 
of life, he would not merely be thought to be pedantic, but would be 
utterly unintelligible to many. A professor of économies would hâve 
difficulty in convincing persons who were indeed persons of intelli- 
gence that they did not hâve money in their pockets if they felt crisp 
bank notes crinlding in their fingers. The same person, if his owner- 
ship of bonds or stock was questioned, would think he had settled the 
dispute by producing the bonds or stock certificates. He would pro- 
duce them, not as if he was bringing forth évidence of his ownership, 
but the very property which he owned. Laws, particularly those by 
which the common people are to be guided, are to be interpreted as 
the common speech is understood, and are not to be translated into 
scientific jargon. 

The courts, in the interprétation of tax laws, hâve recognized this, 
and made the grasp upon the thing to be taxed turn upon the fact of 
jurisdiction rather than upon the character of the property. Prop- 
erty is "in" the United States when it can hère be reached, whether 
that property be a house and lot, or whether it be bonds and mort- 
gages. It may resuit in what in a sensé and a very practical sensé is 
double taxation; but such may be the resuit of a law which taxes 
both a house and lot, and a ground rent issuing thereout or a mortgage 
thereon. The thought now in mind is a différent thought from that 
which would be uppermost, if the attempt were made to tax a man 
on the Personal property he owned, without regard to its situs, but 
merely because he owned it in a jurisdiction other than that of his 
domicile. 

To return from thèse abstractions to the précise question before us, 
our conclusion is that this act of Congress, if read in the light of 
critical accuracy, does not tax the property on which this tax was 
levied ; but if the language is interpreted in the light of the commonly 
accepted meaning of the words used, it does tax it, and the tax was 
properly coUected. This finding results in a judgment for the défend- 
ant, with costs, which judgment is directed to be entered. 
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[6] We feel that this conclusion is compelled by the necessity to 
get irîto harmony with authoritative rulings, among which the follow- 
ing may be cited : 

The thought is that, notwithstanding the légal maxim, or fiction, or 
fact (call it what you will), that the situs of intangible personal prop- 
erty is the domicile of the owner, the state may nevertheless give to 
property (such as corporate stocks, bonds, and the like) a spécial or 
particular situs for the purposes of taxation, and this power is limited 
only by the jurisdiction of the taxing power over the rem as a prae- 
tical fact. Corry v. Baltimore, 196 U. S. 466, 25 Sup. Ct. 297, 49 L. 
Ed. 556; In re San Antonio Co. (D. C.) 228 Fed. 984; In re Berthoud 
(D. C.) 231 Fed. 529; Lynch v. Turrish, 236 Fed. 653, — C. C. A. 

; Pullman's Co. v. Pennsylvania, 141 U. S. 22, 11 Sup. Ct. 876, 

35 L. Ed. 613 ; Buck v. Beach, 206 U. S. 392, 27 Sup. Ct. 712, 51 L. 
Ed. 1106, 11 Ann. Cas. 732; Van Allen v. Assessors, 70 U. S. (3 
Wall.) 573, 18 L. Ed. 229; Liverpool v. Orléans, 221 U. S. 354, 31 
Sup. Ct. 550, 55 L. Ed. 762, h. R. A. 191 5C, 903. 

Nor do we think the cases cited by plaintifï to be in conflict with 
the conclusion reached, if the distinction between taxing jurisdiction 
exercised because of jurisdiction of the person and that exercised be- 
cause of jurisdiction of the rem be kept in mind. Kirtland v. Hotch- 
kiss, 100 U. S. 491, 25 L. Ed. 558, may be distinguished on this 
ground. 

The opinion in Cleveland v. Pennsylvania, 82 U. S. (15 Wall.) 300, 
21 L. Ed. 179, undoubtedly contains expressions which support the 
argument of counsel for plaintiff hère. The case was, however, ruled 
upon the principle of the inviolability of the obligations of contracts, 
and upon the power to tax, not upon whether the law did tax. The 
case, therefore, if the argument is pushed to its logical limits, rules 
that Congress was without the power to levy this tax. This conclu- 
sion is not only not pressed, but the question before us was expressly 
limited to whether Congress had taxed, not whether it could. It is in- 
teresting to note (what was before not observed) that Mr. Justice 
Field, who delivered the opinion of the court, recognized that not only 
tangible personal property might hâve a situs différent from that of 
the domicile of the owner, but that state and municipal bonds and other 
forms of intangible property were recognized as in themselves physi- 
cal property, and known as such in common speech, and therefore also 
capable of having a situs of their own. He distinguishes between 
municipal bonds, ahd the other property of like kind enumerated by 
him, and corporate bonds. This opinion was delivered in 1872. What 
was recognized by him as true of municipal bonds in 1872 seems to 
be equally true of corporate bonds and stocks in 1913. It would be 
an interesting confirmation of the truth of the observations hereinbe- 
fore made if public usage, which in 1872 included state and municipal 
bonds and bank notes among tangible possessions, had progressed in 
1913 to the point of embracing ail stocks and bonds in the same classi- 
fication. 

Union Co. v. Kentucky, 199 U. S. 194, 26 Sup. Ct. 36, 50 L. Ed. 
■" 50, 4 Ann. Cas. 493, would seem to be rather in accord with the con- 
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clusion we hâve reached than out of harmony with it. It clearly recog- 
nizes the separate situs of tangible property, and carries the practical 
principle of the power to tax being dépendent upon jurisdiction to 
the limit of holding property out of the jurisdiction not to be tax- 
able. It places what may be called the right to tax upon the practi- 
cal fact of control of the person or grasp of the rem, and seems to 
recognize mortgages and stocks as so far tangible as to hâve a situs 
of their own. 

Provident v. Kentucky, 239 U. S. 103, 36 Sup. Ct. 34, 60 L. Ed. 
167, L. R. A. 1916C, 572, was the case of an attempt by the state to 
tax a corporation for the privilège of doing business within the state. 
It was recognized that a state had the power to so tax, if the corpora- 
tion was so doing business, but was held that the state could not tax 
if the corporation was not so doing business, and that the mère col- 
lection of premiums before eamed, although still unpaid, was not such 
doing of business. We see no command in this case to find for the 
présent plaintifF. 

The question before us is recognized as a close one. Where the 
meaning of a statute is doubtful, and either of two constructions may 
be given it, the choice is always more or less an arbitrary one, and 
the^ ruling made partakes too much of the "rescript" character to be 
entirely satisfactory. The choice, however, must be made, and we 
bave made the best choice we could. 
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UNITED STATES v. PENNSYLVANIA R. CO. 

(District Court, B. D. Pennsylvanla. February 14, 1&17.) 

No. 4042. 

1. Mastee and Servant <S=>13 — Régulation — Houbs of Service — CoNSTEtrc- 

TION OF STATUTE. 

The Hours of Service Act (Act March 4, 1907, c. 2939, 34 Stat. 1415 
[Oomp. St. 1913, §§ 8677-8680]), wMch was Intended to avoid the danger 
resulting from exhausted employés, must be liberally construed to repress 
the evll and advance the remedy. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14.] 

2. Masteb and Servant <S=3l3 — Régulation — Hours of Service — "Employé 

Who by Téléphone Delivers Orders." 

A yardmaster of a railroad yard, on entering whlch ail trains are re- 
qulred to be brought into such control that they can be stopped withln 
the range of vision, to whoin the company's rules gave the charge of the 
movement of trains within the parts of the yard limits assigned to him, 
and whose orders freight conductors are required to obey, and who is 
furnished by the railroad with a téléphone to use in performing his 
duties, is within the provision of the Hours of Service Act, llmiting the 
tlme of continuons service of any operator, train dispatcher, or other 
employé who by the use of téléphone delivers orders pertaining to train 
movements. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14.] 

At Lav^f. Action by the United States against the Pennsylvania Rail- 
road Company to recover the penalty for noncompliance with the 
Hours of Service Act. On trial hearing without a jury. Judgment 
rendered for plaintiflf. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia, Pa. 
John Hampton Barnes, of Philadelphia, Pa., for défendant 

DICKINSON, District Judge. This action is to recover the penalty 
for a noncompliance with the Hours of Service Act. The sole ques- 
tion may be characterized as one of law, involving the proper construc- 
tion of the act of Congress, or as an ultimate fact finding of whether 
the employés with whom the case concerns itself are engaged in the 
kind of train service defined in the act. The case was by agreement 
tried before the court without the intervention of a jury, the right to 
a trial by jury having been waived. The stipulations entered into dis- 
pense with the necessity for any other findings than the one above in- 
dicated. This will be determined both as a conclusion of law and as 
a finding of fact. There is no controversy over the evidentiary facts. 
■ If either party, however, desires any spécial findings to be made part 
of the record, leave to présent requests is granted, and the requests and 
answers will be made part hereof. 

[1] The question is whether the yardmasters, whose number of 
hours of service exceeds that of "operators and train dispatchers," 
should be limited to a like number, The pertinent words of the act 
are: 

©=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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"Operator, train dlspatcher, or other employé who by the use of the tele- 
graph or téléphone dispatches, reports, transmits, recelves, or dellvers orders 
pertainlng to or affecting train movements," etc. 

The gênerai purpose of the act is to provide against the danger 
described in the phrase "he was asleep at his post," by limiting the 
hours of continuons service. There is a récognition of the fact that 
man, regarded as an instrument of service, cannot be an efficient or 
dependable instrument if exhausted or "dead f rom loss of sleep." The 
command had issued to ail trial courts to liberally construe this act 
of Congress so as "to repress the evil and advance the remedy." 
Baltimore v. I. C. C, 221 U. S. 612, 31 Sup. Ct. 621, 55 L. Ed. 878. 

[2] There is also, however, récognition of the fact that railroading 
is a very practical occupation, the work of which must be governed by 
a System or organization which is necessarily very complex, and serv- 
ice in which will not readily lend itself to arbitrary time limits. The 
effort is therefore made to hâve the act apply to a class having a rec- 
ognized existence in such Systems, and to enlarge it by adding those 
who perform the kind of service, the hours of which Congress, for the 
public good, was seeking to regulate. The gênerai thought is clear 
enough. The persons desired to be reached are those whose duties 
hâve to do with "train movements." Inasmuch, however, as in such 
an organization every one connected with it is working toward the 
accomplishment of a common end (which necessarily involves "train 
movements"), the work of every one "pertains to or affects" such move- 
ments. Such a désignation of the persons meant is in conséquence far 
more broad than intended. The risk which Congress had in mind to 
minimize is one flowing from the wrong moving of trains, resulting in 
collisions or other causes of injury to persons and property. Such 
movements could be made only at the will of some employé. In the 
final analysis this would be the engineer or other operator of the 
mechanism, but, as he moves at the direction of some other employé, 
without exercising any* other will of his own than that of obédience, 
the "order" to move, of which we are in search, comes from such 
other employé. This other employé, in his turn, does not act, except 
upon knowledge of the conditions, and this he gathers from informa- 
tion conveyed to him by still others. There is hère a distinction. As 
before observed, there must be a mind which directs the movement. 
Whenever this is manifested, there is an order to move. The distinc- 
tion is between the information upon which the mind acts and the act. 

There are times when the two are difficult to distinguish, and the 
one blends into the other, and each becomes both. Take the instance 
of a train run on schedule and by the block signal System. The sig- 
nal is both information and an order to the engineer. If it is not 
against him, it tells him the track is clear, and orders him to run to 
the next block. If some one, not a signalman, stands on the track 
waving a flag or his hat, the engineer will stop the train; but this 
could not be said to be an order to stop. The distinction and the dif- 
férence and the test are hère alike obvions, assuming the gênerai or- 
ders to be that the engineer must obey the signal. Where the brake- 
man of a stalled train goes back to signal a foUowing train, or a switch- 
239 F.--37 
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man waves to the engineer after throwing a swîtch, the distinction 
remains, and the test is the same, but the différence practically disap- 
pears. Raiiroad parlance supplies us with the required phrase — the 
brakeman is said "to flag" the train. Another illustration is afforded 
by a station agent, who informs the engineer that a train ahead of 
him is in difficulties and may become stalled. Still another is afforded 
by the rule (not in the Book of Rules) put in évidence by the défend- 
ant and relied upon to support the défense. This rule informs those 
in charge of the train that it is likely to meet other trains within yard 
limits, and orders them to so run their train as that it may be stop- 
ped within the range of their vision. 

The test, of course, is whether, in the cases instanced, the engineer 
uses his own judgment upon the information given, or whether he is 
without choice, and has no discrétion in respect to what he will do. 
Practical railroading recognizes the distinction and classifies employés 
accordingly. Dispatchers and operators of block signal towers are rec- 
ognized as those who direct, and because of this give "orders" for, 
train movements. Switchmen and brakemen do not give "orders." 
Congress, wishing to apply the act, not only to those who in the raii- 
road sensé directed train movements, but also to those through whose 
acts trains did in fact move, designated "dispatchers" and "operators" 
eo nomine, and added ail employés whose duty it was to give informa- 
tion which pertained to or affected train movements, through being 
the practical équivalent of an order. It was at once seen, however, 
that if the enactment was so phrased the language was entirely too 
broad and gênerai, and it was because of this limited to those who 
conveyed the information by telegraph or téléphone. There were 
several reasons for a limitation of this kind. One was that it defined 
the class with practical précision, and excluded employés not meant to 
be embraced, because it was impractical to embrace them. Another 
was that this limitation confined the act to a class who were, because 
of the character of their employment, requir^ to be mentally alert 
and wide awake, and were most likely to succumb to the strain of 
long hours, because they would be without the physical activity which 
would keep them alert and on the move. This gives us the fair mean- 
ing of the act of Congress, and it only remains to apply that meaning 
to the employés with whom we are now concerned. 

In raiiroad parlance they are neither dispatchers nor operators, nor 
hâve they to do with train movements. They are what the name by 
which they are known implies — "yardmasters." The question, there- 
fore, is whether they are brought into the class by the description of 
their duties. They are employed, as the name given to them indicates, 
within the limits of a yard. Within this yard there are tracks set 
apart for a variety of purposes. They hâve primary uses and occa- 
sional or emergency uses. One such primary purpose and use is to 
arrange the cars in convenient trains compacted of cars having destina- 
tions such as will f acilitate deliveries. This is the classification of cars 
and making up of trains. Another purpose is to store cars. An- 
other is for yard movements. There are also tracks which extend 
through the yard without being in the strict sensé part of it. Two 
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of thèse are main tracks used for passenger service having notliing to 
do witli the yard. Thèse others (two known as west-bound, and one 
as east-bound) are used for freight service, which goes through the 
yard without being of the yard opérations. Thèse three tracks are, 
however, also used for yard movements (as also are at times even the 
passenger tracks), and are so used at times without regard to the in- 
dicated intended direction of travel. This latter movement is called 
"bucking the track." 

When the tracks, which hâve been spoken of as extending through 
(without being part of) the yard, are used for through travel, the move- 
ment of the trains is directed by the dispatcher in the usual way. Ail 
employés connected with such movements are in the short hours class. 
Normally thèse tracks are open to and free for through yard move- 
ments. The yard movement of trains is regulated by the spécial rule 
and the Book of Rules already mentioned. 

The pertinent rule, upon which the défense is based, is that, before 
spoken of, requiring conductors and engineers to assume, when they 
enter a yard limit, that they will meet with other cars upon the track, 
and to so regulate the speed and movement of their train as that they 
will be able to stop it within the range of their vision. There is also 
rule 706 and (although not specifically put in évidence) rule 707, 
hereinafter discussed, referring to yardmasters. To aid and inform 
such operators of trains, and enable them to regulate and control such 
movements, the yardmasters are given certain duties to perform and 
certain instrumentalities to assist them. Structures or buildings are 
provided at convenient points at which the yardmasters are stationed. 
Thèse buildings, when necessary, are equipped with téléphones and 
speaking tubes, and the yardmasters are given the assistance of clerks 
and switchmen or signalmen. They know the track equipment of the 
yard, and the changing conditions aflfecting train movements. They 
are kept informed by being given advance information of what is com- 
ing into the yard, aiid know what is to be done and what tracks can 
be used and when. They direct what track is to be used and the signal 
is set accordingly. This indicates to the engineer on what track his 
train will move and that it is clear. If the intended movement takes 
the train beyond the point at which the next yardmaster is stationed, 
the information is passed on to him. The téléphone is used by the 
yardmasters, although they may give the message in other ways and 
frequently do so. Trains and cars are thus moved to wherever in the 
yard they are to go, and trains are moved through the yard if the 
destination is beyond. While moving within yard limits (unless moved 
by the train dispatcher), the movements are regulated by the before- 
mentioned rules. This présents the question: Are thèse yardmasters 
"employés dispatching, reporting, transmitting, receiving or delivering 
orders by téléphone pertaining to or aflfecting train movements"? 

If the yard rule relied upon by défendant was the only rule which 
had application, there would seem to be at least room for the argu- 
ment that "yardmasters" are without the act. It is, however, not 
the only rule, for we hâve also rule 706, which seems to be directly 
in point, and, if so, certainly puts an entirely différent phase on the 



580 239 FEDERAL REPORTER 

case, and to expressly classify "yardmasters" among employés who 
give orders "affecting train movements," for it expressly provides that 
they "hâve charge of the movements of trains" within the parts of 
the yard limits assigned to their charge respectively. Rule 707 fur- 
ther provides that freight conductors "must obey the orders of yard- 
masters." 

The argument addressed to us by counsel for défendant is con- 
vincing so far as the character of the employés is involved. We are 
in entire accord with him that yardmasters do not belong to the class 
of dispatchers or operators who hâve to do with train movements. If 
the words "other employés" are to be given this significance, we think 
the viewpoint of the défendant to be the correct one. Much may be 
said in support of this. It is a resulting conséquence of the ejusdem 
generis doctrine. We do not think, however, the doctrine to hâve ap- 
plication. The word "other" is, we think, not used in the sensé of 
"others of the same class," but in the "and also" sensé. Congress 
did not command that train dispatchers and operators and other em- 
ployés of the same class, but that dispatchers and operators and also 
ail employés, whether of the same class or not, who directed train 
movements, and who used the telegraph or the téléphone in the dis- 
charge of their duties, should be subject to this provision of the act. 
Under rule 706 we feel compelled to find that yardmasters "transmit, 
deliver and receive by téléphone orders pertaining to and affecting train 
movements." 

Following the analysis of counsel for défendant, we find (1) "yard- 
masters" are included in "other employés," and (2) they give, by au- 
thority of rules 706 and 707, orders pertaining to and affecting train 
movements, and use the téléphone for this purpose. The remaining 
question (3) is whether opérations within a yard are "train move- 
ments" within the meaning of the act of Congress. If the opérations 
in this yard were confined to that of breaking and making up trains, 
as distinguished from moving, then we would be able to find that yard- 
masters moved cars, but not trains. The opérations in this yard, how- 
ever, undoubtedly include the movement of trains in every sensé of 
the word. This we say, mindful of the fact that some of the trains 
are moved by the dispatcher through the yard, usually on the tracks 
provided for that purpose, but (should occasion arise for such use) 
also on any tracks in the yard. 

This is a close case. We say this, not only because counsel hâve 
so characterized it, but also because the conclusion we hâve felt com- 
pelled to reach is opposed to the impressions received at the trial. As 
remarked before in other cases, a given case may require us to stand 
so near the dividing line that its ruling partakes too much of the 
character of a "rescript" to be altogether satisfying. If we hâve cor- 
rectly interpreted the will of Congress, it should be enforced, and the 
wise public policy imposed by this act should not be obstructed in its 
opération, unless the rights of others are in the way, and there is no 
invasion of the rights of the défendant, if the construction placed upon 
the act of Congress be the true one, as we believe it is. 
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The findings of facts and conclusions of law to be filed herewith 
are incorporated herein. Plaintiff may enter judgment in its favor 
and against the défendant for $100 with costs. 

The conclusion reached, we think, to be in harmony with the con- 
struction placed upon the act by the Interstate Commerce Commission 
and with the adjudged cases. I. C. C. Ruling of March 16, 1908, No. 
287-D • I. C C. "Hours of Service" Pamphlet, page 48 ; United States 
V. Houston, 205 Fed. 344, 125 C. C. A. 481 ; Chicago v. United States, 
226 Fed. 27, 141 C. C. A. 138 ; Brooklyn v. United States, 239 Fed. 287, 
C. C. A. (Hough, C. J., January 9, 1917, Second Circuit). 

We do not understand the ruling in United States v. Erie, 237 U. 
S. 402, 35 Sup. Ct. 621, 59 L. Ed. 1019, to be in conflict with the con- 
struction placed upon tlie présent act. That case involved the Safety 
Appliance Act. There are air brake, and also automatic coupling and 
"grabhold," provisions in the act. The court distinguished between 
thèse requirements, holding the oije to refer to the train and the others 
to the cir, as the unit. The air brake was required only when the 
Company was about "to run a train." This was held to hâve a dif- 
férent meaning from the intra-yard movement of cars in assembling 
or classification work in the mère make-up of trains, or in the mère 
switching opérations in the breaking up of trains. 

It is worthy of remark, however, that the Suprême Court held 
(reversing the court below) that the movement of a number of cars 
forming a train from one yard to another was a train movement with- 
in the meaning of the air brake provision, although the yards were 
so intimately and closely connected that both the District Court and 
the Circuit Court of Appeals found them to be only one yard. 

The gênerai expressions emploved in the opinion in Missouri v. 
United States, 211 Fed. 893, 128'C. C. A. 271, may well be quoted 
in support of the défense hère. We are always, however, as has fre- 
quently been observed, to read the language of every opinion in the 
light of the facts of the case. The case as ruled was that a mère 
switchman is not within the act, although he, in addition to the work 
of a switchman, gives by téléphone information upon which a train 
movement is made. His primary duty was to throw a switch. He 
certainly gave no "orders" by téléphone, and there is nothing in the 
case to indicate that he thus received any. The likeness which the 
court found between him and the brakeman, who is sent to flag a train, 
makes clear the thought upon which the ruling was based. The want 
of likeness between him and a dispatcher emphasizes it. The gênerai 
expressions used hâve référence, we think, to the likeness there must 
be between a dispatcher and the "other employés" meant by Congress. 
We bave held (and we do not find Missouri v. United States necessa- 
rily to be read to mean otherwise) that "other employés" does not 
mean an employé of the same class as dispatchers or an employé who 
is properly classified as a dispatcher, but means one whose message 
or act opérâtes as a command to others, or is sent or done in obédience 
to a command received by him, when the command is electrically trans- 
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mitted. We hâve not held that there is no likeness between one des- 
ignated by the, act as operator and one designated as "other employé." 
There is and necessarily must be a likeness, both with respect to an 
"order" being transmitted and the mode of transmission. To repeat 
the attempt to mal<e the distinction clear, we décline to hold that both 
must belong to the same class, and hold that they are in différent class- 
es ; but we also hold that there is not only a likeness between, but 
also an inclusion of one class with the other. "Operators," as named 
in the act, belong to the "other employés" class ; but an "other em- 
ployé" need not belong to the "operator" class, although there is the 
likeness indicated. Each is an employé ; each gives, receives, or trans- 
mits orders ; and the transmission to or f rom each is by telegraph or 
téléphone. 

The Missouri case rules that the switchmen in that case did not 
belong to any of the classes to which the act confines itself . The ap- 
plication of that case to the présent one may be summed up in the 
expression there made use of with respect to the case of United States 
V. Houston: "The facts of that case differ from the facts of this." 
The same comment may be made upon the ruling in United States v. 
Chicago (D. C.) 219 Fed. 1011, and emphasized. 

Ail of thèse cases recognize, as does United States v. Florida, 222 
Fed. 33, 137 C. C. A. 571, the substantial différence, as well as dis- 
tinction, between a conductor or switchman and the "other employés" 
whom Congress had in mind. The primary and real character of the 
employment is not changed by the occasional emergency use of a 
téléphone. Hère, again, we are dealing with an entirely différent state 
of facts, as the regular and primary duty of thèse yardmasters is to 
direct train movements, and they do so by the use of the téléphone. 
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THE STRATHEARN. 
(District Court, N. D. Florida. January 2, 191T.) 

1. Seamen <S=»24 — Wages — Pabt Patment at Intermediate Poets — Con- 

STKUCTION OF STATUTE. 

Under Seamen's Act March 4, 1915, c. 153, § 4, 38 Stat. 1165, whlch 
provides that every seaman shall be entltled oa demand to receive one-half 
part of ttie wages which he shall hâve then earned at every port where 
the vessel shall load or deliver cargo, and that a refusai of his demand 
shall release hlm from hls contract and entitle him to full payment of 
wages earned, "provided such a demand shall not be made before the 
expiration of nor oftener than once in five days," a seaman is not entitled 
to maUe such a demand untll the vessel has beert In port for at least 
five days. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 123-128; Dec. 
Dig. 0=24.] 

2. Admiealty ®=525 — Suit Bbtween Fobeigneks — Discekxionary Jueisdic- 

TION. 

The practice, In case of the Institution of a suit in admiralty between 
dtizens of a foreign country, of notifying the consul of that country that 
he may if deslred make objection to the taking of jurisdiction, has for 
object the speedy adjustment between the parties, and, where no such 
objection is made until final hearing and after one of the parties has left 
the jurisdiction, the court may properly, if justice to the other party re- 
quires it, retain jurisdiction of the case. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §§ 2GO-264; 
Dec. Dig. ©=25.] 

'.',. Seamen <S=521 — Wages — Deseetion. 

Seamen on a British vessel who left their ship in an American port 
without good cause held désertera and not entltled to recover wages 
under the British law. 

[Ed. Note. — For other cases, see Seamen, Cent Dig. §§ 92-110; Dec. 
Dig. ®=>21.] 

4. Seamen <©=>21 — "Deseetee." 

The Word "déserter," as appUed to seamen, means one contlnually and 
Intentionally absent from the ship, constitutlng a quittlng of the service 
of the vessel. 

[Ed. Note. — For other cases, see Seamen, Cent Dig. §§ 92-110; Dec. 
Dig. <g=321. 

For other définitions, see "Words and Phrases, First and Second Séries, 
Déserter.] 

In Admiralty. Suit by Hugo Ronlund, John Hoikkla, and John 
Dillon against the British steamship Stratheam. Decree for respond- 
ent. 

Blount & Blount & Carter, of Pensacola, Fia., and Ralph James M. 
Bullowa, of New York City, for the steamer. 

Frédéric R. Coudert and Howard Kingsbury, both of New York 
City, as amicus curise on behalf of British Consul. 

SHEPPARD, District Judge. This case concerns two seamen and 
a carpenter of the British steamship Strathearn, who assumed that 

gssFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgesta & Indexes 
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they were entitled to invoke the provisions of the new so-called S^a- 
men's Act of 1915, under which they made demand on the master 
of the Strathearn for wages under section 4 of the act. Upon the 
master's refusai to coraply with their demands, they quit the service of 
the ship and libeled. 

The Strathearn arrived in the Port of Pensacola between 5 and 6 
o'clock July 31, 1916, and shortly thereafter the libelants left her 
under the following cjrcumstances : 

Hugo Ronlund went ashore on the morning following the ship's 
arrivai in Pensacola, without permission and against the express com- 
mand and orders of the master. Ronlund was dissatisfied with the 
hours of service on the ship, and upon a dispute with the master regard- 
ing the matter proceeded to the consul. While ashore for this pur- 
pose, he leamed that there had been passed by Congress an act con- 
ferring great benefits upon seamen. He then sought a lawyer's ad- 
vice. Thereupon the seaman's trouble over the hours of service was 
overshadowed by the prospects of payment of half wages in port. 
Ronlund then proceeded aboard ship to demand half wages due him 
up to that date. The master refused. Thereupon Ronlund left the 
service of the ship and libeled. 

John Koikkla left the ship without permission on the morning of 
August 1, 1916, within 24 hours of the Strathearn's arrivai on the 
31st of July, ostensibly to see a doctor. The whole day of August Ist 
passed with Hoikkia on shore and without his having seen a doctor. 
The day following, Hoikkia saw a doctor about some injuries he 
had received, and returning to the ship, ignorant of the beneficent 
provisions of the Seamen's Act, was "put wise" to the "American 
iaw." In conséquence of which Hoikkia followed Ronlund's example. 

John Dillon, not as sagacious as the author of the work on Munici- 
pal Corporations, but content with the distinction of ship's carpenter, 
likewise left the Strathearn on the morning of August 2d. Dillon's 
right to recover dépends upon his conduct at the time. There is tes- 
timony that Dillon subsequently returned to the ship and worked, but 
that he made no claim for wages for such time. He worked aboard, 
it appears, simply for food and lodging, intending to pay for same 
when he recovered from the ship. Dillon, it seems, had some trouble 
with the boatswain. The master did not adjust the matter satisfac- 
torily^ and he also came ashore to see the consul, but received no "sat- 
isfaction" from that source. While ashore for this purpose, Dillon met 
the other two libelants, who advised him of the salutary provisions 
of the new Seamen's Act. Thereupon Dillon hied himself to a law- 
yer's office. Afterward he, too, returned to the ship and demanded 
half of his wages due and, upon a refusai by the master, quit the ship 
and her service. 

The foregoing is a brief summary of the évidence. 

Counsel on both sides hâve argued at great length on the rights of 
the libelants to recover under the La Follette Act March 4, 1915, c. 
153, 38 Stat. 1164, and, if not under that act, then under the gênerai 
British Iaw. 
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For reasons of expediency the case will be treated with a vîew to 
liability of the ship under the Seamen's Act of 1915; and, secondly, 
the right of libelants to recover under the British law. 

[1] First, it is contended by libelants that they are each entitled 
to recover under the La Follette Act, § 4, which is as foUows : 

"Every seaman on a vessel of the United States shall be entitled to receive 
on demand from the master of the vessel to which he belongs one-half part 
of the wages which he shall hâve then earned at every port where such 
vessel, after the voyage has been commenced, shall load or dellver cargo be- 
fore the voyage is ended and ail stipulations in the contract to the contrary 
shall be vold: Provided, such a demand shall not be made before the ex- 
piration of, nor oftener than once in flve days. Any failure on the part of 
the master to comply with this demand shall release the seaman from hls con- 
tract and he shall be entitled to full payment of wages eamed. • • * And 
provided further, that this section shall apply to seamen on foreign vessels 
while in harbors of the United States, and the courts of the United States 
shall be open to such seamen for its enforcement" 

— because, upon the arrivai of the Strathearn in Pensacola, and after 
occurrence of the facts recited in the summary, each seaman demanded 
of the master one-half part of his wages, which request was refused ; 
and because of such refusai they rightfuUy left the service of the 
ship, for the act ipso facto put an end to libelants' respective contracts 
for service and entitled each of them to recover full wages for the 
time on board. 

The respondent questions primarily the applicability of the Sea- 
men's Act on constitutional grounds ; and, secondly, dénies the right 
of libelants to recover wages under the British law, which is the 
law of the contracts in this case. 

Pretermitting the subject which evoked most of the argument, viz. 
whether the Seamen's Act would apply to a case where ail of the 
parties to the action are foreigners and under a foreign flag, or the 
constitutionality of the act, it is certain that the statute applies only 
to cases embraced by its terms, and that such cases must meet the ex- 
press requirements of the act to set the remédiai provisions into opér- 
ation. 

From the uncontradicted évidence it appears that each of libelants 
left the service of the Strathearn within 48 hours of her arrivai; that 
it was within this time and before the expiration of the statutory 
"five days" that they made their demands on the master for half part 
of the wages earned. 

By référence to the act it will be noted that seamen are entitled to 
receive on demand one-half part of their wages then earned at every 
port where such vessel shall load or discharge cargo, etc., "provided, 
such a demand shall not be made before the expiration of * * * 
five days." Therefore the demand of libelants was unseasonably 
made, and the statute did not apply, and there can be no question 
of liability under it. 

[2] AU of the parties to this case are foreigners, and their rela- 
tions and obligations arise out of a contract entered into in a foreign 
country and are subject to the laws of such country. 

This controversy is a matter closely related to the internai discipline 
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of the ship and primarily one of consular adjustment. Where ail of 
the parties, as hère, are foreigners, the approved practice is to hâve 
the consul of such foreign country notified in order that he may make 
such objection as he may choose to the court taking jurisdiction. In 
this case the court did not require the consul to be notified in the regu- 
lar way. Hère it was deemed unnecessary, for the consul had un- 
equivocal notice of the demands of the seamen and of the subséquent 
proceedings taken by libelants. In the absence of such protest in 
limine, the court exercised its discrétion and took jurisdiction of the 
case. Not until the final hearing did the consul see fit to object to the 
court taking jurisdiction. This, too, after the jurisdiction had attached 
and the court had exercised its discrétion. 

Obviously the purpose of giving notice to the consul of disputes of 
this character is to facilitate speedy adjustments between the parties, 
and settle them according to the laws and régulations of the country to 
which the ship belongs. As citizens of the same country, it is good 
policy to refer the matters to their consular représentative. But this 
practice has in view the speedy adjustment of the difficulty ; and where 
the consul has remained passive and allowed one of the parties to départ 
the jurisdiction without adjustment, and the seamen are left behind to 
seek other employment in a foreign country, as is the présent instance, 
in the opinion of the court furnishes the "spécial reason" for moving 
the court to take and retain jurisdiction of the case (The Belgenland, 
114 U. S. 355, 5 Sup. Ct. 860, 29 L. Ed. 152), for to remit the parties, 
under such circumstances, to a foreign tribunal after long delay and 
untold inconvenience, would work hardship, if not ultimately a defeat 
of justice. 

[3, 4] Such considérations will influence the fédéral courts in taking 
jurisdiction, and in such cases administering the law of the country to 
which the parties belong. The record has been examined carefully, 
and I am fully convinced that in each case the éléments of désertion 
are clearly made out. Libelants insist upon irregularities in the pro- 
ceedings necessary to hâve them legally logged as deserters. There is 
no merit to this contention. It would be utterly impracticable to read 
over an entry in a logbook to a déserter and to receive and enter his 
reply thereto. A "déserter" is one continually and intentionally ab- 
sent from the ship, constituting a quitting of the service of the vessel. 
The facts hère show an animus non revertendi. 

Libelants attempt to justify their absence from the ship on the 
ground that they came ashore to assert a légal right, and tried to do so 
within a reasonable time. From the law and the facts of the case it is 
clear that libelants had no rights which could be successfully asserted 
at the time. If they assumed they were entitled to the benefits of the 
Seamen's Act and left the service of the Stratheam on that ground, 
and it thereafter developed that no such rights had accrued, they inter- 
preted the law at their péril. 

Counsel may prépare decrees dismissing the libels. 
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UNITED STATES v. NORTH GERAI AN LLOYD, 

Pistrict Court, S. D. New York. January 13, 1917.) 

No. 24. 

1. SHIPPING <®=>81(1) — LlABILITY OP VESSEL — INJUKY TO SUBMAIIINE CABLE— 

Négligent Navigation. 

A steamship wliich went ashore In the Narrows and dropped her anclior 
held llable for Injury to the govemment cables from Ft. Wadsworth to 
Ft. llamilton, wlilch were broken by her anchor, both because of négli- 
gence in the grounding and In handling the anchor when she was 
floated, although the captaln was advised of the présence of the cables. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 341, 344, 345, 
347.] 

2. Admiealty <®=»22 — Jueisdiction — Suit fob Injubt to Submarine Cable. 

Admiralty bas jurisdiction of a suit l'or damages against a navigating 
vessel for injury to a submarine cable lying on the bottom of a channel. 
[Ed. Note.— For other cases, see Admiralty, Cent. Dig. i§ 222-234.] 

In Admiralty. Suit by the United States against the North German 
Lloyd. Decree for libelant. 

H. Snowden Marshall, U. S. Atty., and Ben A. Matthews and John 
Hunter, Jr., Asst. U. S. Attys., ail of New York City. 
Joseph D. Bedle, of New York City, for respondent. 

M ANTON, District Judge. [1 ] On May 27, 1909, the respondent's 
ship Princess Alice went ashore ofî Ft. Wadsworth, and it is claimed 
by the libelant, injured the government's cables extending from Ft. 
Wadsworth to Ft. Hamilton. The claim is that she negligently went 
aground, and thereafter, without exercising due care, her anchor came 
in contact with the cables causing the injury. The contact of cable 
and anchor is sought to be proven circumstantially by the libelant. 
Cable signs indicating the présence of submarine cables were on the 
fort and on the southeast face of Battery Weed. This was a gray 
building at the water's edge on which is located the Ft. Wadsworth 
light. Another sign on uprights in letters about nine inches high was 
located on the bank. The claim is made, however, that because of the 
condition of the weather, which was foggy, thèse signs could not be 
seen. The cables were in good condition just before the grounding 
of the vessel and had been used. Six hours after the vessel floated, 
the cables were found to be damaged. 

At the time of grounding, the Princess Alice was being piloted by 
a licensed harbor pilot, the captain in charge, and was moving in the 
most extensively used water in America. She went aground in the 
daytime in this widely traveled channel, and the évidence warrants 
a finding that the grounding of the vessel was due to the captain's fail- 
ure to give the pilot the correct déviation of the compass for the 
course that would hâve taken his ship through the Narrows and safely 
out to sea. Pilot Akerman says that, had it not been for this error, 
his ship would never hâve grounded. It seems to be the captain's duty 

<S=»For other cases see aame toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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to give the pilot the correct déviation of the compass and to check up 
his course. 

It is the government's theory that the stearaship, when she first real- 
ized the danger of going ashore, dropped her anchor and dragged it 
inshore, picking up the cables as the anchor dragged over their loca • 
tion, and thereafter the anchor chain was pulled in, causing the cables 
to be pulled taut, but not damaging the same. At high tide the vessel 
was floated by using her own power, both angines full speed astem, 
with the assistance of some eight or ten tugboats. With this force 
supplied, the ship moved from her position, and the anchor then en- 
tangled in the cables, snapped the cables, parting them into varions 
sizes. The cable hut at the Ft. Wadsworth side was to the starboard 
of the vessel, and her anchor fast to the cables was out on the star- 
board side, and thèse cables ran immediately from the quartermaster's 
dock to the anchor and thence under the vessel as she lay grounded. 
In this position the strain of the anchor on the cables as the vessel 
was moved ofF shore would slide along the cables and pull the cables 
or slide them along the keel of the vessel, 

Early on the moming of the 28th, it was learned that the cables had 
been torn out during the night. The armor was torn off the insula- 
tion, showing that it had been a very heavy strain. The cable was 
found 200 feet off the end of the quartermaster's pier and was broken 
ofï and pulled right out to sea ; that is, in the river. The chain hold- 
ing it and the ring boit and fastening in the concrète in the cable hut 
were torn out and jammed in the conduit, smashing the conduit pipes. 
The splices of the cable were broken open, and the water poured into 
it and destroyed the cable by soaking the paper. The point of contact 
is given as 100 feet from the end of the quartermaster's dock. 

'The testimony, given in considérable détail, indicates a very severe 
strain and subséquent breaking of the cables. If the anchor of the 
vessel came in contact with this cable, it, with the subséquent fîoating 
of the vessel with the anchor entangled, would be a sufficient reason 
for the very much damaged condition of the cable. 

While no one saw the anchor actually in contact with the cable, the 
location of the grounding of the vessel, together with the subséquent 
finding of the cables in the condition as found, and the time of the 
finding thereof, justifies a finding from the circumstances that the 
Princess Alice was responsible for the damage to thèse cables. 

That the running aground of the vessel was négligent could hardly 
be disputed in view of the évidence of Pilot Akerman taken in con- 
junction with the location of the grounding of the vessel. After the 
vessel grounded, Capt. Hines pointed but tlie location of the cables to 
the captain of the Princess Alice, told him to exercise care so that his 
anchor might not become entangled with it, and Col. Haan gave notice 
to one of the tug captains, who was engaged in attempting to float the 
vessel, of the location of the cables with instructions to tell the cap- 
tain of their location. This message was delivered. Therefore the 
captain of the vessel had spécifie warning as to the location of the 
cables if the signs on the fort were not sufficient notice to him in view 
of the foggy condition of the weather. So handling the anchor, after 



UNITED STATES V. NOETH GERMAN LLOYD 589 

such notice, as to permit it to corne in contact with the cables, as the 
évidence inferentially justly permits, in my opinion, was négligence. 

The évidence further justifies the finding that the ship was without 
the anchorage limits which extend from the lighthouse shown on the 
government Exhibit I, in a northerly direction. The course of the 
Princess Alice as she lay aground was about south-southwest or south 
by W6st. The bow of the Princess Alice was about 15 feet from tlit 
sea wall, which in turn was about 20 feet from the wall of the fort. 
The lighthouse was further in, so that the bow of the ship must hâve 
been abôut 50 feet from the line of the anchorage limits. The bow 
of the ship was the point of the ship nearest the anchorage limits, for 
the course of the ship and the anchorage line diverge northward. 

The Act of February 29, 1888 (25 Stat. L. 41 ; Comp. St. 1913, § 
10090), section 4 thereof, makes it a crime for the master of any ves- 
sel to fail in proper observations of the rules and provisions of the 
International Convention for the protection of submarine cables, and 
section 8 provides; 

"That the penalties provided in thls Act for the breaklng or Injurlng of a 
submarine cable shall not be a bar to a stiit for damages on account of isueli 
breaking or injury." Comp. St. 1913, § 10094. 

[2] Thèse facts require a finding that the Princess Alice was neg- 
ligently grounded and afterward floated in a négligent manner, resuit- 
ing in injury to the cables in question, and will warrant a decree for 
the lihelant unless the respondent's claim that admiralty has no juris- 
diction be sound. 

The case of Postal Telegraph Cable Co. v. P. Sanford Ross (D. C.) 
221 Fed. 105, settles this claim adverse to the respondent unless it 
can be said that this rule was not approved in The Raithmoor, 241 U. 
S. 166, 36 Sup. Ct. 514, 60 L. Ed. 937. Judge Chatfield in the former 
case decided that a dredge coming in contact with a submarine tele- 
graph cable crossing a tidewater navigable channel and resting on the 
bottom, although fastened on shore at each end for connection with 
land wires, was responsible in admiralty for damages inflicted on such 
cables due to the négligence of the dredge, holding that, where a cable 
lies in the bottom of a channel, it is within the admiralty jurisdiction 
and is maritime. 

Counsel for respondent argues, however, that this rule was not 
approved in the later Raithmoor Case, while the case of Postal Tel- 
egraph Cable Co. v. Ross was cited to the Suprême Court. It is not 
discussed in the opinion, nor is it disapproved. In the Raithmoor Case, 
a libel was filed in rem against the steamship Raithmoor to recover 
damages for tort due to the steamship -while coming up the Dela- 
ware river, coming in contact with a scow or pile driver and a struc- 
ture then being erected by the United States government to serve as 
a beacon and with a temporary platform used in connection with the 
work of construction. The Suprême Court held, reversing the Dis- 
trict Court, that jurisdiction in admiralty existed under thèse facts. 
The court said: 

"We regard the location and purpose of the structure as controlUng from 
the tiine the structure was begun. It was not belng built on shore and await- 
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Ing the assumptlon of a maritime relation. It was In course of construction In 
navigable waters, that Is, at a place where the jurlsdlctlon of admiralty In 
cases of tort normally attached — at leaSt In ail cases where the wrong was 
of a maritime character." 

As I read this décision, I do not think it essential that the object 
injured should itself be an aid to navigation before liability attached 
in admiralty. Its location is controlling, and if, by reason of its lo- 
cation, it has a maritime relation, it is within the admiralty jurisdiction. 

Since the injuries had to do with the opérations of navigation, and 
the cable itself was connected with the subject of navigation when 
occupying some portion of the navigable channel, and was not a struc- 
ture on land nor affixed thereto as a part thereof, I am of the opinion 
that admiralty has jurisdiction, and for thèse reasons will grant a 
decree in favor of the libelant. 



JOHNSON-BROWN CO. v, DELA W ARE, L. & W. R. CO. 
(District Court, S. D. Georgla, Albany Division. February 20, 1917.) 

1. Equity <S=>119 — Pbocess — Stjbstitdtbd Sebvice — Okdeb — Necessitt. 

Sùbstltuted service of a blll In egulty agalnst a forelgn corporation, 
made on Its attorney wlthout any order havlng been procured therefor, 
Is invalid ; the proper procédure being to apply for an order for such serv- 
ice, accompanied by an affidavit showing its necessity. 

[Ed. Note.— For other cases, see Bqulty, Cent. Dlg. §§ 296-302.] 

2. Caeriees <S=»177(4) — Damage to Fbeight — Liability of Connecting Car- 

BIEK — CAEMACK AMENDMENT. 

Under the Carmack Amendment (Act June 29, 1906, c. 3591. § 7, pars. 11, 
12, 34 Stat. 593 [Comp. St. 1013, § 8592]), maklng the initial carrier liable to 
the shlpper for damages to the good.s while in the haiids of any Connecting 
carrier, whlch superseded as to Interstate shlpments ail remédies given by 
the States, a shlpper cannot sue a subséquent Connecting carrier to re- 
strain recovery of freight charges, and enforce a set-off agalnst them for 
damages to the goods in shipment, where there is no showing as to the 
carrier on whose Unes the damage occurred. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 791-803.] 

3. Carriers <S=>196 — Fbeight Charges — Régulation — Set-Off. 

A plea of recoupment for damages to the shipment to defeat the rali- 
road company's charges Is contrary to the act of Congress requlrlng the 
freight to be paid only in cash. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 879-887.] 

In Equity. Suit by the Johnson-Brown Company against the Dela- 
ware, Lackawanna & Western Railroad Company for injunction and 
équitable set-off. On motion to dismiss the bill and answer filed by 
défendant. Bill dismissed. 

R. J. Bacon and R. H. Ferrell, both of Albany, Ga., for complain- 
ant. 
James Tift Mann, of Albany, Ga., for défendants. 

©;»For other cases see sarae topio & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexe» 
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SPEER, District Judge. [1] This is a bill filed to restrain an ac- 
tion brought by the Delaware, Lackawanna & Western Railroad Com- 
pany to recover freight charges on a certain carload of melons. The 
défendant company is a corporation and citizen of another state. The 
equity suit filed hère was served upon its attorney. No order of 
court was granted or sought authorizing such substituted service. This 
seems essential to its validity. In the case of Bartlett et al. v. His Im- 
périal Majesty the Sultan of Turkey and Others (C. C.) 19 Fed. 346, 
it was held by Circuit Judge Wallace that an order authorizing such ' 
service would be granted upon presenting a sufficient afddavit. In 
Pacific Railroad v. Missouri Pacific Railway Co. et al. (C. C.) 3 Fed. 
772, after pointing out that the process of a court does not extend be- 
yond the territorial limits, except in cases to enforce a légal or équita- 
ble lien claim against real or personal property within the district 
where the suit is brought, Mr. Associate Justice Miller, for the court, 
announces : 

"As regards the subpœnas served on solicltors and attomeys for persons 
liefore the court in the former suit, the course of procédure in such cases has 
been well settled by the former practlce of this court; and that is that, be- 
fore such service can be of any validity, an application to the court must be 
inade setting forth the circumstances which render such a sen'lce on the at- 
torney or sollcitor proper, and the order obtained from the court directing that 
service be made, and that such sen'ice, when made, shall answer as a substi- 
tute for actual service on the party so represented by the attorney."' 

[2] But, if properly served, the bill cannot be maintained. It is 
based upon a claim that he has a right to set ofï damages to his melons 
against the freight charges of the défendant compan}\ Now the ac- 
tion for freight charges was not brought against the initial carrier. 
Nor is it alleged in the bill that the injury sustained by the fruit oc- 
curred on the line of the défendant company. The injury resulted 
from delay in the shipment, but the bill does not disclose which of the 
succeeding or Connecting carriers on whose line the delay occurred. 
Before the enactment of the controlling législation of Congress on this 
subject, there was — 

"such a diversity of législative • * * holding that it was practically Im- 
possible for a shipper engaged in a business that extended beyond the confines 
of his own state, or for a carrier whose Unes were extensive, to know without 
considérable Investigation and trouble, and even then oftentimes with but 
little certainty, what would be the carrier's actual responsibility as to goods 
dellvered to it for transportation from one state to another. The congression- 
al action has made an end to this diversity ; for the national law Is para- 
mount and supersedes ail state laws as to the rights and liabilities and exemp- 
tions created by such transaction." Opinion of Mr. Justice Lurton in Adams 
Express Co. v. Croniuger, 226 U. S. 505, 33 Sup. Ct 151, 57 L. Ed. 314, 44 L. 
B. A. (N. S.) 257. 

The language used by the learned justice was taken from the opin- 
ion of Mr. Justice Powell in Southern Pacific Co. v. Crenshaw, 5 Ga. 
App. 675, 687, 63 S. E. 865. Associate Justice Lurton continues : 

"ïhat the législation supersedes ail the régulations and policies of a particu- 
lar state upon the same subject results from its gênerai character. It em- 
braces the subject of the liability of the carrier under a bill of lading which 
he must issue, and limits his power to exempt himself by rule, régulation, or 
contraet. Ahnost every détail of the subject is covered so completely that 
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there can be no rational doubt but that Congress intended to take possession 
of the snbject and supersede ail state régulation with référence to it." 

See, also, Texas & Pac. Ry. v. Abilene Cotton Mills, 204 U. S. 426, 
27 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 1075. 
Justice Lurton continues : 

"To eonstrue this proviso as preservlng to the holder of any such bill of 
ladlng any right or remedy whlch he may bave bad under existlng fédéral 
law at the tlme of bis action glves to It a more rational interprétation tban 
•one wbleb would préserve rights and remédies under existing state laws, for 
the latter vlew would cause the proviso to destroy the aet Itself. One illustra- 
tion would be a right to a remedy against a succeeding carrier, in préférence 
to proceeding against a primary carrier, for a loss or damage Ineurred upon 
the Une of the former. The liabillty of such succeeding carrier In the route 
would be that imposed by this statute, and for which the flrst carrier mlgbt 
bave been made liable." 

Construing this controlling décision, we must reach the conclusion 
tliat the plaintiff's suit should hâve been brought against the initial 
carrier. That is the eiïect of what is widely knovvn as the Carmack 
Âmendment. In order to avoid the great confusion which existed on 
this subject, Congress, by the âmendment, has afïorded the shipper 
the most convenient means of redress from any carrier, which, by in- 
terrelation, had undertaken to transport his goods in Interstate com- 
merce. The simplicity and effectiveness of this remedy would be ren- 
dered ndgatory if the shipper was at liberty to single out and sue any 
one or more of the succeeding carriers. The recourse of the initial 
carrier, if not to blâme, is to adjust its loss with the succeeding car- 
riers, which are blâmable. 

[3] Besides, the attempt in this bill to defeat the railroad company's 
charges for freight by the plea of recoupment has been held obnoxious 
to the act of Congress. In Chicago & Northwestern R. R. Co. v. Wm. 
S. Stein Co. (D. C.) 233 Fed. 716, it was held that in an action by an 
Interstate carrier for freight charges a shipper cannot set off a claim 
for injuries to the goods ; for the freight can be paid only in cash, and 
such set-offs would open the door to fraud and discrimination. The 
same doctrine was held and elaborated in the case of Illinois Centrai 
R. R. V. W. L. Hoopes & Sons (D. C.) 233 Fed. 135. 

For thèse reasons, or either of them, the bill must be dismissed. 
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MANITOU SPRINGS MINERAL WATBR CO v. SCHUELER et al. 

(Circuit Court of Appeals, Eighth Circuit. February 1, 1917.) 

No. 4608. 

1. Tkade-Mabks and Tbade-Names <@=99— Protection. 

To entltle a name to équitable protection as a trade-mark, the rlglit to 
its use must be exclusive, and not one whlch others may employ wlth as 
mueh truth as those who use It, even though the use by the second pro- 
dueer, In descrlbing faithfully hls produet, of a name or comblnation al- 
ready in use by another may bave the effect of causing the public to mls- 
take the orlgln or ownership of the produet, and hence no one can apply 
geographieal names to well-known articles of commerce so as to prevent 
others in the same terrltory from truthfully using the same désignation. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i 13.] 

2. Tbade-Maeks and Trade-Names i®=3(3) — Nature of Tkade-Maek. 

A trade-mark must, elther by Itself or by association, point dlstinctively 
to the orlgln or ownership of the article to whlch it Is appUed, and no one 
can clalm protection for the exclusive use of a trade-mark or trade- 
name which would practically give hlm a monopoly in the sale of any 
goods other than those produced or made by hlm. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 6.] 

3. Teade-Makks and Trade-Names ®=>66 — Kigiit to Trade-Maek. 

The first approprlator of a name or devlce polnting to his ownership, or 
which, by belng associated wlth articles of trade, has acqulred an under- 
stood référence to the orlginator, or manufacturer of the articles, Is In- 
jured whenever another adopts the same name or device for slmllar arti- 
cles, because such adoption is in effect a false représentation that the pro- 
ductions of the latter are those of the former. 

4. Trade-Mabks and Trade-Names <S=>9 — Gkogbaphicai, Names. 

Where a geographieal name acqulres a secondary slgnificance. Indicative 
not only of the place of manufacture, but of the name of the manufac- 
turer or producer, and the excellence of the thlng manufactured or pro- 
duced, an exclusive rlght to such name may be asserted as agalnst every 
one not doing business within the same geographieal Umits, and even as 
agalnst hlm If the name be used fraudulently to mlslead buyers. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. i 13.] 

5. Teade-Mabks and Trade-Names <S=»7 — Subject-Matter — Natukal Pbo- 

duct. 

One who owns and controls the source of a partlcular natural produet, 
such as a spring of minerai water, Is entltled to be protected in the name 
given to that produet, provlded it is one otherwise subject to exclusive 
appropriation as fully as in the case of any article, or artiflcial produet of 
manufacture. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 11.] 

6. Tbade-Mabks and Trade-Names <S=>9 — Geogeaphical Names — Right to. 

A geographieal name whlch for a long period has referred excluslvely 
to a produet made at the place and not to the place itself may be properly 
used as a trade-mark, and In such case, notwlthstandlng the manufacturer 
of the original produet removed to another loeallty, he is entltled to re- 
tain the use of the name. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 13.] 

®::;3For other cases see samo topic & KEY-NVMBEB lu ail K*7-Number«(l DigesU Jk iDdsxst 
239 F.— 38 
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7. Tkade-Marks and Teade-Names iS=»92 — Infringement — Pleadino — Bill. 

Inartlflclallty of statement In a bill to enjoin tlie Infrlngement of a 
trade-mark will not justify dismlssal of the bill in Umine If a cause ol 
action Is substantially pleaded. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. Si 102, 103.] 

8. Teade-Marks and Tbade-Names <S=>21 — Rioht to — Priobitt. 

The exclusive right to the use of a mark or device elaimed as a trade- 
mark is founded on priority of appropriation, althougli absolute priority, 
like that required of an Inventor in a patent, is not necessary. 

[Ed. Note. — For ottier cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 24.] 

9. Tbade-Maeks and Tbade-Names ®=992 — Right to — Infrinqement. 

A bill, alleging that complainant's predecessors acquired possession of 
springs known from time immémorial as the "Manitou Sprlngs," that be- 
Ing the Indlan name thereof, that its predecessors and complainant long 
marketed the waters thereof under the name "Manitou," using such name 
as a trade-mark in connection with the words "Original Natural Minerai 
Ginger Champagne Bottled at the Famous Effervescent Springs Lying at 
the Foot of Plke's Peak, Colo. Manitou, Colo. U. S. A.," and that défendant 
acquired another spring, discovered in the same locality, but not in the 
same group, and disposed of Its waters under the name "Manitou," suffi- 
clently states a cause of action for équitable relief, particularly in view 
of the allégations of the reglstratlon of the trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 102, 103.] 

10. Tbade-Maeks and Tbade-Names <S=>9 — Beoistbation. 

Under Trade-Mark Act Feb. 20, 1905, c. 592, § 5, 33 Stat. 725 (Comp. 
St. 1913, § 9490), providlng that nothlng shall prevent the reglstra- 
tlon of any mark used by the applicant or his predecessors whlch was 
In actuar exclusive use as a trade-mark of the applicant or his predeces- 
sors from whom he derived title for 10 years next precedlng the act, com- 
plainant and Its predecessors, having enjoyed an actual and exclusive 
use of a geographieal name as a trade-mark for 10 years next preceding 
the passage of the act, is entitled on reglstratlon to protection, not- 
withstandlng the name be regarded in a sensé merely geographieal. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 13.] 

Appeal from the District Court of the United States for the District 
of Colorado; John A. Riner, Judge. 

Bill by the Manitou Springs Minerai Water Company, a corporation, 
against J. Schueler and others, copartners doing business under the 
name and style of Ute Chief Minerai Water Company. From a de- 
cree dismissing the bill, complainant appeals. Reversed and remanded, 
with directions. 

Ralph Hartzell, of Denver, Colo., for appellant. 

Charles W. Waterman, of Denver, Colo. (Caldwell Martin, of Den- 
ver, Colo., on the brief, and John A. Gallaher, of Denver, Colo., of 
counsel), for appellees. 

Before SANBORN, Circuit Judge, and TRIEBER and VAN VAIv- 
KENBURGH, District Judges. 

VAN VAEKENBURGH, District Judge. Appellant, complainant 
below, is a corporation under the lavi^s of Colorado. Appellees, de- 

®=»For other cases see same topic & KEY-NUMBER In ail Key-Numb«red Dlgests & Indexée 
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fendants below, are citizens and résidents of the state of Colorado, and 
are copartners, under the firm name and style of the Ute Chief Min- 
erai Water Company, with their principal place of business in the town 
of Manitou in said state. In its bill plaintiiï states that : 

It "Is the owner and In possession of a large tract of land in the clty of 
Manitou and state of Colorado, and of a certain group of large and valuable 
springs of minerai water situate npon sald lands, whlcli sald group of spriugs 
are and from tlme immémorial hâve been known as 'Manitou Springs,' as wilt 
be hereinafter more particularly set forth. That plalntlff and its predeces- 
sors in interest hâve owned and been In possession of sald tract of land and 
sald springs for many years. That prlor to the settlement and occupation of 
the région novc linown as the state of Colorado, the said group of springs had 
been discovered by the Indian races which then occupied said région, and 
that the Indians, in récognition of the agreeable, médicinal, and curatlve 
properties which the waters of said springs possessed, had given to sald group 
of springs the name of 'Manitou' which is a word used In Indian mythologj- 
indicatlng the name of the Indian 'Great Spirit' or 'Deity.' This name so glven 
to the sald group of springs by the Indian races was made known to the first 
settlers and explorers of the région by the Indians, and the said group of 
springs retained the said name and was so denomlnated from that tlme forth 
until the présent. That In due course the lands in sald région were explored 
and settled upon by citizens of the United States, and the sald tract of land 
embracing sald group of springs was acqulred by the first predecessors In 
interest of this plaintifC, and from the tlme of said first settlement upon said 
tract of land until the présent date, the said group of springs bas been called 
and known as 'Manitou Springs' and has been so known by the successive 
owners thereof and as well by the public at large. That at ail of the timt's 
herein mentioned the waters of said springs hâve been known as 'Manitou 
Water,' and the said name has been exclusively applled to the waters pro- 
duced from the said springs and to no other water. That soon after the settle- 
ment and occupation of the région now known as Colorado, the waters of 
sald springs had acqulred such a favorable renown for their agreeable, cura- 
tlve, and médicinal properties that the owners and proprietors thereof en- 
gagea in the business of bottling and vendlng the same to the public under 
the name of 'Manitou Water' and the successive owners of the said lands and 
springs bave continued the said business from that time until the présent 
day. That in the course of time and after many years occupied in settlement 
upon the lands now embraced wlthin the state of Colorado and many years 
subséquent to the time when the said springs had become well known as the 
'Manitou Springs,' and because of favorable climatlc conditions in the région 
surrounding sald springs, and because of the désire of many people to en- 
joy sald ellmatic conditions and the benefits of résidence in the nelghborhood 
of the said springs, many people settled upon and took up their résidence in 
such nelghborhood, so that In the course of time a town was organized 
under the laws of Colorado, and to that town, because of its proximity to the 
said springs, was glven the name of 'Manitou,' said name belng given to the 
sald town because of its proximity to the said group of springs, which, as is 
herein set forth, had for many years prlor thereto earried the name of and 
been widely known by the public as 'Manitou Springs.' " 

The bill then sets forth: 

That plaintiflf is now, and for many years past has been, engagea In the busi- 
ness of bottling, manufacturing, and selllng the waters from said springs 
and products allied therewith ; that said business has been conducted among 
the several states of the United States and in commerce with forelgn nations ; 
that in the conduct of sald business plaintifC and its predecessors in Interest 
hâve expended large sums of money in building, malntalning, and operating a 
large plant of buildings and machlnery upon said lands, in advertising said 
waters and allied products, and in establishing and malntalning sales agencies 
therefor; that by reason of the premises the plalntlff and its predecessors 
hâve built up a large and profitable business; that at ail times they hâve 
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continuously called sald waters by the name "Manitou" and hâve used said 
name upon ail bottles contalnlng sald waters and products from sald sprlngs ; 
tbat said name thereby bas become wldely and favorably known to merchants 
In and consumers ot minerai water and allied products tbroughout tbe 
United States. 

"Tbat for many years past plalntlff's predecessors in Interest had adopted 
and used as tbe trade-mark of tbe waters from sald sprlngs and tbe allied 
products, tbe word 'Manitou,' whlch trade-mark was in actual and exclusive 
use as a trade-mark in Interstate commerce by plalntlff's predecessors in in- 
terest, from wbom plaintlff derlved tltle, for more tban ten years next preced- 
ing February 20, 1905. Tbat plalntlff's predecessors in interest tbe Manitou 
Minerai Sprlngs Company, pursuant to the laws of the United States In tbat 
bebalf, on, to wlt, the IDtb day of December, 1905, secured from the United 
States Patent Office, reglstratlon of Its sald trade-mark, consisting of the 
word 'Manitou' for its exclusive use in tbe manufacturlng and vendlng of the 
minerai water and products of Its said sprlngs." 

Tbat on tbe 5tb day of December, 1913, this plaintlff acqulred said propertles 
and business, togetber with said trade-mark used in connection therewltb, 
and is now tbe sole owner and proprietor thereot". 

"Tbat many years after the dlscovery of and settlement upon and around 
tbe group of sprlngs known as 'Manitou Sprlngs,' and many years subséquent 
to the time when tbe waters from tbe sald Manitou Sprlngs bad become 
wldely and favorably known in commerce among the several states and to 
consumers and to the public generally under the name of Manitou, and many 
years subséquent to the adoption and use of the said name 'Manitou' by plaln- 
tlff's predecessors in interest as tbe trade-mark of the waters from the said 
Manitou Springs, a certain spring of water was discovered near the town of 
Manitou, Colo., and to the said spring the discoverers thereof gave tbe name 
'Ute Chief Spring.' Tbat the said last-named spring was and is entirely dis- 
tinct and apart from the said group of sprlngs now owned by tbe plaintiff, 
and known, and berein referred to, as 'Manitou Sprlngs' or any thereof, and 
tbat tbe waters of the said so-called Ute Spring are entirely différent in 
quality and propertles from tbe waters of tbe said Manitou Springs. That 
after the dlscovery of the said Ute Spring, and as plaintlff is Informed and 
belleves, about the year 1902, the défendants acqulred title to the waters of 
the said Ute Spring. And thereafter the said défendants, against tbe protest 
and warning of plaintiff's predecessors in interest and in violation of tbe rigbts 
of plaintiff's predecessors in interest to tbe exclusive use of the said trade- 
mark, and wltbout Ucense or permission from plaintiff's predecessors in tbat 
bebalf, undertook to and did and do now use the word 'Manitou' upon labels 
afiixed to bottles of minerai water prepared, manufactured, and sold by the 
said défendants, and did and do now counterfeit and colorably imitate plain- 
tiff's said trade-mark thereon." 

Thereafter follow more spécifie allégations as to the infringement 
complained of and a prayer for injunctive and other équitable relief. 

Adopting the foregoing quoted averments, a second count déclares 
upon a trade-mark registered June 12, 1906, consisting of a device — 

"wherein appears tbe bust représentation of an Indlan rising above clouds, 
with tbe settlng sun as a background, and holding in one hand a glass and 
in the other a pipe, a, scène showing a bouse, a well curb, a rock, trees, people 
In tbe foreground and mountaln peaks In the background, tbe word 'Manitou' 
inclosed in quotation marks, tbe words 'Original Natural Minerai Glnger 
Champagne Bottled at the Famous Effervescent Sprlngs lying at the Foot of 
Pike's Peak, Colo. Manitou, Colo. U. S. A. Tbe only Water on the American 
Continent Kecharged with its Own Gas. Keep Bottle in Oool Place and Lay 
on its Slde.' " 

A third count deals with a trade-mark, registered on the same date 
as that next preceding, for the same device except that the words "Ta- 
ble Water" are substituted for "Ginger Champagne." A fourth 
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cause of action counts upon a trade-mark registered October 9, 1906, 
covering the words "Manitou Table Water." A fifth count concerns 
a trade-mark, registered upon the same date last mentioned, consist- 
ing of the words "Manitou Ginger Champagne." A sixth count cov- 
ers the word "Manitou" alone, registered as a trade-mark January 8, 
1907. The défendants are charged with infringement of ail thèse 
marks. A seventh cause of action is for unfair compétition in trade in 
connection with the infringements aforesaid. 

The défendants moved to dismiss this bill, and each count thereof, 
alleging that the district court was without jurisdiction and the bill 
without equity. This motion was sustained, and plaintifï brings its 
appeal to this court. As stated by counsel for appellees : 

"The motion to dismiss the amended bill of eomplaint raised the foUowing 
propositions: First, that the alleged trade-marlss were invalid at commou 
law ; secondly, that no f acts were alleged whlch brought the case within the 
10-year proviso of the flfth section of the Trade-Mark Act of 1905; thlrdly, 
that no facts were alleged showing any infringement of a trade-mark ; and 
lastly, that no facts were alleged showing unfair trade." 

The first of thèse points involves the contention that the word "Man- 
itou," which forms the basis of the trade-marks in suit, is a geographi- 
cal name not the subject of a valid trade-mark. 

[1-3] The foUowing gênerai propositions of law may be taken as 
established : To entitle a name to équitable protection as a trade-mark, 
the right to its use must be exclusive, and not one which others may 
employ with as much truth as those who use it. And this is so al- 
though the use by a second producer, in describing LruthfuUy his prod- 
uct, of a name or a combination of words already in use by another, 
may hâve the effect of causing the public to mistake as to the origin 
or ownership of the product. Hence no one can apply the name of a 
district or country to a well-known article of commerce, and obtain 
thereby such an exclusive right to the application as to prevent others 
inhabiting the district or dealing in similar articles coming from the 
district, from truthfuUy using the same désignation. The trade-mark 
must either by itself or by association point distinctively to the origin 
or ownership of the article to which it is applied. The reason of this 
is that unless it does, neither can he who first adopted it be injured by 
any appropriation or imitation of it by others, ncir can the public be 
deceived. The first appropriator of a name or de.vice pointing to his 
ownership, or which, by being associated with articles of trade, has ac- 
quired an understood référence to the originator, or manufacturer of 
the articles, is injured whenever another adopts the same name or de- 
vice for similar articles, because such adoption is, in efïect, represent- 
ing falsely that the productions of the latter are those of the former. 
The trade-mark must therefore be distinctive in its original significa- 
tion, pointing to the origin of the article, or it must hâve become such 
by association. No one can claim protection for the exclusive use of 
a trade-mark or trade-name which would practically give him a monop- 
oly in the sale of any goods other than those produced or made by him- 
self . As its office is to point out distinctively the origin or ownership of 
the articles to which it is affixed, no sign or form of words can be ap- 
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propriated as a valid trade-mark, which from the fact conveyed by its 
primary meaning, others may employ with equal truth, and with equal 
right for the same purpose. 

Thèse principles are announced in the foUowing cases decided by 
the Suprême Court of the United States, from whose opinions the fore- 
going statements are substantially quoted. Canal Co. v. Clark. 13 
Wall. 311, 20 L. Ed. 581; Columbia Mill Co. v. Alcorn, 150 U. S. 
460, 14 Sud. Ct. 151, 37 L. Ed. 1144; Elgin Watch Co. v. Illinois 
Watch Co., 179 U. S. 665, 21 Sup. Ct 270, 45 L. Ed. 365. It is upon 
thèse cases that appellees rely chiefly to support their position in 
the point now under discussion. Many other décisions in varions ju- 
risdictions are to the same effect, but the complète doctrine will be 
found comprehensively and elaborately announced in the three cases 
cited. 

In Canal Company v. Clark the word "Lackawanna," as applied 
to coal, was claimed to be the peculiar property and trade-mark of the 
complainants. The court found that this word was not devised by the 
complainants ; that they found it a settled and known appellative of 
the district in which their coal deposits and those of others were sit- 
uated ; that at the time when they began to use it, it was a recognized 
description of the région and of the earths and minerais in the région. 
The court f urther said : 

"It may be observed there Is no averment that the other coal of the Lacka- 
wanna Valley dififers at ail In character or quality from that mined on the 
complainants' lands. On the contrary, the blll allèges that it eannot easily be 
distinguished therefrom by inspection. The blll is therefore an attempt to 
secure to the complainants the exclusive use of the name 'Lackawanna coal,' as 
applied, not to any manufacture of theirs, but to that portion of the coaJ of 
the Lackawanna Valley which they mine and send to market, dlffering neither 
in nature nor quality from ail other coal of the same région. • • • The 
défendant has advertised for sale, and he is selllng coal not obtained from 
the plaintlffs, not mined or brought to marUet by them, but coal which he 
purchased from the Pennsylvania Coal Company, or from the Delaware, Lacka- 
wanna & Western Railroad Company. He has advertised and sold it ,is Lacka- 
wanna coal. It is in fact coal from the Lackawanna région. It is of the 
same quality and of the same gênerai appearance as that mined by the com- 
plainants. It is taken from the same veins or strata. It is truly described by 
the term 'Lackawanna coal,' as is the coal of plaintlffs. The description does 
not point to its origin or ownershlp, nor indicate in the slightest degree the 
person, natural or artificial, who mined the coal or brought it to market." 

The bill was accordingly dismissed. 

In Columbia Mill Co. v. Alcorn the word "Columbia" was adjudged 
not to be the subject of exclusive appropriation, having been in com- 
mon use long prior to its adoption by complainant and giving no in- 
formation by association, prior use, or otherwise, on the subject of 
origin, production, or ownership. 

In Elgin Watch Co. v. Illinois Watch Co., complainant had estab- 
lished a watch factory in the city of Elgin, 111., and was attempting to 
appropriate the name of that city to its exclusive use as a technical 
trade-mark. It appeared that primarily the word simply described the 
place of manufacture, and in no sensé pointed to origin, production 
or ownership. The decree dismissing the bill was accordingly affirmed. 
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A situation altogether similar is disclosed in Castner v. Coffman, 
178 U. S. 168, 20 Sup. Ct. 842, 44 L. Ed. 1021, in which it was sought 
to appropriate the name "Pocahontas" as applied to coal. This name 
was not us€d until a town was incorporated under that nanae. The 
court said : 

"In passing, It Is proper to notice that the fact that the coal mlned In the 
various eollieries in opération at the date of this agreement, as is the case 
with the mines now being operated, was from the same seam as that mlned 
at the original Pocahontas mines." 

It further appeared that there was no évidence of any want of 
knowledge on the part of complainants of the désignation "Pocahon- 
tas" as the name of the coal mined in any and ail of the eollieries in 
opération in that région, and that the advertisement of the complain- 
ants made it clear that they were offering for sale, not the particular 
product of any one mine, but that the Pocahontas coal which they ad- 
vertised was derived from numerous eollieries within the Pocahontas 
région. 

In John T. Dyer Quarry Co. v. Schuylkill Stone Co. (C. C.) 185 
Fed. 557, the principle involved is further illustrated. The stone, 
quarried, crushed, and sold by complainant at Birdsboro, Berks county, 
Pa., was of igneous origin, commonly known as trap rock, and ob- 
tained from a dike of several miles in extent. The court said : 

"Neither Dyer nor hls successors owned or leased the entire dike. No rea- 
son Is perceived why other persons quarrylng, crushlng, and selUng the stone 
from the same dilie should not, in the absence oî fraud or unfair compéti- 
tion In trade, be permitted to use, in connection with the business carried on 
by them, the words peculiarily appropriate to the stone in that dUie by whom- 
soever quarried. Especially is this true in vlew of the fact that, unlike manu- 
facturée articles dépendent lor their excellence upon care and skill observed 
in their production, the quality of trap rock, like many other natural products, 
vegetable and minerai, largely dépends upon the locallty where found." 

[4] It is, however, uniformly recognized that geographical names 
often acquire a secondary signification, indicative not only of the place 
of manufacture, but of the name of the manufacturer or producer, 
and the excellence of the thing manuf actured or produced, which en- 
ables the manufacturer or owner to assert an exclusive right to such 
name as against every one not doing business within the same geo- 
graphical limits ; and even as against them, if the name be used f raud- 
ulently for the purpose of misleading buyers as to the actual origin 
of the thing produced or palming ofï the productions of one person 
as those of anot'ier. French Republic v. Saratoga Vichy Co., 191 U. 
S. 427, 24 Sup. V,t. 145, 48 L,. Ed. 247, and numerous décisions. 

It will be notïd that the prohibition against exclusive appropria- 
tion is confined to a name which is, in the language of the statute, 
"merely geographical," and "which, from the fact conveyed by its pri- 
mary meaning, others may employ with equal truth and with equal 
right for the same purpose." 

[5] It may also be laid down, upon reason and authority, that one 
who owns and contrôla the source of a particular natural prodùct, 
.such as a spring of minerai water, is entitled to be protected in the 
name given to that product, provided it is one otherwise subject to 
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exclusive appropriation as fully and as completely as in the case of 
any artificial product of manufacture. Congress Spring Co. v. Higb 
Rock Spring Co., 45 N. Y. 295-300, 6 Am. Rep. 82; Appollinaris 
Co. V. Sherer (C. C.) 27 Fed. 18; Hill v. Lockwood (C. C.) 32 Fed. 
389; City of Carlsbad et al. v. Thackeray & Co. (C. C.) 57 Fed. 18; 
City of Carlsbad et al. v. Kutnow et al., 71 Fed. 167, 18 C. C. A. 24; 
Northcutt V. Turney, 101 Ky. 314, 41 S. W. 21 ; Dunbar v. Glenn, 42 
Wis. 118,24 Am. Rep. 395." 

[6] This brings us to a very important distinction or exception in 
the application of the doctrine under discussion. It bas been held in 
Baglin v. Cusenier Co., 221 U. S. 580, 31 Sup. Ct. 669, 55 L. Ed. 863, 
that while names which are merely geographical cannot be exclusive!}^ 
appropriated as trade-marks, a geographical name which for a long- 
period has referred exclusively to a product made at the place, and not 
to the place itself, may properly be used as a trade-mark, and in such 
case that a validly registered trade-mark cannot be used by any one 
other than the owner, even with words explaining that the article to 
which it is attached is not manufactured by the owner of the trade- 
mark. The facts concerning the origin of the trade-mark there under 
considération are thus stated: 

"The facts, so far as we deem It necessary to state them, are as foUows: 
For several hundred years prior to 1903 — save for a comparatively brief 
period foUowing the French Bevolution — the Order of Carthusian Monks oc- 
oupied the Monastery of the Grande Chartreuse, near Voiron, in the Depart- 
ment of Isère, in France. This was their Mother House. There, by a secret 
process, they made the liqueur or cordial which, at flrst sold locally, became, 
upwards of 50 years ago, the subject of an extensive trade and is known 
throughout the world as 'Chartreuse.' The Monks originally manufactured 
the liqueur at the Monastery itself and later at Fourvoirie, close by. It was 
marketed, hère and abroad, in bottles of distinctive shape, to which were at- 
tached labels bearing the inscription, 'Liqueur Fabriquée a la Gde. Chartreuse,' 
with a facsimile of the signature of L. Garnier, a former Procureur of the 
Order, and its Insignia, a globe, cross and seven stars; and thèse symbols 
with 'Gde. Chartreuse' underneath were also ground Into the glass. In 1876, 
the then Procureur registered two trade-marks in the Patent Office, and thèse 
were re-reglstered in 1884, under the act of 1881. In the accompanylng state- 
ment the one was said to conslst 'of the word "Chartreuse," accompanied by a 
facsimile of the signature of L. Gamier,' and the other 'of the word symbol 
"Chartreuse" ' ; and the comWnations In which thèse were used were describ- 
ed. In the year 1903, having been refused authorlzatlon under the French law 
of July 1, 1901, known as the Associations Act, the congrégation of the Char- 
treux was held to be dlssolved by opération of law, and possession was taken 
of their properties in France by a 'sequestrating administrator and liquidator' 
appointed by the French court Forcibly removed f rom their former establish- 
ment, and taktng their secret with them, the Monks set up a factory at Tarra- 
gona, In Spaln, and there according to their ancient process they hâve con- 
tinued the manufacture of the liqueur, Importing from France such herbs as 
were needed for the purpose." 

In his opinion Mr. Justice Hughes thus discusses the point now 
under considération : 

"It is in.sisted that the judgment is erroneous In determlning that 'the word 
gymbol Chartreuse' constltuted a valld trade-mark. It Is argued that 'Char- 
treuse' Is a régional name ; that the characteristic quallties of the liqueur were 
due to certain local advantages by reason of the herbs found and cultivated 
within the district described ; that even as used In connection with the Monks* 
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liqueur it was still a description of place ; and lience, tliat at most, so far as 
this Word is concerned, the question could be one only of unfair compétition. 
The ralidity of this argument cannot be admitted upon the facts which we 
deem to be established and controlling. It is undoubtedly true that names 
whIch are merely geographical cannot be the subject of exclusive appropria- 
tion as trade-marks. 'Their nature is such that they cannot point to the ori- 
gin (Personal origin) or ownership of the articles of trade to which they may 
be applied. They point only at the place of production, not to the producer, 
and could they be appropriated exclusively, the appropriation would resuit In 
mischievous monopoliés.' Canal Company v. Clark, 13 Wall. 324 [20 L. Ed. 
581]. See, also, Columbia Mill Company v. Alcorn, 150 U. S. 460 [14 Sup. Ct. 
151, 37 L. Ed. 1144] ; Elgin National Watch Company v. Illinois Watch Com- 
pany, 179 U. S. 665 [21 Sup. Ct. 270, 45 L. Ed. 365]. This familiar principle, 
however, is not applicable hère. It is not necessary for us to détermine the 
origin of the name of the Order and Its chief Monastery. If it be assumed 
that the Monks took their name from the région in France in which they 
settled In the Eleventh Century, it still remains true that it became peculiarly 
their désignation. And the word 'Chartreuse' as applied to the liqueur which 
for générations they made and sold cannot be regarded in a proi)er sensé as a 
geographical name. It had exclusive référence to the fact that it was the 
liqueur made by the Carthusian Monks at their Monastery. So far as it em- 
braced the notion of place, the description was not of a district, but of the 
Monastery of the Order — the abode of tîie Monks — and the term in its entirety 
pointed to production by the Monks. * * * It could not fail to be recog- 
nized at once that thèse were the distinctive désignations of the liqueur made 
by the Monks, and not geographical descriptions available to any one who 
might make cordial in a given section of country." 

The distinguishing feature thus pointed out is recognized in the 
opinion of the Circuit Court of Appeals for the Third Circuit in Apollo 
Bros, et al. v. Perkins, 207 Fed. 530-533, 125 C. C A., 192, 195. 

" 'Nubia,' it is admitted, is a geographical name, and there is nothing in 
the circumstance of Its sélection or use by the complainant (such as was found 
5n Baglin v. Cusenler Co., 221 TJ. S. 580, SI Sup. Ct. 669, 55 L. Ed. 863) that 
would permit of its registration under the Trade-Mark Act (33 Stat. 725, U. 
S. Comp. St. Supp. 1911, p. 1461), section 5 of which dénies registration to 
marks which conslst of 'merely a geographical name or term.' " 

The déductions to be drawn from the decided cases are that geo- 
graphical names are excluded only when they are merely such and are 
not selected, used, and appropriated under such spécial circumstances 
as to point distinctively to origin or ownership. Importance attaches 
to the fact conveyed by its primary meaning, whether the term in its 
entirety embraces primarily the notion of place or a distinctive désig- 
nation of origin and ownership. It appears that the latter signification 
may, under certain conditions, be the primary one, even though the 
name was geographical and régional at the time of adoption as a trade- 
mark, and still more would this be true if the geographical or régional 
sensé came into being after such adoption and use, whether technical 
or otherwise. 

It is true that in Glendon Iron Co. v. Uhler, 75 Pa. 467, 15 Am. 
Rep. 599, the borough of Glendon was established after the adoption 
of the word "Glendon" as a trade-mark. The exclusive appropriation 
of that word was denied as a geographical term. This case is cited 
apparently with approval in Columbia Mill Co. v. Alcorn, supra ; but 
the cases of Canal Company v. Clark, Columbia Mill Co. v. Alcorn, 
and Elgin National Watch Co. v. Illinois Watch Company, were ail 
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cîted and considered in Baglin v. Cusenier Co., and the unanîmous con- 
clusion of the Suprême Court in the last-named case was net deemed 
to be in conflict with the principle announced in the previous déci- 
sions of that court. 

[7-9] It should be noted that ail the leading cases, to which référ- 
ence bas been made, were decided upon a full présentation of essential 
facts. In the case at bar, we are confined to the allégations of the 
amended bill, and, without losing sightof the accepted rule of construc- 
tion against the pleader, nevertheless inartificiality of statement should 
not justify summary action in limine, if a cause of action is substan- 
tially pleaded. The complainant has stated the origin of the trade- 
mark claimed in terms sufficient to demand considération, upon fuller 
showing, of whether or not this case falls within the exception rather 
than the gênerai rule governing the status of geographical names as 
technical trade-marks. It has alleged appropriation of this mark with 
such légal sufficiency as to forbid arbitrary rejection upon the face 
of the bill. As was said in Columbia Mill Company v. Alcorn, supra : 

"The exclusive right to the use of a mark or devlce claimed as a trade- 
mark Is founded on priority of appropriation, and it must appear that the 
claimant of it was the first to use or employ it on like articles of production." 

But it is held that this does not mean absolute priority like that 
required of an inventor in a patent under an absolute statute. The 
doctrine of prior use does not apply with equal force in trade-mark 
cases, because the exclusive right to the use of a trade-ihark rests not 
on invention, but on such use as makes it point out the origin of the 
claimant's goods. It must be early enough for tliat, but absolute pri- 
ority or invention is not required. Jacoway v. Young, 228 Fed. 630, 
143 C. C. A. 152. We believe the state of facts tendered by the bill is 
sufficient to entitle complainant to exhibit its proofs in support of its 
claim of technical trade-mark in the word "Manitou" standing alone 
or in combination. 

[10] We hâve thus far considered only the first proposition raised 
by the motion to dismiss. In view of the conclusion reached a passing 
référence will suffice for the others. We deem it unnecessary to dé- 
cide whether the facts alleged bring the case within the ten-year pro- 
viso of the fifth section of the Trade-Mark Act of 1905. It is proper 
to say, however, that if, upon sound pleading, complainant can show 
an actual and exclusive use of this word as a trade-mark of itself or 
its predecessors, from whom it derived title, for ten years next pre- 
ceding the passage of the act of 1905, it will be entitled to protection 
accordingly, even though the word "Manitou" be regarded as used in 
a sensé merely geographical. Rossman v. Garnier, 211 Fed. 401, 128 
C. C. A. 7i ; Thaddeus Davids Co. v. Davids Manufacturing Co., 223 
U. S. 733, Z2 Sup. Ct. 528, 56 1,. Ed. 635. 

While the allégations respecting infringement and unfair trade m.ight 
be measurably amplified with a possible gain in definiteness and cer- 
tainty, nevertheless we by no means consider them fatally defective 
upon motion to dismiss. Since appropriate action in the trial court, 
if thought advisable, may remove ail substantial ground for criticism 
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in this respect, we deem further discussion of thèse features unneces- 
sary at this time. The decree is accordingly reversed, and the cause 
remanded to the court below, with directions that défendants be per- 
mitted to make their answer to the bill, and for such other and further 
proceedings thereafter as equity rnay demand and permit. It is so 
ordered. 



GREAT LAKES & ST. LAWRENCE TRANSP. CO. et al. v. SCRANTON 

COAL CO. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1917.) 

No. 2434. 

1. Courts ®=>276 — Fbdebal Courts— Disteict of Suit — ^Waiveb of Objec- 

tion. 

Wheve a blU contalns allégations of diverslty of citizenshlp, whieh give 
a fédéral court jurisdlctlon, but do not entitle complainant to maintaln 
tbe suit in that district the right to make objection on that ground Is a 
privilège which may be waived, and which Is waived by a gênerai appear- 
ance, either to plead to the merits or to eontest on the merlts a prelinï- 
inary matter, as an application for a preliminary injunction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 815.] 

2. CAKUIEliS ©=378 — CONSTHUCTION — ISirLIKO OBUGATIONS. 

Complainant, a large shipper of coal on the Great I^kes, entered Into 
a contraet with défendant, a shipowner, which provided in substance that 
during three seasons complainant would employ certain of defendant's 
steamers to transport Its coal westward from Oswego at stated rates of 
freight. It agreed to load ail of such vessels on their west-bound trips, 
subject to exception in case of strikes, etc., while défendant agreed to 
carry the said coal on ail west-bound trips of the steamers, subject to 
llke exceptions, or in case of loss of a vessel. The parties had conducted 
business uuder simîlar informai contracts for a number of years. Held 
that, in view of the clrcuinstances and relation of the parties, the coutract 
carried with it an implied obligation of défendant to continue its business 
during the term and to run its boats in a reasonable manner continuously 
from Oswego westward. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §S 272-395.] 

3. Injtjnction <S=559(1) — Specific Performance ®=5, 68 — Conteacts En- 

FORCEABLE — CONTHACTS FOR CONTINUOUS ACTS REMEDT AT LAW. 

On proof by complainant that it could not obtain other vessels of suit- 
able siiie to carry its coal and deliver the same at its established termi- 
nais, and that its business had been so built up that It could be profitably 
conducted only by water transportation, com'plainant was entltled to an 
Injunction to restrain défendant from selling the vessels for forelgn serv- 
ice, and a specific enforcement of the contraet, especially If it vvas further 
shown that the sale of the vessels vyould leave défendant Insolvent and 
unable to respond In damages. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §S 114, 116 ; Spé- 
cifie Performance, Cent. Dig. §§ 5-8, 199.] 

4. Specific Performance <S==>23 — Persons Against Whom Performance mat 

BE ENFOECED— -PUECHASEBS. 

Complainant was not barred from such relief by the fact that défendant 
had already sold its vessels to Its principal stoekholder, who was Its vice 
président and a dlrector, and who had fuU knowledge of the contraet. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. § 52.] 

£ssFoT Other cases see same toplc £ KEY-NUMBER in ail Key-Numbered Oisests & Inâexei 
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5. SPECinc Performance <®=»16 — Défenses — Habdship of Enforcement. 

The contract havlng been deliberately inade In vlew of the war condi- 
tions then prevaillng in Europe, was not improvldent, and a court of eq- 
ulty will not refuse to enforce It because Its enforcement would deprive 
défendant of large prospective profits fronï tlie sale of its vessels. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 20, 
35, 36.] 

6. Specific Performance ®=36 — Right to Relief— Mutuality of Remedy. 

If spécifie performance be otherwise proper, equity is not deterred from 
granting its aid because of a so-called lack of mutuality in the remedy; 
but It sufflces that defendant's compulsory performance is conditioned up- 
on complainant's contlnued readiness to carry out his obligations. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
9-11.] 

7. Specific Performance ig=375 — Contbacts Enforceabue — Continuin» 

CONTRACTS. 

The need of continuous supervision does not bar, however much it may 
deter, a court of equity from exercising its Jurisdiction to enforce spécifie 
performance of a contract when the ends of justice seem to require it 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. § 
210.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of IlHnois. 

Suit in equity by the Scranton Coal Company against the Great 
i,akes & St. Lawrence Transportation Company, George E. M. Pratt, 
and others. From an order granting a preHminary injunction, défend- 
ants appeal. Affirmed, 

Henry Russell Platt and Charles E. Kremer, both of Chicago, 111., 
for appellants. 
John B. Richards, of Buffalo, N. Y., for appellee. 

Before KOHLSAAT, MACK, and EVANS, Circuit Judges. 

MACK, Circuit Judge. This is an appeal from an order granting 
a temporary injunction restraining the sale of nine certain boats or the 
sending of them from the Great Lakes or the St. Lawrence river 
beyond Montréal. Plaintifï's rights were based upon a contract 
between it and the défendant Transportation Company, dated Janu- 
ary 17, 1916, the threatened sale of the boats for use in European wa- 
ters, and the resulting irréparable damage because of plaintiff's con- 
tractual obligation to ship coal and the impossibility of obtaining 
suitable vessels therefor. Plaintiff is alleged to be a citizen of Penn- 
sylvania, and the défendant corporation, a citizen of Virginia; the 
individual défendants, its directors, citizens of Illinois. 

The contract provided in substance that plaintiff employ the nine 

named steamers — 

"for transportation of its coal from the port of Oswego, N. Y., to thelr full ca- 
pacity on ail west-bound trips, for the season of navigation on the Great Lakes 
of the years 1916, 1917, 1918, at the rate of frelght of seventy cents (70c.) per 
net ton to Lake Michigan, and sixty cents per net ton to l/ake Superlor, f ree 
in and out, and shall load and unload their respective cargoes from time to 
time so as to give the said vessels reasonable and ordinary dispatch, substan- 
tially the same as heretofore, unless prevented by strlkes, disasters or other 
nratters beyond its control hereinafter more fuUy specified." 

^=>For other caees see same topic & KEY-NUMBËR in ail Key-Numbered Dlgeats & Indexe» 
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Défendant corporation agreed: 

"To carry the said coal on ail trips west-bound of its sald steamers, or any 
of them, at the said rates of freight for the seasons of navigation aforesaid." 

The contract f urther provided : 

"That If at any time the opérations or business of the party of the flrst part 
at the mines or on the roads by whlch coal is to be transported to the place 
of shipment aforesaid, are interrupted by floods, breaks, accidents, combina- 
tlons, or by turnouts or strikes, or by casualtles of any kind, the obligations of 
the said party of the flrst part to fumish cargo or cargoes under thls contract 
for the period of such interruption may be suspended for and durlng the pe- 
rlod of such interruption and Interruptions from time to time, by notice in 
writing to the party of the second part, without liabillty for damages by rea- 
son of failure to fumish cargoes and make shipments during such period or 
periods of suspension; • * * that if at any time the opérations or busi- 
ness of the party of the second part or any of Its respective steamers, are in- 
terrupted by breaks, accidents, combinations, périls of navigation, or by turn- 
outs, strikes, or by casualtles of any kind, the obligations of the party of the 
second part and its respective ships to carry under this agreement shall be 
suspended during the period or periods of opération of such causes from time 
to time, by notice in writing to the party of the flrst part, without liabillty 
for damages by reason of failure to carry cargoes during such period or pe- 
riods of suspension; * • * that in case of actual or constructlve total loss 
of any of the vessels aforesaid, this contract shall be abated and canceled to 
the extent of the capaclty of such vessel or vessels without liabillty for dam- 
ages and without claim or compensation wliatsoever by the party of the flrst 
part on account of the same." 

[1] 1. Both the original and the amended bill allège the facts as 
to citizenship and résidence; while the diversity of citizenship es- 
sential to fédéral jurisdiction existed, there.was neither such résidence 
in the Northern district of Illinois, nor allégation thereof, as, under 
section 51 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
1101 [Comp. St. 1913, § 1033]), would hâve permitted the court, 
against defendant's objection, to exercise its jurisdiction. This right 
to object, however, is a privilège which défendant may waive. A gên- 
erai appearance is such a waiver. Eldorado Coal and Mining Co. v. 
Mariotti, 215 Fed. 51, 131 C. C. A. 359, and cases cited. 

While it is true that the time given under the rules for pleading 
enables a défendant carefuUy to examine the bill and fully to con- 
sider whether or not he shall waive this privilège, it does not fol- 
low that he may not be called npon for a décision at some earlier 
period; concededly, he may voluntarily waive the time period and 
enter a gênerai appearance. And if, as in the instant case, the exigen- 
cies of the proceedings require prompt action by the parties and by 
the court long before the day for pleading, the défendant, in onr judg- 
ment, is not absolved from fortiiwith either asserting his Personal 
privilège or vi^aiving it. 

Though this may at times resuit in the loss to a défendant of a stat- 
utory privilège, through inadvertence and without real négligence, we 
deem it but the logical application of the salutary principle underlying 
the rule requiring, as his first step in the litigation, a spécial appearance 
for this spécifie purpose in order to préserve the right, namely, that a 
party shall not attempt to win ont on the merits and, if unsuccessful 
or subsequently unwilling to risk a décision in that court, then be abla 
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to avert the conséquences, for causes not absolutely fatal to tlie court's 
jurisdiction. And it is therefore immaterial that the objection is urged, 
as in this case, before the court has expressed its views, but after a f ull 
hearing on the motion for a preliminary injunction. 

New equity rule 29 [198 Fed. xxvi, 115 C. C. A. xxvi] in permitting 
défenses in point of law arising upon the face of the bill to be made 
in the answer, and in providing that défenses theretofore présentable 
by plea in bar or abatement shall be made in the answer, does not, 
in our judgment, change the law in this respect. It aims at simplifying 
the pleadings, not at abolishing the requirement of a spécial appear- 
ance at the outset, if the personal privilège is intended to be asserted. 
It is unnecessary in this case to détermine whether or not the rule has 
changed the former practice (Ivchigh Valley Coal C. v. Yensavage, 
218 Fed. 547, 134 C. C. A. 275), so as to permit the objection to the 
jurisdiction to.be coupled with an alternative défense on the merits, 
if it clearly appear that the personal privilège is not thereby intended 
to be waived. For if this right be granted by rule 29, it was not hère 
exercised ; no attempt was made to raise the question of privilège until 
after the privilège itself had been waived by opposition on the merits 
to the granting of a temporary injunction. 

That the original bill failed to allège in express terms that the 
amount in controversy exceeded $3,000, for which reason it was 
amended after the hearing, does not enlarge the defendant's rights. 
The amendment was purely formai; it is apparent from the other al- 
légations of the original bill that much 'more than the jurisdictional 
amount was involved. Moreover, if the objection had been well 
founded, it would not hâve gone to the jurisdiction of the court in the 
true sensé of the word. 

Furthermore, this objection has no connection whatever with the 
Personal privilège or the waiver thereof. While a défendant who is 
actually deceived by false jurisdictional or residential allégations in the 
bill does not lose his right or privilège to object to further proceed- 
ings when the true facts appear (Lehigh Valley Coal Co. v. Washko, 
231 Fed. 42, 145 C. C. A. 230), one who is not so misled should not 
and does not regain a waived privilège, merely because the amendment 
of the bill on other points gives him the right of pleading anew to the 
merits of the cause. 

[2] 2. We come, then, to the interprétation of the contract. There 
is no express provision that the steamers, or any of them, shall make 
any trips whatsoever, eastward or westward ; there is no express pro- 
vision that the trips, if and when made, shall extend as far east as 
Oswego. And therefore défendant contends that the obligation to car- 
ry coal westward is conditioned solely upon the Transportation Com- 
pany 's uncontrollable willingness to run the boats on Lake Ontario. 
If this be the sound construction of the agreement, the bill must be 
dismissed, for, under such circumstances, the court would not tie de- 
fendant's hands. 

But we cannot accède to thèse contentions or adopt this construc- 
tion. The obligation to carry defendant's coal on ail west-bound trips, 
fairly interpreted in the light of the context and of the relations of 
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the parties out of which the written agreement grew, carnes with it 
the further implied obligation to run the boats in a reasonable man- 
ner continuously during the period of navigation on the Great Lakes 
east-bound to or beyond Oswego and west-bound calling at this port. 

Précèdent can throw but little light on the sound interprétation of 
such contracts, especially as to implying unexpressed obligations: 
each has its own individuality, its own background and surrounding 
circumstances. Words are only symbols, and at times, even in the 
most formai agreement, but elliptical expressions of the mutual un- 
derstanding ; the underlying mutual intent, sought by both parties to be 
clothed in the language used, must be ascertained ; text, context, and 
extrinsic circumstances, including prier negotiations and relations, 
may be considered to enable the court to view the matter from the 
standpoint of the parties at the time of making the contract. 

lyooking at the agreement in its entirety, we find the circumstances 
that will suspend the obligation, in vvhole or in part, of each party, 
clearly specified, such as strikes, accidents, or the loss of a vessel; 
it is not the obligation to continue a west-bound voyage from Oswego 
once begun, but the obligation to continue in the conduct of its busi- 
ness, that is expressly reniitted or suspended; clearly this has référ- 
ence to the entire future of the three-year period of the contract; 
it would be unnecessary to abate the obligation to carry in the event 
that a vessel be destroyed, if the duty to carry from Oswego were 
subject to the owner's arbitrary right to keep the vessel on Lake Erie. 
Furthermore, such a construction would place this part of the plain- 
tiff's business completely at the mercy of the shipowner, inasmuch as 
plaintifï's obligation is absolute, except for the specified excuses, to 
give défendant its cargo on call at the port. A bilatéral contract of the 
nature hère in question will not lightly be construed, so as to give one 
of the parties a virtual option, instead of imposing upon each of 
them obligations conditioned solely as they may hâve expressly 
agreed. 

In Rhodes v. Forwood, 1 A. C. 256, the case most relied upon by 
appellants, the House of Lords refused to imply an obligation of a 
mine owner to continue as such dwner for seven years because he had 
given plaintiff an exclusive agency in the city of Liverpool for that 
time. But this resuit was reached in view of the express concession 
of the plaintiff that there was no obligation to sell him any coal what- 
soever or to refrain from shipping the entire output elsewhere than to 
Liverpool. Compare, Ogdens, Ltd., v. Nelson, [1904] 2 K. B. 410, 
affirmed in [1905] A. C. 109. Similar agency cases are common: 
the mère création of an exclusive agency in and for one locality for 
a definite period does not imply an obligation on the part of the prin- 
cipal to continue his nation-wide business for that time. Pellet v. 
Insurance Co., 104 Fed. 502, 43 C. C. A. 669. The relative importance 
of the parties' interests may justify the view that they do not intend 
more than that the agency should be exclusive while the business con- 
tinues, but not exceeding that specified time. In the instant case, how- 
ever, practically one-half of defendant's business is involved. 
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Moreover, the agreement expressly provides that the Coal Company 
is to employ the vessels and load them "substantially the same as 
heretofore" and that the Transportation Company is "to carry the 
said coal on ail trips west-bound." The "said coal" refers to the coal 
loaded as theretofore; that is, in accordance with their former ar- 
rangements. While this was their first written agreement, they had 
had similar dealings under informai contracts for a niimber of years. 
The course of action during that time was substantially in accordance 
with plaintiflf's contentions as to the interprétation of the agreement; 
that is, that while thèse steamers were tramp vessels, with no definitely 
fîxed trips, they did in fact ply fairly regularly between Oswego and 
Milwaukee as well as beyond thèse ports. 

Furthermore, the prior negotiations (U. S. v. Bethlehem Steel Co., 
205 U. S. 105, 27 Sup. Ct. 450, 51 L. Ed. 731), and the direct state- 
ments of the parties, not to third persons, but to one another, make it 
clear that they intended by this agreement to tie up the boats in question 
for three successive seasons. Their very purpose was to prevent the 
sale; to continue the relations theretofore existing; to make them 
more permanent. And while, if the language of the agreement clear ly 
fails to express such purpose, it will not be perverted, yet if it be rea- 
sonably susceptible of a construction in accordance with their mutually 
exprecsed aim, it will be so construed. 

[3] 3. But it is strenuously denied that the remedy at law is adé- 
quate, or that equity in such a case will give or compel, directly or in- 
directly, spécifie performance of the contract. The question, on this 
appeal from a preliminary injunction, is whether there was an abuse of 
judicial discrétion in granting it. Without detailing the conflicting 
affidavits, we are of the opinion that the District Court was justified 
therefrom in concluding that no other boats of a size small enough 
to pass through the VVelland Canal were obtainable; that even if 
plaintifï could be adequately compensated for any increased freight 
cost in shipping by rail to Buffalo instead of to Oswego, and thence by 
water westward, boats of a size to dock at Chicago and Milwaukee, 
at places reasonably available for plaintiff's established trade, could not 
be secured for the three-year period ; that plaintiff's business had been 
so built up for delivery by water that the necessity of ail-rail shipment 
would hâve disrupted it, or hâve injured it far in excess of the in- 
creased freight rate and in a measure difficult, if not impossible, of 
judicial ascertainment. If on full hearing thèse conclusions be sus- 
tained by the évidence, plaintiff will bave demonstrated the inadequacy 
of a remedy at law. 

Moreover the court was justified on the affidavits in concluding that 
Pratt, the principal stockholder, had paid for the boats in the com- 
pany's own stock, with but a nominal cash addition ; that the transac- 
tion would leave the company insolvent, and be a fraud upon plain- 
tiff, as its obligée and créditer; and that under thèse additional cir- 
cumstances, the discretionary right of a court of equity to grant spé- 
cifie performance should be exercised, rather than that the plaintiff 
shculd be remitted to an action at law against the corporation, necessa- 
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rily to be foUowed by further proceedings against such of its stock- 
holders as had taken its property by methods which, however valid 
between them and the corporation, were invalid as against its cred- 
itors. 

[6] If spécifie performance be otherwise proper, equity is no longer 
• deterred from granting its aid because of a so-called lack of mutuality 
in the remedy. It suffices that defendant's compulsory performance is 
conditioned upon plaintifï's continued readiness to carry out his obli- 
gation. Montgomery Traction Co. v. Montgomery Light & Water 
Ce, 229 Fed. 672, 144 C. C. A. 82 ; Ames, Lectures on Légal History, 
p. 376. See, too, Guffey v. Smith, 237 U. S. 101, 35 Sup. Ct. 526, 59 
L. Ed. 856. 

[7] Nor does the need of continuons supervision bar, however much 
it may deter, the court from exercising jurisdiction when the ends of 
justice seem to require it. Joy v. St. Louis, 138 U. S. 1, 11 Sup. Ct. 
243, 34 L. Ed. 843 ; Union Pacific R. Co. v. Chicago, R. L & P. R. 
Co., 163 U. S. 564, 16 Sup. Ct. 1173, 41 L. Ed. 265; Prospect Park 
& C. L R. Co. V. C. L & B. R. Co., 144 N. Y. 152, 39 N. E. 17, 26 
L. R. A. 610; Jones v. Parker, 163 Mass. 564, 40 N. E. 1044, 47 Am. 
St. Rep. 485 ; Mayor of Wolverhampton v. Emmons, 1901, 1 K. B. 
515. 

[4] 4. That Pratt had purchased the boats, and contracted to resell 
them just before this suit was brought, will not defeat plaintifï. Pratt 
had been the Transportation Company's vice président and director ; 
at the time of the alleged purchase, he was its principal stockholder; 
he had full knowledge of the contract, and of plaintifï's claim. He 
can be f ully protected as against the company or any other stockholders 
for the inoney paid by him to secure the discharge of the mortgage 
on the boats or given to the company on account of the purchase price. 
His knowledge of the entire situation subordinates him as owner to 
plaintifï's prier équitable right to spécifie performance. 

[5] 5. The contract in question was fairly made, in view of the 
war conditions then prevailing ; plaintifï wanted to assure the continu- 
ance of its business in the manner in which it had theretofore been con- 
ducted; -defendant's then stockholders and directors were willing to 
tie up their boats, practically to lease thèse spécifie and, under the 
then and now prevailing conditions, unique chattels for more or les s 
certain trips and period ; the progress of the war greatly enhanced the 
value of the boats, so that a sale thereof for use in European waters 
would be highly profitable to défendants. A court of equity will 
weigh the relative advantages and disadvantages to each of the par- 
ties that would be occasioned by its interposition ; there is no absolute 
right to its aid ; it would not enjoin the breach of the contract merely 
because of the existence of the obligation ; it would not prevent de- 
fendant from reaping the harvest of war profits merely to maintain 
the inviolability of contracts ; it would not compel performance of a 
contract improvidently made ; it will so mold and condition its aid as 
to subserve the interests of ail parties wherever possible. But a 
contract fairly and honestly entered into is not improvident merely 
239 F.— 39 
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because, due to rapîd changes in war times, its fulfillnient învolves 
the sacrifice of large prospective profits; and that sacrifice will be 
demanded, if the just rights of the other party cannot otherwise be 
fully and adequately maintained. 
Order affirmed. 



SEM3DET et al. t. CENTRAL AGUIRRE CO. et al. 

(Circuit Court ol Appeals, First Circuit. January 4, 1917J 

No. 1207. 

L Landlord and Tenant iS=>285(3) — Foefeititre of Lease— EQurrABUS Re- 
lief— Assignment. 

In a suit In equity to forfelt a lease, whlch permltted sublettlng the 
premises, but not asslgnlng them, the détermination of whether a transfet 
was an assignaient or a sublease Is not of mlich conséquence, since, if It 
was an assignment, It would not relleve the original lessee of hls légal 
obligations, for breach of whlch there would be an appropriate remedy. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dlg. §§ 
1194-1196; Dec. Dlg. ®=»285(3).] 

2. Landloed and Tenant <@=55(3), 280 — FoRFErruEE or Lease — Equitable 

Relief— Geounds. 

If the original lessee of land and a water rlght, or those clalmlng un- 
der It, hâve diverted the water from the land to Its substantial damage, 
there Is a proper case for équitable protection, whlch mlght be given ei- 
ther by forfeiture of the lease or by the more eommon remedy of Injunc- 
tlon and accountlng for damages. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dlg. §§ 143, 
145-149, 1180; Dec. Dlg. <S=55(3), 280.] 

3. Equitt ©=»24 — Relief Awaeded — Forfeitube. 

Equity views forfeiture with dlsfavor, and wUl only interfère to worlc 
a forfeiture and ascertain damages where the remédies at law are plalnly 
and substantlally inadéquate. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. §f 69-76 ; Dec. Dlg. 
<Ê=»24.] 

4. Landloed and Tenant <®=280 — Forfeiture of Lease — Equitable Relief 

— Violation of Provisions. 

Where a lessee of land and a water concession, whlch could be forfelted 
by the government if the water was not used In connection with that land, 
had separated the use of the water from the land, but there were not shown 
to be any other users of water from the same stream who were complain- 
Ing to the government, it is not shown that the remédies of the lessors 
were in law, or by the usual remédies of equity, and so Inadéquate as to 
justlfy a forfeiture of the lease. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dlg. § 1180 ; 
Dec. Dig. <®=»280.] 

5. Appeal and Ebeor <®=»1009(1) — Revikw — Findings of Fact — Suit in 

Equity. 

While in an equity proceeding the court of revIew must examine the 
case de novo, flndings by the trial court, who saw the wltnesses, and was 
in close touch with the locality and physical conditions, should not be 
dlsturbed, except in case of clear and unmistakable error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3970, 
3978 ; Dec. Dlg. <ê=>1009(1J.] 

@=>For otlier cases see same topic & KSY-NUMBER In ail Key-Numbered Digests & Indexes 
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6. Landlokd and Tenant <3=3lll — Foefeitube of Lease — Equitable Re- 

lief INJUEY. 

While a concession of water rights for use on certain lands provided 
that it should be inséparable from the lands, but it appeared tbat for 
several years before the leasing of the land the water had not been used 
thereon, because of the destruction of the canal, permission glven by the 
lessee in good falth to auother to use the water on other lands for a term 
In considération of his repairing the canal, and with a provision that ail 
rights thereto should revert to the original land at the end of the term, 
though a technical violation of the lease, resulted in no substantial Injury 
to the lessor, but rather benefited his land, and therefore does not entitle 
the lessor in equity to a forfelture of the lease, slnce equlty will not 
interfère to protect a mère technical or strictly légal right Involving no 
substantial injury. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. § 336 ; 
Dec. Dig. <S=5lll.] 

7. Landloud and Tenant «©=111 — Forfeitube or Lease — Statute. 

Under Civ. Code Porto Rico, § 1459, provlding that, if the lessor or 
lessee should not comply with the obligations imposed by the preceding 
sections, they may request the rescission of the contract and damages, and 
section 1472, provlding that the lessor may judicially dispossess the lessee 
for the infraction of any of the terms stipulated in the contract, breaches 
of the lease by the lessee do not Ipso facto give the right of rescission, re- 
gardless of extenuating or moderating circumstances. 

[Ed. Note. — For other cases, see I/andlord and Tenant, Cent. Dig. § 336 ; 
Dec. Dig. <3=111.] 

8. Landlord and Tenant <S=>285(3") — FoRrEiTURE of Lease — Suit — Issues. 

In a suit to forfeit a lease for violation of the restrictions conceming 
the use of water rights, the lessor cannot ralse the question that the lessee 
is violatlng Joint Resolution May 1, 1900 (31 Stat 715), because its hold- 
ings are excessive. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
1194-1196; Dec. Dig. <S=285(3).] 

9. Waters and Wateb Coueses <®=5l56(7) — Concession to Use Watee — Re- 

striction TO Land. 

Under a water right concession, which declared the water to be in- 
séparable from the land for which it was granted, that it could not be 
utilized for other purposes, nor the one allenated without the other, the 
lessee of part of the land, and those claiming under it, cannot legally use 
the water, except on the land. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 182 ; Dec. Dig. ©==156(7).] 

Appeal from the District Court of the United States for the Dis- 
trict of Porto Rico; Hamilton, Judge. 

Suit by Francisco Semidey and others against the Central Aguirre 
Company and others. Decree for défendants, and plaintifïs appeal. 
Decree vacated in part, and otherwise affirmed. 

Perry Allen, of New York City (Henry G. Molina, of San Juan, 
Porto Rico, on the brief), for appellants. 

Charles Hartzell, of San Juan, Porto Rico, and Malcolm Donald, 
of Boston, Mass. (Stafford Johnson, of Boston, Mass., on the brief), 
for appellees. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

e=3For otber cases see same topic & KEY-NUMBBR in ail Kejr-Numbered Dlgests & Indexes 
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ALDRICH, District Judge. The questions raised in this case grow 
out of a controversy in respect to a lease of a sugar plantation at 
Guayama, Porto Rico, known as Hacienda Teresa, "together with 
vvhatsoever is covered by and appertains to said lands, and is annexed 
to and remaining thereon, with their entrances and exits, uses, rights 
and servitudes," and among the rights and servitudes covered by this 
clause were certain water rights running with the land by virtae of 
an irrigation concession granted by the local Spanish authorities in 
1861, and confirmed by the government of Spain in 1868. 

The lease was by the Semidey family to the Central Aguirre Com- 
pany, and was dated July 30, 1901, and the concessionary right which 
attached to the land was that of the right to take the waters of the 
rivers Lapa and Majada for irrigation purposes. 

The water right concession was to the owners of six haciendas, two 
of which owners withdrew, and it is claimed that the concessionary 
rights thereupon centered in the remaining four concessionaries as 
owners of haciendas or plantations, known, respectively, as Teresa, 
Aguirre, Carmen, and Amedeo ; but there is nothing for us to décide 
in respect to the question whether the entire grant to the six conces- 
sionaries, upon the withdrawal of two, inured to the remaining four. 

There was a provision in the concession that "the waters granted are 
inséparable f rom the haciendas for which they are granted ; they can- 
not be utilized for other purposes, nor the ones alienated without the 
others"; and in the approval of the government of Spain, through 
its minister of the colonies, it was provided that failure to observe 
the provisions of the concession should cause the concession to lapse. 

[1] It is claimed that the Aguirre Company transcended its rights 
under the lease from the Semidey family of July 30, 1901, and ex- 
posed the concession to forfeiture by making an assignment, renuncia- 
tion, and transfer of the lease to Mr. Jeremiah Smith, for himself , his 
successors, or représentatives, who in turn assigned or sublet to Fraz- 
er, Rogers & Noyés, expressly reserving to the Central Aguirre Com- 
pany the use of the concessionary canal and its waters, thereby sep- 
arating the concessionary waters from the Teresa land and hacienda, 
to which the rights were inseparably and inviolably annexed, thereby 
again exposing the concession to imminent danger of forfeiture. 

There was no provision in the lease expressly authorizing an assign- 
ment as such, and, although there was a provision authorizing a lease, 
it was provided that : 

"In case tbe Central Aguirre Company should lease the hacienda to another 
person, it Is understood that the clauses and terms of this contract shall al- 
ways remain in fuU force and efCect with the Central Aguirre directly respon- 
sible to the lessor." 

Looking at the purpose of the Central Aguirre Company in its 
conveyance to Smith, we think the idea of the Aguirre Company was 
not to renounce in the sensé of surrendering any rights under their 
lease in respect to the waters of the rivers, but to transfer them to 
Smith and his successors ; and, that being the purpose, the différence 
between an assignment and a subletting would not be of much consé- 
quence, in an équitable sensé, except in so far as it might bear upon 
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the question of danger of forfeiture. An assignment of this char- 
acter would simply transfer such right as the original lessee, had, and 
it is not easy to perceive that, by such an act, the lessee could re- 
lieve itself from the légal obligations which rested upon it under the 
terms of the lease, and, if the obligations in respect to repairs, set- 
tlements, and other things were not fulfilled, that an appropriate rem- 
edy would not be at hand. 

It is further contended (and in this contention perhaps lies the sub- 
stantial and turning point of the case) that the Central Aguirre Com- 
pany, to whom the use of the waters was expressly reserved, proceed- 
ed, in connivance with one Manuel Gonzales, and with the consent 
of Smith, to divert the waters and apply them to the use of certain 
lands belonging to Gonzales, not covered by the concession ; that Gon- 
zales closed the intake of the subcanal leading to the Hacienda Teresa, 
constructed a subcanal of his own and tapped the joint or main canal 
of the concession at a point immediately above the intake of the sub- 
canal leading to the Teresa estate, and took and used a large portion 
of the water of the Lapa and Majada rivers for the purpose of irri- 
gating lands of his own not covered by the concession ; and that this 
condition continued from 1907 to the time of filing the bill in the earlv 
part of 1912. 

This proceeding is in equity, and was instituted in the District Court 
of the United States for the District of Porto Rico, and the relief 
sought is that the lease of July 30, 1901, together with subséquent 
renewals, be canceled as of July 31, 1911; that the renewal of the 
lease, dated March 25, 1911, be canceled; that the Central Aguirre 
Company, Smith, and others be directed to vacate the Hacienda Te- 
resa; and for an injunction and an accounting. 

The question hère is not so much a question whether the assign- 
ment was a technical breach of the lease, or whether there are unf ul- 
filled obligations in respect to the repair of ditches, canals, and fences, 
and unfulfilled obligations in respect to squatters and other things, as 
it is a question whether the plaintififs hâve made out a case for équita- 
ble relief. 

[2] It goes almost without saying that if either the original lessee, 
or those acting under the lease, either by virtue of an assignment or a 
sublease, or otherwise, hâve tapped the canal and diverted waters 
which were going, and should go, to the Teresa hacienda, and that 
ownership is suffering substantial damage, it would be a proper case 
for équitable interférence and protection, and that protection might 
corne through a possible decree of forfeiture, or through the instru- 
mentality of the more common and less offensive remedy by injunc- 
tion and an accounting as to damages. 

[3] In equity the élément of drastic force involved in the idea of 
forfeiture is not looked upon with favor. Indeed, it is viewed with 
disfavor, and it is only in extrême cases, and where remédies at law 
are plainly and substantially inadéquate, that equity will interfère to 
work a forfeiture and ascertain damages. Jones v. New York Guar- 
anty & I. Co., 101 U. S. 622, 25 L. Ed. 1030; Henderson v. Carbon- 
dale Goal & Coke Co., 140 U. S. 25, 11 Sup. Ct. 691, 35 L. Ed. 332; 
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Brewster v. Lanyon Zinc Co., 140 Fed. 801, 72 C. C. A. 213; Lindeke 
V. Associates Realty Co., 146 Fed. 630, 77 C. C. A. 56; U. S. v. Ore- 
gon & C. R. Co. (C. C.) 186 Fed. 861 ; St. Louis Union Trust Co. v. 
Galloway Coal Co. (C. C.) 193 Fed. 106, affirmed on appeal in 201 
Fed. 1022, 119 C. C. A. 294; Liddle v. Cook, 209 Fed. 182, 126 C. 
C. A. 130. 

[4] There is nothing in the record which présents any public phase 
in respect to the waters in question. The primary idea upon which a 
government reserves to itself the right to déclare a forfeiture of its 
grants in respect to public waters is, that the duty rests with ail gov- 
ernments to protect members of the public when their rights and in- 
terests are involved in the use of public waters. The concession in 
question was to six owners located upon or near the waters in ques- 
tion. The waters, in a sensé, may be public waters ; but, be that as it 
may, there are no owners above, or below, or between the six conces- 
sionaries, who are complaining that their rights hâve been invaded, 
and for that reason that the concession should be forfeited. This is 
merely a controversy between holders under a single grant, who are 
in dispute as to their relative rights. The remédies for ascertaining 
and establishing their rights must be adéquate, either in the usual 
course of law, or of equity, and usual remédies are to be favored above 
exceptional and oppressive remédies through forfeiture. 

We see no ground, under the circumstances of this case, for saying 
that the assignment or the sublease should be canceled upon the 
ground that there is imminent danger that the concession will be de- 
clared forfeited by the government, or upon the ground that the con- 
cessionary rights are otherwise in danger. 

The assignments of error are 32 in number, but we do not deem it 
necessary to consider them seriatim, because there are certain gênerai 
principles of equity which must be accepted as controlling, and as 
against the gênerai claim of the plaintifif for forfeiture and cancellation 
as équitable relief. 

There are 15 findings which are spécial in the sensé that they are 
findings upon distinct phases of the case. 

Although a substantial part of the proofs, and perhaps ail of the 
proofs before Judge Hamilton, are in the record, there is not upon 
the évidence very much conflict in respect to the substantial features 
of the case. Some of the findings of the court below involve law and 
fact, but those which relate to the grounds which may become the 
basis of équitable relief are purely findings in respect to questions of 
fact. As for instance. No. 11, which is, in efifect, that the complainants 
are not being injured by Gonzales' restoration of the Lapa canal, at 
his own expense, and the use of the waters of the Lapa river by himi 
under the réservations in the sublease. And the same is true of find- 
ing 13, which is to the efïect that in 1910, after some adjustment of 
water and canal conditions, that the Teresa estate was receiving ail of 
the irrigation water from said concession to which it was entitled. 

[5] While in an equity proceeding the court of review may and 
must examine the case de novo, findings of fact by the court, who saw 
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the witnesses and was in dose touch with the locality and the physical 
conditions involved, will not be disturbed, except in case of ciear and 
unmistakable error. Villanueva v. Villanueva, 239 U. S. 293, 36 Stip. 
Ct. 109, 60 U Ed. 293 ; Washington Securities Co. v. United States, 
234 U. S. 76, 78, 34 Sup. Ct. 725, 58 L. Ed. 1220; Stuart v. Hayden, 
169 U. S. 1, 14, 18 Sup. Ct. 274, 42 L. Ed. 639 ; Trujillo & Mercado v. 
Succession of Rodriguez, 233 Fed. 208, 147 C. C. A. 214. 

[6] The concession in question was in 1868. It gave the grantees 
or concessionaries certain rights in respect to the waters of the Lapa 
and Majada rivers for purposes of irrigation, and there were certain 
provisions as to canals, intakes, conduits, repairs, and various other 
things. Soon after the grant, canals were constructed, and other 
things were donc with a view of utilizing the water rights granted by 
the govemment of Spain. The canals and other structures were so 
far destroyed by a hurricane in 1878 as to render them practically use- 
less, and after some things had been donc by the Central Aguirre 
syndicale by way of reconstruction, they were again in 1899 practically 
demolished, and after an expenditure of considérable sums of money 
upon the Majada canal, and after investigations in respect to the ex- 
pense of restoring the Lapa canal, it was decided not to undertake the 
work of its reconstruction. 

It would seem that the owners of the Teresa interest did nothing in 
the direction of repairing the canal, either by themselves or in con- 
nection with the other owners; that they were sleeping upon their 
concessionary rights for 20 years or more ; and that the waters, so 
far as the Lapa river and the Teresa hacienda were concerned, were 
in practical nonuse and going to waste, at the time of the lease to the 
Central Aguirre Company. 

The idea of the Central Aguirre Company under its lease was to 
utilize the waters ; but having ascertained the expense of reconstruc- 
tion of the Lapa canal and other things connected with it, and that 
the expense was such that they did not care to assume it, they entered 
into a contract with Manuel Gonzales for grinding cane, and an ar- 
rangement was made with him to repair the Lapa canal under a 
scheme which contemplated his use of the waters of the Lapa river, 
upon condition that the rights should revert to the Central Aguirre 
Company at the termination of the agreement with Gonzales. This 
arrangement between the Central Aguirre Company and Gonzales, 
and what was donc under it, unquestionably involved an unwarranted 
diversion of the waters; but there is nothing in the situation which 
indicates bad faith. It is reasonable enough to assume that the Cen- 
tral Aguirre Company acted under the supposed, but mistaken, idea 
of a right under the lease to utilize waters which were in practical non- 
use and doing no one any good. 

While the diversion cannot be justifîed in a strict légal sensé, it is 
urged that the owners of the Teresa interest hâve taken rents under 
the lease, or some part of them, and that that opérâtes as a waiver of 
any point that might otherwise be taken against the violation of the 
terms of the lease and the unwarrantable diversion of the waters. But 
we do not go much into the question of waiver, because under the cir- 
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cumstances, ît is difficult to see that the complainants hâve suffered 
any substantial injury, if any injury at ail, by reason of the diversion 
of the waters and the technical invasion of their rights. Indeed, it 
seems more probable than othervirise that the Teresa estate has been 
benefited by the restoration of the canal and other structures. It is not 
necessary to inquire whether the Teresa hacienda is getting under prés- 
ent conditions, or was getting under the conditions existing at the time 
thèse proceedings were instituted, as much water from the Lapa river 
as it was entitled to under the original concession, because it is quite 
sufïïcient to say that that estate is receiving as much water as it was re- 
ceiving before the restoration of the canals and the other works by 
Gonzales at a large expense, and under a restoration which must ulti- 
mately inure to the benefit of the Teresa estate. 

It is not our understanding that equity must interfère, or should 
interfère, at the instance of a party sufifering no substantial injury, to 
regulate technical or strictly légal rights. Where disputes arise be- 
tween owners of community water rights under a grant, there must 
not only be the grievance of légal invasion, but a grievance of irrépa- 
rable, or at least of substantial injury, in order to justify the interposi- 
tion of equity, to the end that questions as to forfeitures and leases 
should be regulated. 

[7] The point is taken that, under sections 1459 and 1472 of the 
Civil Code of Porto Rico, the breaches of the lease, and of the con- 
ditions of the original concession, put the concession in jeopardy of 
forfeiture and operate to give the lessors under the doctrine of rescis- 
sion the right to demand possession of the premises. 

We do not understand that ail departures from the terms of con- 
cessions or of leases necessarily operate that way ipso facto. There 
might be extenuating and moderating circumstances, and it is doubt- 
less for such reasons that under both sections judicial investigation 
and judicial dispossession are contemplated. 

[8] A further point is taken that the défendants stand hère in vio- 
lation of the joint resolution of Congress, approved May 1, 1900 (31 
Stat. 715), modifying what is known as the Foraker Act (Act April 
12, 1900, c. 191, 31 Stat. 7T), because their holdings of land interests 
are excessive. We do not go into the question of the holdings of the 
corporation, or consider any questions of restriction of holdings, be- 
cause it is clearly not the right of a party to an equity proceeding in- 
voked for the purpose of regulating relative water rights under a joint 
grant, to raise a question of that kind in the collatéral way in which 
it is sought to be raised by the complainants hère. 

Viewing this case as one involving commingling water rights, where 
the interests, from the very nature of things, are dépendent and inter- 
dependent and relative, rights affected by development and by non- 
development, by user and by nonuser, and as a case in which the 
complainants are suffering no permanent or substantial injury, we see 
no reasonable grounds for canceling the leases upon the ground that 
tlieir provisions hâve been violated, nor do we think that any of the 
questions involved in this case should be influenced by any contention 
that the concession is in jeopardy of forfeiture. 
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[9] Section 8 of the concession of 1861 is quite imperative in its 
terms, in that it déclares that : 

"The waters granted are Inséparable Irom the haciendas for which they 
are granted; they cannot be utlllzed for other purposes, nor the ones allen- 
ated wlthout the others." 

We cannot see that Gonzales, or any others claiming under the lease 
of the Teresa hacienda, could get any greater right of diversion than 
that which the Teresa had under the original concession. 

Gonzales, by tappingthe main canal below the junction of the Lapa 
and Majada rivers, and taking the waters of the joint canal by means 
of a subcanal of his own, is using the water upon his own lands and 
land not covered by the irrigation concession. This is something 
that seems not to be in dispute, and, that being so, we think that part 
of the final decree which déclares that the "waters which are being 
taken by Gonzales from the Lapa concession are being legally used" 
should be vacated, and this notwithstanding it is further declared that 
the use thereof is in trust for the owner of the Teresa estate. 

We find no grounds for interfering with the District Court's dis- 
position of the cause in respect to cancellation and forfaiture, nor 
with its order in respect to rents now in the possession of the District 
Court for the district of Ponce ; but we think that part of the decree 
which déclares Gonzales' use to be légal should be vacated, to the end 
that the complainants' prayer for an injunction in the pending cause 
may be available to thein, if, under présent or subséquent conditions, 
the situation should be such that the use should be terminated or 
regulated by injunction, and as to what should be done through such 
an instrumentality we express no opinion. 

As both parties in a measure prevail under this appeal, we think no 
costs should be taxed by either party in this court. 

The decree of the District Court, declaring Gonzales' use of the 
Lapa water to be a légal use, is vacated. In ail other respects it is 
aflfirmied. No costs in this court. 



ESTEP et al. v. KENTLAND COAL, & COKE CO. 

(CUrcuit Court of Appeals, Sixth Circuit. February 6, 1917.) 

No. 2874. 

1. Appeal and Error <S=3lOOO(l)— Review — Findings. 

Flndlngs of fact by the trial judge In an equity case will not be dis- 
turbed on appeal, nnless the évidence preponderates agalnst them. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3870 
3978.] 

2. WlTNESSES <S=»159(8) — COMPETENCT — TRANSACTIONS WITH DSCEASBD PeK- 

SOKS. 

Under Civ. Code Prac. Ky. § 606 — 2, forbidding a person to testify for 
himself concerning any verbal statenient of or transaction with a de- 
ceased person, grantees, suiug to reform a deed which reserved tlmber 
rights to the grantor, are Incompétent to testify as to tlme of the inser- 

AssPor other cases see same tapie & KEY-NUMBBB in rU Key-Numbered Digests & Inâeiea 
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tion of the réservation; the grantor being dead and having transferred 
the tlmber rights before his death. 

[Ed. Note. — For other cases, see Wltnesses, Cent Dig. § 675.] 

3. Deeds' ®f>194(1) — Validitt — Pbesumptions. 

Whlle there Is a presumptlon that a deed Is dellvered at Its date, In- 
tention alone will not constltute dellvery, and some act showlng a parting 
by the grantor wlth control over the deed Is necessary; tberefore de- 
llvery cannot be found where the grantor retained possession and control 
of the deed. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §S 574, 675, 581- 
583, 634.] 

4. COTIBTS <Sî=>375 — APPLICABII-ITT OF STATE LAW — LIMITATION OP ACTIONS. 

State statutes of limitations are not bindlng on the fédéral courts in 
equity suits, and the question whether relief is barred dépends only on 
whether complainant has been gullty of lâches ; the fédéral courts fre- 
quently finding complainant gullty of lâches for delay for less than the 
perlod of limitations. 
• [Ed. Note. — For other cases, see Courts, Cent. Dig. § 983.] 

.'.. Reformation of Instruments ©=332 — Lâches. 

Plaiutlffs, when mlnors of 16 and 17 years, recelved a conveyance of 
land from their father ; the deed beIng recorded nearly a year after Its 
date. By interlineations In the deed a réservation to the grantor of the 
minerai rights in the land was Inserted. In the year that the deed was 
recorded, plaintiffs learned of the sale of minerais, and they consented to 
a conveyance thereof 3 years thereafter. The minerai rights vrere subse- 
quently transferred to an Innocent purchaser, and some 10 years after 
the eldest of plaintiffs reached his majorlty they sued to reform the con- 
veyance on the theory that the réservation was inserted by their father 
after dellvery. Ileld that, In view of plaintiff's acqulescence In the con- 
veyance and probable participation in the proceeds, they are barred by 
lâches from attacking the deed. 

[Ed. Note. — For other cases, see Keformation of Instruments, Cent Dig. 
§§ 119-131.] 

6. BsTOPPEL ■S=»90(2) — Equitable Estoppel — What Constitutes. 
In such case plaintiffs are estopped from questionlng the deed. 
[Ed. Note. — For other cases, see Estoppel, Cent. Dig. § 244.] 

Appeal from the District Court of the United States for the Eastern 
District of Kentuclcy; Andrew M. J. Cochran, Judge. 

Suit by Joseph H. Estep and another against the Kentland Coal & 
Coke Company and others. From a decree denying relief, complain- 
ants appeal. Affirmed. 

C. M. Whitt, of Williamson, W. Va., for appellants. 

J. F. Hager, of Ashland, Ky., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and HOL- 
I^ISTER, District Judge. 

KNAPPEN, Circuit Judge. Appeal from a decree denying relief 
in a suit in equity to reform a deed, etc. The case is this : 

On June 23, 1898, William F. Estep and wife, the parents of plain- 
tiffs, executed a deed to them of certain lands in Pike county, Ky., 
then belonging to the father. When executed, the deed contained no 
réservation of minerais. The deed was voluntary and without valu- 
able considération. The plaintiffs were at the time respectively 17 and 

@=:>For otber cases aee sama topic & KEY-NUMBEE In ail Key-Numbered Digests & Indexes 
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nearly 16 years of âge; both were living with their parents, and so 
continuée! until the plaintiffs were respectively raarried. The deed 
was recorded June S, 1899, nearly a year after its date. The record 
of the deed shows a réservation to the grantors of the minerai rights 
in the land, and the deed contains an interlineation to that effect in 
the father's handwriting. On March 21, 1899, and thus between the 
date and the recording of the deed, Estep and wife contracted with 
one Hellier for the sale of the minerai rights in the land at a price 
of 75 cents per acre. There is nothing to indicate that this was not 
at the time an adéquate price for the minerais. In the foHowing May, 
and thus still before the deed was recorded, a survey was made for 
ascertaining the acreage, and presumably the boundaries, of the tract 
containing the minerais ; and- on February 23, 1902, Estep and wife 
made deed to Hellier of the minerais, which were fully paid for at or 
before the time the deed was made. The fatlier died May 22, 1903 
(at which time one of the sons was 22 years old and the other nearly 
21), leaving to his other children the surface rights in his remaining 
lands, from which he had meanwhile sold the minerais. Hellier died 
about three years later. On March 4, 1910, under decree of the pro- 
bate court in the settlement of his estate, the minerais in question were 
sold to the défendant Aima Coal Company, who, in the following De- 
cember, sold and conveyed them to tlie défendant Kentland Coal & 
Coke Company, at a price of $30 per acre, which was fully paid. 

This suit was begun July 6, 1912, for the cancellation of the excep- 
tion of the minerais contained in the deed, and an adjudication that 
plaintiffs were the owners of such minerais. The testimony upon the 
trial was taken in open court. The trial judge filed an opinion, in 
which he expressed himself as not satisfied that the deed was delivered 
to plaintiffs before the date on which it was lodged for record, and 
announcing the conclusions that plaintiffs knew of the sale of the 
minerais to Hellier and consented to the insertion of the exception in 
the deed, that plaintiffs carried the chains in the making of the survey 
in 1899, and were présent when the transaction was closed and the 
money paid, and that the défendant Kentland Company was a pur- 
chaser for value without notice of any defect in the title. The con- 
clusion was reached that plaintiffs are barred from relief by lâches 
and estoppel. 

[1] In thèse circumstances, the conclusions of the trial judge are 
accepted by us as correct, unless the évidence is found to preponderate 
decidedly against those conclusions. City of Cleveland v. Chisholm 
(C. C. A. 6) 90 Fed. 431, 434, 33 C. C. A. 157; Monongahela Co. v. 
Schinnerer (C. C. A. 6) 196 Fed. 375, 379, 117 C. C. A. 193; Pugh 
V. Snodgrass (C. C. A. 6) 209 Fed. 325, 326, 126 C. C. A. 251. There 
is no such prépondérance ; on the other hand, the évidence preponder- 
ates in favor of the conclusions of the trial judge. 

[2] Of course the change in the deed, if made after its delivery, 
would not deprive plaintiffs of their title to the minerais. The évi- 
dence, however, makes it very uncertain, to say the least, that the 
delivery was made before the date on which the deed was recorded. 
Plaintiffs were both minors, the deed was without valuable considéra- 
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tion, plaîntifis were not présent at its exécution, and while there was 
testimony by one of the plaintiffs of a deliver)i- soon after exécution, 
the testimony was held incompétent by the trial judge (and we think 
rightly) under section 606 — 2 of the Civil Code of Kentucky, which 
(with certain exceptions not important hère) forbids a person to tes- 
tify for himself concerning "any verbal statement of, or any trans- 
action with, or any act donc or omitted to be done by * * * one 
who is * * * dead when the testimony is offered to be given." 
Dunbar V. Meadows, 165 Ky. 275, 278, 176 S. W. 1167. 

[3] The deed was kept in the father's deed box until by the father's 
direction one of the plaintiiïs transmitted it for record. While there 
is a presumption more or less strong that the deed was delivered at 
its date (Ford v. Gregory, 10 B. Mon. 175, 180), intention alone will 
not constitute delivery ; some act evidencing a parting by the grantor 
with control over the deed being necessary thereto. Dunbar v. Mead- 
ows, supra, 165 Ky. 277 et seq., 176 S. W. 1167; Justice v. Peters, 
168 Ky. 583, 586, 182 S. W. 611. 

While the trial judge states that "for the sake of the argument" he 
disposed of the case on the basis that the exception was inserted in 
the deed and in its record after the deed was recorded, the judge was 
apparently of a contrary opinion ; and we think it the natural inference 
from the testimony that the interlineation was made between the date 
of the deed and its recording. There was testimony, apparently créd- 
ible, that Hellier had heard, after the contract of February, 1899, for 
the sale of the minerais, but before payment was made, that the land 
had been deeded to plaintiffs on account of the father's trouble with 
a creditor, and that Hellier declined to carry out the contract unless 
the minerais were excepted in the deed, that the father agreed that 
th exception should be made, and that plaintiffs agreed thereto. The 
mother was living with one of the plaintiffs when the trial was had, 
but was not produced as a witness, nor was her absence explained. 
As well said by the trial judge : 

"It is not lilîely ttat, with this tltle bond outstanding, he [the lather] would 
hâve put to record a deed showlng the title thereto in his children." 

We hâve no trouble in agreeing with this conclusion. And not 
only is the conclusion that plaintiffs knew of and consented to the in- 
sertion in the deed of the exception of the minerais supported by 
direct testimony, but there was also apparently crédible testimony 
from the same witness that plaintiffs were présent when the deed was 
made, that it was read in their présence, and that they agreed that 
"if ever anytliing occurred afterwards they was to join in the deed 
when they became 21," and that there was talk that the father would 
pay to the boys some part of the considération for the minerais. 

That the Kentland Company is a purchaser in good faith is clear; 
the only suggestion to the contrary deserving mention is that the record 
itself, if consulted, would, because of the spelling and language of the 
exception, be seen not to hâve been made by the scrivener of the deed 
generally. But this suggestion does not overthrow the otherwise con- 
vincing nature of the évidence of good faith purchase. The ques- 
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tion then is: Are the facts and circumstances such as to justify a 
conclusion that plaintiffs are barred by lâches and estoppel ? 

The pertinent situation may be thus summarized : Plaintiffs knew of 
and assented to the sale of the minerais in 1899 and to their conveyance 
in 1902; no complaint was ever made until 1912, when this suit was 
begun, at which time one of the plaintiffs was 31, the other nearly 30 
years of âge. Meanwhile Hellier had paid for the minerais, presum- 
ably with plaintiffs' knowledge; the father had died, as had Hellier; 
the value of the minerais had been greatly enhanced ; and they had 
been sold to an innocent purchaser for value at a large price. 

[4] In the view we take of the case it is unnecessary to décide wheth- 
er, as alleged by défendants, plaintiffs' action is barred by section 
2515 of the Kentucky Statutes, which imposes a limitation of five years 
upon "an action for relief on the ground of fraud or mistake," subject 
to the proviso in section 2519 that the cause of action shall not accrue 
until the discovery of the fraud or mistake, not to exceed in ail 10 
years from the time the fraud was perpetrated. See Combs v. Ison, 
168 Ky. 728, 731, 182 S. W. 953. 

In Pond Creek Coal Co. v. Platfield (this day decided) 239 Fed. 622, 
C. C. A. , we State the rule to be well settled that state stat- 
utes of limitation are not binding upon the courts of the United States, 
and that in suits in equity in the fédéral courts relief is barred by lapse 
of time, only as the same amounts to lâches or works an estoppel, and 
that while there bas been "for the sake of uniformity a disposition to 
accept the statutory régulations of the states prescribing the time 
within which suits may be brought," ripening into a rule which will 
be enforced whenever by observing it the court "is not required to 
abrogate its own principles," yet that the courts hâve frequently en- 
forced the doctrine of lâches where tlie lapse of time has been shorter 
than that prescribed by state laws, but where the peculiar circumstances 
gave rise to an equity which the court was bound to protect. The lat- 
ter proposition is abundantly sustained by the f ollowing décisions : 
Richards v. Mackall, 124 U. S. 183, 188, 8 Sup. Ct. 437, 31 L. Ed. 396: 
Alsop V. Riker, 155 U. S. 449, 460, 15 Sup. Ct. 162, 39 L. Ed. 218; 
Penn Mutual Life Ins. Co. v. Austin, 168 U. S. 685, 18 Sup. Ct. 223, 
42 h. Ed. 626; Ky. Coal, etc., Co. v. Ky. Union Co. (C. C. A. 6) 187 
Fed. 945, 948, 110 C. C. A. 93; Patterson v. Hewitt, 195 U. S. 309, 
319, 25 Sup. Ct. 35, 37 (49 L. Ed. 214). As said in the latter case: 

"Indeed, in some cases the diligence required is measured by months ratber 
than by years. » • ♦ And in others a delay of two, three, or four yeare 
has been held fatal." 

[5, 6] We think the instant case falls clearly within the rule of the 
cases cited. Plaintiffs' cause of action is utterly without equity. We 
think it barred by both lâches and estoppel. Bull v. Sevier, 88 Ky 
515, 11 S. W. 506;_ Ayre & Lord Tie Co. v. Baker, 138 Ky. 494, 128 
S. W. 346. Plaintiffs' minority at the time the change in. the deed 
was made and the minerais sold is not enough to avoid the bar; for 
although they were not called upon, during their minority, to repudiate 
the transaction or to institute suit (assuming that the change was made 
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after delivery), the circumstances were such as to require them, in case 
they had a grievance, to act with reasonable diligence upon coming 
of âge. This they did not do. Instead they waited nearly nine years 
after the younger had attained his majority, to the manifest injury of 
innocently acquired rights, and until several years after the deaths of 
the two persons having the best knowledge of the transactions, and 
this to the embarrassment of their opponents in Htigation — acting at 
the last only, as is fairly presumable from the record, when prompted 
by the great advance in coal values. 
The decree of the District Court is afïirmed, with costs. 



POND CREEK COAL CO. v. HATFIBLD et aJ. 
(Circuit Court of Appeals, Slxth Circuit February 6. 1917.) 

No. 2841. 

1. Appeal and Ebrob <S=>1078(1) — Eeview — Waivee of Erbobs. 

Contentions not discussed, elther in appellant's brlef or orally, must be 
treated as abandoned. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. | 425<5.] 

2. Equitt iS=>87(1) — Statutes of Limitation — Application. 

The Kentucky statutes of limitation apply to équitable as well as to 
légal actions. 

[Ed. Note.— For other cases, see Equlty, Cent. Dig. f § 242, 244, .395 ; Lim- 
itation of Actions, Cent. Dig. § 170.] 

3. LmiTATioN OF Actions <S=»19(1) — Statutes — Applicabilitt — Lands — Min- 

éral INTIBRBSTS — "EeAL EsTATE." 

TJnder Ky. St. § 458, defining "real estate" as Includlng ail rights and 
Interests in lands other than chattel Interests, and in vlew of the pracUce 
in other actions, section 2505, prescrlbing a 15-year limitation upon ac- 
tions for the recovery of real property, applies to an action to recover min- 
erai Interests in lands. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. §g 
73, 80, 84, 85. 

For other définitions, see Words and Phrases, First and Second Séries, 
Eeal Estate.] 

4. Adverse Possession <S=>42, 54 — Dubation and Contintjitt of Possession. 

Ky. St. § 2505, prescrlbing a 15-year limitation upon actions for the re- 
covery of real property, does not begin to run until adverse possession, and 
the bar is not complète unless the adverse possession is continuous for 
the full statutory period. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 207- 
212, 271.] 

5. Mines and Minerals <S=>49 — Adverse Possession — Nature of Possession. 

Although défendant, who purchased the surface rights upon land, at 
that tlme or soon thereafter formed the intention of holding the minerai 
interests, his claim thereto, unless open and noterions, was not adverse. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 135.] 

6. Mines and Minbbals <S=349 — Adverse Possession — Essbntials. 

Where the owner of the surface conveyed it, reserving the minerai 
rights, which he did not own, the mère use and possession of the sur- 
face wàs not enougb to constltute adverse possession of the minerai rights. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 135.] 

^irsFor other casea see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexe» 
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7. Mines and Minekai^ <g=349 — Adveese Possession — Essentiais. 

Where the owner of tlie surface rights in land, who was entitled to 

mine coal for doinestic purposes, eut timber and mlned coal, such acts con- 

stitute no adverse possession; It belng presumed tbat the mining was 

in the exercise of his rights. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 135.] 

S. Mines and Mineeals <S=349 — Adverse Possîœssion — Bssentials — Payment 
oF Taxes. 

That the owner of the surface rights in land pald taxes on the lands 
containing the minerais does not eonstitute adverse possession of the 
minerai rights. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 135.] 

9. Courts ©=375 — Rtjles oe Décision — ^Autiiobity of State Laws — Statutes 

or Limitation. 

State statutes of limitation are not binding on the fédéral courts, and 
in suits in equlty in the fédéral courts relief is not barred by lapse of 
tlme, except as it amounts to lâches or works an estoppel; hence an 
équitable suit in the fédéral District Court for the Eastern District of 
Kentucky will not be barred by Ky. St. § 2514, prescrlblng a 15-year limi- 
tation, though such perlod had elapsed, unless the delay amounts to 
lâches or works an estoppel. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 983.] 

10. EQTJITY <S=>72(1) DEFENSES — "Lacuses." 

The question of "lâches" does not dépend, as does a statute of limitation, 
upon the fact that a certain definite time has elapsed since the cause of 
action accrued, but whether, under ail the circumstances of the paiticular 
case, plaintiff is chargeable viflth a want of due diligence in failing to in- 
stltute proceedings before he did ; and, the défense being an équitable 
one, the lapse of time must be so great and the relations of the défendant 
to the rights such that it would be inéquitable to permit plaintiff to assert 
his rights. 

[Ed. Note.— For other cases, see Equlty, Cent. Dig. §§ 207, 210-213. 

For other définitions, see Words and Phrases, First and Second Séries, 
Lâches.] 

11. CouKTs <S;=5375 — Fedebal Coubts — Eules of Décision — State Statutes. 

For the «ake of unitormlty, the fédéral courts will accept state statutes 
of liiûitatioii whenever by so doing they are not requlred to abrogate 
their ovvn princlples. 

[Ed. Note. — Por other cases, see Courts, Cent Dig. § 983.] 

12. Equity (S=»75 — Défenses — Lâches. 

Plaintiff's predecessor In title purchased the minerai rights In a parcel 
of land, défendant acting as agent upon commission. He did not dls- 
cover that the original grantors had only a bond for, and not actual title 
to, a part of the rights conveyed. Thereafter défendant purchased from 
the grantors of plaintifs predecessor the surface rights In such lands, and 
received a conveyanee direct from the title holder, who had given a bond 
for title to the grantors of plalntlfC's predecessor. The deed to défendant 
made no réservation of the minerai rights, and was executed and recorded 
more than 21 years before plaintiff filed a Mil praying that défendant be 
declared to hold in trust for It the minerai rights. Held that, notwlth- 
standlng defendant's conveyanee of the surface rights in such land, 
reserving the minerai rights, plaintiff and his predecessors could not 
be deemed guilty of lâches in failing to earller instltute the action ; there 
being no adverse possession, and it appearing that the defeet in their 
title was not discovered by défendant himself when acting as agent, and 
that the right of action was discovered only a short time before suit, the 

<g=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexe» 
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conveyance to plalntlff a few months before Its commencement he\ng the 
only actual transfer of tltle. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 227, 228, 230, 233, 
234, 239, 240.] 

13, Equity ®=3324 — Actions — Lâches — Pleading. 

In cases of great delay In seeklng relief, courts of equity on thelr own 
motion require plaintifif to ailege and show afflrmatively facts excusing 
the delay ; the practice helng justifled on the theory of discouraglng stale 
clalms. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ G3&-640.] 

14. Equitt <@=>271 — Actions — Amendments — ^Défenses — Lâches. 

In a suit to compel défendant to hold as trustée for plalntlff minerai 
rlghts In land, plaintiff, havlng falled to establlsh its excuse for a 
20-yea.r delay In instituting suit, applled for leave to file an amendment to 
the bill, setting up that there was no actual change of the ownership of 
the minerai rlghts on the part of plalntlff or Its predeeessors in tltle until 
the conveyance 6 months before suit begun, and thus there was no occasion 
for the examinatlon of tltle, or of the public records, for any clalm on 
defendant's part, that neither plalntlff nor its predeeessors in tltle had 
ever heard rumors of the claim untll within three years before suit was 
begun, and that plalntlff when It made the purchase had no knowledge 
thereof. Beld that, it appearing that plalntlff was In equity entltled to 
the minerai rlghts, the amendment, whlch was denled on the ground that 
it did not excuse the delay, was proper, and should hâve been permitted. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 55S-560.] 

Appeal from the District Court of the United States for the East- 
ern District of Kentucky; Andrew M. J. Cochran, Judge. 

Bill by the Pond Creek Coal Company against Andersen Hatfield 
and others. From decree dismis?ing the bill, complainant appeals. Re- 
versed and remanded, with directions. 

T. H. Hcirman, of Pikeville, Ky., for appellant. 
P. K. Malin, of Ashland, Ky., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALL,. 
District Judge. 

KNAPPEN, Circuit Judge. Appellant filed its bill in equity, asking 
that appellees be declared to hold in trust for it the minerai rights in 
a tract of , about 230 acres in Pike county, Ky., that plaintifï's title 
thereto be quieted, and for conveyance accordingly. The pertinent facts 
needing présent statement are, in substance, thèse: 

July 24, 1889, Arthur Bright, as trustée for others, purchased from 
the Maynard Brothers, and paid for, the minerai rights in a tract of 
1,164 acres in Pike county, Ky. In this purchase Anderson Hatfield 
acted as agent for Bright, trustée, upon commission. He aiso took 
(as deputy clerk of the circuit court) the acknowledgment of the gran- 
tors, and, in connection with an attprney employed for tlie purpose, 
"ran over the title at the courthouse," finding no defects therein. 
This deed was at once recorded. It turns out that one Smith had sold 
to Williamson 230 acres of the 1,164-acre tract, making no conveyance, 
but giving title bond therefor. Williamson had sold the 230-acre tract 

^=3For otiier cases see same toplc & KBY-NUMBER la aU Key-Numbered Digesta & Indexes 
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to the Maynards, but, not having received conveyance from Smith, did 
not convey to the Maynards, but made agreement to do so. 

About six months after the conveyance from the Maynards to 
Bright, trustée, of the minerai rights in the 1,164-acre tract, viz. Feb- 
ruary 10, 1890, Hatfield purchased from the Maynards the surface 
interest in the entire 1,164-acre tract. In the course of this purchase 
the situation as to the légal title to the 230-acre parcel was for the 
first time discovered by Hatfield. Neither Bright, trustée, nor any one 
representing him had discovered it. The Maynards accordingly con- 
veyed to Hatfield the entire 1,164 acres, and arranged that Smith 
should deed direct to Hatfield the 230-acre parcel; a portion of the 
purchase price being held back until Smith's conveyance should be 
made. Four days later Smith, by deed reciting Williamson's direction 
so to do, conveyed the 230 acres to Hatfield, who then paid to the 
Maynards the portion of the purchase price wliich had been held back, 
and the deeds from the Maynards and Smith were at once recorded. 
Neither deed contained an exception of the minerai rights. The May- 
nards understood they were selling to Hatfield only the surface rights, 
Hatfield paid for such rights only, and had in mind that the minerai 
rights had been, as previously said, purchased through him for Bright, 
trustée. By deeds made in 1902 and 1903 Hatfield conveyed the 230 
acres to his children, reserving the minerai rights. The surface rights 
were, by mesne conveyances, sold to Vinson, who makes no claim to 
the minerai rights. 

About two months before this suit was begun (which was December 
12, 1911) Hatfield conveyed in form to his sons the minerai rights in 
the 230-acre tract ; the deed not having been recorded until after this 
suit was commenced. Défendant Anderson Hatfield still claims the 
minerai rights, notwithstanding the deed to his sons, and it was con- 
ceded upon the hearing in this court that no one had obtained from 
Anderson Hatfield any rights superior to his. Bright, trustée, in 1893, 
conveyed the minerai rights in the entire 1,164 acres to Nash, trustée, 
who in 1902 conveyed to the Blackberry Coal Company. The latter 
on June 13, 1911, conveyed to Beale, trustée, who on November 17, 
1911 (less than one month before this suit was begun), conveyed to 
plaintiff. 

It appeared upon the hearing below that as to 55 or 60 acres of the 
230-acre tract the Maynards had title superior to that derived from 
Smith, and thus that the minerai rights therein passed to Bright, trustée, 
under the deed of the Maynards. The District Court accordingly gave 
plaintiff relief as to the 55 or 60 acres. The court was of opinion, 
however, that as to the remainder of the 230-acre tract tlie suit was 
essentially for the spécifie performance of Smith's contract to convey 
and that, as nearly 22 years had elapsed between Smith's conveyance to 
Hatfield and the commencement of this suit, an action in the state 
courts of Kentucky would be barred by section 2514 of the Kentucky 
Statutes, which provides, for an action upon a "recognizance, bond, or 
written contract," a limitation of 15 years after the cause of action ac- 
crues; and that, if not governed by section 2514, the case would fall 
within section 2522, which provides a limitation of 10 years for actions 
239 F.— 40 
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not specially provided for ; and that the case f ell within what was un- 
derstood to be the rule that under ordinary circumstances relief wili 
not be granted as against lâches for a longer period than limited by 
state statutes, subject to exception in cases where by reason of fraud 
or concealment of the cause of action it has not been discovered, or 
where it would not hâve been discovered by reasonable diligence ; and 
the court, being of opinion that Hatfield had not f raudulently concealed 
the right of action, that there was no showing of reasonable diligence 
on the part of plamtifï and its gr an tors in discovering the right of ac- 
tion, and that reasonable diligence would hâve disclosed it, dismissed 
the bill, except as to the 55 or 60 acres mentioned. 

[ 1 ] Plaintiff's pétition for rehearing and for leave to file a proposed 
amendment to the bill, by way of excusing the charge of lâches, was de- 
nied. Défendant has not appealed. While plaintiff's appeal covers a 
claim that another part of the 230-acre tract should hâve been awarded 
plaintiff, on the theory that Hatfield was estopped to deny the May- 
nard's title thereto, this claim is not discussed either in brief or orally, 
and must be treated as abandoned. The only question now review- 
able, therefore, is whether the District Court rightly held that plain- 
tiff's lâches had been such as to bar recovery as to the remainder of the 
230-acre parcel. 

As the case is presented hère, it is not made entirely cleàr that plain- 
tiff had lost the right to relief in the state courts of Kentucky. By 
section 2505 of the Kentucky Statutes actions "for the recovery of real 
property" are barred if not brought within 15 years after the right 
accrues. The District Court was of opinion that this action is not one 
for the recovery of real property. We are cited to no décisions to that 
effect. But as the question has not been discussed hère, we content 
ourselves with thèse observations, for such bearing as they raay hâve 
upon the ultimate question of lâches : 

[2, 3] The fact that the suit is in equity, rather than at law, cuts no 
figure ; the Kentucky statutes of limitation apply to équitable as well as 
to légal actions. Clay's Adm'r v. Clay, 7 Bush, 95 ; Ferguson v. Rail- 
road, 108 Ky. 662, 57 S. W. 460. The term "real estate" includes 
ail rights and interests in lands other than chattel interests (Ky. 
Statutes, § 458 ; Anderson's Trustée v.^ Sterritt, 79 Ky. 499, 503), and 
necessarily embraces minerai rights. The section in question is not in 
terms confined to actions of ejectment. It is held applicable to an 
action for admeasurement of dower (Anderson v. Sterritt, supra; 
Bankston v. Mining Co., 95 Ky. 455, 25 S. W. 1105; McDanell v. 
Landrum, 87 Ky. 404, 9 S. W. 223, 12 Am. St. Rep. 500), which action 
by statute (Civil Code Ky. § 499), as well as at common law (Waters v. 
Gooch, 6 J. J. Marsh. 587, 22 Am. Dec. 108), may be in equity. In the 
Kentucky dower proceeding, as well as in the action hère, the remedy is 
by conveyance. The section has also been held applicable to a suit for 
the protection of an easement of burial (Hook v. Joyce, 94 Ky. 450, 22 
S. W. 651, 21 L. R. A. 96), as well as an easement of light and air 
(Ray v. Sweeney, 14 Bush, 1, 7, 29 Am. Rep. 388), to an action to 
supply a lost deed (Brandenburg v. McGuire, 105 Ky. 10, 13, 44 S. W. 
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96), and (impliedly) to the foreclosure of a vendor's lien upon real es- 
tate (Hitt V. Pickett's Adm'r, 91 Ky. 644, 11 S. W. 9). 

[4] Hatfield took the légal title to the minerai rights with fuU knowl- 
edge that the équitable right thereto was in Bright, trustée, and so 
took such légal title subject to that équitable right in Bright and his suc- 
cessors in title, including plaintiff hère. If section 2505 is applicable, ac- 
tion thereunder in the Kentucky courts would not be barred, for the 
statute does not begin to run until adverse possession (Ray v. Sweeney, 
14 Bush, 1, 29 Am. Rep. 388) ; and the bar is not complète unless the ad- 
verse possession is continuous for the full statutory period (Wicldifife 
V. Ensor, 9 B. Mon. 253). 

[5-B] No such adverse possession was established, and the District 
Judge so held. Although we hâve no doubt that Hatfield, at the 
time of his purchase, or soon thereafter, formed the intention to hold 
the minerai interests, his claim thereto, unless open and notorious, was 
not adverse, within the meaning of the law of adverse possession; 
and the évidence of such open and notorious claim during the statutory 
period is not satisfactory. The mère use and possession of the sur- 
face of the land was not enough to constitute adverse possession of the 
minerai rights, after Hatfield's conveyance of the surface with rés- 
ervation of such rights. Farnsworth v. Barret, 146 Ky. 556, 561, 142 
S. W. 1049. In fact, Anderson Hatfield never lived on the 230-acre 
parcel, and never improved it. Such résidence and improvement as 
were had seem to hâve begun not earlier than 1902, which was only 
about 9 years before suit was begun. The mining of coal by Hatfield 
was not an assertion of adverse right to the minerais, for the coal was 
presumably mined for domestic purposes only, and the right to such 
mining was by the Maynards' deed to Bright, trustée, expressly re- 
served to the grantors and their successors. 

It is equally clear that the cutting of the timber, which belonged 
to the owner of the surface, was not an assertion of adverse right 
against the owner of the minerais ; and the payment of taxes upon the 
lands containing the minerais did not constitute adverse possession of 
the minerais. 

But, treating this as an action to obtain spécifie performance of 
Smith's covenant to convey (and section 2514 applies to such an action 
— Cocanougher v. Green, 93 Ky. 519, 522, 20 S. W. 542), it does not 
necessarily follow that it would be barred in the Kentucky courts by 
the lapse of 15 years after the making and recording of Smith's deed 
to Hatfield. Smith did not refuse to convey, but had in fact conveyed 
to Hatfield in supposed conformity with his agreement. As against 
Hatfield, on the theory that he was obligated to carry out Smith's con- 
tract, the statute would not begin to run until plaintifï or its predeces- 
sors in title knew, or should hâve known, of the conveyance, and that 
Hatfield claimed the minerais under it. The questions of knowledge 
and diligence will be considered in connection with the défense of 
lâches, to which we now come. 

[9, 10] As recognized by the District Judge, the rule is well settled 
that State statutes of limitation are not binding upon the courts of the 
United States, and that in suits in equity in the fédéral courts relief 
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is not barred by lapse of time except as it amounts to lâches or works 
estoppel. As said in Townsend v. Vanderwerker, 160 U. S. l'71, 186, 
16 Sup. Ct. 258, 262 [40 L. Ed. 383] : 

"The question of lâches does not dépend, as does the statut© of limitation, 
upon the faet that a certain deflnlte tlme has elapsed since the cause of ac- 
tion accnied, but whether, under ail the circumstances of the partlcular case, 
plalntiff Is chargea ble with a want of due diligence in falllng to Institute pro- 
ceedings before he did." 

Moreover, mère delay is not enough to prechide relief in eqitity, in 
the absence of such conditions as would, presumably, at least, make the 
asseition of right after such delay inéquitable. In Halstead v. Grin- 
nan, 152 U. S. 412, 417, 14 Sup. Ct. 641, 643 (38 L. Ed. 495), it is 
said: 

"It [lâches] Is an équitable défense, controlled by équitable considérations, 
and the lapse of time must be so great, and the relations of the défendant to 
the rights such, that it would be inéquitable to permit the plaintiff to now as- 
sert them." 

As said in Galliher v. Cadwell, 145 U. S. 368, 372, 12 Sup. Ct. 873, 
874 (36 L. Ed. 738), the cases in which the défense of lâches has been 
considered — 

"proceed on the assumption that the party to whom lâches is imputed has 
knowledge of his i-ights, and an ample opportunity to establish them In the 
proper forum ; that by reason of his delay the adverse party has good reason 
to believe that the alleged rights are wortbless, or bave been abandoned; aud 
that because of the change in conditions or relations during this period of de- 
lay it would be an injustice to the latter to permit him to now assert them." 

As said in Penn Mutual Life Ins. Co. v. Austin, 168 U. S. 685, 698, 
18 Sup. Ct. 223, 228 (42 L,. Ed. 626) : 

"The reason upon which the rule is based is not alone the lapse of tlme 
during which the neglect to enforce the right has existed, but the changes of 
condition which may hâve arisen during the period in which there has been 
neglect. In other words, where a court of equity finds that the position of 
the parties has so changed that équitable relief cannot be afforded without 
doing injustice, or that the intervening rights of third persons may be de- 
stroyed or seriously Impaired, it will not exert its équitable powers in order 
to save one from the conséquences of his own neglect." 

As said in O'Brien v. Wheelock, 184 U. S. 450, 493, 22 Sup. Ct. 354, 
371 (46 L. Ed. 636) : 

"Its application dépends on the circumstances of the partlcular case. It is 
not a mère matter of lapse of time, but of change of situation during neglect- 
ful repose, rendering it inéquitable to afford relief." 

And as expressed in Northern Pacific Ry. Co. v. Boyd, 228 U. S. 482, 
509, 33 Sup. Ct. 554, 562 (57 L. Ed. 931) : 

"But the doctrine of estoppel by lâches Is not one which can be measured 
out in days and months, as though it were a statute of limitations. For what 
might be Inexcusable delay in one case would not be inconsistent with dili- 
gence In another and unless the nonaction of the complainant operated to 
damage the défendant, or to induce it to change its position, there Is no neces- 
sary estoppel arising from the mère lapse of tlme. Townsend v, Vasder- 
werlîer, 160 U. S. 171, 186 [16 Sup. Ct. 258, 40 L. Ed. 383]." 
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In Schwartz v. Loftus (C. C. A. 8) 216 Fed. 320, 325, 132 C. C. A. 
464, 469, the rule is thus stated : 

"While the lapse of time is an élément which courts consider in refusing 
or grantlng the défense of lâches, time alone ordlnarily is not snfficient to 
constitute the défense, but in addition thereto the situation of the parties 
must hâve so changed as to render the prosecution of the suit inéquitable." 

[11, 12] In this case défendants hâve been in no way injured by the 
delay in bringing suit, and the case is utterly barren of equity in their 
favor, unless, perchance, in the fact that Hatfield has from the time of 
his purchase from the Maynards paid the taxes on the land contain- 
ing the minerais, presumably without séparation of surface and min- 
erai rights. But this payment f urnishes, at the best, but slight equity 
in Hatfield's favor, in view of the fact that he had ail the time the 
right to mine coal for domestic purposes, and did so, and as it does 
not affirmatively appear that the taxes were increased on account of 
the minerai rights. There are no intervening rights of third persons 
calling for protection, and there has been no change of situation or re- 
lations making relief to plaintifï inéquitable. The instant case diflFers 

radically from Estep v. Kentland Company, 239 Fed. 617, C. C. A. 

(this day decided by us), in which case, in view of express élé- 
ments of knowledge and estoppel, we held that plaintififs had lost their 
right to complain. 

There has, however, been "for the sake of conformity a di.sposition 
to accept the statutory régulations of the states prescribing the time 
witliin which suits may be brought. And this practice has ripened into 
a rule which will be enforced whenever by obijerving it the court is 
not required to abrogate its own principles, in which case it will pro- 
tect its own jurisdiction." Ky. Coal, etc., Co. v. Ky. Union Co. (C. 
C. A. 6) 187 Fed. 945, 948, 110 C. C. A. 93; Godden v. Kimmell, 99 
U. S. 201, 210, 25 L. Ed. 431; United States Fidelity, etc., Co. v. 
Union Bank, etc., Co. (C. C. A. 6) 228 Fed. 448, 452, 143 C. C. A. 30. 
Indeed, courts hâve frequently "enforced the doctrine of lâches in 
favor of défendants wherc the lapse of time has been shorter than 
that prescribed by state laws, but where the peculiar circumstances 
gave rise to an equity which the court was bound to protect." Ky. Coal 
Co. v. Ky. Union Co., supra; Richards v. Mackall, 124 U. S. 183, 
188, 8 Sup. Ct. 437, 31 L. Ed. 396; Alsop v. Riker, 155 U. S. 449, 
460, 15 Sup. Ct. 162, 39 L. Ed. 218; Penn Mutual Life Ins. Co. v. 
Austin, supra; Patterson v. Hewitt, 195 U. S. 309, 319, 25 Sup. Ct. 
35, 49 L. Ed. 214, And, on the other hand, where by fraud or con- 
cealment of the cause of action it has not been discovered, or would 
not by reasonable diligence hâve been discovered, a longer period for 
bringing suit than prescribed by the statutory hmitations has been 
permitted. Ky. Coal, etc., Co. v. Ky. Union Co., supra, and cases 
there cited. 

If plaintififs' cause of action was not discovered, or by reasonable 
diligence should not hâve been discovered, until shortly before the com- 
mencement of suit, it was clearly entitled to relief. There is no show- 
ing that plaintifï actually knew of Hatfield's claim to the minerais. 
The principal contention is that plaintifï and its predecessors should 
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have known of défendants' claim through the constructive notice af- 
forded by the records. But Bright, trustée, did not know that Smith 
held the title, and Hatfield cannot with good grâce assert that Eright 
and his successors lacked diligence in failing to discover that fact, 
since both Hatfield and the attomey representing Bright, although 
searching the records to détermine the title, failed to discover it. The 
record of the deeds from the Maynards and Smith to Hatfield was 
not, standing alone, compelling évidence of Hatfield's claim to the 
minerai rights, in view of the fact that it seems to have been not un- 
common, in a conveyance of the surface (after deed of the minerai 
rights had been given), to make deed of the land which contained the 
minerais without excepting the latter ; and there is more or less force 
(although not conclusive) in the suggestion that the réservation of the 
minerai rights in the deeds from Hatfield to his children is not nec- 
essarily inconsistent with a récognition on Hatfield's part that he did 
not own them. However, such réservation was less than 10 years be- 
fore suit was begun. 

[13] In case of great delay in seeking relief the courts have shown 
a tendency, of their own motion, to require the plaintiff to allège and 
show affirmatively facts excusing the delay. Badger v. Badger, 2 Wall, 
87, 95, 17 h. Ed. 836; Godden v. Kimmell, supra; Richards v. Mack- 
all, supra ; Foster v. Mansfield, etc., Ry. Co., 146 U. S. 88, 99, 13 Sup. 
Ct. 28, 36 L. Ed. 899; Ky. Coal, etc., Co. v. Ky. Union Co., supra. This 
the trial judge held plaintifï had not done. The practice referred to 
is thought to be justified in the interest of peace by way of discour- 
aging the assertion of stale claims, and perhaps on the theory that 
great delay would prima facie have a tendency to make the assertion 
of claim inéquitable. 

[14] Plaintifï's original bill did state a sufficient excuse for delay, 
for it alleged that Hatfield had made no claim to the minerai rights in 
question "until within the last few months, and until this plaintiff and 
its immédiate vendor had purchased the same at a greatly enhanced 
price, when it was that défendant unlawfully and fraudulently con- 
ceived the idea of claiming * * * minerais for himself . * * * " 
Défendants' showing, however, was to the contrary of this alléga- 
tion ; and in view of the décisions cited we cannot say that the action 
taken was not right as the record then stood. But plaintiff immediately 
asked leave to amend by showing, what it claimed to be the fact, 
that there was no actual change of ownership of the minerai rights 
on the part of plaintiff and its predecessors in title until the convey- 
ance from the Blackberry Coal Company to Beale, trustée, which was 
on June 12, 1911 (6 months before suit begun), and thus no occasion 
for examination of the title or of the public records for any claim 
on Hatfield's part; that in fact neither plaintiff nor its predecessors 
in title had any knowledge of H^atfield's claim until shortly before the 
bill was filed; that no one connected with plaintiff or its predeces- 
sors had heard even rumors of such claim until within 3 years before 
suit was begun ; and that plaintiff had no knowledge of Hatfield's claim 
of ownership at the time it purchased (less than 1 month before suit), 
nor until a few days before suit was begun. 
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We think this amendment should hâve been allowed. It was in the 
interest of justice; the proposed showing, if made out, furnished a 
complète justification for the delay, and entitled plaintifï to the relief 
sought; to deny it would be to abrogate the principles on which the 
défense of lâches is based. The refusai to allow the amendment was 
not made in asserted exercise of a discrétion so to do, but because it was 
thought the proposed showing would not bridge the chasm. In this we 
think the learned District Judge was in error. 

The decree must therefore be reversed, and the cause remanded, 
with directions to permit the filing of the proposed amendment, to give 
qpportunity for the présentation of testimony in support of, and by 
way of défense to, the allégations contained in the proposed amend- 
ments, and generally upon the subject of plaintiff's excuse or lack of 
excuse for delay in bringing suit — a practice sanctioned by Noble v. 
Seery, 223 U. S. 65, 32 Sup. Ct. 194, 56 L. Ed. 353, as well as by the 
décisions of this court in Snead v. Scheble, l'75 Fed. 570, 574, 99 C. C. 
A. 578, and Butterfield v. Miller, 195 Fed. 200, 210, 115 C. C. A. 152. 



EAMES V. H. B. CLAFLIN CO. et al. 
(Circuit Court of Appeals, Second Circuit. January 26, 1917.) 

No. 46. 

1. CusToMS AND Usages <S=»1 — Effect — "Ctjstom" — "Usage." 

While "usage" and "custom" are often used synonymously, strictly 
speaking, "usage" is invoked to give meariing to a contract oa the assump- 
tion that the parties contracted la référence thereto, if they knew of the 
visage, while "custom" is a length of usage which has become law, and 
which the parties are presumed to know. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dlg. § 1. 

For other définitions, see Words and Phrases, First and Second Séries, 
Custom; Usage.] 

2. Customs and Usages <s=>3 — Effect — Geneeai, Knowledgb. 

To give usage the force of law, there must be acqulescence and notoriety 
from which it may be inferred that it was known to the publie, though it 
may be only to a small portion of the public engaged in tlie particular 
business affected by the custom. 

[Ed. Note. — For other cases, see Customs and Usages, Cent Dlg. §§ 2, 6.] 

3. Customs and Usages ®=12(2) — Peksons Affected — Otheb Business. 

Under some circumstances, the customs of business différent from 
that of the person sought to be chargea cannot be recognized against them 
without showing actual knowledge ; but if one employs another to work 
after the method of transacting the other's business. Le may be pre- 
sumed to hâve intended the business to be performed according to the 
customs rcgulating it. 

[Ed. Note. — For other cases, see Customs and Usages, Cent Dlg. § 24.] 

4. Bbokers <S=»77 — Lien — "Pactob" — "Goods." 

A note broker, who according to the custom of the business gave the 
purchaser of notes an option to return after Investigation of crédit and 
who became personally liable to the purchaser for the return of the pur- 
chase price, though such liability was not a custom of the business and 

®=>For oiber cases see aame topic & KEY-MUMBER lu aU Key-Numbered Digests & Indexes- 
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was not known to hls principal, is not entitled to a factor's lien on ail 
notes of hls principal in his possession for the amount paid by him on 
return of certain notes after the insolvency of the principal, since, while 
he is withln the old définition of a "factor" as one to whom goods are con- 
slgned to sell by a merchant at a distance from the place of sale, if notes 
are consldered goods, the expression "goods" in the old law was llmited to 
chattels, and did not include choses in action, and the lien, which is no 
longer of value to the merchant, but only to the factor in cases of insolven- 
cy of the merchant, wlU not be extended beyond Its original limits. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 98. 

For other définitions, see Words and Phrases, First and Second Séries, 
Factor; Goods.] 

5. Factobs ®=»47(2) — Lien — "Bxpenses and Advancements." 

If a note broker is considered a factor, amounts paid by him after his 
principal's Insolvency, on return of notes sold by him for his principal 
with option to return, for whlch he had assumed personal llability, though 
that was not the custom of the business, and was not known to his 
principal, are not "expenses and advancements on the notes," for which 
alone a factor Is given a gênerai lien on ail hls principal's goods. 
[Ed. Note. — For other cases, see Faetors, Cent. Dig. § 66.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Creditor's bill by John C. Eames against the H. B. Claflin Company. 
From an order of the District Court, requiring Hathaway, Smith, 
Folds & Co. to surrender notes of the défendant in their possession, 
and on which they claimed a lien, the Uen claimants appeal. Afifîrmed. 

See, also, 231 Fed. 693, 145 C. C. A. 579; 220 Fed. 190. 

Appeal by Hathaway, Smith, Folds & Co. (hereinafter called Hathaway) 
from a final order entitled in the equity suit above named. The suit aforesaid 
is a creditor's bill to conserve, collect and distribute to those entitled the 
property of H. B. Claflin Company (hereinafter called Claflin), In whlch waa 
made an order of June 24, 1914, appointing recelvers of the Claflin Company, 
and vesting them with the right of possesslng ail the assets of that corporation. 

The recelvers flled a pétition in the suit, against Hathaway, alJeging that 
flrm to hâve in possession a large amount of property, viz. the promissory notes 
of divers persons and corporations, belonging to Claflin, and praying that an 
order might pass directing Hathaway to surrender the same. Appellants ap- 
peared, and answered the pétition, admitting possession and title, but claim- 
Ing a lien upon said notes, etc. The District Court denled the lien, and en- 
tered the order against Hathaway, from whlch thls appeal is taken. 

For many years prlor to fallure In June, 1914, Claflin had been establlshed 
in New York City, doing one of the largest businesses in wholesale dry goods, 
etc., in the country, and enjoying excellent crédit. Hathaway was and long 
had been a flrm of note brokers, dolng business (espeeially) in New York and 
Chicago. In June, 1908, some of appellants personally saw the président of 
Claflin and undertook to sell promissory paper belonging to that company lu 
Chicago and the régions thereabout. No spécial agreements other than as to 
rate of rémunération were made between Claflin and Hathaway then or there- 
after. Appellants were employed as note brokers at a certain commission ; 
nothing more was said or written. Between 1908 and 1914 Hathaway sold 
several million dollars worth of paper belonging to Claflin, collecting from 
whomsoever bought, and invarlably remittlng the proceeds of sale on the 
same or the following day to Claflin In New York. 

On June 11, 1914, appellants In Chicago sold to the Corn Exchange Bank of 
that City notes made by divers persons to the order of Claflin, by that Com- 
pany indorsed In blank, and belonging to Claflin at the moment of sale — ail 
to the face value of $127,174.49. For thèse notes the bank paid over to 

<S=3For other casea see same topic & KBY-NUMBKR in ail Key-Numbered Dlgests & Indexe» 
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Hathaway face, less discount, or $124,746.43, which amount, less commis- 
Blons and exchange, Hathaway on the same day sent to New York as usual. 
With the notes there was delivered to the bank by appellants a statemeat of 
the transaction In the foUowing form: 

"[Letterhead of Hathaway, Smith, Folds & Co.] 
"Corn Exchange National Bank, Chicago, 111. 

"Hathaway, Smith, Folds & Co., Commercial Paper, 
"137 South La Salle Street, 

"Chicago 6/11/14. 
"[lîere follows a fuU description of the notes sold.] Indorsed by the H. 
B. Claflin Co. The above notes may be returned by delivery at our office dur- 
Ing banking hours on or before 50 M 6/22/14 

"50 M 11 1/14 
"This option is given for crédit investigation only. 

"Hathaway, Smith, Folds & Co., 

"W. Edwards." 

(Edwards was Hathaway's cashier; "50 M" means |50,000 face value 
notes. The Jigures follovving show that at the date of Claflin's fallure one op- 
tion had expired, but there still existed an option on $50,000 open to July 3, 
1914.) 

On June llth the Corn Exchange Bank knew Hathaway as broker for 
Claliin, selling that company's property, to wit, notes ; knew that it bought 
Claflin's property ; and Hathaway knew of the bank's knowledge. The 
Claflin failure, and appointment of receivers, was known in Chicago, and 
*.o both the bank and appellants, on June 24th; the day folio wlng the 
bank tendered to Hathaway nlne of the notes received on June llth, axid 
for which It had pald $49,517.68. This sum (less commission) Hathaway 
had already sent to Claflin Co. as above stated, but the nlne notes were taken 
back, and appellants paid out of their own funds $49,517.68 to the bank. 

Thus, on June 25th, appellants had the nlne notes that day received, and 
also many others, admittedly belonging to Claflin and unsold at date of fallure. 
The receivers' pétition demanded ail thèse notes, except the nlne ; Hathaway's 
answer sets up a lien on ail the notes, including the nine, for the amount re- 
paid the bank on June 25th. The pleaded basis for this lien Is a custom to sell 
commercial paper "on option," which means that the purchaser has the right 
to return what he bought, or some of it, at any time within the option limit, 
to the broker, and get back "from the broker," the purchase prlce. On a sa](> 
with option it is alleged that the broker need net remit to his principal until 
expiry of option, but he frequently does so "where he has other paper of his 
principal in his hands for protection." The answer asserts that this custom 
was well known to Claflin, and that under it Hathaway's remittance on June 
llth, of the proceeds of the nine notes, "was an overpayment, and In the 
nature of an advance" — giving rise to the lien relied on. 

The évidence shows no mention of this custom in any dealings betweeii 
appellants and Claflin. No spécial arrangements were made on June llth be- 
tweeii the bank and Hathaway ; the latter did not assume Personal liability 
to the biuik othervvise than by delivery of the statement (Exhibit 4), whicii 
(plus inferences from subséquent conduct) is the only évidence of contract as 
between appellants and the bank. 

Alfred B. Cruikshanl<, of New York City, for appellants Hathaway 
and others. 

Henry Root Stern, of New York City, for appellees receivers of 
Claflin Co. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). Appel- 
lants herein urge that four propositions be resolved in their favor: 
(1) That the custom or usage of selling commercial paper with option 
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of return he recognized and accepted; (2) that Hathaway & Co. be 
beld to hâve promised repayment to the Corn Ëxchange Bank f rom 
their own funds, if the option was exercised and paper returned ; (3) 
.that such a payment as Hathaway made to the bank is as matter of 
law an advance on account of the principal ; and (4) that to the extent 
of such payment they are entitled to a gênerai lien upon ail Clafîin's 
property in their possession. As no explicit contract, oral or written, 
stated any of thèse points as between Claflin and Hathaway, their légal 
relations dépend whoUy on establishment of the custom pleaded. 

[1] Usage is ordinarily regarded as the évidence of custom, though 
the words are often used synonymously. But "strictly speaking, cus- 
tom is that length of usage which has become law. It is a usage which 
has acquired the force of law, and ignorance of the law will not ex- 
cuse. A gênerai custom is the common law itself, or a part of it." 
Walls V. Bailey, 49 N. Y. 471, 10 Am. Rep. 407. Usage is invoked 
to give meaning to a contract, on the assumption that the parties con- 
tracted in référence thereto; yet, since there can be no intent with- 
out knowledge (actual or imputed) of what was intended, not only 
must proof be given showing that the usage relied upon exists, but 
the relation of the parties concemed must be shown to be such that 
knowledge of the usage in question may be inferred, and further that 
intent to be bound thereby may also be established by reasonable in- 
ference. 

[2] As was said in Adams v. Otterback, 15 How. 545, 14 L. Ed. 
805, to give usage "the force of law * * * requires an acquies- 
cence and a notoriety, from which an inference may be drawn that 
it is known to the public," and, if to the public, then by fair presump- 
tion to that member of the public who must be held to hâve contracted 
in the light thereof. Yet a custom may be good and lawful without 
more than a small fraction of the world knowing anything of it; 
indeed, most customs or usages affect only a particular business, yet 
are nevertheless binding if certainty, continuity, reason, legality, and 
acquiescence are duly established. 

[3] Under some circumstances the customs of those engaged in a 
business wholly différent from that of the persons sought to be af- 
fected cannot be recognized as against said persons without show- 
ing actual knowledge thereof, for assent can be implied only from 
knowledge of the custom which it is claimed authorizes it. Great 
Western, etc., Co. v. White, 118 Fed. 410, 56 C. C. A. 388, and cases 
cited. But if one employs another to work in and after the method of 
transacting that other's business, then (though ignorant of such meth- 
od) he may be presumed to hâve intended the business thus requested, 
to be performed according to usage. Walls v. Bailey, supra ; Gleason 
V. Morrison, 20 Mise. Rep. 320, 45 N. Y. Supp. 684. 

In this instance Hathaway was employed as a note broker to sell 
Claflin paper, and such brokerage is a well-known and independent 
occupation, quite capable of developing, sustaining, and enforcing its 
own customary business methods. A majority of this court consider 
the évidence submitted as fairly establishing (within the rules above 
laid down) that during the whole time of Hathaway's business con- 
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nection with Claflin there was a custom or usage of selling commer- 
cial paper with an option of return. That majority of the court fur- 
ther deem it proven as matter of fact that on June 11, 1914, Hatha- 
way intended to become, and did become, personally responsible to 
the Corn Exchange Bank for the repayment to that bank of the priée 
of any paper returned under the recited option. Both thèse findings 
are of fact, and render unnecessary considération of décisions where- 
in it was sought to hold note brokers in invitum to similar liability. 
Union Trust Co. v. Whiton, 97 N. Y. 172 ; Commercial Bank v. Wa- 
ters, 45 App. Div. 441, 60 N. Y. Supp. 981, affirmed 167 N. Y. 583, 
60 N. E. 1109; Monticello Bank v. Bostwick, 71 Fed. 641. But we 
do not find sufficient évidence of any custom (or part of a custom) 
whereby brokers, on selling paper with option, superadd to the un- 
doubted liability of their principals (in respect of a return) their own 
]3romise to repay in the first instance. From this finding of fact, it 
follows that no custom required or justified the act of Hathaway in 
assuming personal responsibility to the Corn Exchange Bank. 

[4] As for such action, there were certainly no explicit contractual 
arrangements, to which Claflin was a party; appellants insist that a 
note broker is but one species of f actor ; and therefore entitled to that 
gênerai lien, or lien in respect of the gênerai balance of account, al- 
lowed to ail factors as the resuit of an ancient custom which unques- 
tionably has long since hardened into a part of the law. As put in 
Nagle V. McFeeters, 97 N. Y. 202, once establish the status of factor 
and "the law implies or infers the lien from the relation [of] the 
parties." Walker v. Burch, 6 T. R. 258. And this contention is 
thought to gain support from establishment of the option custom, to 
which lien would certainly be a convenient, and is said to be a neces- 
sary, adjunct. 

It is not denied that the rather modem occupation of note or bill 
broking seems to respond to old définitions of the word "factor." He 
is (if notes are goods) "a person to whom goods are consîgned for 
sale by a merchant * * * at a distance from the place of sale." 
Baring v. Corrie, 2 B. & A. 143. He is a mercantile agent (if notes 
are merchandise) to whom in the ordinary course of business is in- 
trusted the possession of goods ; and it is the fact of possession, which 
has always especially distinguished a factor from a broker. See In re 
Rabenau, 118 Fed. 471 ; Howland v. Woodruff, 60 N. Y. 80; United 
State V. Villalonga, 23 Wall. 42, 23 L. Ed. 64; Ommen v. Talcott, 
188 Fed. 403, 112 C. C. A. 239; Jenks, English Civil Law, § 536. This 
resemblance is superficial and misleading, and the argument tests upon 
a hasty identification with the "goods, wares and merchandise" of 
historié law (always chattels) of what are évidences of indebtedness, 
actual or inchoate, and mère choses in action. 

It is to be observed that a spécial lien upon the notes received back 
by Hathaway from the bank does not advance the matter. It may be 
assumed that any agent has a lien on movable property in his posses- 
sion and belonging to his principal in respect of expenses incurred in 
relation to that particular property. Hammonds v. Barclay, 2 East, 
227 ; Houghton v. Matthews, 3 Bos. & P. 494 ; MuUer v. Pondir. 55 
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N. Y. 340, 14 Am. Rep. 259. But since the property hère in question 
is negotiable paper, it is indiffèrent whether Hathaway now owns, or 
has a lien upon, the nine notes returned ; those notes may be enforced 
against ail parties liable thereupon; the brokers hâve ail the rights o£ 
légal owners, whatever their technical appellation. 

The claim is that virtute officii, or by légal implication from their 
employment, note brokers hâve that gênerai lien upon ail their princi- 
pal's property on hand for a gênerai balance of account, which is the 
essential and peculiar characteristic of a factor. Upon authority there 
is nothing shown, or known to us, holding that a note broker is a 
factor ; and it is both old and récent law that where a lien is claimed 
on a gênerai account "it is to be taken strictly" (Houghton v. Matth- 
ews, supra), and where such lien is asserted under circumstances not 
previously recognized as conferring the same "we should be anxious 
to tread cautiously and on sure grounds before we extend beyond the 
limits of decided cases" (Matter of Heinsheimer, 214 N. Y. 368, 108 
N. E. 636, Ann. Cas. 1916E, 384, and cases cited). The business of 
such brokers has not "a character known to the law with certain pre- 
scribed duties, but the employment is one which dépends entirely on 
the course of dealing." Poster v. Pierson, 4 L. J. Exch. N. S. 125. 
The privilège now contended for has been demanded in Grant v. Tay- 
lor, 35 N. Y. Super. Ct, 351; but the court said: 

"If there be a usage giving to persons engagea In • * ♦ selllng blUs or 
notes, a lien for a gênerai balance against their customer, such usage should 
be proved. It will not be presumed to exist in the absence of an express 
agreement." 

And in this case there was no express agreement, and no established 
usage is proven. 

It is urged upon us that Bank v. Levy, 1 McMuUen (Law) 431, and 
Hodgson v. Payson, 3 Har. & J. (Md.) 339, contain expressions which 
recognize a factor's lien under circumstances said to be analogous to 
the présent. In both cases a lien was granted, but in each the 
person asserting the same had at the request of his principal indorsed 
paper belonging to the principal, and (from somewhat imperfect re- 
ports) we are of opinion that the lien accorded was based, not upon 
the character of employment, but upon the fact of indorsement by 
request. See as to gênerai lien, and the hostility of the law thereto, 
Mechem on Agency (2d Ed.) vol. 2, p. 1276; Jones on Liens (3d 
Ed.) § 422 ; Kent's Commentaries, vol. 2, pp. 634-636. 

Considering the reason and history of the matter, a lien was not 
granted for the primary purpose of benefiting the agent who came 
to be known as a factor, but of assisting the principal, who, being at 
a distance, was obliged to confide the sale of his goods to some one 
upon the ground. The owner did not part with title, but he could not 
exercise immédiate supervision of sales, and he ordinarily preferred 
to let tlae goods stand responsible for expenses and advances rather 
than to deposit with his factor agent cash in advance. The practice 
was thought to promote confidence in and liberality on the part of 
factors (Story on Agency [9th Ed.] §■ 378), and what most merchants 
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preferred came to be obligatory upon ail; such is the common origin 
of much of what we loosely call the common law. 

It was for the advantage, not of the principal alone, but of com- 
merce generally, that the factor's lien should be recognized, as it long 
has been. But every improvement in communications, each advance 
in business ease, has rendered less necessary and désirable the créa- 
tion of liens which nowadays are commonly useful to the agent alone, 
and then upon the insolvency of his principal, and are obviously detri- 
mental to Ûiat class, always the largest and most to be regarded, who 
can and do deal with the principal only in the relation of debtor and 
créditer. 

It is never more necessary to go behind titles, to get at substance, 
than when a new claim of right is made under an ancient name. It 
rather befogs the matter to dwell upon the similarities or différences 
between bill brokers and commission merchants — between dealers in 
commercial paper and mercantile f actors. The name is nothing ; what 
appellants want is not to be dubbed factors, but to hâve the right to 
a gênerai lien annexed to one part of their business. Therefore the 
vital inquiry is whether that business, as the évidence shows it, was 
so conducted, in accordance with the rules of agency (of which factor- 
age is but a subdivision), as to impose a lien under judgments of au- 
thority, or merit one by analogy thereto. 

[5] That no lien is imposed by authority we hâve stated; but fur- 
ther it may well be doubted whether Hathaway's act, if performed by 
an undoubted factor, and in respect of chattels, would hâve been with- 
in the scope of such factor's authority as inferred from his employ- 
ment. It is not true as matter of law that the lien urged upon us 
arose from paying over the proceeds of option sale to Claflin, which 
is the manner of pleading it; that lien arose, if at ail, the moment 
Hathaway assumed liability on the option, and one test of the lien's 
worth is to ask whether such unrequested assumption was either an 
expense of sale, or an advance upon what the broker had for sale. 
"Expenses and advances" are words (in this connection certainly) of 
such simple meaning as to require no exposition, and it is obvious that 
Hathaway's contribution of his own fînancial worth to the option priv- 
ilège, was neither an expense of sale, nor an advance upon the prop- 
erty committed to his care. What was neither expense nor advance 
has never been admitted as a matter for which any factor (virtute 
officii) could demand indemnity from his principal. If indemnity can- 
not be demanded, lien certainly fails. 

The circumstances under which agents generally may demand re- 
imbursement frorri principals were summarized in Frixione v. Taglia- 
f erro, 10 Moo. P. C. 196 ; it must be shown that the agent's loss arose 
from the fact of agency, that the act productive of loss was within 
the scope of the agency, and was not attributable to the agent's de- 
fault or lâches. The scope of even a factor's authority has its limits 
(Commercial, etc., Bank v. Heilbronner, 108 N. Y. 439, 15 N. E. 701) ; 
those limits are the accomplishment of the principal's wishes, by means 
explicitly or impliedly agreed upon beforehand. Nothing explicit be- 
ing pretended, the implication hère demanded is of an act commer- 



638 239 FEDERAL REPORTER 

cially undesirable, and without analogy in the relation of a factor to 
his merchandise. 

As appellants' asserted lien is in our opinion unsupported by author- 
ity, possesses merely a specious resemblance to a factor's lien, would 
be of doubtful validity if claimed for one employed by the name of 
"factor," and if allowed hère would tend to confer on note brokers 
as a class privilèges injurious to the business community as a whole, 
the order under review is affirmed, with costs. 



ALASKA JUXKAU GOLD MINING CO. v. EBNBR GOLD MINING CO. étal.» 

(Circuit Court of Appeals, Nlnth Circuit. February 5, 1917.) 

No. 2795. 

1. "Watees and Wateb Courses <§=»33 — Diversion — Injunction — Evidence. 

In a suit to restrain a mining coœpany from interfering with tlie water 
right claimed by plaintiff, évidence held to sliow tliat the iiidividual wlio 
posted in liis owu name tbe notice of diversion under wtiicli the company 
claimed was acting for it, and in pursuance of a plan for developing its 
property. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 23-20.] 

2. Watebs and Water Courses <^=>16 — Diversion — Notice — Place op Use. 

A notice of diversion of water, posted at a point where the company for 
which it was posted was then diverting water for a small mill, whlch 
stated that the flume for the new diversion might be carried across the 
creek, was suffielent to show an Intention not to use the water at the 
site of the old mill. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
i 8.] 

3. Watees and Water Courses ®=>16 — Diversion — Notice — Point of Di- 

version. 

Plaintiff cannot object that defendant's notice 'of diversion of water, 
posted at a point above plalntlfC's dam, falled to show that the water was 
to be taken out above the dam, where he admitted that It was the universal 
custom to post the notice at the point of Intended diversion. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§8.] 
i. Corporations (@=>180 — ^Acts of Stockholdees — Majoritt Stockholdeb. 

The owner of nearly ail the stock in a corporation sustains a fiduciary 
relation to it, and acts done with relation to its property at his instance 
are done on behalf of the corporation or for its beneflt. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 665-673.] 

5. Waters and Water Courses ©=23 — Diversion — Notice — Place of Use. 
Where a mining company, at the tlme of postlng a notice of Intention 
to divert water for use at another point on Its group of claims, was in 
possession of land claimed by it as a mill site adjoining its mining 
claims, which subsequently was adjudged to be public land because of 
the existence of minerai thereon, and was relocated by the company as a 
Iode claim, the water diverted in accordance with the notice can be used 
at the mill erected on that claim. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 15, 18.] 

€=s>For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
•Rehearln^ denled May 14, 1917. 
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6. Watees and Watee Ooueses (g=33 — Diversion — Notice — Peesons Enti- 

TLED TO BENEFIT. 

The fact that an Indlvldual, who posted a notice of Intention to divert 
water for use on défendants group of claims, eonveyed his rights to an- 
other, who was a stockholder and bondholder of a corporation, wMch 
owned most of the stock in défendant corporation, and who advanced 
money to défendant, which was hlndered from getting money for develop- 
ment because of lltlgation between It and plalntlfC, is not Inconsistent with 
the findlng that the notice was posted on behalf of défendant corporation. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 23-26.] 

7. Appeal and Eebob <S=5l011(l) — Review — Findings of Tact. 

A findlng of the District Court, that miner's rules relating to the di- 
version of water were not in force when the rights of the parties origi- 
nated, made upon conflicting évidence, cannot be disregarded by the Cir- 
cuit Court of Appeals, even If contrary to the welght of évidence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3983- 
3988.] 

8. Watees and Watee Codbses ®=3l6 — Diversion — Notice — Teespass. 

A minlng company, which posted notice of an intention to divert water 
from a stream on land patented to another company wlthout permission of 
the latter, was a trespasser, and could base no rlght to the use of water 
on the posting of such notice. 

[Ed. Note. — For -other cases, see Waters and Water Courses, Cent. Dig. 
§8.] 

9. Watees and Water Courses ©=317 — Diversion — ^Diligence — Tempoeaet 

Suspension of Woek. 

Evidence of a temporary suspension of the work of diverting water for 
a mill after the iwstlng of the notice, as a resuit of hostile acts by a 
rival clalmant, does not show want of due diligence la the prosecutlon of 
the work. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§9.] 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska ; Robert W. Jennings, Judge. 

Suit for injunction by the Alaska Juneau Gold Mining Company 
against the Ebner Gold Mining Company and others. Decree for de- 
fendants, and plaintiff appeals. Remanded, with instructions to cor- 
rect the decree in accordance with findings of fact, and in other re- 
spects affirmed. 

The appellant brought a suit against the appellees to enjoin them from 
interfering with the appellant's asserted right to the use of a portion of the 
waters of Gold creek, near Juneau, Alaska. The trial resulted in a decree 
dismissing the complaint, and ad,1udging that the appellee the Ebner Gold 
Mining Company was entitled to the first and paramount use of the waters of 
Gold creek, to the extent of 10,000 miners' inches. As the last-named company 
is the real party in interest in the lltlgation, it wUl in thls opinion be deslg- 
nated the appellee. The court below, upon the testimony, found in sub-' 
stance the following facts: 

(2) That the appellee was for a long time prior to the commencement of 
the suit the owner of a number of contiguous quartz mining claims and 
mill sites in Silver Bow basin, near Juneau. That the claims contained a 
low-grade milling ore, bearing gold of great value. That at the upper end 
of the group the Iode claims are high up on the mountain side, and that the 
mill sites are in the vaJley below. That there flows over and across the 
group Gold creek, a mountain stream carrylng at certain seasons a large 

IË=9For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe* 
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xrolume of water, and at other seasons much less by reason of cold weather. 
rhat for 15 or 20 years prlor to the suit the appellee had been minlng and 
milling the ores taken from the upper end of the group by means of a 10- 
stamp quartz mill, and later by a 15-stamp quartz mlU, located near the upper 
end of the group. That for the purpose of power in such milling of the ore 
the appellee had diverted and approprlated and used from 6old creek ail the 
water that was necessary — ^the water belng diverted near the upper end of 
the group of claims, and after use belng returned to the creek. 

(3) That some time in the year 1908 the appellee and Bbner, Its gênerai 
manager, coneluded to mine and mill the appellee's ores on a more extensive 
scale, and for that purpose to drive a large working tunnel, commendng the 
same at the lower end of the group, upon what is known as Cape Horn No. 2 
Iode elaim, and drlving the same through said group of claims to the upper 
end thereof, and to erect and equip a staœp mlU of 150 or 200 stamps at or 
near the lower end of said tunnel, and to buUd and construct a flume and 
pipe Une to take water from Gold creek, at or near the point where the water 
had been theretofore diverted by the appellee. to a point near the lower end 
of said tunnel, at which point the stamp mill and other buildings were to 
be erected. That during the year 1909 one H. T. Tripp, an esperienced min- 
lng engineer, was employed by persons interested in the appellee's group of 
mining claims to examine and explore the mining property, and report on the 
advisability of mining the same on a larger scale, as had been decided by 
Ebner and the appellee. That Tripp made such examinatlon and reported fa- 
vorably on the proposition, about the last of June or Ist of July, 1910. 

(4) That as early as October, 1880, the miners In and near the vicinity of 
Juneau and Silver Bow basln diverted and approprlated water from streams, 
to be used for mining and other bénéficiai purposes, and ever since that date 
It has been the unlversal practice and custom to post a notice In writing in a 
conspicuous place at the intended point of diversion of the stream, and its 
waters expected to be diverted, and that the postlng of such notice has always 
been considered the flrst step toward the appropriation and application of the 
water to mining or other bénéficiai use, and as giving wamlng and notice to 
others of the appropriât ors' Intention. That the posting of such notice does 
serve the purpose so stated. That Tripp knew of that custom, and on June 
29, 1910, he attached to a board and posted in a conspicuous place on the 
appellee's dam, which had been used by It for diverting water in its mining 
opérations, a wrltten notice claiming 10,000 miner's Inches of water out of 
the said Gold creek, the notice belng as foUows: "Notice is hereby given to 
ail whom it may concern that I, the undersigned, claim 10,000 miner's inches 
of water flowing in this creek, or any part of 10,000 miner's inches that 
may be flowing at any season of the year, to be conveyed by ditch, flume, or 
pipe along the bank of Gold creek, with pipe or flume or both to any place ou 
tùe property known as the Ebner mine, or to carry across or farther than 
the limits of the said mine property. This location is made on the ground 
this day and date, and is posted at the place known as the Ebner dam, 
about 1% miles up from Jimeau, Alaska, on Gold creek. Dated this 20th day 
of June, 1910." That said notice could be plalnly seen from a public highway 
which runs up Gold creek near the dam on which the notice was posted. That 
whUe Tripp signed his own name to the notice, he was acting on behalf of 
and for the appellee's group of mines, and the paities Interested thereln, and 
the said water was Intended to be conducted from the point of intake to the 
appellee's mill site at the lower end of the appellee's property, and to be used 

' In the new mill which was to be built for mining purposes. That the postiug 
of Tripp's notice was the first step taken by any one toward future diversion 
and appropriation of the waters of Gold creek, and was prior to any step 
taken by the appellant, or any intention made manifest by the appellant, of 
taklng water from Gold creek. That not until after the appellee had fol- 
lowed up the posting of the notice by actual physical work at the point where 
the notice was posted, and after actual diversion of the water at that point, 
did the appellant do anything to give notice to the appellee of any claim that 
the appellant intended to make to the water of Gold creek, or to appropriate 
any portion thereof. 
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(5) That Tripp, long before the commencement of the suit, transferred to 
the appellee whatever rlght or title he acquired by posting the notice. That 
work was commenced under that notice, and bas proceeded wlth due diligence. 
That soon after the flling of the notice work was commenced on the tunnel, 
and at the time of the commencement of the suit the tunnel had been drlven 
2,600 feet. That a rlght of way was surveyed out for a high Une flume, com- 
menclng at the point where the Tripp location notice was posted, and runnlng 
to a point near the lower end of the tunnel and the mill site, and a flume 3% 
feet by 4 feet, and about 4,000 feet long, wlth a carrying capadty of 3,200 
mlner's inches of water had been completed at the tlme of the commencement 
of the suit. That on September 14, 1910, water was diverted from Gold creek 
at the point where the Tripp notice was posted, and was runnlng through a 
large open eut made for the purpose of laying the new flume, and this diversion 
was prior to any diversion made by the appellant. And the court found, in 
gênerai, that the work of drivlng the tunnel, of laying the flume, and of con- 
structlng the mlU were ail dlllgently and actively contlnued. 

(6) That, at the tlme when the appellant clalms that the appellee was 
wrongfully deprlvlng the appellant of the use of the water, the appellee was 
uslng the same, and it was necessary at ail times for the appellee to hâve 
the same in the progress of its work. 

(7) That the tunnel Is being driven through the group of mlnlng clalms 
known as the Ebner mine, and for the benefit of whlch the water was located 
by Tripp. That ail work in connection wlth the development and opening of 
the ore bodles in sald mlnlng clalms since the location of the water by Tripi) 
bas been done wlth diligence, and that $351,000 bave been expended therein, 
and that ail this was done for the purpose of opening up the Ebner group of 
mlnlng daims as a mine, so that the bodles of ore therein could be mlned and 
mllled. 

(8) That the mlner's rules and régulations which the appellant set out In 
Its reply were never followed by the miners, and were never put In force, or, 
if they ever were followed, or put In force, thy fell Into disuse and became 
obsolète before the rlghts of either of the parties to this suit were clalmed to 
be inltlated. That they are ineonsistent wlth the gênerai laws of the United 
States, and could not be enforced after the extension of organized govern- 
ment to Alaska in the year 1884. That the work of diversion, appropriation, 
and application of the water by the appellee was prosecuted to completion 
wlth reasonable diligence from the time of the inception of the rlght. 

The court found as a conclusion of law that, as agalnst the appellant, 
the appellee is the owner of, and entitled to the first use of, 10,000 miner'fe 
inches of water to be taken from Gold creek, at or in the vlclnity of the place 
where the Tripp notice was posted, and that the rlghts of the appellant are 
subordinate thereto. 

J. A. Hellenthal, of Juneau, Alaska, and Curtis H. Lindley, of San 
Francisco, Cal., for appellant. 

John R. Winn, of Juneau, Alaska, and Alfred Sutro, of San Fran- 
cisco, Cal. (Winn & Burton, of Juneau, Alaska, and Pillsbury, Madison 
& Sutro and A. D. Plavv, ail of San Francisco, Cal., of counsel), for 
appellee Ebner Gold Mining Co. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellant, adverting to the fact that Tripp was employed by one 
Underwood and by the California-Nevada Copper Company, and not 
by the appellee, contends that the évidence shovs^s that Underwood em- 
ployed Tripp to investigate the property, so that, if Underwood should 
afterwards acquire rights thereunder, he might, if he saw fit, adopt 
the plans; that, whatever Tripp's intentions were, they were entirely 
239 P.— 41 
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Personal and spéculative, and never were adopted by the appellee, or 
by any one by any overt act until after August 1, 1910, the date when 
the appellant began its opérations; that on leaving the employment 
of Underwood Tripp never advised the parties who succeeded Under- 
wood of what he had donc, but he retained in his possession the only 
copy of the notice he had posted, and that Tripp never had any inten- 
tion of taking the water out on the north side of the creek, but that 
his intention was to préserve the old flume and utilize it in the later 
opérations. 

The évidence is that, at the time when Tripp posted the notice, he 
was, and for some time had been, in the employment of Underwood, 
who at that time was, by purchase from Ebner, the owner of nearly 
ail of the capital stock of the appellee. On October 19, 1909, Un- 
derwood wrote to Tripp, telling him to find the best mill site for the 
Ebner property "as things now stand," and, ref erring to the 200-stamp 
mill which was to be built the next year, when the spot for the mill 
should be settled, and telling him that, when that spot was settled, he 
could plan his tunnel, etc. Tripp testified that he had dealings with 
the directors of the Copper Company, with which Underwood was 
connected, and which company succeeded to ail of Underwood's in- 
terests, and the évidence shows that Tripp, on his arrivai on the 
ground, asked Ebner for the keys to the boarding house and the prop- 
erty, told him he was ready to commence opérations, and it shows 
that Tripp put up an assay office and started the boarding house, and 
that he was in full control and possession of ail the property of the 
appellee, so long as he remained on the premises. On September 25, 
1909, he wrote to Ebner, referring to the fact that in company with 
Ebner he had selected a location "which we hâve jointly agreed upon 
as being the proper location for a tunnel to the Ebner mines." Tripp's 
plan at that time contemplated that a 200-stamp mill should be built 
on the Cape Horn No. 2 Iode claim, that a tunnel should be commenced 
at that point and carried to the upper end of the group of claims, and 
that water should be carried from the old dam to the new mill site, f ol- 
lowing the south bank of the creek for a distance, then to cross to 
the north bank thereof, and thence to the new mill site. In July, 1910, 
Tripp turned over his work to Bent, his successor. 

[2] There can be no question that Tripp, in posting the notice, was 
acting for and on behalf of the appellee's group of mines, and in pur- 
suance of a definite plan, and we think the court below properly held 
that the notice was sufficient to indicate an intention to appropriate the 
water for the purposes thereafter claimed by the appellee. The notice 
specified that the flume might be carried on the southerly side, "or to 
cross the creek with pipe or flume, or both, to any place on the prop- 
erty known as the Ebner mine." There was sufficient in this to show 
that it was not the intention to use the water at the site of the old 
stamp mill. If such had been the intention, there was no occasion to 
post a notice. The water was already being conducted to, and in use 
at, that mill. 

[3] To the contention that the notice did not indicate an intention 
to take the water out at any point above the appellant's dam, it is a 
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sufficient answer to point to the admission, in the appellant's reply, 
that "it has been and is the universal and gênerai rule, practice, and 
custom for those desiring to appropriate water to post a notice in 
writing in a conspicuous place at the point of intended diversion." 

[4] Acts donc by Tripp at the instance of Underwood, or at the 
instance of the Copper Company, must be deemed to be done for the 
benefit of the appellee's group of mines, and to inure to the advantage 
thereof. Underwood, and later the Copper Company, by virtue of 
owning ail, or nearly ail, of the stock of the appellee, represented the 
appellee in thèse transactions, and sustained a fiduciary relation to it. 
In Wheeler v. Abilene Nat. Bank Bldg. Co., 159 Fed. 391, 393, 89 C. 
C. A. 477, 479 (16 h. R. A. [N. S.] 892, 14 Ann. Cas. 917), it was 
said: 

"The holder of the majority of the stock of a corporation has the power, by 
the élection of biddable directors and by the vote of his stock, to do every- 
thing that the corporation can do. His power to control and direct the action 
of the corporation places him in Its shoes, and constltutes him the actual, if 
not the technlcal, trustée for the holders of the minority of the stock. He 
draws to himself and uses ail the powers of the corporation." 

See, also, Jones v. Missouri-Edison Electric Co., 144 Eed. 765, 75 
C. C. A. 631 ; Union Pacific R. Co. v. Frank, 226 Fed. 906, 920, 141 
C. C. A. 510. 

[5] But it is argued that there was nothing in Tripp's notice to 
show that the water was intended to be used at any point outside of 
the Ebner group of mines, and it is said that that group ended on the 
south with the Lotta claim, and that between the Lotta claim and the 
new mill site intervened a tract of land now known as Parish Iode 
No. 2, but which at the time of the posting of the notice was public 
land of the United States. But the évidence shows that the ground 
covered by the Parish Iode No. 2, although in subséquent litigation be- 
tween the parties to this cause it was held to be public land, was at 
the time of the Tripp notice in the actual possession of the appellee, 
which had theretofore taken steps to locate the same. At that time, 
and for more than a year prior thereto, the appellee's mining property 
consisted of the Golden Fleece, Crown Point, Keystone, Taku, Lotta, 
Parish No. 1, the Cape Hom, and the Eurêka mill site south of the 
Cape Hom, which subsequently, on account of quartz discovery there- 
in, was located as the Cape Horn No. 2 Iode claim. Although Ebner 
held the title to Cape Horn and Cape Horn No. 2, he held it in trust 
for the appellee, or the owners of its capital stock. This is shown 
by his letter to Tripp of September 25, 1909, in which he suggests that 
the assessment work for those claims be performed by work in start- 
ing the tunnel. 

[6] The appellant points to the fact that on April 4, 1912, Tripp 
sold his water rights under his location notice to Hoops, who on Mardi 
10, 1913, sold the same to Jennings, and that it was not until May 21, 
1914, that Jennings conveyed to the appellee. But this évidence, we 
think, is not inconsistent with the other testimony showing Tripp's 
relation to, the appellee through Underwood and the Copper Company. 
Hoops was not a stranger to the appellee. He was a stockholder and 
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bondholder of the Copper Company, and he had advanced money for 
the Ebner mines to keep the work going on; the appellee being at 
that time hindered by litigation with tiie appellant, and on that account 
unable to raise ail the necessary money. 

[7] The finding of the court below that the rules and régulations 
which were pleaded in the appellant's reply were not in force at the 
time when the rights of either of the parties to the présent suit were 
initiated was made upon conflicting évidence, and we would not be at 
liberty to disregard it, if we were of the opinion that it was contrary 
to the weight of the évidence. A considération of the évidence, how- 
ever, convinces us that the finding is well sustained. 

[8] We discover no ground to disturb the finding of the trial court 
thaf not until after the appellee had followed up the posting of the 
Tripp notice by actual physical work at the point where the notice was 
posted, and after actual diversion of water at that point, did the ap- 
pellant do anything that would give notice to the appellee that the 
appellant intended to make any claim to the water of the creek, or to 
appropriate the same. The appellant having brought the suit, and 
having therein attacked the right of the appellee, the burden was 
upon it to show that it had acquired a prior right to divert water froni 
the creek at the point where it had constructed tlie Alaska Juneau 
dam. The appellant had initiated its claim by posting a notice on 
August 1, 1910, in which claim was made to 20,000 miner's inches of 
the water of Gold creek, to be used for milling, mining, and other pur- 
poses, "said water to be diverted from said creek at a point indicated 
by this notice posted on a tree, and about one mile from the mouth 
of the said Gold creek. Said water is to be diverted by ditch, pipe, 
and flume." The évidence is without dispute that the notice was 
posted on the Lotta claim, a claim which had been patented to the 
appellee. The évidence further shows that it was not posted there by 
reason of any mistake as to the boundaries of the Lotta claim, but that 
it was deliberately and intentionally placed there under a claim of 
right and title to the land, by virtue of a mining claim located on July 
20, 1910, designated the Oregon Iode mining claim, which overlapped 
the Lotta claim. 

The appellant's projected ditch or flume was to extend over a por- 
tion of the Lotta claim, and over the Parish No. 2 claim, lying south 
thereof. In an action of ejectment, brought by the appellee against 
the appellant, it was finally adjudged that the appellant's attempted 
location of the Oregon claim was void, and that the appellee was the 
owner of the whole of the Lotta claim. Ebner Gold Mining Co. v. 
Alaska-Juneau Gold Mining Co., 210 Fed. 599, 127 C. C. A. 235. 
On October 3, 1910, and before that action was commenced, the ap- 
pellant began to build a dam on the Lotta claim at the point where its 
notice was posted. The dam site was subsequently abandoned, and the 
appellant built its dam at the line between the Lotta claim and the 
Parish No. 2. The acts so done upon the appellee's property were 
acts of trespass, never assented to by the appellee, but actively opposed 
by it, and they could not become the basis of a right to appropriate 
the water of Gold creek, "The right of appropriation extends only 
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to waters upon the public domain of the United States, or upon the 
public lands of a state, for one cannot acquire a water right on land 
held in private ownership by another without acquiring an easement 
in such land." 40 Cyc. 704; Prentice v. McKay, 38 Mont. 114, 98 
Pac. 1081 ; Smith v. Denniflf, 24 Mont. 20, 60 Pac. 398, 81 Am. St. 
Rep. 408; Marshall v. Niagara Springs Orchard Co., 22 Idaho, 144, 
125 Pac. 208; Tobey v. Bridgewood, 22 Idaho, 566, 127 Pac. 178. 

[9] Nor do we find ground for disturbing the fînding of the court 
below that the appellee's project was prosecuted with due diligence 
from and after the date of the posting of the Tripp notice. It is true 
that there is évidence of a temporary suspension of activity, but the 
testimony Itfaves no doubt that this was the direct resuit of a séries 
of hostile acts on the part of the appellant. 

The point is made that the decree is erroneous, in that it awards 
the appellee the first use of 10,000 inches of water, whereas the court 
found as a fact that the capacity of the appellee's flume is but 3,200 
inches. The attention of the court below was not directed to this er- 
ror by a motion to correct the same, or by the assignments of error. 

The cause will be remanded to the court below, with instructions so 
to correct the decree as to accord with the finding of fact as above 
indicated. In other respects the decree is affirmed, and the appellee 
is awarded costs on the appeal. 



CORDINGLY v. KENNEDY. 

(Circuit Court of Appeals, Elghth Circuit. January 25, 1917.) 

No. 4535. 

1. EJXECUTORS AND Administrators <S=»524(.3)- — Actions bt— Filinq of Oeder 

Appointino Foreign Représentative. 

TJnder Rev. St. Colo. 1908, § 7152, providing that, where any exécuter, 
etc., sliall liave been appointed in any other state or territory, he shall, 
upon filing his original appointaient, or a copy thereof, duly authenticated 
as requlred to maiie the same recelvable In any court of record in the 
state, be entitled to prosecute and défend any action or proceeding relatlng 
to the estate, substantial compliance Is sufflclent, and the failure of a 
foreign exécuter to incorporate in his complaint a copy of the exempliflca- 
tion of his officiai bond and letters testamentary does not render the com- 
plaint subject to demurrer, where he had flled a copy of his appointment 
duly authenticated as required by law, for, though there be a failure to 
comply with the strict terms of the statute, the defect can be cured by 
filing the order of appointment or copy at any time before hearlng. 

[Ed. Note. — Por other cases, see Executors and Administrators, Cent. 
Dlg. §§ 2335-2343.] 

2. Appeal and Ebror <S=204(4) — Présentation of Geounds of Review in 

Court Below— Necessitt. 

An objection to the introduction of an exemplified copy of the letters tes- 
tamentary of the foreign executor, who was suing as plaintlff, cannot be 
considered on appeal, where not called to the attention of the triai court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1264- 
1271, 1278 ; Trial, Cent. Dlg. § 172.] 

^=9For other cases see same toplc & KBY-NUMBER in ail Key-Numbere9 Digests & Indexe* 
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3. Appeal and Eeroe <S=>920(1) — Foeeign Exkcutoks— Bond— SurriciENCT— 

Pkesumptions. 

Rev. St. Colo. 1908, § 7153, déclares that the court In which any action 
may be brought by any forelgn exécuter, etc., shall net grant authority to 
maintain sults In the state unless he shall flle a properly authenticated 
copy of hls letters ot executorship, etc., and a properly authenticated copy 
ot hls bond, with security In double the amount of the value o£ the prop- 
erty and estate sought to be recovered, unless it shall appear to the court 
that removal of such estate will net conflict with the interest of the ward 
or estate represented, or the terms of limitations attending fhe right by 
which the ward or wards or the estate own the same, or the rlghts of 
credltors. A foreign exécuter, suing on a note for $5,000 upon which a 
Ilttle more tban one year's Interest at 6 per cent, had acerued, gave bond 
in the sum of $10,000. Held that, as the statute Is not mandatory, and 
therefore not jurisdictional, but lodges discrétion in the trial court, the 
défendant cannot, on appeal, attack a judgment in favor of the exécuter, 
on the ground that the bond was Insufflcient, the record being silent as 
to the matter; there being a presumptlon of regularity and validity at- 
tending the judicial acts of courts of record. 

[Ed. Note. — For other cases, see Appeal and Errer, Cent. Dig. §J 3714, 
3716, 3720.] 

4. ApPEAX, AND Ereoe i®=274(3) — Peesentation of Geotjnd of Review in 

CoûET Below— Exceptions— Necsessity. 

In an action by an exécuter on a note held by his testatrix, testimony 
received, subject to objection that the witness was incompétent, was re- 
jected by the trial court, and judgment rendered for the exécuter. The 
défendant then and there excepted to the judgment, and prayed for 15 
days within which to file a motion for new trial. Held that, there being 
no other exception to the exclusion of the testimony deemed incompétent, 
an assignment of error complaining of its exclusion may be rejected, on 
the ground that the question was not pre.served for review. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1605.] 

5. WlTNESSES <S=»140(14) InCOMPETENCY— "INTEEESTED PaKTT." 

gess. Laws Colo. 1911, p. 676, déclares that no party to any civil action 
or person, dlrectly interested in the event thereof, shall be allowed to tes- 
tlfy therein of hls own motion or in his own behalf, when any adverse 
party sues or défends as the trustée or conservator of an idiot, lunatic, 
or as the exécuter or adminlstrator, etc., of any deceased person, unless 
called as a witness by such adverse party. In an action on a note held 
by plalntiffs testatrix, défendant contended that the note was a purely 
formai Instrument, which he had e;secuted se that the testatrix could 
exhibit It to other relatives and thus conceal her gift of a sum of money 
in the amount of the note to her grandson, that it was not Intended the 
note should be enforced, that it was understood the grandson should also 
nign it, and that after défendant had slgned it he delivered it to the grand- 
son, who failed to sign 'it, but without authority delivered it to the tes- 
tatrix. Défendant offered the grandson as a witness to such understanding. 
Held, that the grandson was an Interested party, fer according to his 
testimony défendant was only a surety or an accommodation maker, and 
défendant. If defeated, might hâve recourse againat the grandson, and 
henee he was Incompétent. 

[Ed. Note. — For other cases, see Witnesses, Cent Dig. § 613. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interested.] 

6. Witnesses <S=3l78(3) — Competency— Cboss-Examination. 

Where, in an action by an exécuter, the défendant tendered an Interest- 
ed witness, cross-examination by the executor to such an extent as to dls- 
dose the witness' interest, and conséquent incompetency, is not a waiver 
of objection to hls competency. 

[Ed. Note. — E"^r other cases, see Witnesses, Cent. Dig. § 722.] 

(S=>iror other cases see sam* txipic & KBY-NUMBSR in ail Key-Numbered Olgests & Indexe* 
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7. Courts ©=3406(1) — Cibcuit Couet of Appeals— Review— Matters Review- 

ABLE. 

The déniai of a motion for new trial cannot be reviewed on writ of 
errer to the Circuit Court of Appeals. 
[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 1103.] 

8. EXECTJTOBS AND ADMINISTRATOBS <S=»524(2) — ACTIONS— DEPENSES. 

Kev. St. Colo. 1908, § 7152, provlding tliat no judgment in favor ot any 
forelgn executor, etc., shall be rendered until such exécuter shall flrst 
àave given 10 days' notice of publication of tUe pendency of the action, 
is for the beneflt of those having adversary Interests, particularly local 
creditors, and a défendant duly served with process,'who contested on 
the merits, cannot attack the judgmeat against hlm and in favor of a 
forelgn executor, because the notice was not glven ; the omission being a 
mère irregularity. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. § 2334.] 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action by Henry Spicer Kennedy, executor of the last will and tes- 
tament of Harriet U. Kennedy, against Alfred Cordingly. Judgment 
for plaintifï, and défendant brings error. Affirmed. 

Charles F. Carnine, of Denver, Colo. (Ponsford & Carnine, of Den- 
ver, Colo., on the brief), for plaintifï in error. 

Edwin H. Park, of Denver, Colo. (Thomas H. Gibson, of Denver, 
Colo., on the brief), for défendant in error. 

Before CARLAND, Circuit Judge, and TRIEBER and VAN VAL- 
KENBURGH, District Judges. 

VAN VALKENBURGH, District Judge. Défendant in error sues 
in the capacity of executor of the last will and testament of Harriet 
U. Kennedy, deceased, who died in Los Angeles county, Cal., in May, 
1913, to recover judgment against plaintiff in error for the sum of 
$5,000, with interest thereon at 6 per cent, per annum from February 
20, 1913, upon a promissory note dated January 20, 1911, signed by 
plaintifï in error and payable to the order of the testatrix of défend- 
ant in error. To the complaint plaintiff in error filed a demurrer and 
answer. The demurrer challenged the légal capacity of défendant in 
error to institute or prosecute the cause of action set forth, for the 
reason that he is suing in an officiai capacity as executor under an al- 
leged appointment by the superior court of Los Angeles county. Cal., 
and as such bas failed to comply with the terms and requirements of 
sections 7152 and 7153 of the Revised Statutes of Colorado of 1908, 
in that it was not shown by the complaint that as such executor he 
had filed in the trial court bis original appointment, or a copy thereof 
duly authenticated, as required to make the same receivable in courts 
of record in the state of Colorado, and, further, in that said complaint 
failed to show that said défendant in error had filed in said cause a 
properly authenticated copy of his bond as such executor, witli security 
in double the amount of the value of the property and estate sought 
to be recovered ; that by reason of the premises the complaint did not 

â=>For other casea see same topio & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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slate facts sufficient to constitute a cause of action. This demuner 
was by the court overruled. 

By the answer plaintiff in errer put in issue ail the allégations of the 
complaint, except that pleading the jurisdictional amount in contro- 
versy, and for further défense alleged in substance: 

"That on or about January 16, 1911, Harrlet L'. Kennedy, testatrix of de- 
fendant In error, delivered to plaintiff in errer $5,000, with instructions tliat 
tlie latter should use said suœ to tlie best of his judgment in a business enter- 
prise engagea in by one Cliarles T. Kennedy, who is a grandson of défendant 
In error's testatrix,' and who is a son-in-law of plaintiff in error, and that this 
money was Intended as a gift from the said Harriet U. Kennedy to her grand- 
son ; that Harriet U. Kennedy's property was derived from the estate of her 
deceased husband, and that at the time she made this gift she was in fear of 
controversy or litigation with her two sons, who were the other heirs of said 
estate, çnd that by reason of this appréhension she requested the said Charles 
T. Kennedy to xuake a formai promissory note to represent the amount of the 
$5,000 gift, so that she could exhibit the pretended note and thus account for 
said sum of $5,000 in the event such contemplated controversy should arise; 
that this note represented no indebtedness whatsoever, and that plaintiff in 
error signed It upon the express understanding that he should not be called 
upon to pay It ; that it was further understood that the said Charles T. Ken- 
ivedy should also sign the note, and that, after plaintiff in error had signed 
it, he delivered it to Charles T. Kennedy, who failed to slgn the note, and 
without aiithority delivered it to défendant in error's testatrix, and that plain- 
tiff in error did not know until April, 1914, that Charles T. Kennedy had not 
signed said pretended note ; tha.t plaintiff in error expended said sum of $5,000 
solely for the beneflt of said Charles T. Kennedy, and that the former derived 
no Personal gain or profit therefrom, and received no considération for sign- 
Ing said note ; tliat défendant in error's testatrix stated that when the estate 
of her deceased husband was settled, and she would no longer be called upon 
to account for said $5,000, she would cancel said note; and that, although 
her husband's estate was settled prlor to her death, she failed to cancel and 
retum said pretended note." 

To this answer défendant in error filed a demurrer, which was like- 
wise overruled. 

At the trial, to the court sitting as a jury, défendant in error offered 
in évidence Exhibit A, the promissory note in question; Exhibit B, 
letters testamentary issued to him by the superior court of Los An- 
geles county. Cal. ; and Exhibit C, the bond of Henry S. Kennedy as 
executor. Exhibits A and B were admitted without objection, and that 
interposed to Exhibit C was overruled, and an exception duly saved. 
It was further agreed that the record might show, without proof, that 
Harriet U. Kennedy was dead, and died prior to the bringing of this 
suit. Thereupon défendant in error rested his case. 

Plaintiff in error then offered the above-named Charles T. Kennedy 
as a witness in his behalf. Défendant in error objected to the com- 
petency of the witness to testify, on the ground that the case was 
being prosecuted by the executor of the last will and testament of the 
payée in the note ; that under the allégations of the answer the witness 
was an interested person, within the meaning of the Colorado statute, 
and was therefore disqualified. The court reserved its ruling, and the 
testimony was receive4 subject to the objection. Plaintiff in error 
was next swom on his own behalf, but upon objection his testimony 
was excluded. Of this ruling complaint is not urged in this court. 
Plaintiff in error offered no further testimony, and the court there- 
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upon, after argument, ruled that the witness Charles T. Kennedy was 
an incompétent witnese, sustained a motion to strike eut his testimony 
already received, and rendered judgment on the note for principal and 
interest in the sum of $5,646.66, and for costs, "to which order and 
judgment, to be entered as aforesaid, and to the entering of said judg- 
ment, the défendant, by his counsel, then and there duly excepted." 

The following errors are specified: (1) The court erred in overrul- 
ing the demurrer to the complaint. (2) The court erred in admitting 
in évidence Exhibit B, purporting to be an exemplified copy of letters 
testamentary issued to défendant in error, upon the ground that it 
does not follow the approved form of such letters testamentary as 
recognized by the Code of Civil Procédure of CaHfornia. (3) The 
court erred in admitting in évidence Exhibit C, purporting to be a 
copy of the bond of défendant in error as executor of the estate of 
Harriet U. Kennedy, deceased. (4) The court erred in ruling that 
Charles Kennedy was not a compétent witness to testify in said cause, 
and in striking out the testimony given by him. (5) The court erred 
in overruling the motion of plaintiff in error for a new trial. (6) The 
court erred in rendering judgment in said cause, for the reason that 
the défendant in error did not, for at least 10 days prior to the rehdi- 
tion of said judgment, or for any other period of time, or at ail, give 
notice of the pendency of said action by publication in the county 
where said cause was pending, or in any other county within the said 
district of Colorado. 

[1] 1. Section 7152, Revised Statutes of Colorado 1908, provides: 

"When any executor, administrator, guardian or conservator shall hâve 
been appointed such In any other state or territory of the estate of any person 
not a résident of this state at the time of his death, or at the tlme of such ap- 
pointaient, in the case of mlnors and lunatics, such forelgn executor, adminis- 
trator, guardian or conservator, upon flling his original appointment or a copy 
thereof, duly authenticated, as requircd to ruake the same receivable in any 
court of record in this state, may proseeute and défend any action or proceed- 
ing relating thereto, as may be prosecuted and defended by any such officiai 
duly appointed by any county court of this state ; but no judgment in favor of 
any such executor, administrator, guardian or conservator, shall be rendered 
until such executor, administrator, guardian or conservator shall first hâve 
given notice of the pendency of such action by publication for at least ten days 
in some newspaper of gênerai circulation, publlshed in the county where such 
suit is pending." 

Error is assigned to the action of the trial court in overruling the 
demurrer, because défendant in error did not incorporate in his com- 
plaint a copy of the exemplification of his officiai bond and letters testa- 
mentary. Copies of the documents themselves were set out therein. 
At the hearing on demurrer it was conceded that défendant in error 
had filed a copy of his appointment, duly authenticated, as required 
by law. In this court the same concesssion is made in the brief of 
counsel. Was the omission so to state in the complaint fatal on de- 
murrer? We do not think so. Substantial, if not literal, compliance 
with the statute is shown, and that is sufficient. Even though there 
had been failure to comply with the strict terms of the statute, the 
defect could hâve been cured by filing at any time before hearing. But 
in this case compliance is admitted. Dodge v. Town of North Hudson 
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(C. C.) 188 Fed. 489-493; Hodges et al. v. Kimball et al., 34 C. C. 
A. 103, 91 Fed. 845. 

[2] 2. The second spécification of error cannot be considered hère, 
because no objection was made at any time to the introduction of Ex- 
hibit B, which is an exemplified copy of the letters testamentary ; the 
attention of the trial court was not called to this alleged error, and 
nothing was preserved for review in this court. 

[3] 3. The objection to the bond of the executor, défendant in er- 
ror, is founded upon section 7153, Rev. Stat. Colo. 1908, which pro- 
vides : 

"The court In which any action may be brought by any foreign executor, 
administrator, guardlan or conserrator shall not grant the authority given in 
this act to maintain suits In this state, unless he shall file with the court 
a properly authentlcated copy of hls letters of executorship, adminîstratorship, 
guardlanshlp or conservatorshlp, as the case may be, and a properly authen- 
tlcated copy of hls bond, with security In double the amount of the value of 
the property and estate sought to be recovered in such action, which letters 
and bond shall hâve been exeeuted and flled according to the laws of the state 
where such executor, administrator, guardian or conservator is appointed, 
unless it shall appear to the court that a removal of such estate will not con- 
liict with the interest of the ward or estate represented or the terms of limita- 
tions attending the right by which the ward or wards or the estate own the 
same, or the rights of creditors. If there be a résident executor, administra- 
tor, guardian or conservator in any such case, such résident officiai shall hâve 
ten days' notice of the application or intention of such nonresident executor, 
administrator, guardian or conservator to bring such action, and in ail such 
cases, the résident executor, administrator, guardian or conservator shall bave 
the right to bring such action if he shall elect so to do within such time." 

The contention is that the bond fails to comply with the statute, be- 
cause not "in double the amount of the value of the property and es- 
tate sought to be recovered in such action." The property sought to 
be recovered was money, evidenced by a promissory note for $5,000, 
with interest at the rate of 6 per cent, per annum from February 20, 
1913. At the time the suit was filed a little more than one year's in- 
terest had accrued, which plaintiff in error insists was readily ascer- 
tainable by mathematical computation. The bond given was in the 
sum of $10,000. The amount of the judgment was $5,646.66. 

It may well be doubted whether the law contemplâtes considération 
of other than the principal sum sought to be recovered, and whether 
the security given was not a substantial compliance with both the let- 
ter and the spirit of the statute in this regard. However, the objec- 
tion is not tenable for another obvions reason. The statutory provi- 
sion is not mandatory, and therefore not jurisdictional, but expressly 
lodges discrétion in the trial court. It directs a bond with security 
in double the amount, etc., "unless it shall appear to the court that a 
removal of such estate will not conflict with the interest of the ward 
or estate represented or the terms of limitations attending the right 
by which the ward or wards or the estate own the same, or the rights 
of creditors." The record is silent upon this matter, but the presump- 
tion of regularity and validity attending the judicial acts of courts 
of record compels the conclusion that the court, in the exercise of its 
Sound discrétion, deemed the bond sufficient to protect ail rights in- 
volved, as it undoubtedly was. 
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[4] 4. The action of the court in ruling that Charles Kennedy was 
not a compétent witness, and in striking out the testimony given by him, 
was based upon the following statutory provision: 

"That no party to any civil action, suit or proceeding, or person dlrectly 
interested in the event thereof, shall be allowed to testify therein, of hls own 
motion, or in his own behalf, by vlrtue of the foregoing section, when any ad- 
verse party sues or défends as the trustée or conservator of an idiot, lunatic 
or distracted person, or as the exécuter or administra tor, helr, legatee or 
devisee of any deceased person, or as guardian or trustée of any such heir, 
legatee or devisee ; unless when called as a witness by such adverse party so 
suing or defending," etc. Session Laws of Colorado 1911, c. 229. 

The testimony of this witness was received subject to objection and 
to a ruling that the same should be stricken out if decided to be incom- 
pétent. The subséquent action of court and counsel is thus stated in 
the record: 

"The Court : I think the authorities are wlth the plaintifC. Under the stat- 
ute Kennedy was not a compétent witness as the statute is construed by the 
appellate courts of Colorado, and therefore It would be necessary to sustain 
the objection based on the ground of the motion to strlke out his testimony. 
Judgment on the note îor principal and interest $5,646.66 and costs. (To 
which ordering of judgment to be entered as aforesaid, and to the entering 
of said judgment, the défendant, by his counsel, then and there duly excepted, 
and prayed for 15 days within which to file a motion for new trial, which was 
granted.)" 

It is and must be conceded that without the testimony of this wit- 
ness no défense upon the merits was disclosed. The exception of 
plaintifï in error was taken generally to the action of the court in or- 
dering and entering judgment — which is amply supported by the rec- 
ord — and not to its action in sustaining the motion to strike. This as- 
signment might safely and soundly be rejected for the reason that, 
by his failure to except, plaintifif in error has not preserved this ques- 
tion for review. But, upon the entire record presented, we think the 
trial court committed no error in this ruling. 

[5] Plaintifï in error makes two contentions concerning the compe- 
tency of the witness Kennedy : (a) That he was not a "person directly 
interested" in the event of the suit, (b) That défendant in error, by 
cross-examining this witness, waived any right which he may hâve had 
to object to his testimony. 

The interest of Kennedy in the resuit of this litigation is made to 
appear by a considération of the rights created or extinguished by its 
issue. If plaintifï in error were defeated, as he was, then, upon Kenne- 
dy's own testimony, as sought to be introduced, Cordingly could recover 
over against Kennedy, for whom he was surety, or accommodation 
raaker. If, however, Cordingly should prevail, then Kennedy would 
stand relieved from any claim, because he had assumed no liability 
to Cordingly unless the latter could be compelled to satisfy Kennedy's 
debt. It was therefore of vital and direct interest and importance to 
him that Cordingly should win this case, thereby removing any founda- 
tion for a cause of action by Cordingly against him. The Colorado 
statute in question was taken directly from that of Illinois. Brown v. 
First National Bank, 49 Colo. 393, 113 Pac. 483. The construction in 
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the latter state conforms to the view reached hère. Bressler v. Baum, 
42 III. App. 190; First Nat. Bank v. Bressler, 38 111. App. 499. In 
the latter case it was said: 

"Where the liabllity of the maker over for certain payments of interest ha 
had made upon the note in suit depended upon the event of the action, which 
was by an adminlstrator, sucb maker is not a compétent witness in hls own 
favor and against the adminlstrator, although he is not a party to the suit." 

But as we view it, the rule announced in Colorado is not otherwise. 
Crée v. Becker, 49 Colo. 268, 1 12 Pac. 783 ; Larson v. Ross, 10 Colo. 
App. 267, 50 Pac. 730; Williams v. Carr, 4 Colo. App. 363-367, 36 
Pac. 644, 645. In Williams v. Carr, one Ulman was adjudged incom- 
pétent as to a witness, under circumstances similar in légal aspect to 
those in the case at bar. The court said : 

"If the debt was colleeted of Williams, Ulman would be liable to him. If, 
as attempted in the déposition of Ulman, the fact was establlshed that the 
mining bonds were delivered by Ulman to the plaintiff, and by him reeeived 
in fuU satisfaction and discharge of the note, this would relieve, not only Wil- 
liams, but himself, from ail liability or Indebtedness ; viewed in any llght, 
his légal position is sueh as to disqualify him under the statute. • * * Al- 
though the statute may, in this Instance, and in some others, work a hardshlp, 
and prevent parties from establishing honest défenses, it is a salutary one, 
and necessary for the protection of estâtes, widows and minor heirs, who, 
without some rule of évidence of this kind. would flnd themselves at the mercy 
of any unprincipled debtor, and while the rule need not be unnecessarily ex- 
tendéd, it should not be so restricted as to fail in its Intention." 

This case is cited with approval, and the rule thus announced is 
confirmed, in Crée v. Becker, supra. If the cases of Smith v. Smith, 
22 Colo. 480, 46 Pac. 128, 34 L. R. A. 49, 55 Am. St. Rep. 142, and 
Allen V. Shires, 47 Colo. 433, 107 Pac. 1070, may be construed as tend- 
ing to sustain the contention of plaintiff in error, they are not in 
harmony with at least one later décision of the same court. Where the 
law of a state has not been definitely settled by sufficiently consistent 
décisions of its courts of last resort, it is the duty of the fedeAl courts 
to give eflfect to their own independent judgment. Kuhn v. Fairmont 
Coal Co., 215 U. S. 349, 30 Sup. Ct. 140, 54 L. Ed. 228. We there- 
fore adopt that construction which better satisfies the language and 
spirit of the statute and meets the abuses which it seeks to correct. 

[6] But counsel insist that défendant in error is not in a position 
to question the competency of this witness, because whatever right 
he may hâve had in this regard was lost by cross-examination. Allen 
V. Shires, 47 Colo. 433-436, 107 Pac. 1070, is cited. That case, upon 
examination, does not support this contention. There plaintiff, in 
making out his case in chief, called to the witness stand the défendant 
to be examined, as if under cross-examination, which is permitted by 
section 7284, Rev. Stat. Colo. 1908. By this section, the party called 
for such examination shall not be concluded thereby, but may rebut it 
by counter testimony. The cross-examination to which plaintiff sub- 
jected défendant covered a very wide range, bore on ail the material 
issues raised by the pleadings, and even passed beyond them. This is 
a very différent situation from that presented in the instant case, where 
the witness was not called by the adverse party, but was cross-exara- 
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ined only to such extent as would fully disclose that he was a party 
directly interested in the resuit of the controversy; which was made 
clearly to appear. 

[7] 5. The fifth spécification may be dismissed, with a restatement 
of the established rule in this jurisdiction that the action of a trial 
court, in overruling a motion for new trial, cannot be reviewed in this 
court. 

[8] 6. The provision of section 7152 supra, that no such jud|ment 
shall be rendered until the executor shall first hâve given 10 days' 
published notice of the pendency of the action, is not jurisdictional. 
It is for the benefit of those who hold adversary interests, more par- 
ticularly local creditors, and can be kivoked only by those whose rights 
might be affected by the omission. Mohr v. Manierre, 101 U. S. 417, 
25 L. Ed. 1052. PlaintifiF in error was served with process, appeared 
personally, and presented his défense. In such case no damage could 
accrue to him f rom any f ailure to give this formai notice ; but, in any 
event, his failure to suggest this spécifie matter to the trial court is 
fatal to the position now assumed. The exception to the ordering and 
entering of judgment was baldly gênerai. If it had been spécifie, the 
court might, and doubtless would, hâve delayed entering the judgment 
until the notice had been published. It was not required to divine ail 
possible formai irregularities from a merely gênerai exception to the 
entering of judgment. Webb et al. v. National Bank of Republic, 77 
C. C. A. 143, 146 Fed. 717, 718 ; Ogden City v. Weaver, 47 C. C. A. 
485, 108 Fed. 564; Wear v. Impérial Window Glass Co., 139 C. C. 
A. 622, 224 Fed. 60-63. 

Finding no substantial error in the record, the judgment of the court 
below is accordingly affirmed. 



SHRLTON et al. v. GAS SECURITIES CO. 

(Circuit Court of Appeals, Eighth Circuit. January 27, 1917.) 

No. 4733. 

1. Waters and Water Coubses i®=230(6) — Ierigation Districts — ^Action on 

Bonds — Pkima Facie Case. 

In an action to recover the interest on Irrigation district bonds payable 
to bearer, plaintiff makes a prima facie case of bona fide ownership of 
the bonds by proof of thelr possession. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
§ 319.] 

2. Appeal and Eeror <®=>1008(2) — Eeview — Findings of Fact. 

A finding by the court in a case tried by consent wlthout a jury, jus- 
tlfied by the évidence received, cannot be re-examlned. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3957, 
3964.] 

3. Waters and Wateb Courses <@=230(1) — Iïibiqation Disteicts — Bonds— 

ESTOPPEL TO DeNY LIABIUTT. 

Where irrigation district bonds, issued by oAScers authorlzed to bind the 
district, recited that ail acts and thlngs required to be done, and con- 

4=s>For other cases see same tODic £ KET-NUMBER In aU Key-Numbsred Dlgests & Indexa* 
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ditlons and thlngs requlred to exlst, pursuant to the issuance of the bond, 
to render It lawful, had happened and been done and performed, and did 
exist, In regular and due tlme, form, and manner as required by law, a 
purchaser of the bonds before maturity Is not required to examine tlie 
record of the proceedings to détermine whether the bonds were regularly 
Issued ; but the district is estopped to question the regularlty of such pro- 
ceedings, sinee anything whlch would tend to depress the market value 
of the bonds would defeat the purpose of the Législature In authorizlng 
such récital. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dis. 
§ 319.] 

4. Watebs and Watee Coueses ®=3230(1) — Ibbigahon Distbicts — Bonds — 

estoppel ^authoritt of oiticeks. 

An irrigation district is npt estopped to question the proceedings by 
whlch its bonds were Issued by récitais In the bond that such proceedings 
were regular, unless the offlcers executing the bonds had lawful authority 
to make the récitals and to make them conclusive. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
S 319.] 

5. Waters and Wateb Coukses ®=>230(2) — Iebigation Districts — ^Bonds — 

EeTOPPEL AUTHOEITT OP OFFICEES. 

The Colorado irrigation district statute (Laws 1905, p. 246), requlrlng 
the secretary of the board of dlrectors to enter in the records and with 
the county clerk a statement of the resuit of the bond élection, and pro- 
vldlng that the bonds Issued shall be negotlable In form, executed in the 
name of the district, and signed by the président and secretary, and the 
seal of the district be afflxed thereto, and shall state that they are Issued 
by the authority of the act, authorlzes the président and secretary to 
make récitals In the bonds as to the regularlty of the proceedings for 
their Issuance, whlch shall be binding on the district 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
i 319.] 

6. Watebs and Watee Courses ig=»230(5) — Ibbioation Districts — Bonds- 

Nature OP Obligation. 

Negotlable bonds issued by an irrigation district are subject to the 
same rules as other negotlable paper. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 319.] 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action by the Gas Securities Company against the Niles Irrigation 
District to recover the interest on district bonds, in which J. M. Shel- 
ton and others intervened. Judgment for plaintiff, and interveners 
bring error. Aifirmed. 

I. B. Melville, of Denver, Colo. (Max D. Melville, of Denver, Colo., 
on the brief), for plaintififs in error. 

Platt Rogers, of Denver, Colo. (James Grafton Rogers and Edmund 
Rogers, both of Denver, Colo., on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER and VAN 
VALKENBURGH, District Judges. 

VAN VALKENBURGH, District Judge. Défendant in error, Gas 
Securities Company, is a New York corporation. The Nile irrigation 
district is a public corporation created, organized, and existing under 

(g=:3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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the laws of Colorado by virtue of an act entitled "An act in relation to 
irrigation districts," approved May 3, 1905, and acts amendatory there- 
of and supplemental thereto, with express power to issue, sell, and 
deliver bonds and written obligations for the purpose of constructing, 
or purchasing, or acquiring necessary sites, réservoirs, water rights, 
canals, ditches, and works, and acquiring the necessary property and 
rights therefor. Plaintiffs in error allège that they are freeholders of 
irrigable lands within said Nile irrigation district, that as such owners 
they are taxpayers, and that their lands are liable for ail assessments 
and levies for irrigation district purposes, including principal and in- 
terest on bonds issued by authority of the act aforesaid. 

August 3, 1914, défendant in error filed its complaint against said 
Nile irrigation district, as défendant, alleging the ownership of 1,338 
of certain bonds of said district, of the dénomination of $500 each. A 
copy of the bond, set ont in the complaint, contains the following ré- 
citals : 

"This bond is one of séries No. 1, and a part of the total issue of bonds of 
said district aggregating seven hundred thousand dollars ($700,000) autlioriz- 
ed to be issued by tlie votes of the légal electors of said district at an élection 
duly ealled and held therein on the 15th day of August, A. D. 1908, at which 
élection a majority of the légal electors of said district voted 'Bonds Yes,' and 
the resuit of said élection was so declared and entered of record; that this 
bond Is issued by virtue of the votes cast at said spécial élection pursuant to, 
and upon the authority of and by fuU compliance with the provisions of an 
act of the General Assembly of the state of Colorado, entitled 'An act in rela- 
tion to Irrigation districts,' approved May 3, 1905, and ail acts amendatory 
thereof." 

"And it is hereby recited and certlfled that ail acts and things required to be 
done, and conditions and things required to exist, pursuant to the issuance 
of this bond, to render the same lawful and valid, hâve happened and been 
jiroperly done and performed and did exist in regular and due time, form, and 
manner as required by law, and said bonds are declared to be the bonds of said 
district and a légal indebtedness thereof, which Indebtedness is a lien upon ail 
the real property in said district, and to be paid by revenue derived from the 
annual assessment and taxation upon ail real property includej within said 
district, levied and coUected under the laws of the state of Colorado." 

The bonds were executed in the name of the district, signed by the 
président and secretary, with the seal of the district afiSxed thereto, ail 
as prescribed by statute. Défendant in error prayed judgment upon 
certain overdue and unpaid interest coupons in the sum of $60,210, 
with interest from their maturity. The défendant district filed answer, 
admitting the indebtedness; and because the board of directors of the 
district refused to set up certain alleged existing défenses to the cou- 
pon% sued on, plaintifïs in error sought and were granted permission 
to intervene in the cause below, and to file their amended answer and 
verified statement. By their pleadings intervencrs admit the jurisdic- 
tional facts, and also that the défendant district authorized, made, and 
executed the bonds and coupons thereto attached, as alleged in the 
complaint, for the purposes therein stated. Five separate défenses to 
plaintifï's right to recover are, by plaintiffs in error, thus summarized : 

"First, that the bonds and coupons involved had not been disposed of by 
the district board in the manner provided by the irrigation district act ; sec- 
ond, that the board attempted to deliver $652,000 of the bonds for a proposed . 
System of Irrigation works, no portion of which was in existence at the time 
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of enterlng Into ihe contract of pnrchase, the act requiring that to so exchange 
bonds the System must be constructed or partlally construeted; third, that 
time was of the essence of the construction contract entered Into, and it was 
therein provided that the System should.be completed within 20 months, but, 
notwlthstandlng that no construction was done thereunder during said 20 
months, the board, long after the expiration of said period, attempted to re- 
vive said contract without referring the same to the district electors ; fourth, 
that after the qualifled electors had authorized and ratlfled the original con- 
tract, the board entered Into a so-called modifled contract for the construction 
of a vphoUy différent and much inferior system of irrigation worUs, and deliv- 
ered the most of the bonds and coupons herein involved thereunder, without 
referring elther said original or modified contracts back to the electors for re- 
scission, ratification, or rejectlon, as provided by said act ; and, fifth, that a 
portion of the bonds involved herein were sold to the contractor for cash with 
the known purpose in view of defraylng therefrom the operatlng expenses of 
said district, contrary to the express terms of said act" 

It was further alleged that, in addition to the notice furnished by 
the pubhc records of the irrigation district, the imperfections claimed 
were actually known, or at least knowledge thereof was imputable to 
the présent owner, défendant in error. In the trial to the court, sit- 
ting as a jury, défendant in error made its prima facie case by the pro- 
duction of the negotiable instruments sued on ; their genuineness being 
admitted. To avoid the expense and time incident to sustaining by 
proofs such of the défenses pleaded as would, if proven, be of no avail 
to interveners if the court should find that plaintifï was a purchaser in 
good faith, for value, without notice, actual or constructive, the order 
of proof was ruled to begin with the question of bona fide purchase. 
Interveners were permitted to make a full showing with respect to ac- 
tual notice of alleged irregularities ; but the court ruled tliat, in view of 
the récitals in the bonds, défendant in error was not required at its 
péril, before purchasing the bonds and coupons in controversy, to ex- 
amine the public records of the irrigation district under which they 
were issued, and, thus, by anticipation, excluded ail such évidence ten- 
dered or suggested in support of the défense of constructive notice. 
Nothing was offered by défendant in error, except the formai proofs 
aforesaid, and, at the close of the testimony, the court found the issues, 
including that of bona fide purchase, in favor of défendant in error, 
and rendered judgment accordingly. The irrigation district declined 
to join in the writ of error, and interveners appear as sole plaintifïs in 
error in this court. 

[1, 2] Since, with the exception noted, plaintifïs in error introduced 
ail the évidence they desired upon the matter of bona fide purchase, 
and défendant in error ofïered nothing in this behalf, questions of 
order and burden of proof are unimportant in this review. Possession 
of the bonds and coupons in question made, under the pleadings, a 
prima facie case for the plaintifï. Bernards Township v. Morrison, 
133 U. S. 523, 527, 10 Sup. Ct. 333, 33 L. Ed. -726; Presidio County v. 
Noel-Young Bond Co., 212 U. S. 58, 70, 29 Sup. Ct. 237, 53 L. Ed. 
402. Upon the entire évidence, the court below found that the bonds 
and coupons involved were purchased by plaintifï "without notice or 
knowledge of any matters tending to show that said bonds and cou- 
pons had been issued and delivered by said district in violation of the 
terms of the statute of Colorado or tending to show that the same were 
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null and void." This finding is justified by the évidence received and 
considered by the court. This case having been tried by consent with- 
out a jury, if we limit ourselves to matters thus received and consid- 
ered, we must accept the findings made, and cannot re-examine the 
court's détermination of the issues. Lawson v. United States Mining 
Co., 207 U. S. 1, 12, 28 Sup. Ct. 15, 52 L. Ed. 65 ; Campbell v. United 
States, 224 U. S. 99, 105, 32 Sup. Ct. 398, 56 L. Ed. 684. 

[3] The only substantial question presented is whether the trial 
court erred in excluding from considération the records of the irriga- 
tion district relating to this transaction, in holding that the purchaser, 
before buying the bonds in suit, was not required to examine such rec- 
ords, and that, as against défendant in error, the défendant and inter- 
veners were estopped by the récitals in said bonds from setting up any 
of the claimed irregularities in the issuance and delivery thereof. The 
answer to this question will détermine the merits of this controversy. 

The effect of récitals in bonds of this character in relieving purchas- 
ers of ail inquiry, notice, and knowledge of the record, action, or omis- 
sion of the municipal board or other officers of the municipality issu- 
ing the same, was elaborately considered by this court in Town of Au- 
rora v. Gates, 125 C. C. A. 329, 332, 336, 337, 208 Fed. 101, 104, 108, 
109 (L. R. A. 1915A, 910). It was there held that: 

"A municipality or a. quasi municipality may not, by the récitals or certlfl- 
cates in Its bonds, estop itself from denying that It Is without power to issue 
them, when the laws are such that there can be no state of facts or of eir- 
cumstances under which it would hâve authority to émit them. But, If the 
laws are such that there might under any state of facts or of cireumstances 
be lawful power in the municipality or quasi municipality to issue its bonds, 
it may, by récitals therein, estop itself from denying that those facts or cir- 
eumstances exlst and that it bas lawful power to send them forth, unless the 
Constitution or act under which the bonds are issued prescribes some public 
record as the test. * * • The récitals in municipal bonds by the officers 
or the représentative body invested with power to perform a précèdent condi- 
tion and with authority to détermine when that condition has been performed. 
that ail the requirements of law necessary to authorize the Issue of the bonds 
hâve been complied with, precludes Inquiry, as against an Innocent pur- 
chaser for value, whether or not the précèdent condition had been performed 
before the bonds were Issued. » » • Where, by législative enactment, 
authority has been given to the officers of a municipality to issue Its bonds on 
some précèdent condition, and where the fact may be gathered from the en- 
actment that those officers were invested with power to'declde whether or 
not that condition had beeu complied with, thelr récital In the bonds Issued 
by them that It was fulfilled Is duly authorlzed, and it estops the municipality 
or quasi municipality from proving Its falsity to defeat the bonds in the hands 
of an innocent purchaser. » • * A municipality, a quasi municipality, or 
a corporation and its officers, who by the apparent legallty of their obligations 
or by récitals of their valldity bave Induced Innocent purchasers to Invest In 
them are estopped from denying their legality on the ground that in some of 
the prelimlnary proceedings which led to their exécution, or In their exécution 
itself, they failed to comply with some law or rule of action relative to the 
mère time or manner of their procédure, with which they might hâve lawfully 
complied, but which they carelessly disregarded." 

In this case the gênerai power and authority of the district and its 

officers to issue bonds for the purposes declared, not only appear from 

the provisions of the act under which the irrigation district was or- 

ganized, but are admitted in the answer. It is further admitted that 

239 F.— 42 
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the défendant district did authorize, make, and exécute the negotiable 
bonds, with coupons thereto attached, in tlie manner and form as 
alleged in the complaint, for the purposes enumerated in the statute. 
The alleged defects complained of were irregularities merely in the 
performance of the conditions preHminary to the exercise by the dis- 
trict of the authority conferred by statute, and in the delivery of the 
bonds subséquent to their issue. Such irregularities, including a par- 
tial failure of considération, whether inadvertent and négligent mere- 
ly, or amounting to fraud as between the district and its officers, will 
not afïect the title of subséquent bona fide purchasers for value be- 
fore maturity or the liability of the irrigation district. Cromwell v. 
County of Sac, 96 U. S. 51, 57, 24 L. Ed. 681; Bernards Township 
V. Morrison, 133 U. S. 523, 527, 10 Sup. Ct. 333, 33 L. Ed. 726. 

[4] It is true that where the validity of the bonds dépends upon an 
estoppel, claimed to arise upon the récitals of the instrument, the ques- 
tion being as to the existence of power to issue them, it is necessary 
to establish that the officers executing the bonds had lawful authority 
to make the récitals and to make tliem conclusive. Gunnison County 
Commissioners v. Rollins, 173 U. S. 255, 267, 19 Sup. Ct. 390, 43 L. 
Ed. 689. The power and duty of municipal officers issuing bonds to 
ascertain, détermine, and déclare the facts authorizing their issuance 
need not be expressly conferred and devolved by statute, but may re- 
suit from implication. Miller v. Perris Irrigation District (C. C.) 99 
Fed. 143; Town of Coloma v. Eaves, 92 U. S. 484, 23 L. Ed. 579; 
Oregon v. Jennings, 119 U. S. 74, 92, 7 Sup. Ct. 124, 30 L. Ed. 323; 
Bernards Township v. Morrison, 133 U. S. 523, 528, 10 Sup. Ct. 333, 
33 L. Ed. 726. 

[5] By the Colorado statute the secretary of the board of directors 
must, as soon as the resuit of any élection held under the provisions 
of this act is declared, enter in the records of such board, and with 
the county clerk of the county in which the office of said district is 
located, a statement of such resuit showing the same with great par- 
ticularity. The bonds "shall be negotiable in form, executed in the 
name of the district and signed by the président and secretary, and the 
seal of the district shall be affixed thereto. * * * g^j^j bonds shall 
express on their face that they are issued by the authority of this act, 
stating its title and date of approval. The secretary shall keep a record 
of the bonds sold, their number, date of sale, the price received, and 
the name of the purchaser." Clearly the président and secretary, as 
the executive officers of the district, had spécial personal knowledge 
of such transactions. They were the officers contemplated and des- 
ignated by the statute to issue bonds and make the necessary récitals 
therein. Miller v. Perris Irrigation District et al. (C. C.) 99 Fed. 143 ; 
Town of Coloma v. Eaves, 92 U. S. 484, 489, 23 L. Ed. 579; Oregon 
v. Jennings, 119 U. S. 74-92, 7 Sup. Ct. 124, 30 L. Ed. 323; Bernards 
Township v. Morrison, 133 U. S. 523, 528, 10 Sup. Ct. 333, 33 L. Ed. 
726; Presidio Co. v. Noel-Young Bond Co., 212 U. S. 69, 29 Sup. 
Ct. 237, 53 L. EM. 402. The récitals in thèse bonds were exceptionally 
full and complète and are conclusive in f avor of the bona fide holder. 
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Town of Aurora v. Gates, 125 C. C. A. 329, 208 Fed. 101, L. R. A. 
1915A, 910; Evansville v. Dennett, 161 U. S. 434, 16 vSup. Ct. 613, 
40 L. Ed. 760; Quinlan v. Green County, 205 U. S. 410, 419, 27 Sup. 
Ct. 505. 51 L. Ed. 860; Green County v. Quinlan, 211 U. S. 582, 29 
Sup. Ct. 170, 53 L. Ed. 343 ; Presidio Co. v. Noel-Young Bond Co., 
212 U. S. 68, 29 Sup. Ct. 237, 53 L. Ed. 402. 

[6] Obligations of this nature are subject to the same rules a? other 
negotiable paper. Cromwell v. County of Sac, 96 U. S. 51, 24 L. Ed. 
681. 

"Thèse bonds were Intended for sale ; and It was ratlonally to be expected 
that they would be put upon distant markets. • * • Everything that 
tended to depress the market value was adverse to the object the Législa- 
ture had In view. It could net hâve been overlooked that thelr market value 
would be dlsastrously affected If the distant purchasers were under obligation 
to inquire before thelr purchase, or whenever they demanded payment of 
principal or Interest, whether certain contingencies of fact had happened be- 
fore the bonds were issued — contingencies the happening of whlch It would be 
almost Impossible for them In many cases to ascertain wlth certalnty. Im- 
posing such an obligation upon the purchasers would tend to defeat the prl- 
mary purpose the Législature had in vlew. * * * Such an interprétation 
ought not to be given to the statute, if It can reasonably be avoided; and 
we think It may be avoided." Town of Coloma v. Eaves, 92 U. S. 484, 487, 4SS 
(23 L. Ed. 579). 

The foregoing language of the Suprême Court has wide application 
and discloses the reasoning upon which this rule of estoppel is based. 
As was said in Bernards Township v. Morrison, 133 U. S. 523, 529, 
10 Sup. Ct. 333, 335 (33 L. Ed. 726) : 

"Whatever may be the hardships of this partieular case, to sustain the dé- 
fenses pressed would go far towards destroying the market value of municipal 
securlties." 

It follows that the judgment of the lower court was right and must 
be affirmed. 



CITT OP HUTCHINSON v. KANSAS BITULITHIC CO. et al 

(Circuit Court of Appeals, Eighth Circuit. January 22, 1917.) 
No. 4622. 

1. AIUNICIPAl CoRPORATIOÎfS lS=347(l) — Paving Contracts— Liability op 

SURBTY— iNVAI.iniTY OF PRINCIPAL OBLIGATION. 

A surety on the bond given by a paving contractor to secure the per- 
formance of the contract cannot, if the contract was invalid because in 
excess of the mayor's authority, be held llable for the contractor's failure 
to conform to the spécifications. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. § 
876.] 

2. Municipal Corporations iS=.3C8— Paving Coktkact— Bebach of Guak- 

ANTY. 

Where a paving contract as signed by the mayor required the con- 
tractor to construct the paving so that it would endure without need of 
repairs for one year after its complction and acceptance, and provlded that 

®=}For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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the city engineer should be the sole arbitrator to détermine whether the 
parlng confonned to the ^aranty, and that when the eaglneer should dé- 
termine that any defects existed therein he should give the contractor no- 
tice, and if the contractor failed to make good such defect the guaranty 
should be held to hâve been broken, while the spécifications simply re- 
quired the contractor to keep the paving in good repair for oiie year, and 
to make repairs promptly when required by the city council by written 
order of the mayor, the city cannot recover for breach of the guaranty, 
where it was admltted that the city engineer had given no notice of the 
defects during the year, on the theory that the mayor liad no authority to 
Include that provision In the contract, since, even if that contention be 
Sound, the rights of the parties must then be determined by the spécifica- 
tions, which do riot contain the guaranty. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. J 
901.] 

3. Municipal Corporations ®=3.339(2) — Paving Cohtkact— Authoeitt op 

Matok — Spécifications. 

tlnder a provision of the spécifications that if any part thereof should 
appear obscure the interprétation of the city engineer should be final, the 
mayor had authority to include such a condition as part of the guaranty, 
it being for the benefit of the city, since it did not deprive the council of 
their power, if they discovered defects, of ordering the engin -;er to give 
notice thereof, and in the event of his refusai of removlng him and ap- 
pointing another, who would give the notice. 

[Ed. Note. — Por other cases, see Municipal Corporations, Cent. DIg. | 
870.] 

4. Municipal Coepobations <S=368— Paving Contbaci^-Repaibs— Dutt of 

Contractor. 

The contract, fairly interpreted, required that the contractor so con- 
struct the paving that it would be accepted by the city authorities, and, 
in proof that the paving vras vi^hat it purported to be, the contractor waa 
bound to maintain it in repair if any defects appeared during the flrst 
year. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
901.] 

5. Municipal Corporations <S;=3375— Paving Contractts— Actions— Fraud. 

In an action at law by a city to recover for breach of a guaranty of 
paving, where the contractor relied on the failure of the city engineer 
to give notice of the necessity of repairs as required by the contract, the 
city could set up in reply that the engineer was corruptly hlred by the 
contractor not to give such notice, rfnce, when used purely for purposes of 
défense, not of affirmative relief, fraud not only may be, but must be, 
availed of in an action at law. 

6. Pleading <g=5269— Amenbjient at Trial— Eefusal. 

In an action at law by a city to recover for breach of guaranty of pav- 
ing, where the contractor relied on the failure of the city engineer to give 
notice of defects as required by the contract, it was not error to refuse 
to permit the city In the midst of the trial to amend Its reply, so as to al- 
lège that the contractor corruptly hired the city engineer not to give 
notice, which was a fact whleh must bave been known to the city at ail 
times, especially where the engineer's testimony, already given, and the 
olïer to amend, showed that the purported amendment was merely a 
paper défense. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 811-B15.] 

7. Pleading (g==>17— Amendment— Reply— Conclusion— Fraud. 

Where the défense to an action for breach ofi a paving contract was 
the failure of the engineer to give notice of defects, an offer by the city 
to amend its reply to allège that the engineer had had no previous ex- 

(S=3For other cases see samé topic & KËY-NUMBER in al) Ke7-Number«il DlgesU & Indexes 
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perience with paving of that eharacter, that as soon as a portion of it was 
laid, and l)efore its completion, lie had been fraudulently employed _by 
the contractors to prépare testimonials praising the pavement, which 
were circulated by the contracter, that thereby he corruptly and fraudu- 
lently became the employé and champion of the contractor, and by reason 
thereof, and of his incompetency, he fraudulently neglected and refused 
to give the required notice, the charge of fraud and corruption was mere- 
ly an argumentative conclusion of the pleader from the fact that the ctty 
englneer commended the paving, and it was not error to refuse to permit 
the amendment to be flled. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §| 38, 41, 195, 350.J 

In Error to the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Action by the City of Hutchinson against the Kansas Bitulithic Com- 
pany and another. Judgment for défendants, and plaintiflf brings er- 
ror. Affirmed. 

F. L. Martin and Howard S. Lewis, both of Hutchinson, Kan. (Van 
M. Martin, WilHam G. Fairchild, and Walter F. Jones, ail of Hutchin- 
son, Kan., on the brief), for plaintiff in error. 

A. C. Malloy, of Hutchinson, Kan., and J. M. Head, of Kansas City, 
Kan. (C. M. Williams, of Hutchinson, Kan., on the brief), for défend- 
ants in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. July 3, 1905, the city of Hutchinson, 
Kan., entered into a contract with the Kansas Bitulithic Company for 
the paving of five blocks of its Main street. The United States Fi- 
delity & Guaranty Company became surety upon a bond for the faithf ul 
performance of this contract. The work was complet ed and accepted 
by the city in Januarj% 1906. The présent action was brought against 
the Paving Company and the Surety Company in February, 1910, to 
recover $26,000 damages for a breach of the bond through failure to 
perform the contract. The court directed a verdict for défendants, 
and the city brîngs error. 

There are only two questions in the case of sufficient importance to 
require discussion. 

The contract signed by the paving company, and in the name of 
the city by its mayor and clerk, contained the following provision: 

"The contractor, the Kansas Bitulithic Company, agrées to construct the 
said pavement with such material and in such a manner that the same shall 
endure without the need of repairs for a period of one (1) year from and after 
the completion and acceptante thereof. 

"It is expressly agreed that the city englneer shali be the sole and final ar- 
bitrator to determ'ine at any and ail times within said period of one year 
whether or not said pavement conforms to the aforesaid guarantee, and that 
when said englneer shall détermine that any faults, defects, or imperfections 
exist in said pavement during the period aforesaid, and he shall give the con- 
tractor, the Kansas Bitulithic Conjpany, or its agents notice thereof in writing, 
if the said contractor shall fail to make good such fault, defect, or imperfec- 
tion within ten (10) days after the receipt of such notice aforesaid, then this 
guarantee shall be held to hâve been broken and said contractor shall be 
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llablc to pay to tbe elty of Hatchlnsou the cost of making good such fauVt, 
defect, or imperfection. Said contracter agrées to keep and malntaln in the 
City of Hutcliinson an office and agent upon wtiom notice of tlie aforesaid may 
be served." 

It was conceded on the trial that nothing was donc by the city engi- 
neer during the year following the acceptance of the paving to fix 
liability on the Paving Company under this provision. The trial court 
ruled that a détermination by the engineer that the paving was defec- 
tive, with notice to the company, was a condition précèdent to Hability, 
and for this reason directed a verdict for défendants. The city chal- 
lenges that ruling upon two grounds: (1) It says that the quoted pro- 
vision of the contract is void, and was inserted without the knowledge 
or consent of the city council, and that it is such a departure from the 
plans and spécifications for the paving that the inayor under his power 
to sign a contract on behaif of the city was not authorized to embody 
this provision in it. (2) That the Paving Company corruptly induced 
the city engineer not to comply with the terms of the quoted provision. 
We will examine thèse objections in their order. 

[ 1 J The bond by its express terms was given to secure the perform- 
ance of a contract between the city and the Paving Company "dated 
on the 3d day of July, A. D. 1905." The only contract between thèse 
parties bearing that date is the one which embodies the quoted provi- 
sion. If that contract is not secured by the bond, then there is no 
principal contract to support a liability against the Surety Company, 
for it is elementary that a surety cannot be held beyond the contract 
between the principals. 

[2] It is urged, however, by counsel for the city, that we ought to 
go back to the written spécifications, the bid of the Paving Company, 
and its acceptance by the city. Thèse, it is insisted, constitute the 
real contract. But if we do that the city is in no better position. The 
city contends that the Paving Company was bound by the contract "to 
construct the said pavement with such material and in such a manner 
that the same shall endure without the need of repairs for a period 
of one year from and after the completion and acceptance thereof." 
It is the contention of the Paving Company that its contract, when ail 
its terms are considered, bound it to construct the paving under the 
supervision of the city engineer, in accordance with the spécifications, 
and if any defects appeared in it during the first year after its ac- 
ceptance, that the Paving Company would, upon notice, repair ail such 
defects without expense to the city. That was the controverted ques- 
tion between the parties. Now, the provision which we hâve quoted 
above is the only language anywhere found in the dealings between the 
parties which gives any support to the contention of the city that the 
paving was to be so constructed as not to need repairs during the first 
year. If that provision is stricken out of the contract there is nothing 
to support the city's contention. On the contrary, if we go back to 
the spécifications, the language there only requires the Paving Company 
to keep the paving in repairs during the first year. The language of 
the spécifications is as follows: 
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"The contractor or contractors, in considération of ttie priée herein stipu- 
lated to be paid and received for the construction of said pavement, is liereby 
bound and does hereby agrée to maintain and lieep said pavement in good re- 
pair at his own expense for and during a perlod of one (1) year from ttie date 
of ttie final acceptance of the work, so that at the end of said perlod said pave- 
ment shall be In good'servlceable condition, and free from any defects or set- 
tlements that v?ill Impair its usefulness or durability as a roadway ; it being 
understood that said maintenance and repairs shall be performed falthfuUy 
and promptly at ail times, when required by said dty council by written order 
from the mayor." 

So the city must fail upon either of the alternatives presented. If 
the contract embraces the provisions which we first quoted, the city 
has failed to comply with its terms. If that provision be striclcen out, 
and we go back to the spécifications, the Paving Company is only re- 
quired to keep the paving in repairs, and there is no language what- 
ever to support the contention that it was bound to construct a pave- 
ment of such material and workmanship that it would not need repairs 
during the first year. 

[3] Again, the contention of the city that the provision contained in 
the signed contract which we hâve quoted is void is wholly untenable. 
That provision is consistent with the spécifications. They throughout 
require the work to be done under the supervision of the city engi- 
neer and the improvement committee of the council. The twenty-fifth 
article of the spécifications is as f oUows : 

"It is expressly agreed and understood that if any part of the spécification 
should appear obscure the intei-pretatiou of the engineer shall be accepted as 
final." 

It is plain, therefore, that when the provision was inserted in the 
contract to the effect that the engineer's judgment should be binding 
as to whether the pavement disclosed defects during the first year, this 
was a provision which is f requently f ound in such contracts, and is in 
harmony with the spécifications which had been prepared for the work 
in Hutchinson. The provision is also clearly for the benefit of the 
city. It did not deprive the mayor and the city council of power to 
observe the pavement during the first year after its acceptance, and 
discover for themselves whether defects had appeared in it. If any 
such defects were discovered by them, they could require the city engi- 
neer to give the notice specified in the contract ; and if he refused o; 
failed to do so, it was within their power to remove him, and appoint 
another engineer in his place. We are satisfied from the evidetice that 
no defects appeared during the first year which challenged the atten- 
tion either of the mayor or the city council or the city engineer. Those 
defects, if they ever appeared, appeared long afterwards, and the city 
is now tryingby process of ex post facto reasoning to discover things 
in the pavement which did not attract the attention of anybody at the 
time, but which are now thought to hâve been the original causes of 
defects which subsequently appeared. 

[4] We are also of the opinion that the trial court rightly held that 
a fair interprétation of the entire contract shows that the obligation 
of the Paving Company was to so construct the paving that it wpuld' 
be accepted by the city authorities at the conclusion of the work as a 
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fulfillment of the spécifications, and in proof that the pavement was 
what it purported to be the Paving Company was further bound to 
maintain it in repair if any defects appeared during the first year. It 
is impossible to explain the spécifie requirements of the contract on 
the subject of repairs upon any other theory. Ttiere were also ex- 
tensive negotiations between the city and the Paving Company provid- 
ing for an insurance of the paving for a considération for various terms 
of three, five and ten years. Thèse negotiations are inconsistent with 
the city's contention that the pavement was to be of such material and 
workmanship that no repairs should in any case be necessary during 
the first year. It must be conceded that the first paragraph of the 
language above quoted gives color to the city's contention; but that 
language must be read in connection with ail the other provisions of the 
contract, and when so read we think the obligations of the Paving 
Company are as we hâve pointed out. 

[5] In the course of the trial the city asked to amend its reply so 
as to set up, as a défense against the city engineer's failure to give no- 
tice of defects during the first year, that he was corruptly hired by the 
Paving Company not to do so. The ti"ial court ruled that this défense 
was équitable, and could not be set up in an action at law. In this the 
court was clearly wrong. The défense asked for no équitable relief 
such as cancellation or reformation. It was purely défensive, and was 
available in an action at law. It really charged the Paving Company 
with havîng fraudulently induced the failure to give notice upon which 
it was relying as a défense to the action. When used purely for pur- 
poses of défense, and not as a basis of affirmative équitable relief, 
such as cancellation or reformation, fraud not only may be, but in the 
fédéral courts must be, availed of in an action at law. Insurance 
Co. v. Bailey, 13 Wall. 616, 20 L. Ed. 501 ; Cable v. United States 
Life Insurance Co., 191 U. S. 288, 24 Sup. Ct. 74, 48 L. Ed. 188 ; 
Riggs V. Union Life Ins. Co., 129 Fed. 207, 63 C. C. A. 365 ; Boise 
Water Co v. Boise City, 213 U. S. 276, 282, 29 Sup. Ct. 426, 53 L. 
Ed. 796. 

[6] We do not think, however.that the décision of the trial court 
ought to be disturbed. First, the effort to introduce this new matter 
into the case came in the midst of the trial, at a time when the Paving 
Company could not hâve been prepared to meet it. It was a fact, if 
it existed, which must hâve been known to the city at ail times, and 
should hâve been embraced in the pleadings before the trial com- 
menced. We think, therefore, that the court properly refused to per- 
mit the amendment, though it gave a wrong reason for its décision. 
We are the more willing to reach this conclusion because we are of 
the opinion that the charge that the city engineer was corrupted is a 
purely paper défense. The city engineer testified as a witness, and was 
cross-examined by the city. The matter of his relations to the Paving 
Company was gone into. The utmost that was developed was that 
the city engineer, in 1908, two years after the pavement had been ac- 
cepted, wrote a letter in which he spoke in commendatory terms of 
the paving in Hutchinson, and recommended bitulithic paving to other 
cities. There is no évidence whatever to show that this was not his 
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genuine opinion at the time; on the contrary, he testifies positively 
that it was, and there is no évidence developed from his examination 
that there were any improper relations between him and the Paving 
Company. 

[7] The ofFer to amend was in the following language: 

"That the clty engiueer of the city of Hutchinson, T. G. Elbury, In fact had 
no expérience In laying or superintending the laylng of bltullthic or any other 
kind of pavement, whieh was well known to défendant; that, the said pave- 
ment being the first pavement of that kind laid in the clty of Hutchinson, the 
défendant the Kansas Bitulithlc Conïpany took advantage of the said engi- 
neer's ignorance and incompétence and fraudulently employed hlra' to pré- 
pare long statements and testlmonlals pralsing and approving bitulithlc pave- 
ment, and especially the Main street job In Hutchinson now In eontroverpy. 
And as soon as a portion of said pavement was laid, and before Its completion 
and aeceptance, the said statements and testimonials of T. G. Elbury the then 
city englneer were dellvered to the défendant the Kansas Bitulithlc Conïpany 
by hlm and were clrculated by the said défendants through the country lu 
various cities where the said défendant was seeklng to promote Its pavements. 
That thereby said clty engineer corruptly and fraudulently bec*ame the employé 
and champion of défendant, and by reason thereof, and by reason of his Incom- 
petency as an engineer and an arbitrator to détermine the quality of the said 
pavement, the said T. G. Elbury, during more than one year after the aecept- 
ance of said pavemfent, secretly, falsely and fraudulently neglected and re- 
fused to make any requirement of said défendant, the Kansas Bitulithlc Com- 
pany, regarding the repair or reconstnictlon of said pavement. And that said 
Elbury was city engineer ail of said time, and thus secretly and fraudulently 
became an employé and dupe of said défendant, and was whoUy Incompétent 
by reason thereof to act as an arbitrator under the terms of the alleged agrée- 
ment set forth In the défendants' answer." 

We are satisfied that the charge of fraud and corruption contained 
in this proposed amendaient is simply the argumentative conclusion 
of the pleader from the fact that the city engineer commended the pav- 
ing, and that there is no évidence, and none could hâve been produced, 
to show that the city engineer was corrupted by the Paving Company. 

The judgment is therefore affirmed. 



SECURITY TRUST CO. et al. v. BANK OF BERNICE. 

{Circuit Court of Appeals, Fifth Circuit. February 17, 1917. Rehearing De- 

nled March 20, 1917.) 

No. 2947. 

1. Chattel Moktgages <®=>116 — Lien — Peopeett Subject. 

A lumber c-ompany borrowed from a bank money to pay the wages due 
its laborers, and gave the bank a chattel mortgage on certain specifically 
descrlbed lumber. Thereafter a receiver was appolnted in a suit to fore- 
close a mortgage on the lumber company's property, and the receiver was 
ordered to pay out of the proceeds of the sale of lumber and logs on hand 
the wages of the laborers, some of which had accrued before the chattel 
mortgage was executed, and some of which accrued thereafter. The 
bank intervened, and asked to hâve Its chattel mortgage given a préfér- 
ence, and also asked to be subrogated to the lien of the laborers whose 
wages had been paid wlth the money loaned. The master's report, recom- 
mending payment to the intervener of the amount by which the sales of 

^=»For other casea eee same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexei 
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the lumber and logs comlng Into the hands of the recelver exceeded the 
clalms for wages due on the date the chattel mortgage was recorded, was 
conflrmed by the District Court over the objections of the receivers that 
the amounts pald for wages exceeded the amouat recelved from ail the 
lumber and logs which came Into the receivers' possession. Liouisiana, 
Aet No. 65 of 1912, provides that a chattel mortgage on recordatlon be- 
comes a lien on the property described superior in rank to any privilège 
or lien arising subsequently thereto. Held, that the bank was entitled 
only to the excess of the fund arising from the sale of the mortgaged 
lumber, not of ail the lumber and logs coming Into the hands of the re- 
ceivers, over the liens exlstlng against that lumber at the tlme the 
chattel mortgage was recorded. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent Dlg. §§ 198. 
199.] 

2. Chattel Moetgages ®=9l38(l) — Lien — Peioeitt — Logging Lien. 

Under Loulsiana Act No. 145 of 18S8, as amended by Act No. 52 of 
1910 and Act No. 23 of 1912, glving laborers working in sawmills a lien 
on ail logs, timber, or lumber manufactured in the mill for the paymeiii. 
of their wages, the lien attaches, at least as soon as the conversion into 
lumber Is complète, so that a chattel mortgagee of the lumber acquires 
only an equity in the lumber above the amount of the liens. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 228, 
229, 231-236.] 

?,. Chattel Mortgages ®=>157(1) — Lien — Appoetionment of Labob Lien. 
Where it Is not possible to trace the labor which went into the produc- 
tion of the particular lumber covered by a chattel mortgage, the amount 
thereof may be determined as between the chattel mortgagee and the re- 
celver of the mortgagor by apportioning to the quantity of the lumber 
covered by the mortgage the usual cost of labor in that mill for the pro- 
duction of an equal quantity of lumber. 

4. Logs and Logginq <S=926(2) — Lien — Peesons Entitled — Railboad Em- 

PLOTÉS. 

Under Loulsiana Act No. 145 of 18S8, glving ail laborers employed by 
or working in sawmills a lien on the logs, timber, and lumber produced, 
the operatives of a logglng rallroad owned by a subsidiary corporation 
acquire no lien on the lumber produced if they contributed nothing in the 
way of labor in converting the standing timber into the mortgaged lumber. 

[Ed. Note. — For other cases, see Logs and Logglng, Cent Dig. § 60.] 

5. Receiveks <S=>162 — Payment of Wages — Oeder— Effect. 

Where a reeeiver of a lumber company, in order to protect the property 
from violence, threatened by unpaid laborers and to keep the mill in 
opération, applled for and recelved an order authorizing him to pay ail 
claims for wages out of the proceeds of the sale of logs and lumber ou 
hand, which clalms would hâve had to be pald out of the corpus of the 
property if there had been no lumber or logs to sell, that order was mere- 
ly Intended to affect the Interest of the mortgagee in corpus of the prop- 
erty, and dld not preclude a chattel mortgagee from thereafter interveniag 
and clalming the proceeds of the sale of the lumber covered by Its chattel 
mortgage, subject only to the payment of the clalms for wages which 
were liens on that lumber at the time the chattel mortgage was recorded. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 277.] 

6. Receivers <S=>162 — Inteevention — Order — Efeect. 

An order In receivership proceedings upon the Intervention of a chattel 
mortgagee, which allovved the intervener's clalm and postponed for future 
détermination the relative rank and priority of its mortgage, does not 
preclude the intervener from thereafter asserting its ownership to the 
lumber covered by its mortgage. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 277.] 

®=nFor otbtir cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexer 



SECUKITr TRUST CO. V. BANK OF BEKNICK 667 

Appeal from the District Court of the United States for the West- 
ern District of Louisiana; Aleck Boarman, Judge. 

Suit by the Security Trust Company and others against the Sum- 
mit Lumber Company and another, to foreclose a mortgagô, in which 
the Bank of Bernice intervened and claimed a share of the funds in 
the hands of the receivers. From a decree directmg the receivers to 
pay a portion of the intervener's claim, complainants appeal. Reversed 
and remanded, with directions. 

This is an appeal from an order of the District Court for tlie Western 
District of Louisiana, entered in an intervention filed by tlie appellee, in a 
suit for tlie foreclosure of a mortgage, in wliicli tlie appellant was the plain- 
tiff and the Summit Lumber Company and the Arkansas & Northeastem Rail- 
road Company were the défendants. The latter was a corporation, whose en- 
tire capital stock was owned by the former, and whose railroad was a plant 
facillty for the former. Upon the flling of the foreclosure suit and at the in- 
stance of the plaintiff therein, receivers were appointed by the District Court, 
and qualified and took possession of ail the assets of the mortgagor companies. 
Separate bills were flled — that against the lumber company in January, 1914, 
and that against the railroad company in February, 1914 — but for the pur- 
lioses of tliis appeal they may be treated as one. After the receivers had 
takcn possession, they found that the wages of the operatlves of the lumber 
company and of the railroad company had not been paid for the months of 
November and December, 1913, and January, 1914, and that for the préserva- 
tion of the estate and for the purpose of continuing its opération as a goiug 
concern, it was essential for them to pay the past-due wages of such employés. 
The receivers thereupon applied to the District Court for an order authoriz- 
ing them to pay such wages, ont of the proceeds to be realized from certain 
logs and lumber, which had come into their possession. On March 3, 1914, 
this application was by the District Court referred to a master, who made his 
report on March 23, 1914, recommending that the labor elaims, both of the 
lumber company and of the railroad company, be paid out of the logs and 
lumber in the hands of the receivers, or their proceeds, by préférence. This 
report was confirmed by the District Court on April 22, 1914. On March 24, 
1914, the appellee, the Bank" of Bemice, intervened In the causes, setting out 
that on December 27, 1913, it had advanced to the Summit Lumber Company 
•Sô.OOO for the purpose of paying labor elaims for labor previously performed, 
to secure which the Summit Lumber Company had executed to it a chattel 
mortgage on 594,723 feet of lumber, situated in the lumber company's yard and 
speciflcally described in the chattel mortgage, so as to be capable of identifica- 
tion. The intervener prayed that its chattel mortgage be recognized and 
rendered executory on the lumber described in it, accordlng to Its rank, and 
subject to auy prier or superior mortgages or liens, and also asked to be sub- 
rogated to any lien or privilège, which the laborers who were paid out of the 
proceeds of the advanee might hâve had. This intervention was referred to 
the same master, whose report, flled October 12, 1914, recommended the allow- 
ance of the claim of intervener; that the chattel mortgage be recognized 
and rendered executorj' upon the lumber described in it, accordlng to its 
rank, and subject to any prior or superior mortgages or liens ; and denying the 
intervener any rlght to be subrogated to the lien of the labor elaims, which 
the proceeds of the loan went to satisfy. This report was confirmed by the 
District Court on June 5, 1915. 

On November 27, 1915, the Bank of Bernice, as intervener, caused to be 
served a rule on the receivers to show cause why they should not pay the in- 
tervener the $5,000, represented by the chattel mortgage, and asking for an 
order, on final hearlng of the rule, dlrecting the receivers to make such pay- 
ment by préférence and priority over ail persons. The receivers answered, 
setting up, amoiig other défenses, that under the former order of the court it 
had paid out more than ail the proceeds realized from the sale of the logs 
and lumber upon wage elaims; that they had only reeeived a part of the 
lumber covered by the chattel mortgage; that the intervener was bound by 
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that order, Iiavîng flled no opposition to the master's report on whîeh It was 
founded, and was estopped by it to dispute tlie reeeivers' payments of the 
proceeds of the logs and lumber to wage claimants. ïlie rule was referred 
to the same master by the court, who, after hearing the matter, reported, 
recommending that the reeeivers be directed to pay to the intervener the sum 
of $4,000, together with $364.70, intervener's share of the costs as ascertained 
by the master, that being the value of the part of the lumber, covered by the 
mortgage, as found by the master. On May 24, 1916, the District Court over- 
ruled the opposition flled by the reeeivers to the master's report, and directed 
the reeeivers to make payment to the intervener, as recommended. The ap- 
pellant, the Security Trust Company, substltuted by consent for the reeeivers, 
has taken the présent appeal from that order. 

Léon "R. Smith and N. C. Blanchard, both of Shreveport, La., and 
Thomas G. Long, of Détroit, Mich., for appellants. 

J. M. Foster, F. J. Looney, and W. A. Wilkinson, ail of Shreveport, 
La., and Arnold Barksdale and J. D. Barksdale, both of Ruston, La., 
for appellee. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (after stating the facts as above). The ap- 
peal présents the question of the right of the appellee to be paid its 
daim out of the proceeds of the sale of logs and lumber, which came 
into the possession of the reeeivers, and which were disposed of by 
them. It does not appear from the record whether the mortgage, 
which was being foreclosed, included such logs or lumber or not. The 
reeeivers, under an order of court, claim to hâve paid the entire pro- 
ceeds of such sales, and more, in satisfaction of labor claims due 
from the défendants at the time of the filing of the foreclosure suit, 
and claSm protection under that order against further payment. The 
intervener claims that its chattel mortgage upon recordation became, 
by virtue of Act 65 of 1912 of the General Assembly of the state of 
Louisiana, a lien on the property described in it "superior in rank to 
any privilège or lien arising subsequently thereto" ; that the unpaid la- 
bor claims on December 27, 1913, when the chattel mortgage was giv- 
en, were enough less in amount than the proceeds of the sale of lumber 
manufactured prior to that date to leave a surplus in the hands of the 
reeeivers from such proceeds, sufficient, after satisfying ail labor claims 
then unpaid, to more than pay the amount of intervener's claim se- 
cured by its chattel mortgage. The master found this surplus to be 
sufficient to pay the portion of intervener's claim, represented by the 
value of the amount of lumber, which the master found came into the 
possession of the reeeivers, of that covered by the chattel mortgage. 

[ 1 ] We are not satisfied that this was the correct way of determin- 
ing the respective rights and priorities of the intervener and the ap- 
pellant. Its efïect was to treat the bank's lien under the chattel mort- 
gage as if it were indistinguishably on the entire mass of lumber and 
logs that came into the possession of the reeeivers, when in fact and in 
truth it covered certain spécifie lumber described by items and located 
by piles numerically and readily ascertainable in specie. This being 
true, we think the respective rights of the parties should hâve been lim- 
ited to and worked out through the spécifie lumber covered by the chat- 
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tel mortgage. The intervener should be charged with whatever prior 
liens or privilèges the luraber covered by the chattel mortgage was sub- 
ject to, when the intervener recorded its chattel mortgage on December 
27, 1913. It was not chargeable with any lien or privilège, which the 
balance of the lumber then on the yard (not included in the chattel 
mortgage) or of logs subsequently manufactured into lumber, was sub- 
ject to. We, therefore, think that the method of working out the equi- 
ties of the parties through the mass of logs and lumber that came into 
the receivers' possession, instead of confining it to the lumber mort- 
gaged in terms to the intervener was an erroneous one. The interven- 
er lent its money on the security of certain lumber then in existence, 
described in its chattel mortgage. The question is what liens, if any, 
were on this spécifie lumber on December 27, 1913, when intervener 
took its chattel mortgage. Such, if any, as were, ranked the lien of the 
chattel mortgage. No subséquent ones could do so, nor could any liens, 
prior or subséquent, on lumber other than that described in the chattel 
mortgage. 

[2] Act 145 of the Acts of the General Assembly of L/Ouisiana of 
1888, as amended by Act 52 of 1910, and Act 23 of 1912, confers on 
ail managers, mechanics, or laborers employed by or working in saw- 
mills, planing mills, or shingle mills a lien or privilège on ail logs, 
square timber or lumber, and ail material manufactured in such mills, 
where such managers, mechanics, and laborers are engaged or employ- 
ed, for the payment of their salaries or wages. Under this législation, 
the manufactured lumber covered by intervener's chattel mortgage was 
subject to a lien in favor of such managers, mechanics, and laborers as 
contributed to convert that spécifie lumber from standing timber into 
manufactured lumber, at least as soon as the conversion was complète. 
At the time the intervener's chattel mortgage was executed and record- 
ed, the timber described in it had been so converted, and was there- 
fore then subject to such labor liens. The intervener, therefore, took 
as its security, not the lumber, but the equity in it over and above the 
labor liens that had theretofore attached to it. 

[3] It is true that it is not possible to trace the labor of each opera- 
tive into this particular lumber and fix the separate amount due each 
such lienholder thereon, and so détermine the aggregate. It is, how- 
ever, possible to ascertain the usual cost of labor at this particular 
mill a thousand f eet for converting timber into lumber, and the amount, 
so ascertained, applied to the quantity of lumber covered by the chat- 
tel mortgage, and which is shown to hâve come into the possession of 
the receivers, would give the amount of the labor liens, to which that 
portion properly was subject when the intervener accepted its chattel 
mortgage. 

[4] If the operatives of the Arkansas & Northeastern Railroad 
Company contributed nothing in the way of labor in converting the 
standing timber into the mortgaged lumber, then no lien should be fas- 
tened on the lumber on that account. Only such labor as is within the 
description contained in Act 145 of the Acts of 1888, and which in fact 
contributed in some way to the conversion from standing timber to 
manufactured lumber of the mortgaged property, should be considered. 
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The receivers hâve paid ail labor daims which were owing when 
they were appointed. The controversy is now between the Security 
Trust Company, as trustée under the mortgage sought to be foreclosed, 
and the intervener, as holder of the chattel mortgage. The impossi- 
bility of fastening a laborer's lien in favor of each laborer and in 
spécifie amounts, as between thèse contestants, is unimportant. The 
intervener should not be deprived of the security it bargained for, 
which was the equity in the mortgaged lumber, after satisfying the 
labor claims properly attributable to the lumber covered by its mort- 
gage. The Security Trust Company should not cast on the intervener 
the burden of labor claims on the lumber other than that covered by 
the chattel mortgage, because the receivers were directed to pay ail 
labor claims. 

[5] We think that the order directing such payment was intended 
only to affect the interest of the Security Trust Company, it being the 
sole party to the record when the master reported recommending that 
the receivers make such payment, and that the court did not hâve in 
contemplation the claim of the intervener under the chattel mortgage 
to the lumber therein described, when it confirmed the master's report 
and directed the receivers to pay labor claims. The Security Trust 
Company, as trustée for tlie bondholders, had an interest in the pay- 
ment of labor claims, in order to préserve the corpus of the estate and 
to keep it a going concern, that was wanting in the intervener. The 
order was made at its instance and for its benefit, and it would hâve 
been f orced to pay the labor claims, even if there had been no lumber 
to resort to for that purpose. 

[6] The effect of the order of the court, made upon the intervention 
of the Bank of Bernice, was to establish its claim and the chattel mort- 
gage securing it and to postpone for future détermination the relative 
rank and priority of its mortgage. We do not think that either or both 
of thèse orders precluded the intervener from asserting what rights, if 
any, it had to the lumber covered by its chattel mortgage, upon the 
hearing of the rule to show cause. 

The situation of the defendant's (the Summit Lumber Company's) 
plant at the time the foreclosure suit was filed and the receivers ap- 
pointed was such as to hâve made it necessary for the receivers to pay 
the past-due wages, even if there had been no fund other than the 
corpus to resort to for that purpose. The défendant had abandoned 
the plant, leaving the laborers on the premises three months in arrears, 
demanding payment, and threatening the destruction of the plant, if 
it was denied them. The plaintiff, representing the bondholders, ap- 
plied for the appointment of receivers to take over the property and 
to operate it. It was absolutely necessary for the préservation, as well 
as for the future opération, of the plant to pay past-due wages. If 
there had been no lumber on hand subject to labor liens, the necessity 
would hâve been the same. In that event, it would hâve been proper 
for the District Court to hâve ordered their payment out of the corpus 
or out of the future earnings of the receivership, if there were any, by 
authorizing the issue of certificates to produce the ready money. This 
was, in fact, donc, to anticipate the sale of the lumber, and the re- 
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ceivers now claim to hâve paid labor claims largely in excess of the 
amount realized from the subséquent sale of the lumber. Under thèse 
circumstances it was clearly proper for the court to hâve ordered the 
payment of ail past-due wages, regardless of the sufficiency of the 
fund to be realized from the sale of lumber for that purpose, and al- 
though the corpus of the mortgaged estate would hâve to be resorted 
to in order to make such payments. The bondholders, through their 
trustée, could not ask for a receivership, and the opération of the 
property under it, without providing for the wage claims, first out of 
the proceeds of the lumber, and when they were exhausted, then out 
of the mortgaged estate. As it was proper and necessary for the re- 
ceivers to hâve taken care of the wage claims, regardless of the insuffi- 
ciency of the proceeds of lumber sales to that end, it seems unimpor- 
tant whether it was primarily the duty of the receivers or of the in- 
tervener to bring such insufficiency, taking into considération interven- 
er's claim on part of the lumber, to the attention of the court. In any 
event, it would hâve been the duty of the receivers, under the order of 
the court, to hâve paid ail the wage claims, relying for reimbursement 
on the proceeds of lumber sales, as far as they were available, and upon 
the corpus, in the event that the proceeds of the lumber sales fell short. 
For the reasons assigned, the decree appealed from is reversed, and 
the cause remanded to the District Court, with directions that it be re- 
committed to the master to ascertain and report the amount due the in- 
tervener and to be paid to it by préférence by the receivers, in pur- 
suance of the rule herein prescribed, and for further proceedings in 
conformity herewith. 



ROBINSON V. JOHNSON. 

(Circuit Court of Appeals, Eighth Circuit. January 11, 1917.) 

No. 4538. 

1. LiBEL AND SlANDEE <S=>7(1) — COMMUNICATIONS "LiBELOUS PER SE." 

A false and unprivileged publication, which tends to impair the social 
standing of a man, to make hlm contemptible or rldlculous, or to deprive 
him of tlie confidence, good wlll, or esteem of hls fellow men, is "libelous 
per se," and damage is implied, and therefore a false statement that 
plaintiff, while a spécial Indian otiicer in the service of Uie government, 
had private relations with cattle and water thieves, protected joint iieep- 
ers and murderers among the Indians, and had relations with unsophis- 
ticated Indian women, that he had a record as a jailbird, that he was a 
Ij-ing, tîiieving, blackmailing, moral reprobate, and that he had mlsused 
government funds in defending an Indian, etc., Is libelous per se, many of 
the charges being iudictable. 

[Ed. Note.— For other cases, see Libel and Slander, Cent Dlg. §§ 17, 23. 

For other définitions, see Words and Phrases, First and Second Séries, 
Libel.] 

2. L.IBEL AND Slander ©=339— Privilège— Publication. 

To be privileged as a public record, an entry, writing, or d_ocument must 
hâve been made by a public offlcer in the Une of his officiai duty. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dlg. §§ 124^ 
126.] 

^=9For other cases see same topic & KEY-NUMBSR in ail Key-Numbered Dlgests & Indexe» 
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S. LiBEL AND Slandeb <S=>39— Pbivilege— Public Documents. 

Where défendant, in a publication attacklng tlie character of a former 
spécial Indian officer, pubUshed only excerpts frora a letter of the Assistant 
Secretary of tlie Interior, setting fortli tlie reasons for the officer's dis- 
missal, but dld not print any part of the record tending to justlfy the con- 
duct of the ofBcer and made false and defamatory charges and comments, 
the publication is not privileged ; the privilège of publication by a private 
person of officiai proceedings requiring the publication to be a fair and 
accurate account of the record or proceedings. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 124- 
126.] 

4. Libel and Slander ®=3l04(l) — Evidence — Admissibilitt. 

Where défendant claimed that the publication v?as privileged, because 
it contained excerpts f rom a letter written by the Assistant Secretary of 
the Interior explaining plalntifï's dismissal as an Indian agent, reports 
from the Commissioner of Indian Affairs, immediately preeedlng the in- 
cident, which were higbly commendatory of plaintifE's discrétion and ef- 
flclency, were admissible in évidence, défendant having pleaded good faith 
and a careful investigation of the f acts, for it tended to show that de- 
fendant, with an evll motive, picked out for publication only that part of 
the record which served his purpose. 

[Ed. Note.— For other cases, see Libel and Slander, Cent Dig. §§ 284, 
291.] 

5. Libel and Slandeb <S=>110(1) — Publication— Evidence— Admissibilitt. 

Défendant, in a publication, charged that plaintiff, while spécial Indian 
officer, was guilty of subornation of perjury, publlshing a letter of the As- 
sistant Secretary of the Interior which assigned such reason as ground 
for plaintlfTs dismissal. A trial was had on an answer asserting the 
truth of the charge. Heïd that, as défendant at ail times asserted the 
truth of his charge, évidence of the reversai of the Assistant Secretary'a 
détermination prior to the filing of the answer was admissible to disprove 
the contention that plaintiff had been guilty of subornation of perjury. 

[Ed. Note. — For other cases, see Libel and Slander, Cent Dig. §§ 307- 
314.] 

Carland, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action by William E. Johnson against U. G. Robinson. There was 
a judgment for plaintiff, and défendant appeals. Affirmed. 

C. B. Williams, of St. I^uis, Mo. (R. P. WiUiams, of St. Louis, 
Mo., on the brief), for plaintifif in error. 

John F. Green, of St. Louis, Mo. (Judson, Green & Henry, of St. 
Louis, Mo., on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and MUNGER, 
District Judge. 

HOOK, Circuit Judge. William E. Johnson sued U. G. Robinson 
for libel and recovered a judgment. For some years prior to his 
résignation in September, 191L the plaintifï was in the service of the 
Indian Bureau of the Interior Department as chief spécial ofificer for 
the suppression of liquor traffic among the Indians. At the time of 
the libelous publication he was in the employment of an organization 
known as the "Anti-Saloon League." The défendant was the editor 

<S=3Far other cases see same topic & KEY-NUMBBR lu ail Key-Numbered Digests & ludezea 
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and publisher of the National Issue, a monthly paper devoted to the 
cause of national prohibition. The article complained of was published 
by défendant in October, 1913. It charged the plaintiff directly or by 
necessary inference with having a "record for theft, attempted black- 
mail, and gross immorality in his early life in collège" ; that he "was 
naturally vicious and devoid of principle" ; that as a real estate agent 
"he swindled and defrauded"; that as an editor of a paper hè had 
conducted "a filth-dispensing, blackmailing sheet so vile that the gov- 
emment suppressed it" ; that while a spécial Indian officer in the serv- 
ice of the government he had private relations with cattle and wa- 
ter thieves, "protected joint keepers and murderers among the In- 
dians," had "relations with unsophisticated Indian women," and had 
been sued for damages because of them; that he had a "record as a 
jailbird"; that he was a "lying, thieving, blackmailing, moral repro- 
bate" ; that he had a "record with a certain grass widow," in whose 
affections he had supplanted another man, and took her with him 
into several states, "while he left his wife in the East, until govern- 
ment officiais put a stop to the affair"; that he had "relations" with 
another unmarried woman, whom the government had discharged from 
the service and plaintiff re-employed "in violation of a department 
order" ; that information at hand showed "their relations to, and the 
probable reason for, the murder" of a certain Indian by another, and 
"how desperate a défense they made for their tool, rather than risk the 
divulging of certain secrets he had incidentally or accidentally learned" ; 
that défendant wanted a chance to show how the murderer had forced 
the plaintiff and the unmarried woman above mentioned "to rush to 
his défense with money and false testimony." As an explanation of 
the meaning of this last charge the article set forth excerpts from a 
letter written to the plaintiff by the First Assistant Secretary of the 
Interior, as follows: 

"You were willing to set up In a court of justice another défense for Cruz 
which you knew to be untrue, and you spent altogether some $1,200 of govern- 
ment money in getting together a flctitious défense." "The défense whlch 
you were preparing to set up was an absolutely false one." * • * "it there- 
fore follows that your payment of government funds for this purpose was a 
inisuse of such funds." * * * "You were totally unflt to hold any position 
involving the exercise of discrétion." • » * "Xo be gullty of moral cow- 
ardlce in an extrême measure." * * • "i, too, felt that your Immédiate 
discharge was fully warranted." 

The défenses set up in defendant's answer were that the charges 
in the article and every part of them were true, and that the publica- 
tion of those relating to the letter of the Assistant Secretary of the 
Interior was privileged, for the reason that the letter was a public 
record and défendant acted without malice after a full investigation 
of the facts. Aside from this letter and what it covered there was 
practically no attempt at the trial to justify the publication by show- 
ing the truth of the charges. 

[1] On the face of the pétition the article was manifestly libelous. 
A false and unprivileged publication, which tends to impair the so- 
cial standing of a man, to make him contemptible or ridiculous, or 
to deprive him of the confidence; good will, or esteem of his fellow 
239 F.-^3 



674 239 FBDBRAL EEPOBTBR 

njen, is libelous, and damage is implied. Van Wiginton v. Pulitzer 
Pub. Co., 218 Fed. 795, 134 C. C. A. 483. Some of the charges in the 
article before us were of the commission of indictable crimes, ail of 
them of a most serious character. Much less would hâve been action- 
able per se. Peck v. Tribune Co., 214 U. S. 185, 29 Sup. Ct. 554, 53 
L. Ed. 960, 16 Ann. Cas. 1075. 

[2, 3] It is urged that the letter of the Assistant Secretary of the 
Interior was a public record, and that the jury should hâve been in- 
structed that defendant's publication of the excerpts from it was priv- 
ileged. To be a public record, an entry, writing, or document must 
be what the term implies. It must hâve been made in the line of offi- 
ciai duty. It is not enough that he whoi made it happened to be an 
officiai, nor that it was lodged among the records of a public office. 
We shall assume, however, the status claimed, though there was 
évidence to the contrary. The privilège of participants in judicial, 
législative, and administrative proceedings should not be confused with 
the privilège of private individuals, who make them the subject of 
publication to the détriment of others. There are well-defined limi- 
tations upon the latter. The privilège of publication by newspaper or 
otherwise by an unofficial person requires that the article be a fair and 
accurate account or transcript of the record or proceeding. If they 
be distorted, or but partly set f orth, to give an evil aspect, or are ac- 
companied by false and defamatory comments, there is no protection. 
Dorr V. United States, 195 U. S. 138, 24 Sup. Ct. 808, 49 L. Ed. 128, 
1 Ann. Cas. 697, is quite in point. There an unfair newspaper re- 
port of an incident at a trial in court contained head lines in large 
type: 

"Traitor, Seducer, and Perjurer. Sensational Allégations against Com- 
missioner Legarda," etc. 

It was held that tlie publication was not privileged. The case arose 
under a Philippine libel act which, however, did not change the com- 
mon law in the particular under considération hère. The instruction 
requested by défendant in the case before us was properly ref used. It 
was for an absolute privilège and immunity, without the qualifying con- 
ditions made necessary by the évidence in the case. 

[4] Complaint is made of the admission in évidence of certain 
records of the Interior Department. They were reports of the Commis- 
sioner of Indian Afïairs for the years 1907-1910, immediately pre- 
ceding the year in which the letter of the Assistant Secretary was writ- 
ten. They were commendatory of the plaintifï's discrétion and effi- 
ciency as an officiai and his dévotion to public duty. Without more, 
the évidence was admissible on the question of privilège. It tended 
to show that défendant, who pleaded good faith and a careful inves- 
tigation of the facts, had with an evil motive picked out for publication 
the part of a record which served his purpose. 

[5] Complaint is also made of the admission in évidence of a record 
of the department showing a reversai of the prior action shown by 
the letter of the Assistant Secretary. The particular objection was 
that the reversai occurred after the libel, and after the action was 
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brought. It may be observed hère that défendant did not confine his 
publication to an ordinary récital of the letter of the Assistant Secre- 
tary ; but he himself made the positive charge of suijornation of pèr- 
jury under specially degrading circumstances. The letter of the As- 
sistant Secretary was set out, as he said, to show what he meant. 
The défendant made the libelous charge and used the letter to explain 
it. Again the trial proceeded upon an amended answer, which défend- 
ant filed after the department had reversed its prior action and excul- 
pated the plaintifï. In this answer the défendant asserted in détail and 
in the présent tense the truth of his charges. And when the évidence 
in question was ofïered and received, he did not seek to qualify its 
effect by objection or request for instruction, but insisted upon its ab- 
solute exclusion. In effect he still maintained that his charge of sub- 
ornation of perjury against the plaintiff was true, after the record 
foundation for it, assuming it had one, had conclusively disappeared. 
Ile did not say he was ignorant of the later record, nor that he was 
surprised by the évidence. He stuck to his post to the end, still main- 
taining that the plaintiff was guilty as he charged him to be. We do 
not think error was committed in this particular. There is nothing 
else in the case that requires mention. 
The judgment is affirmed. 

CARLAND, Circuit Judge (dissenting). The alleged libelous article 
was published in October, 1913, and a portion of the same was an 
excerpt from a letter of the Assistant Secretary of the Interior. The 
excerpt charged Johnson with the misuse of government money in 
the défense of one Cruz. On April 21, 1914, the Acting Secretary of 
the Interior approved the recommendation of the Commissioner of 
[ndian Affairs that Johnson's account for expenses in the Cruz case 
be allowed. At the trial counsel for Johnson offered in évidence the 
record showing this allowance. It was objected to as incompétent, but 
no exception was taken. Counsel for Robinson, however, requested 
thé court to charge the jury as foHows: 

"The court Instructs the jury that in making up your verdict In this case 
you will not consider the évidence offered and introduced by the plaintiff that 
plalntlff's accounts concerning the Juan Cruz trial were passed upon and ap- 
proved by the Department of the Interior after the publication of the article 
In question; such accounts being approved during the year 1914." 

This request was refused, and an exception taken to the ruling. 
The record was not admissible on the question of good faith, as it was 
not in existence when the alleged libel was published. It is said that 
it was admissible on the question of malice. December 14, 1914, three 
days before the trial of the case, Robinson filed an amended answer, 
asserting the truth of the libel. The trial court, in référence to the 
refusai of the charge requested, charged the jury as follows: 

"I may say to you in regard to Instruction No. 10 In référence to the review 
of approval of thèse accounts of the plaintiff, I hâve noted the reason on the 
instruction as to why I did not glve it. So far as thèse matters were transpir- 
ing and were matters of public record in the Department of the Interior at 
Washington when this amended answer was flled, this défendant had notice, 
cr could hâve had notice, of the public flles at Washington at that time, show- 



676 239 FEDERAL REPORTER 

Ing what had been done in référence to this matter, before thls answer was 
flled, and It ^as for that reason I refused it, and it was for that reason alone 
that I let the testimony In orlglnally. So you will nnderstand my position. 
If this had ail happened after the answer was flled, the testimony would hâve 
been clearly Incompétent, In my judgment." 

The court said in the charge that the défendant had notice, or could 
hâve had notice, of the record at the time the amended answer was 
filed. There was no évidence that the défendant had actual notice 
of the record, nor was it constructive notice. I am unaware of any 
rule of law that would hâve required the défendant to search the 
records at Washington before amending his answer. Nothing was 
said to the jury by the court as to the subject concerning which the 
court held the record to be admissible, and the jury no doubt con- 
sidered the évidence as bearing either upon the question of good faith 
in connection with the original publication or as to the falsity of the 
charge. I think the évidence was clearly inadmissible, and it must 
hâve been prejudicial. 

For this reason, I tljink the case should be reversed, and a new trial 
ordered. 



GUG13L et al. V. NEW ORLEANS NAT. BANK. * 

(Circuit Court of Appeals, Fifth Circuit. February 22, 1917.) 

No. 2906. 

1. CoNSTiTunoNAL Law <g=548— Oonsteuction of Statutes. 

Where a statute is susceptible of two constructions, one of which worka 
■ eut more reasonable results and in no way infringes the Constitution, 
that construction wlU he adopted. 

[Ed. Note. — Por other cases, see Oonstltutlonal Law, Cent. Dig. § 46; 
Statutes, Cent Dig. § 56.] 

2. Bankeuptcy ig=»368— Fées of Officebs— Consteuotion. 

Bankr. Act July 1, 1898, c. 541, 30 Stat. 544, as amended by Act June 
25, 1910, c. 412, 36 Stat. 838, provides that the trustée shall recelve com- 
missions on ail moneys disbursed or tumed over to any person Including 
lienholders. The amendment added the provisions as to lienholders. Sec- 
tion 67d (Comp. St 1913, § 9651) déclares that liens given or accepted in 
good faith, and not in contemplation of or in fraud of the act, or for a 
présent considération shall not be affected by the act. Held that, on sale 
of Personal and real property on which there were liens and mortgages 
greater in amount than the sum received from the sale in bankruptcy pro- 
ceedings free from liens, the trustée Is not entltled to the commissions 
provided for, despite the amendment, Its language merely relating to the 
basis of computation of the coinmlssions, and having no référence to the 
source from which payment Is to be made; but where there is a real or 
apparent equity in incumbered property of a bankrupt estate, and reason- 
able grounds for administering it in bankruptcy, the Uenholder should be 
chargea with the reasonable costs of such proceedings in the bankruptcy 
court as are approprlate to foreelosing the lien and selling the incumbered 
property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 571.1 

<$=bFor otber cases eee same topic & KBY-NUMBER in ail Key-Numbered Digeats & ladexei 
•Rehearing denled April 12, 1917. 
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3. Bankbuptct (©=5258— Sale of PKopERrr—PROCEEDiNGS— Liens. 

Where a lienholder accepted service of a pétition, flled In the baak- 
ruptcy proceeding of the owner, to sell the property free from liens, such 
acceptance amounts to a consent to that mode of disposition. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 358, 359, 362.1 

4. Banketjptgt <S=3223, 482(1)— Fées— Right to. 

Where a trustée in bankruptcy is not entitJed to statutory commissions 
for gênerai administration of the estate out of the proceeds of the sale of 
mortgaged property, which amount to less than the liens, the référée 
is entitled to no commissions, and the trustée cannot take crédit for coun- 
sel fées for services unconneeted with the sale of the property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 874-S9T.] 

6. Bankruptcy <S=3323— Provable Claims— Mortgages— Attorneys' Fées— 
Légal PEOCEEniNos. 

Where a mortgage note provided for a 10 per cent, attomey's fee in 
case it should becorae necessary to institute légal proceedlngs for the 
collection of the note or any part thereof, the mortgagee was not entitled 
to such fee, though plaeing the note In attomey's hands, where on bank- 
ruptcy of the mortgagor the property was with consent of the Uenholders 
sold free from liens by the bankruptcy court, for no légal prooeedings for 
foreclosure were instituted. 

[Ed. Note.— For otlier cases, see Bankruptcj-, Cent. Dig. §§ 503, 505, 513.] 

Pétition to Superintend and Revise from the District Court of the 
United States for the Eastern District of Louisiana; Rufus E. Poster, 
Judge. 

In the matter of the bankruptcy of Hector Francis Crosier. On 
opposition of the New Orléans National Bank, the claims of Andrew 
G. Gugel, trustée in bankruptcy, and others, for commissions and at- 
tomey's fées were denied, and the trustée and others pétition to super- 
intend and revise. Pétition denied. 

The mortgage note referred to provided that : 

"In case it shall become necessary to institute légal proceedlngs for the 
recovery of the amouut of said note, or any part thereof, the purchaser binds 
and obligates itself to pay the fées of the attorney at law who may be em- 
ployed for that purpose, which fées are hereby fixed at 10 per cent, of the 
amount which may be due." 

Edwin T. Merrick, Ralph J. Schwarz, John Dymond, Jr., and A. 
Gifïen Levy, ail of New Orléans, La., for petitioners. 

Gustave Lemle and W. Catesby Jones, both of New Orléans, La., 
for respondent. 

Before WALKER, Circuit Judge, and GRUBB, District Judge. 

GRUBB, District Judge. This is a pétition to superintend and re- 
vise an order of the District Court for the Eastern District of Louisi- 
ana, the efïect of which was to disallow the référée and trustée com- 
missions and the attorney for the trustée a fee out of the proceeds 
of the sale of personal and real property, on which there were liens 
and mortgages greater in amount than the amount realized from 
the sale of the property. The District Judge allowed to the trustée 
the amount it would bave been required to expend to foreclose the 
liens in the state court, but disallowed commissions based on the gen- 

@=;»For other cases see same tepic & KBY-NUMBËR In ail Key 'Numbered Digeats & Indexes 



678 239 FEDERAL REPORTER 

eral administration of the estate by the référée and trustée and the 
gênerai attorney's fee for counsel for the trustée. The District Court 
aiso declined to recognize the claimed right of the holder of the first 
mortgage to an attorney's fee, out of the proceeds of the sale, of 10 
per cent., as provided for in the mortgage note. Thèse are the two 
questions presented for review. 

[1, 2] The contention of the trustée is that, whatever may hâve been 
the law beforé the amendment of June 25, 1910, to the Bankruptcy 
Act, as to the right of the trustée to commissions and attorney's fées 
to be paid out of the funds realized from the sale of the mortgaged 
property, though the funds were insufficient to satisfy the mortgage 
liens on it, the matter is set at rest by that amendment, which provides 
that trustées shall receive commissions on ail moneys disbursed or 
turned over to any person, including lienholders. If the référence in 
the added words is to the source of payment, the language is un- 
doubtedly broad enough to include payment at the expense of the 
lienholder. However, there seem to be two possible constructions that 
may be given the language — one, that it relates to the basis of com- 
putation of the commission, and has no référence to the source from 
which payment is to be made; and the other, that it has référence to 
the source of payment as well. There is nothing in the language of 
the amendment that would force the latter construction. It is nec- 
essary, therefore, to look beyond the language to the purpose to be 
subserved and the results that follow from the respective constructions, 
in order to reach a conclusion. 

The purpose of Congress was evidently to increase the compensa- 
tion of the trustée, but not necessarily at the expense of lienholders 
and with the efïect of displacing their liens. Section 67d forbids such 
a construction. The purpose to increase is worked out by enlarging 
the basis of computation, so as to include amounts paid or turned over 
to lienholders, upon which, before the amendment, commissions were 
not, in many districts, computed, even where the payments of commis- 
sions, when so computed, were to be made out of the fund going to 
unsecured creditors. There was, therefore, a field of opération for 
the amendment without attributing to it the effect to displace liens and 
mortgages. To give it this broader construction would hâve the effect 
of imposing on the lienholder the burden of the expense of the gên- 
erai administration of the bankrupt estate, in which he has no interest 
and from which he dérives no benefit. We cannot think that Con- 
gress intended any such inéquitable resuit. Imposing upon the lien- 
holder the burden of the cost of the gênerai administration of an in- 
solvent estate, when he has ample security for his debt, is a déniai of 
an adéquate remedy for the collection of the debt secured by the 
lien. Certainly a construction involving such a resuit would not be 
adopted by the court, unless the language of the amendment forced it. 

The language of the amendment being susceptible of the two con- 
structions, we do not hesitate to attribute to it that which works out 
the more reasonable results, viz. that it was intended to fumish an 
enlarged basis for the computation of the trustee's commissions, but 
was not intended to affect the source of payment, so as to displace 
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liens in violation of the provisions of section 67d, as amended and 
re-enacted m 1910. The case of In re Breakwater Co. (D. C.) 220 
Fed. 226, is not in conflict with our conclusion. In that case there 
was a fund going to unsecured creditors, eut of which the commissions 
based on the amount disbursed to lienholders were to be paid. The ' 
objection to the allowance of the commissions did not corne from a 
lienholder, but from an unsecured créditer of the bankrupt. 

It does not foUow that the trustée is never entitled to compensation, 
where he sells mortgaged property, and where the property sells for 
no more than enough to pay the liens on it. If there is a real or ap- 
parent equity in the property for the estate, and so reasonable grounds 
for administering it in bankruptcy, the lienholder should be charged 
with the reasonable costs of such proceedings in the bankruptcy court 
as are appropriate to foreclosing the lien and selling the incumbered 
property, but not with the commissions and expenses of the officers 
of the bankruptcy court incurred in the gênerai administration of 
the estate in bankruptcy, from which the lienholders receive no bene- 
fit. This was the holding of the Court of Appeals for the Ninth Cir- 
cuit in the case of In re Williams' Estate, 156 Fed. 934, 84 C. C. A. 
434, and we think it is the rule that should prevail under the amend- 
ment of June 25, 1910, as well as under the original act of 1898. In 
that case the court said (156 Fed. 939, 84 C. C. A. 439): 

"By coming into the bankruptcy court, therefore, the holder of a valid lien 
upon the estate of a bankrupt cornes into an appropriate place and into u 
court amply able to enforce and protect his rights. By doing so the lienhold- 
er waives none of his rights. TÎie entorcement of hls lien in another court 
would entail upon the proceeds of the property upon which the lien exists the 
p'ayment of the appropriate court costs ; and so, in the entorcement of such 
lien in a court of bankruptcy, the proceeds of the property of the bankrupt 
upon which such lien exists is properly chargeable with the costs of such 
court appropriate to such enforcement, but with no other or further costs. 
They are not chargeable with the gênerai costs of the administration of the 
bankrupt's estate, such as the services of a receiver in carrying on the business 
of the bankrupt, the expenses and losses of such business, the fées of the at- 
torney for such receiver, the gênerai fées of the trustée or those of hls at- 
torney. If so, the valid lien upon the estate of the bankrupt, which the bank- 
ruptcy act expressly déclares shall be unaffected by any of its provisions, 
might very readily be destroyed, as it would unquestionably be, should such 
costs equal or exceed the proceeds In cases like the présent where the aggre- 
gate amount of the valid liens exceeds the proceeds of the entire estate of the 
bankrupt." 

[3, 4] In this case there was an apparent equity in the incumbered 
property to the bankrupt estate, and the District Court properly allowed 
the trustée the reasonable cost of selling the incumbered property, 
measuring it by the usual cost in the state court of foreclosing the 
liens. The lienholder consented that the property be sold on such terms, 
when it accepted the service of the pétition to sell free from liens. If 
the trustée is not entitled to his statutory commissions for gênerai ad- 
ministration of the estate out of the proceeds of the sale of the mort- 
gaged property, a fortiori the référée is not. Nor is the trustée entitled 
to take crédit for counsel fées for services unconnected with the sale 
of the property. 
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[5] As to the right of the first mortgagee to be allowed an attorney's 
fee of 10 per cent., as provided in his mortgage note, it is sufficient to 
say that in our opinion the occasion which called that provision into 
effect had not arisen under the facts in this case when the pétition in 
bankruptcy was filed, since there were no légal proceedings insti- 
tuted on the note or mortgage before the pétition in bankruptcy was 
filed or thereafter. The sale free from liens in the bankruptcy court 
was not the équivalent, in this respect, of a foreclosure by the mort- 
gagee of the mortgage lien. Merely placing the note in an attorney's 
hands did not fix the liability, which, as we construed the terms of the 
note, depended upon the rendition of légal services, The case of In 
re Roche, 101 Fed. 956, 42 C. C. A. 115, decided by this court, sup- 
ports our conclusion. 

The pétition to superintend and revise is denied. 



AMERICAN SURETY CO. v. UNITE3D STATES. 

(Circuit Court of Appeals, Flfth Circuit. February 21, 1917. E«hearlng De- 
nied March 30, 1917.) 

No. 2965. 

1. Cbiminai, I/AW i®=3l076(3) — Wbit or Ebeor — Bond — Patment of Costs. 

Kev. St. § 974 (COmp. St. 1913, § 1615), provides tliat, on every conviction 
for an offense not capital, the court may in its discrétion award that the 
défendant shall pay the costs of the prosecution. Judlclal Code (Act 
March 3, 1911, c. 231) § 128, 36 Stat. 1133 (Comp. St. 1913, § 1120), author- 
izes the Circuit Court of Appeals to revlew final décisions of the District 
Court, whether sueh décisions are in civil or crimlnal cases. Bev. St. § 
1000 (Comp. St 1913, § 1660), provides that every justice or judge signing 
a citation on any writ of error shall take seeurity that the plalntiff in 
error shall prosecute hls writ to efCect, and if he fall to maie his plea 
good shall answer to ail costs, where the writ of error is not a supersedeas. 
Act Feb. 6, 1889, c. 113, § 6, 25 Stat. 656 (Comp. St. 1913, § 1703), provides 
that a writ of error shall be allowed as of right and wlthout seeurity la 
capital cases. Eeld, that Rev. St. § 1000, applied to writs of error in 
criminal as well as in civil cases, where the court had exercised the dis- 
crétion given it to adjudge the costs against défendant, and a bond glven 
to secure the prosecution of a writ of error from such judgment and the 
payment of costs, though the writ was not made a supersedeas, Is valld. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dlg. §§ 2710, 
3201.] 

2. Ceiminal Law <S=>1004 — Review — Natube of Right., 

The right to an appellate revlew of a conviction In a crimlnal case does 
not exist, except by vlrtue of a statute conferring it, and the exercise of 
the right is dépendent on compllance wlth the statutory requirements pre- 
scrlbed theréfor. 

3. CouBTs <S=»92 — RuLBs OF Décision — Opinion of Suprême Couet — Dicta. 

Expressions found in opinions of the Suprême Court cannot be given 
the effect of authoritative rulings on questions not involved in the particu- 
lar cases respectively dealt with. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 335.] 

®=5For other cases see same topic & KBY-NUMBEB In ail Key-Numbered Digesta & Indexa» 
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In Error to the District Court of the United States for the West- 
ern District of Louisiana; Aleck Boarman, Judge. 

The Waters-Pierce Oil Company was convicted of a crime, and ad- 
judged to pay a fine and costs of the prosecution, and gave bond, on 
which the American Surety Company was surety, conditioned on prose- 
cuting its writ of error and paying ail costs, if it failed to make its 
plea good. From a judgment against the surety for the amount of 
the costs of the prosecution, the surety brings error. Affirmed. 

J. D. Johnson, of St. Louis, Mo., and J. D. Wilkinson, of Shreve- 
port, La., for plaintiff in error. 

Geo. Whitfield Jack, U. S. Atty., of Shreveport, La. (Robert A. 
Hunter, Asst. U. S. Atty., of Shreveport, I-a., on the brief), for the 
Lînited States. 

Before WALKER, Circuit Judge, and GRUBB, District Judge. 

WALKER, Circuit Judge. The Waters-Pierce Oil Company was 
convicted of rebating, and was adjudged to pay a fine and ail costs 
of the prosecution. À writ of error to review that judgment was al- 
lowed upon the défendant therein giving bond according to law in the 
sum of $2,000 without supersedeas. Pursuant to that order a bond 
was giVen, with condition: 

"That if said Waters-Pierce 011 Company shall prosecute sald writ of error 
to etfect, and answer ail cost If it fail to make the said plea good, then the 
above obligation to be vold ; else to reinain in fuU force and efifect" 

The judgment of conviction was affirmed by this court. The présent 
writ of error présents for review a judgment against the surety on 
the above-mentioned bond for the amount of the costs of the prose- 
cution which had been adjudged against the principal in that bond. 
The surety denied liability on said bond on the ground that it was 
executed without authority of law and was without considération, be- 
cause the Waters-Pierce Oil Company was entitled as a matter of 
right, and without being required to give any bond, to the writ of 
error to secure a review of the judgment convicting it of a criminal 
offense. 

[1] The part of the judgment of conviction which awarded costs 
against the défendant therein was authorized by the statute (R. S. § 
974 [Comp. St. 1913, § 1615]), which provides that: 

"When judginent Is rendered against the défendant in a prosecution for 
any fine or forfeiture ineurred under a statute of the United States, he shall 
be subject to the payment of costs ; and on every conviction for any other of- 
fen-se not capital, the court may, in its discrétion, award that the défendant 
shall pay the costs of the prosecution." 

The appellate jurisdiction of this court to review that judgment is 
conferred by a statute which is applicable alike to final décisions in the 
district courts, whether such décisions are in civil or criminal cases. 
Judicial Code, § 128. 

"Every justice or judge signing a citation on any writ of error, shali, ex- 
cept in cases brought up by the United States or by direction of any depart- 
ment of the government, take good and sufflcient security that the plaintiff In 



f»82 239 FBDEEAL REPORTER 

error or the appellant shall prosecute his writ or appeal to effect, and, 1£ he 
fai] to make hls plea good, shall answer ail damages and costs, where the 
writ is a supersedeas and stays exécution, or ail costs only where It is not a 
supersedeas as aforesaid." K. S. § 1000 (Comp. St. 1913, § 1660). 

Nothing in the language of the provision just quoted indicates an 
hitention to confine the opération of it to civil cases. It is not applica- 
ble to a writ of error on a conviction of a crime punishable by death, 
because another statute (25 Stat. 656) provides that : 

''Every such writ of error shall be allowed as of right and without the re- 
quirement of any seeurity for the prosecution of the saine or for costs." 

On a writ of error in such a case a bond for costs cannot properly 
be prescribed, as the statute forbids it. And it may be that the pro- 
vision for taking seeurity for costs on a writ of error whicli is not 
a supersedeas is not applicable to a judgment which does not award 
costs, such as a judgment in a criminal case in which the trial court, in 
the exercise of the discrétion with which it is vested, refrains from 
adjudging the costs of the prosecution against the défendant. It may 
be inferred that the provision for securing damages and costs, both 
or one only, according as the writ is or is not a supersedeas, was not 
intended to apply to a case in which the judgment to be reviewed does 
not involve either damages or costs, such as a judgment of conviction 
which imposes imprisonment only, on a review of which no costs are 
allowable in this court. See subdivision 4 of rule 31 of this court (150 
Fed. XXXV, 79 C. C. A. xxxv). But when the criminal case is one 
in which the costs of the prosecution may be awarded against the de- 
fendant, and they are so awarded, a writ of error to review such judg- 
ment is not within any express or implied exception to the provision 
of section 1000 of the Revised Statutes requiring the justice or judge 
signing a citation on a writ of error which is not a supersedeas to 
take good and sufficient seeurity that the plaintiff in error shall prose- 
cute his writ to efïect, and, if he fail to make his plea good, shall an- 
swer ail costs. The only provision we hâve found which entitles a 
défendant in a criminal case, who is not a pauper, to a writ of error 
as a matter of right and without the requirement of any seeurity for 
the prosecution of the same or for costs is the above-quoted statute, 
which is applicable only to a conviction of a crime punishable by death. 

[2] The right to an appellate review of a judgment of conviction 
in a criminal case does not exist, except by virtue of a statute con- 
ferring it, and the effective exercise of the right is dépendent upon a 
compliance with applicable requirements prescribed pursuant to the 
statute goveming the proceedings by which the remedy may be invoked. 
A statute (R. S. § 1000), the terms of which are as applicable to a 
criminal as to a civil case, requires the justice or judge signing a cita- 
tion on a writ of error which is not a supersedeas, in a case not with- 
in any exception stated or to be implied, to take seeurity that the plain- 
tiff in error shall prosecute his writ to effect and pay ail costs. As 
the judgment of conviction against the Waters-Pierce Oil Company 
awarded against it the costs of the prosecution, and as the case was 
not within any exception to that statute, the judge signing the citation 



AMERICAN SURETY CO. V. UNITED STATES 683 

on the writ of error without a supersedeas to review that judgment 
was authorized to take the bond in question. The effect of the stat- 
ute was to malce a compliance with the requirement of security for 
costs a condition précèdent to the acquisition of the right to an allow- 
ance of tlie writ without a supersedeas and the signing of a citation 
thereon. The condition may be as applicable to a criminal case not 
within any express or implied exception to the provision prescribing 
it, as to a civil case. The order imposing the condition in a case to 
which it is applicable, whether it is a civil or a criminal case, is to be 
complied with, though such compliance does not operate to stay ex- 
écution of the judgment sought to be reviewed. The conclusion is 
that the order in question for security for costs was one which the 
statute authorized, indeed required, in such a case as the one in which 
it was made, and that the bond given in pursuance of that order can- 
not be regarded as having been required or executed without authority 
of law or as being without considération. It foUows tliat the court 
was not in error in overruling the objection made to the enforcement 
of the obligation evidenced by that bond. The bond covered costs ad- 
j udged by the trial court against the principal obligor. Fidelity & De- 
posit Co. V. Expanded Métal Co., 183 Fed. 568, 106 C. C. A. 114; 
Young y. Daley (C. C.) 185 Fed. 209. 

We hâve not been i-eferred to and hâve not found any former rul- 
ing on the question of the authority of a justice or judge signing a 
citation on a writ of error, which is not a supersedeas, to review 
such a judgment as the one .under considération, to require security 
for costs. In the argument opposing the conclusion we hâve reached 
the counsel for the plaintiff in error relied on expressions found in 
the opinions in the cases of In re Claasen, 140 U. S. 200, 208, 11 Sup. 
Ct. 735, 35 L. Ed. 409, and Hudson v. Parker, 156 U. S. 277, 284, 
285, 15 Sup. Ct. 450, 39 L. Ed. 424, to the efïect that, in a criminal 
case in which a writ of error is allowable, it is a matter of right, and 
that no security, such as is necessary in a civil case, is required. In 
the Claasen Case it was decided that a justice of the Suprême Court 
had authority to allow a writ of error to review a judgment of con- 
viction on which the défendant was sentenced to imprisonment in the 
penitentiary, and to grant a supersedeas without requiring the giving 
of security ; the court saying with référence to the last-mentioned fea- 
ture of its ruling: 

"In a criminal case there are no damages : and In such a case, the United 
States being a party, it is provided, by subdivision 4 of rule 24 of tliis court 
[32 Sup. Ct. xi], that in cases where the United States are a party no costs 
shall be allowed in this court for or against the United States." 

This amounted to saying that security for damages and costs is not 
required where neither damages nor costs are involved. In the case 
of Hudson v. Parker it was decided that the allowance by a justice of 
the Suprême Court not assigned to the particular circuit of a writ 
of error, to operate as a supersedeas, to review a judgment of convic- 
tion sentencing the défendant to the penitentiary, was authorized, 
though the order contained no requirement of security for damages 
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and costs. In neither of those cases was there a décision on the ques- 
tion of the authority to require security for costs on a writ of error, 
not to operate as a supersedeas, to review a judgment of conviction 
which awarded the costs of the prosecution against the défendant, as 
in neither of those cases were there either damages or costs to be 
secured. 

[3] Expressions found in the opinions in those cases cannot prop- 
erly be given the effect of authoritative ruHngs on questions not in- 
volved in the particular cases respectively dealt with. Hardesty v. 
United States, 184 Fed. 259, 106 C. C. A. 411. Nothing in either of 
the opinions mentioned indicates that the view was entertained that 
any provision of sections 1000 and 1007 of the Revised Statutes (Comp. 
St. 1913, §§ 1660, 1666) governing the procédure to be followed to 
secure an appellate review of a final judgment, with or without a 
supersedeas, could properly be disregarded in a criminal case, not in 
some way excepted from the opération of the provision, which in- 
volves a state of facts to which the provision is applicable. 

For the reasons indicated, we are of opinion that obédience to the 
statute requires the conclusion above stated, and that no former au- 
thoritative ruling stands in the way of that conclusion. It follows that 
the judgment under review should be affirmed; and it is so ordered. 



OREGON-WASHINGTON B. & NAV. 00. T. PENSO et aL 

(Circuit Cîourt of Appeals, Nlnth Circuit. February 13, 1917.) 

No. 2739. 

1. Tbial <g=5>260(7) — ^Instkuctions — Requests — Repettoion of Charge. 

In an action for the death of a man, struck by a railroad motorcar 
while crossing a bridge, it was not error to glve a charge, requested by 
défendant, that if deceased saw, or by the exercise of reasonable cai-e 
and caution could hâve seen, that the motorcar was approaching, and 
could hâve gotten Into a place of safety and avoided being injured, he was 
guilty of négligence contributlng to his own injury, and the verdict must 
be for défendant, where the court charged that, if the jury found the de- 
ceased contrlbuted In any way proxlmately to his own death by his own 
négligence, they should return a verdict for défendant, and that he was 
bound to use ordlnary care for his own safety, and if he failed to use 
ordinary care to keep or get out of the way of the approaching car the 
plaintifE cannot recover. 

[Ed. Note. — For other cases, see Trial, Cent. DIg. § 657.] 

2. Railboads ®=>400(1, 10) — Injuries to Person on Tbaok — Evidence — Nég- 

ligence CONTBIBUTOBY NEGI-IGENCE. 

In an action for the death of a pedestriau, who was struck by a rail- 
road motorcar while he was crossing the railroad bridge, évidence held 
sufflcient to take to the jury the Issues of the railroad's négligence and of 
deceased's freedom from contrlbutory négligence. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. §§ 1365, 1367, 
1377.] 

jg-^Fnr otber cases see same topic & KEY-NUMBER m ail Key-Numbered DigesU & Indexes 
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In Error to the District Court of the United States for the South- 
ern Division of the Eastem District of Washington; Edward E. 
Cushman, Judge. 

Action by Esther Romi Penso and another against the Oregon- 
Washington Railroad & Navigation Company. Judgment for plain- 
tiffs, and défendant brings error. Affirmed. 

The river that séparâtes East Hoquiam from West Hoqiiiam, in tlie state of 
Washington, is crossed by a bridge used by the plalntiff in error in the opéra- 
tion of a line of railway in Chehalls county, state of Washington. That Com- 
pany was the détendant to the action hrought in the court below by the 
widow and minor son of Haim Jack Penso, who was killed, while on the 
bridge, by a motorcar of the railroad company, at the time propelled by a 
gasoline engine. 

The complalnt alleged, among other thlngs, that at the time of the accident 
the deceased was retuming from his place of work in East Hoquiam to the 
place where he lived in West Hoquiam, as he was accustomed to do ; that the 
bridge was at the time in question, and for a long time had been, used as a 
common passageway by the deceased and many other persons, with the knowl- 
edge and consent of the défendant company and of the Northern Pacifie Rail- 
way Company, whlch practice had been continued for some years and was at 
the invitation of both of the companies mentioned, and which Invitation, 
practice, and custom was well known to their agents, offlcers, and employés ; 
that on the night in question, which was that of the 4th of November, 1913, 
the deceased, about 6 o'clock, "foUowing the said custom aUd acceptlng the 
said invitation, was in the act of crossing said bridge as aforesaid, and had 
reaehed a point somewhere near the middle of said bridge, when a certain 
passengcr car, propelled by gasoline engines and known as a gasoline motor- 
car, owned and operated by the défendant, approached said bridge, and the 
point where the said Halm Jack Penso was crossing said bridge, at a high and 
unusual rate of speed, and was carelessly and negligently driven upon the 
said Haim Jack Penso, in such a careless and négligent manner that the said 
Haim Jack Penso was knocked from the lu'idge into the waters of the 
Hoquiam river, and was either killed by the striking of the car or drowned as 
a resuit of being knocked from such bridge." 

The answer of the défendant company, besides putting in issue the njaterial 
allégations of the complaint, set up as affirmative défenses: First, contributory 
négligence on the part of the deceased; and, second, that the deceased knew 
and appreciated the dangers in undertaking to cross the bridge, and assumed 
the risk in doing so. 

Upon the conclusion of ail of the évidence the défendant moved for a direct- 
ed verdict in its favor, and excepted to the ruling of the court denying the 
motion, assigning hère the ruling as error. 

Bridges & Bruener, of Aberdeen, Wash., Sullivan & Christian, of 
Tacoma, Wash., and Bogie, Graves, Merritt & Bogie, of Seattle, 
Wash., for plaintiff in error. 

Morgan & Brewer, of Hoquiam, Wash., and A. Emerson Cross, of 
Aberdeen, Wash., for défendants in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). The 
ground of the action being that the plaintiff in error's car approached 
the bridge, and the point where the deceased was crossing, at a high 
and unusual rate of speed, and was carelessly and negligently driven 
upon him, resulting in his death, we first look to see what, if any, 
évidence the record contains in support of those allégations. 

There is very little real conflict in it upon any essential point involved 
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in the case. It shows without conflict that the bridge is approached 
from both ends by a trestle with a slight upgrade, and that between 
the points of commencement of the trestle, at the respective west and 
east ends, thpre are two curves, but that from the west end of the 
bridge proper (which, according to the évidence, is a drawbridge, ena- 
Hing the water craft plying on the river to pass) the track is straight 
for from 250 to 300 feet westerly. The drawbridge was operated by 
a man in the tcwer house or engine room, over the turning gear in 
the center of the bridge. One G. M. Rogers was one of the tower- 
men at the time in question, and he testified, among other things (his 
testimony being uncontradicted), that, including cars, trains, and switch 
engines, from' 35 to 40 crossed the bridge each day — the évidence 
showing tliat the bridge was used in common by the Northern Pacific 
Railroad, the Milwaukee Railroad Company, and the plaintiff in error. 
There was but the one railroad bridge across the river between West 
and East Hoquiam, although there was at the time a wagon road 
bridge, on which there was aiso operated an electric road, a short 
distance from the railroad bridge, by which wagon road bridge the 
deceased, as we shall presently see, went each morning from where he 
lived in West Hoquiam, to the Coats Mill Factory in East Hoquiam, 
where he worked. In returning home from his work in the evening, 
however, the deceased, for more than a year previous to the accident, 
went by way of the railroad bridge, as did hundreds of other work- 
men, according to the évidence. 

The motorcar of the plaintiff in error was operated between West 
Hoquiam and a place called Montesano, and made two trips each 
way each day. The car was about 76 feet in length, with a place at 
the end for the motoi-man, then next a compartment for baggage and 
express matter, then next a smoking compartment, and then the main 
space for passengers. Its schedule time for leaving West Hoquiam 
in the evening was 6 o'clock, and the évidence shows without dispute 
that it left on time on the occasion in question. So far from there 
being any évidence that the car approached the bridge or crossed it 
at a high and unusual rate of speed, as alleged in the complaint, it ap- 
pears frôm the uncontradicted évidence that its speed, in this instance, 
at least, was only from 6 to 8 miles an hour. It also appears from 
positive testimony in the case that the bell on the motor car was an 
automatic air bell, started by a small valve in the cab, the opening of 
which valve starts the air to flow and the bell to ring; that on the 
occasion under considération the bell was put in opération (as, accord- 
ing to the évidence, it always was) before leaving West Hoquiam, and 
rung continuously until the car was stopped after the accident; that 
there was no way to stop the bell, except by shutting the valve by the 
engineer; and that the bell could be heard a distance of from 1,000 
to 1,200 feet. It app)ears in évidence without conflict that the bridge 
was equipped with a sémaphore, by which signais were given to ap- 
proaching cars and engines of the condition of the bridge — a red light 
being a signal to stop, and a green light the signal to proceed. It ap- 
pear^ that the trains or cars approaching the bridge from either end 
were required to blow two whistles about a half block from the bridée 



OREGON-WASHINGTON R. & NAV. 00. V. PENSO 6S7 

proper, which signal would be returned by the sémaphore man and> 
the appropriate Hght displayed, upon receiving which signal the en- 
gineer of the approaching car or train would answer by two short 
blasts of the whistle, indicating that he would proceed. Such, it ap- 
pears, was the régulation and practice of the railroad companies using 
the bridge and the practice in the instant case. It also appears by 
uncontradicted testimony that this car was equipped with a strong 
headlight and threw its rays along the entire straight stretch of track 
that has been mentioned, on which the deceased and a companion, the 
witness Balabanas, were proceeding on their way westerly to their 
home from their place of work in Èast Hoquiam, the motorcar at the 
same time going easterly on its regular evening run from West Ho- 
quiam to Montesano. 

It is unnecessary to refer to the numerous witnesses introduced, 
both on the part of the plaintiff and the défendant company, to the 
efïect that the bridge and its approaches were and for years had been 
used, at any and almost ail times, as a footway in crossing the rivet 
by the hundreds of workmen engaged in work in the various mill 
plants that existed on both sides of the river, particularly in return- 
ing home in the evening after their day's work was done, very likely 
because the distance was shorter than by the wagon road bridge that 
has been referred to, but, whatever the cause, no question is made 
about the fact. And the évidence is abundant, both of witnesses on 
the part of the plaintiff, as well as those testifying for the défendant 
company, that until the présent accident happened no one had ever 
been hurt in doing so by any train, car, or engine — their custom being, 
upon meeting such trains, cars, or engines, to step to the end of the 
ties of the road and lean against the various steel beams or uprights 
which constituted a part of the bridge, or else step down from the 
ties to the girders, and thus give wav to the passage of the trains, en- 
gines, or motorcars, as the case might be. 

Balabanas testified on behalf of the plaintiffs, araong other things, 
as f ollows : That he and the deceased lef t the Coats shingle mill fac- 
tory, where they had been working for about a year, at a quarter of 
6 in the evening of the day the deceased was killed, and had reached 
the bridge at 6 o'clock (which was the same time the motorcar left the 
station in West Hoquiam going westerly). We extract from the tes- 
timony of the witness, as stated in the record, as f ollows : 

When crossing the bridge, deceased and witness were walliing together. At 
the time deceased was struck by the car, witness stopped to roU a cigarette, 
and Penso went on ahead. They were in the middle of the bridge when the 
car was approaching. That when walking across the bridge there wére 
planlîs that they walked on, and were going towards Hoquiam; That wit- 
ness did not know when the car was eoming, but he and deceased were passing 
on the bridge every night They were crossing the bridge every night. Wit- 
ness did not know whether the car would cross the bridge at that time or not. 
The witness did not hear any whistle from the car. Did not hear any bell 
ringing. That the way he knew the car was eoming was when he stopped to 
roU his cigarette, and deceased passed a few fsteps ahead, then the car passed 
right ahead. That when witness saw the car he started to walk, and wheh 
deceased was struck witness went over and dropped onto an iron post Oii 
the bridge. That he got over to the iron post by steoplng on the rail and then 
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putting hls hand upon the post. • • * That as the witness stopped de- 
ceased was rlght on the step, and deceased was struck by the car, and then 
the passengers and some oî the brakemen came down the ladders and were 
looking for the body, and they only found his dinner pail. That witness step- 
ired over and put hls hand around the post and stopped there. Asked how 
soon he did that after he saw the llght on the car, he answered It was about 
24 f eet. That after the witness -saw the light oî the car, and before he moved 
to the post, he put his arms around. Witness had walked 4 or 5 feet after he 
saw the car coming, then he put hls hands around the post and stayed there, 
and then came down again. When the deceased was struck, witness dropped 
the post. That there was no place deceased could bave gotten ofl the bridge, 
excepting the platform that deceased was going towards, after the car was 
seen. That there was no other room or platform, excepting the stairs. That 
Penso was killed, but that he did not see hlm. After witness saw the llght of 
the car, deceased was running to cross the steps, and as he tried to cross the 
steps deceased was knocked down by the car. Deceased was trylng to put his 
feet on the stairs when he was struck by the car. He meant, by the stairs, on 
the platform; right on the platform. That one of the feet of deceased was 
on the rail, and one on the platform. That after witness saw the light of the 
car there was no place deceased could hâve gotten to as a place of safety, ex- 
cepting the platform towards which he was running. That as to why there 
was not any other place he did not bnow. There were only a few boards in- 
slde the rails, and no other room at ail. That deceased could not hâve stepped 
o'ff on the side, llke witness did, because deceased was ahead, rlght close to 
the stairs. That there was no place on the side of the bridge where de- 
ceased could hâve got hold of before gettlng to the platform. That he did 
not know how many minutes it was after witness saw the light on the car 
until deceased was struck by the car, but that he did know that deceased 
was running to get ta a place of safety. 

The foregoing is the only testimony we find in the record from 
which the jury could hâve concluded or inferred that there was nég- 
ligence on the part of the défendant company in not stopping the car 
before it and the approaching deceased came in contact, which was, 
according to the évidence, at the west end of the bridge proper, where 
there was a platform — there also being one in the middle and at the 
east end of ûx bridge proper. That testimony, however, also tended 
to show that the deceased was guilty of contributory négligence in 
running on the track of the défendant company towards its oncoming 
car, the light of which, according to the uncontradicted testimony, 
was plainly visible, after the car reached within about 300 feet of 
the west end of the bridge proper, clear through it, and far beyond. 
The jury might well hâve inferred and concluded that, when Bala- 
banas stopped to roU his cigarette, the deceased might hâve gotten eut 
of the way of the car by stepping to the end of the ties and leaning 
against one of the upright bars, instead of going ahead and taking 
chances in running to reach the platform at the end of the bridge. 

[1] It is insisted on behalf of the appellant that the court below 
erred in ref using, as it did, to give this requested instruction : 

"You are instructed that If you belleve from the évidence that the de- 
ceased saw, or by the exercise of reasonable care and caution could hâve 
seen, that the motorcar was approaching the bridge, or was coming on the 
same, and you further belleve that the deceased could at that tlme hâve 
gotten into a place of safety on such bridge, and thus avoided being injured, 
then the deceased would be guilty of négligence contributing to hls owa in- 
jury, and your verdict must be for the défendant," 
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A sufficient answer to the contention is that the court did instruc! 
the jury substantially as was requested, as will be seen from the fol- 
lowing excerpts from its charge : 

"The défendant, having alleged contrlbutory négligence on the part o£ the 
deceased, whlch it is averred proximately contrlbuted to his death, if you get 
to that phase of the case, the burden of estaWishlng the deceased's négligence, 
and that it proximately contrlbuted to hls death, rests upon the défendant 

"The order in which you would naturally take up the considération of 
thèse issues would be, first, to détermine what, if any, relatlonship this boy 
and this woman bear to the deceased. If there be a fair prépondérance of the 
évidence that one was the wife, and is to-day the widow, and that the other 
was the son, then the next step would be logically to détermine whether the 
deceased himself contrlbuted In any way proximately to his own death, by hls 
own négligence. If you find by a fair prépondérance of the évidence that he 
did so, you would stop there, and return a verdict for the défendant. If you 
flnd that he was not himself guilty of contrlbutory négligence, you would then 
pass to the next point, to détermine whether the défendant, in any of the maii- 
ners described in the complaint, was guilty of négligence, and whether It 
proximately contrlbuted to the death of the deceased." 

And again: 

"The deceased man, whlle uslng the footpath on the bridge. In going across 
this river, was bound to use ordinary care for his own safety, and if he falled 
to use ordinary care to keep or get out of the way of the approachlng car, the 
plalntiffs In this case eannot recover, even though you should flnd from a 
fair prépondérance of the évidence that the défendant company, or its opera- 
tives, were négligent in the opération of the car." 

See Grand Trunk Railway v. Ives, 144 U. S. 408, 433, 12 Sup. Ct. 
679, 36 L. Ed. 485 ; Rio Grande Western Railway v. Leak, 163 U. S. 
280, 287, 288, 16 Sup. Ct. 1020, 41 L. Ed. 160. 

[2] While we are of the opinion that the évidence tending to show 
négligence on the part of the défendant company was slight, and that 
there was évidence tending to show contributory negHgence on the 
part of the deceased, we conclude that both questions were properly 
submitted to the jury for détermination. 

The judgment is affirmed. 
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(Circuit Court of Appeals, Thlrd Circuit. Febniary 26, 1917.) 

No. 2184. 

INSUBANCB ®=>511 — INDEMNITT ElSK POUCT — CONSTKUCTION. 

On application executed March 18, 1912, a bond, indemnifying plalntlft" 
against loss on sales of merchandlse upon crédit to parties given speclfled 
ratings by a mercantile agency, was issued, the term of the bond being 
from March 18, 1912, to March 17, 1913, inclusive. A rider provided that 
losses should be covered although the goods might hâve been shipped as 
far back as December 18, 1911, but declared that no loss should be covered 
which might be sustained before actual payment of the premlum notes. 
Shortly after Issuance plalntlff surrendered the original bond and secured 
another in double the amount, which was issued Aprll 6th. This bond 
retained the original term, and also carried back the earliest date of 

^^zaFoT other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Disests & Indexe» 
239 F.— 44 



690 239 FEDERAL REPORTER 

shipment to December ISth, but provlded that no loss occurrlng before 
April 4th, wMch date was arbitrarily flxed as the date when payment 
should be regarded as havlng been made, should be covered. Premium 
notes, however, were not due or payable untll May Ist at which time 
they were paid. The bond further declared that no loss on goods shlpped 
between December 18th and March 17th should be covered if the debtor 
to whom the shlpments had been made should suffer a detrlmental change 
of rating at the hands of the governing mercantile agency between the flrst 
shipment and Aprll 4th, the arbitrary date of payment. PlalntifC sustained 
a loss on goods shlpped between December 18, 1911, and March 17, 1912, 
and It appeared that the debtor sufïered a* detrlmental change of rating be- 
fore Aprll 4th. The second bond declared that In case the insurer should 
issue to the Indemnifled a new bond and the premium thereof should be 
paid prior to the expiration of the bond, losses occurrlng during the term 
of the new bond, on sales of merchandise shipped and dellvered wlthin 
the 12 months next prior to the expiration of the bond, should be covered 
and might be proven under the new bond subject to its provisions and 
limitations the same aa though the goods had been shipped during its 
term and the goveming rating of the debtor under the bond at the date 
of each shipment should apply. Held, that the provisions as to subsé- 
quent bonds did not apply to the loss suffered by plaintiiî, such provisions 
contemplating the expiration of the original bond by lapse of time ; and. 
the original bond having been surrendered and a substitute bond ob- 
tained, no recovery eould be had on the loss, as it dld not fall wlthin the 
terms of the latter bond. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1296, 1297, 
1299.] 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by Henry A. Hitner's Sons Company against the American 
Crédit Indemnity Company. There was a judgment for défendant, and 
plaintiiî brings error. Affirmed. 

Wm. Clarke Mason and Howard S. Baker, both of Philadelphia, 
Pa., for plaintiff in error. 

Frank P. Prichard, James Wilson Bayard, and John G. Johnson, 
ail of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. This suit is before us for the sec- 
ond time. On the first writ of error (228 Fed. 654) the facts did not 
appear as fully as on the présent writ, and therefore it may be désirable 
to set forth the controversy again, but as briefly as possible. 

The plaintifï seeks to recover on a policy, or bond, of crédit insur- 
ance for two losses, one for a small amount that may be passed over 
for reasons not now important, and the other for nearly $4,000, a loss 
incurred by the bankruptcy of Dreifus & Co. The bond sued on was 
issued April 6, 1912, but it now appears that the parties had made an 
earlier contract. On the trial under review the plaintiff proved that 
on March 18 the first and only written application was execûted, and 
that a bond was issued thereon in the amount of $10,000 under date 
of March 20, the bond coming into the plaintiff's hands on March 25. 
Within a few days the plaintiff decided to increase the amount to $20,- 
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000, and negotiations with this object were entered upon and com- 
pleted, the first bond was surrendered, and the bond sued on was is- 
sued. In many respects the two instruments are identical, but several 
important changes appear in the second. The maximum amount at 
risk, the premium, and the amount of loss on account of a single debt- 
or, were ail doubled, and what is called the "initial loss" — that is, the 
proportion to be borne by the insured before the crédit company could 
he called upon — was increased from one-fifth per cent, to one-third 
per cent. A change still more important in the présent controversy was 
made, and this requires a fuller explanation. 

The first bond covered losses sustained during a term beginning 
March 18, 1912, and ending March 17, 1913, both days included, but a 
rider provided that such losses should be covered although the goods 
might hâve been shipped as far back as December 18, 1911. But there 
were certain limitations, one of them being this : As the premium, 
$550, had not been paid in cash, but was secured by two notes, the 
rider provided that unless the notes should be paid at or before ma- 
turity no loss should be covered that might be sustained before açtual 
payment ; but, if the notes should be duly met, the bond should stand 
as if the premium had been paid by check, i. e., in cash. The sec- 
ond bond retained the same term — March 18, to March 17 — and also 
carried back the earliest date of shipment to December 18, but a vital 
change was made in dealing with the payment of the premium. The 
premium was now $1,100, and for this two notes were given (the previ- 
ous notes being apparently surrendered), and the bond fixed a definite 
date, April 4, as the date when payment should be regarded as having 
been made, and expressly declared that no loss occurring before that 
date should be covered. The bond still covered a loss occurring dur- 
ing the term, even if the goods had been shipped as far back as De- 
cember 18, but such a loss must occur after April 4, the date arbi- 
trarily fixed as the date of payment, and, moreover, no loss on goods 
shipped between December 18 and March 17 should be covered if the 
debtor to whom the shipments had been made should suffer a detri- 
mental change of rating at the hands of the goveming mercantile agen- 
cy (R. G. Dun & Co.) between the first shipment and April 4, the arbi- 
trary date of payment. Each o£ the 2 notes was for $550, was dated 
March 18, was payable May 1, and was paid at maturity. The efïect 
of such payment was to make it certain that the bond was in force 
according to its terms, and (as already stated) one of its ternis fixed 
the date of payment as April 4, regardless of the fact that the QOtes 
were not to be actually paid until May 1. 

The loss in dispute was on goods shipped to Dreifus & Co. after 
December 18 and before March 17, and as it was sustained after 
April 4 it is covered by the bond, unless the crédit rating of the bank- 
rupt firm was detrimentally changed before April 4. In our view, this 
is the central question in the case ; on the former writ we held that a 
detrimental change had been made, and we find nothing in the record 
of the second trial to raise any doubt on this subject. The first writ 
required us to décide whether the jury was the proper tribunal to 
détermine the true date of payment, much stress being laid by the Hit- 
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ner Company on the fact that in spite of wliat the bond and rider 
said about the date of April 4 the crédit company had nevertheless ac- 
cepted notes bearing interest from March 18, the date of the original 
application, and had shown thereby that April 4 vvas not the true 
date. But we upheld the written contract, and decided that the court, 
and not the jury, should hâve declared its efïect. On the trial now 
under review, thèse rulings were followed, and a verdict was directed 
in favor of the défendant. In our opinion, this action of the court 
was correct. Very little additional évidence was offered, the principal 
item being the first bond, and the situation was not materially changed. 
The facts were more fully presented, and one or two obscurities were 
cleared up, but no important différence appeared. 

The plaintiff in error's chief contention now is founded on the fol- 
lowing clause, which appears in both bonds : 

"Advantages of Suhscquent Bond. — In case this company Issues to the la- 
demnified a new bond, and the premium therefor is paid prior to the expira- 
tion of this bond, losses occurring during the term of the new bond on sales of 
merchandise shlpped and delivered within the twelve months next prior to 
the expiration of this bond shall be covered and may be proven under the new 
bond, subject to its provisions and limitations, the same as though the goods 
had been shlpped during its term, and the governing rating of the debtor un- 
der this bond at the date of eaeh shipment shall apply. From the ne't losses 
so covered and proven, in conjunction wlth ail others covered and proven under 
the new bond, there shall be dediicted the Initial loss provided for by the new 
bond before any liabillty on the part of this company shall accrue; but the 
amount of the shipments made during the said prior twelve months shall 
not be taken into the calculation of sales in Computing the amoUnt of the 
initial loss under the new bond." 

We think the object of this clause is reasonably clear, and we agrée 
with the crédit company's discussion of the subject. We cânnot do 
better than give the substance of what is said in the brief : The term 
of thèse crédit bonds is usually for one year. The company does not 
agrée to renew on the same terms, but (as an inducement to renew 
on some terms) it agrées that the new bond shall cover a loss occur- 
ring during the new term by reason of shipments made during the 
preceding term, and, moreover, it agrées that such mercantile rating 
of the debtor as would bave justified a sale to him under the old bond 
shall still apply, although otherwise the new bond might require a 
higher rating. But thèse provisions evidently contemplate a new bond 
issued when the term of an old bond comes normally to an end. The 
new bond is a "subséquent" bond ; the company speaks of the "twelve 
months next prior" in describing the losses to be covered, and uses the 
phrase "expiration of this bond" instead of "termination" ; the latter 
word being elsewhere used when the contract is dealing with the end- 
ing of the bond by other events that may bring its life to a close. 
Hère the facts are différent : The bond sued on was not issued when 
an old bond expired ; it merely took the place of the first bond. They 
cover, not successive terms, but the same term, namely, from March 
18, to March 17, and both are carried back to I)ecember 18. The first 
bond was surrendered and canceled at the wish of the insured, mainly 
in order to obtain a new bond that would increase the amount at risk 
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to $20,000. Naturally this doubled the premium, and for some reason 
that does not appear a change was also made in the rate of "initial 
loss," and an arbitrary date was agreed upon as the date when the 
premium should be regarded as paid. In a word, the bonds were not 
"successive"; one was intended to be a substitute for the other, and 
therefore the clause just quoted does not hâve the application con- 
tended for by the plaintiff in error. Moreover, the conditions and 
limitations of the new bond are controlling, where they are inconsis- 
tent with the conditions and limitations of the old. 

We see no occasion to discuss the subject further. The Dreifus loss 
is not covered by the contract, and the plaintitï has no case. 

The judgment is affirmed. 



CONSUMEES' BKEAD CO. v. STAFFOBD COUNTY PLOUR MILLS CO. 
(Circuit Court of Appeals, Bighth Circuit January 23, 1917.) 

No. 4677. 

1. Sales <©^62 — Constkoction — Entike Contbacts. 

A contract for the sale of 10,000 barrels of flour, 2,500 barrais to be ship- 
ped each month for a perlod of four months, is an entire contract ; the pro- 
visions for delivery In installments not dlvidlng it into separate con tracts 
for each Installment. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 171-179.] 

2. Sales <©=>89— Construction— Delivebt in Installments. 

A contract for the sale of 10,000 barrels of flour provlded for the de- 
liverj' of 2,500 barrels per month for the months of January, February, 
March, and April. Concessions as to time of delivery of Installments were 
made by each party, neither party repudiating the contract untll the seller 
after numerous promises defaulted in June. Thereupon the buyer after 
reasonable notice purchased other flour and sued to recover the différence 
in the priée of the flour so bought and that which the seller contracted 
to deliver. Jleld that, the contract being entire, the mutual concessions 
did not abrogate it, and the seller was liable for its nondelivery within a 
reasonable time after notice, although it might hâve thereafter asserted 
the right to naalce delivery according to the specified monthly install- 
ments. 

[Ed. Note.—For other cases, see Sales, Cent. Dig. §§ 251, 252, 259,] 

3. Sales <@=589— Modification— Time foe Peuformance. 

When no time is flxed for performance of a contract for the sale of 
goods, the goods are to be dellvered within a reasonable time ; and hence, 
where parties by mutual concessions hâve earried the time for delivery 
beyond that flxed In the contract, each party is entitled to a reasonable 
time for performance to be determined under the circumstances of the 
case. 

[Ed. Note.—For other cases, see Sales, Cent. Dig. §§ 251, 252, 259.] 

In Error to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Action by the Consumers' Bread Company against the Stafford 
County Flour Mills Company. There was a judgment for défendant, 

^=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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and plaintiff brîngs error. Reversed, with directions to grant a new 
trial. 

John H. Atwood, of Kansas City, Mo., and Chester I. Long and 
Austin M. Cowan, both of Wichita, Kan., for plaintifï in error. 

Frank L. Martin, Van M. Martin, and John M. Martin, ail of Hutch- 
inson, Kan., for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. On August 15, 1911, the parties to this 
action entered into a contract in writing by which the défendant, the 
Stafford County Flour Mills Company, agreed to sell and deliver to 
the plaintiff, the Consumers' Bread Company, 10,000 barrels of flour, 
at $4.25 a barrel, 2,500 barrels to be shipped in each of the four months 
of January, February, March, and April, 1912, with draft payable on 
sight to accompany bills of lading. Concessions as to time of delivery 
were made by each party to the other during and subséquent to the 
entire period covered by the contract, first at the request of the mills 
Company, and then at that of the bread company. Neither treated the 
defaults of the other as abrogating any part of the contract. Down 
to June 1, 1912, only 3,425 barrels of flour had been delivered. The 
negotiations between the parties were carried on by correspondence 
which was put in évidence. It leaves no doubt as to the manner in 
which the parties themselves interpreted their contract, and the waiver 
of its provisions as to the time of performance. In May and June, 
however, the mills company began to indicate its inability to complète 
the delivery of the remaining part of the flour. It did not say that it 
would not deliver, but, in answer to the urgent requests of the bread 
company for shipments, wrote explaining that they had sent their rolls 
away to be reground, and added : 

"We will do ail we possibly can to hurry matters up. We wlU niake ship- 
ment as soon as we possibly can, but cannot state exact date." 

May 28th, in answer to a request for shipment, the Mills Company 
wired, "Will ship car flour to-morrow." May 29th it again wrote, in 
answer to a similar request: 

"We are very sorry to not be able to ship as fast as we would like, but 
wbeat bas moved out faster than what we had any Idea. Trusting that you 
will hold with ua we will do the very beat possible." 

At no time did the mills company assert any right of forfeiture un- 
der the contract, or treat it as otherwise than in full force. They sim- 
ply failed to perform. Finally, on June ISth, no further shipments 
having been made, the bread company purchased flour to supply the 
balance of the contract, and subsequently brought this action to re- 
cover the différence in price. 

[ 1 ] The trial court disregarded the interprétation put upon the con- 
tract by the parties, and held each installment a distinct obligation, and 
time the essenûe of its performance, and, as the bread company failed 
to buy in the balance of each installment at the end of each month in 
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which it was to be delivered, it forfeited ail right to damages. There 
was no conflict in the évidence. Both parties moved for a directed 
verdict. The trial court directed a verdict in favor of the défendant, 
and the plaintiff brings error. 

The action of the trial court was wrong. Beyond question the 
contract was entire. Norrington v. Wright, 115 U. S. 188, 6 Sup. Ct. 
12, 29 L. Ed. 366; Cleveland Rolling Mills v. Rhodes, 121 U. S. 255, 
7 Sup. Ct. 882, 30 L. Ed. 920; McDonald v. Kansas City Nut & Boit 
Co., 149 Fed. 360, 79 C. C. A. 298, 8 L. R. A. (N. S.) 1110; Alpena 
Portland Cernent Co. v. Backus, 156 Fed. 944, 84 C. C. A. 444. 

"The provisions as to shipping in différent months, and as to paying for eaeh 
shlpment upon its dellvery, do not split iip tlie contract Into as many contracts 
as there shall be shipments or dellveries." 115 U. S. 203, 6 Sup. Ct 14 [29 L. 
Ed. 366]. 

[2] Upon default by either party as to any installment, the other 
party might, if it saw fit, treat the contract as abandoned by the other 
party. Neither party, howrever, was obliged to do this. It was open 
to them to waive strict performance. That is especially true in regard 
to the matter of time. There is no élément of a contract with which 
parties are so free to deal as the time of performance. Waiver of a 
breach as to that élément will be more readily inferred than as to any 
other feature. Hère corresposdence between the parties leaves no 
room for doubt as to the waiver. Both parties treated the entire con- 
tract as in force. Each continued to express in unequivocal terms its 
désire and purpose to adhère to the performance of the balance of its 
terms. Surely parties hâve the right to thus modify a contract as to 
the time of performance. It was only when the breach took the form 
that it did in June, of a total failure, that either party insisted upon its 
rights. The bread company then gave reasonable notice to the mills 
Company that it required the shipment of the balance of the flour. 
Failure to meet that requirement was a breach of the contract, and au- 
thorized the bread company to do what it did, and it was clearly en- 
titled to recover the différence between the contract price and the 
market price of the flour. A verdict should hâve been directed in its 
favor. 

The questions involved in this case hâve not been much considered 
by American courts, but were directly presented to the Exchequer 
Chamber in England in Tyres v. Rosedale & Ferry Hill Iron Com- 
pany, L. R. 10 Ex. 195. The facts and the law are briefly stated in 
the opinion by Chief Justice Cockbum as foUows: 

"There was a contract to purchase 2,000 tons of iron to be delivered In 
monthly installments. It did not suit the purchasers to take the iron In the 
instalîments originally contemplated by the parties, and they proposed to the 
sellers to postpone f ronr time to time the delivery of the monthly Installments. 
Xow, it would hâve been perfectly compétent to the défendants to say: 'We 
will not acquiesce In that proposai of yours. Ton are bound to taiie the iron 
month by month, and you must so take it, or consider the contract at an end.' 
Instead of doing that, the défendants, as I read the letters, acqulesced, not 
In holding the contract at an end, but tn postponing the period of delivery. 
Tlie iron was to be delivered in the course of the year .1871, and there was, 
by veHson ot this postponement, a very considérable arrear at the end of this 
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year. Then the plalntlffs call on the défendants to dellver at once the whole 
ot what remalned undelivered, I thlnk that this was a demand whlch they 
were not entltled to maka I think that the postponement had the effect of 
earrylng the perlod of dellvery over the year 1872, but that the défendants 
could not be called upon to dellver 1,000 tons of iron at one tirae, but only in 
sueh quantifies as was originally provlded for. Therefore the défendants 
mlght hâve sald, 'We shall nofi dellver the whole that remains In one mass, 
but we wlU dellver It accordlng to the terms of the contract.' But they dld 
not say thls. What they sald was, 'We wlU not dellver you anything at ail.' 
There I thlnk they were wrong. Consequently there was a breach of the con- 
tract, for whlch the défendants are llable In damages. 

"The question of the damages mlght hâve been a matter of nlce calculatlon, 
as to what was the damage In respect of each monthly Installment of the pe- 
rlod whlch stlll remalned for delivery. But, fortunately, that question does 
not arise hère, for the assessment of damages at the December market prlce 
Is advantageous to the défendants, and not to the plalntlffs. I think the true 
effect of the correspondence Is that there was merely a postponement of the 
period of delivery of the Installments, the contract still remalning open, and 
both parties being bound by It. I think therefore that the judgment of the 
court below should be reversed." 

This opinion is concurred in by Judge Blackbum. On the question 
as to whether the plaintiff could insist upon a delivery of the entire 
amount remaining undelivered in one installment, Judge Blackburn ob- 
serves : 

"Had they sald, 'We want a reasonable tlme, and no more,' I should hâve 
been wlUlng to construe the agreement In that way." 

We construe the contract in the présent case in the same manner. If 
the mills company had said, "We are willing to deliver the flour at 
the rate of 2,500 barrels per month until the balance is ail delivered," 
we think they would hâve been entitled to thus distribute their per- 
formance. It should be observed that the case of Tyres v. Rosedale 
& Ferry Hill Iron Company presented facts which were more favor- 
able to the défendants than the facts in the présent case, for there de- 
livery of the monthly installments had been delayed solely at the re- 
quest of the plaintiiïs. Then after the price of iron had greatly ad- 
vanced the plaintiffs insisted upon delivery of what remained unde- 
livered. As ail the postponing had been donc at plaintiffs' instance, it 
would seem at first that they were in no position to impose upon the 
défendants the hardship of performing after there had been a change 
in the price of iron. The court, however, rules that, inasmuch as the 
défendant had acquiesced in plaintiffs' request for postponement, that 
kept the contract alive, and the obligation to supply the iron in full 
force. Hère the postponements were granted some at the request of 
the mills company and some at the request of the bread company, but 
much more at the request of the former than the latter. So the en- 
forcement of the présent contract after the advance in price is not as 
great a hardship as it was in the English case. The prevailing and dis- 
senting opinions in the Tyres Case when it was before the lower court 
bring out the controlling considérations forcibly. L. R. 8 Ex. 305. 
See, also, Ogle v. Earl Vane, L. R. 2 Q. B. 275 ; Shaw's Braw Iron 
Co. v. Birch Grove Steel Co., 6 Times L. R. 50 (C. A. 1889) ; Wilson 
v. London & Globe Finance Corporation, 14 Times L. R. 15 (C. A. 
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189;^; Ralli v. Rockmore (C. C.) 111 Fed. 874; Brown v. Sharkey, 
93 lowa, 157, 51 N. W. 364; Williston on Sales, p. 991; Sedgwick 
on Damages, § 7Z1 ; Roberts v. Benjamin, 124 U. S. 64, 8 Sup. Ct. 
393. 31 L. Ed. 334; McDermid v. Redpath, 39 Mich. 372. 

[3] When no time is fixed for performance of a contract for the 
sale of goods, the law by implication fixes a reasonable time. What 
that will be dépends upon the nature of the transaction. Sedgwick 
on Damages, § 717. The same principle ought to control when parties 
by mutual concessions bave carried the time of performance beyond 
that fixed by the contract. The law would then allow to each party a 
reasonable time, depending upon the terms of the contract, and the 
other circumstances of the case. 

We are convinced that the conclusions which we hâve reached are 
not only sound as a matter of law, but are in accord with the gênerai 
practice of the business world. Concessions as between buyer and 
seller respecting the time of delivery are quite common in sales of arti- 
cles like flour, coal, and iron, and in the practice of upright business 
men they do not impair any of the other obligations of tiie contract. 

The case is reversed, with directions to grant a new trial. 



In re BKOOKSTONE MFG. CO. et al. 

(Circuit Court of Appeals, First Circuit. January 23, 1917.) 

No. 1242. 

L Bankruptcy iS=»384 — Obder— Infoemalitt. 

A paper flled by a District Judge in a bankruptcy proceeding, which, 
after reeiting the approval of an offer of composition by a large majority 
of creditors and the opposition of others, and the failure of the latter to 
sustain their contentions by proofs, closing with the words, "The com- 
position is therefore conflrmed," JieXA to constitute an order of confirma- 
tion, although entered on the docket by the clerk as an "opinion confirm- 
Ing composition" ; it being shown that it was the practice to treat such 
an order as a final order. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 590-592.] 

2, Bankruptcy <S=>461 — Obdee Confieming Composition — AppeaI/. 

Assuming the right of appeal from an order conflrming a composition, 
such appeal is governed by Bankr. Act .Tuly 1, 1898, c. 541, § 25a, 30 Stat. 
553 (Comp. St. 1913, § 9609), and must be taken wlthin 10 days. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 920-923.] 

S. Mandamus <@=>57(1) — To REQurBE Entbt op Order bt Loweb Coubt— Dis- 
crétion. 

A pétition to an appellate court for a mandamus to requlre a lower 
court to enter an order for the purpose of enabling petitloners to appeal 
therefrom is addressed to the discrétion of the court, and Is not to be 
granted unless a clear case of necessity, in order to prevent substantlal 
Injustice, Is made out. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dig. §§ 114, 115, 117- 
120] 

^=5For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Pétition by the Brookstone Manufacturing Company and others for 
mandamus or prohibition or certiorari. Pétition dismissed. 

Joseph B. Jacobs, of Boston, Mass. (Maurice E. Rosen, of Portland, 
Me., on the brief), for petitioners. 

Frank A. Morey, of Lewiston, Me., for respondent. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

DODGE, Circuit Judge. [1] The objections specified by thèse pe- 
titioners to an accepted composition were heard by the District Judge 
August 30, 1916. Their pétition states that on September 1, 1916, he 
"handed down, and had filed, an opinion, a copy o£ which is hereto 
annexed, marked 'A,' confirming the composition offered." The paper 
thus described is dated August 31, 1916. Though called an "opinion" 
in the pétition, it is not so entitled, nor is it otherwise entitled. The 
clerk's docket entry was : "September 1, 1916, opinion, Haie, J., con- 
firming composition filed." The answer of the District Judge calls it 
an "opinion and order." It concludes with thèse words, "The compo- 
sition is therefore confirmed," which it would certainly be difficult to 
understand otherwise than as an order. 

The words just quoted were preceded by a récital that nonassenting 
creditors opposed confirmation, that confirmation had been approved 
by a large majority, that the opposing creditors had the burden of 
showing that acceptance was not for the creditors' best interests, and 
that upon considération of the proofs that burden had not been sus- 
tained. 

The petitioners took no action whatever within 10 days from Sep- 
tember 1, 1916. On September 21st, they filed a motion that a final 
decree confirming the composition be entered. This the court de- 
nied September 23d, "it appearing that the composition was confirmed 
by order of this court more than 10 days before the date of the filing 
of this motion." 

The petitioners now allège that no decree confirming the composi- 
tion has been entered or filed and that they désire to appeal from any 
decree or order confirming it. They ask that tlie judge be ordered to 
"sign and docket a decree or order" confirming it, for the obvious 
purpose of allowing them a further opportunity to appeal. 

[2] In Ross V. Saunders, 105 Fed. 915, 919, 45 C. C. A. 123, this 
court declined to pass on the right of appeal against an order confirm- 
ing a composition; and has not since been called on to pass upon it. 
Assuming, in view of Re Bay State, etc., Co., 223 Fed. 778, 139 C. 
C. A. 598 in the Second Circuit, and of like décisions in other cir- 
cuits, that the right exists, the appeal is required by section 25a of the 
Bankruptcy Act to be taken "within ten days after the judgment ap- 
pealed from has been rèndered." If the court "rendered a judgment" 
confirming this composition on September Ist, the petitioners' right to 
appeal from it expired on September 1 Ith, and no longer existed when 
they first took any step regarding it. There is no suggestion that they 
were without notice of the rendition of the order dated September 
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Ist. The practice in the Maine district, as stated by the District Judge 
in his answer, is to treat such an order as he entered as the final 
order upon which an appeal is taken, if taken at ail. 

The petitioners rely hère on General Order 38 (89 Fed. xiv, 32 
C. C. A. xiv), requiring the officiai forma to be "observed and used 
with such altérations as may be necessary to suit the circumstances 
of any particular case" ; also on Officiai Form 62, for an "order con- 
firming composition." This form provides for a somewhat fuller 
récital than is found in the paper filed September Ist, as above, of 
the proceedings had regarding the composition confirmed; but there 
is no suggestion that any of the steps to be so recited had been omitted 
in this case. Following such récital in the officiai form are the con- 
cluding words, "It is therefore hereby ordered that the said composi- 
tion be, and it hereby is, confirmed," which is for ail practical pur- 
poses the same as the order made in this case, whatever may be said 
as to the récitals preceding it. No indication is found in the officiai 
form that the order is to be either "signed" or "docketed" by the Dis- 
trict Judge, as prayed for in this pétition. 

This proceeding w&s not one of those to which General Order 37 
(89 Fed. xiv, 32 C. C. A. xiv), makes the Suprême Court equity rules 
applicable. Nor was it covered by local rule 23, requiring ail appeal- 
able décisions in equity or admiralty to be supplemented by a "formai 
decree giving effect thereto." In cases not governed by similar express 
requirements it cannot be said that an appealable order, decree, or 
judgment may never be embodied in an "opinion" so as to be rendered 
wlien the opinion is filed. Admitting that an opinion, generally speak- 
ing, only announces the court's conclusions or rulings and contem- 
plâtes future settlement of the précise terms whereby they are to 
become operative in the case as an order, decree, or judgment, and 
that an opinion of this kind does nothing in the case from which an 
appeal will lie (Herrick v. Cutcheon, 55 Fed. 6, 5 C. C. A. 21 ; Rush 
v. Lake, 122 Fed. 561, 58 C. C. A. 447), we see no reason to doubt 
that an opinion, if sufficiently explicit to that efïect, may, besides an- 
nouncing the conclusions or rulings, embody the order, decree, or 
judgment which they require. When, as in this case, the conclusions 
or rulings announced leave no room for controversy as to the brief 
terms needed for embodiment of the resulting order, and the opinion 
concludes with an order in those terms, there can be no sufficient 
ground for saying that the order is not rendered by filing the opinion 
so including it. 

We find no such différence in matter of substance between the ré- 
citals and order which the District Judge included in the opinion filed 
September Ist, and the officiai form, as would warrant us in saying 
that he did not on that day render a judgment confirming the compo- 
sition, from which any appeal must be taken within 10 days. We see 
no reason to doubt that it would be entirely within his power now to 
enter the same order, in the full officiai form, as of September Ist. 
This, as in the case of a docket entry, "Bill dismissed," under Massa- 
chusetts practice, though proper for the regular completion of the 
records, would not be essential, but a mère extension of the order al- 
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ready entered, having relation to the time of entry of that order. Snell 
V. Dwight, 121 Mass. 348. The petitioners make no attempt to explain 
or excuse their failure to appeal within 10 days from September Ist, 
and therefore, in view of the local practice, fail to show that they hâve 
!ost any substantial right. 

[3] An application of this kind is an application to the discrétion 
of the appellate court, and is not to be granted unless a clear case of 
necessity, in order to prevent substantial injustice, is made out ; nor 
are the petitioners' interests alone in question. The efifect of issuing 
the writ upon other interests involved are to be considered. It ap- 
pears from this pétition that on September 23d the court entered an 
order of distribution in the case, and that on the same day a pay order 
was issued, which, according to the docket entries, made part of the 
record, was on the same day mailed to the référée. No attempt by 
the petitioners to review this order of distribution, or the action of 
the court thereon, appears to hâve been made. Their présent pétition 
was not filed until September 28th. 

In view of the effect which the issue of the writ prayed for might 
hâve upon proceedings had under the order of September Ist, we can- 
not consider such informality as hère appears in the rendition of the 
judgment sufficient warrant for interférence by this court in the man- 
ner desired. 

The pétition is dismissed, with costs. 



BLANDIN V. OSTKAKDER. 
(Circuit Court of Appeals, Second Circuit. January 9, 1917.) 

No. 92. 

1. Pbocess <g=149 — District for Beingino Suit — Seevice — Feaud — Evi- 

dence. 

On motion to set aside ttie service of a suminons for fraud, évidence 
held to show that défendant was indueed by a friend of plaintifC to corne 
into district of plaintiffs résidence, so that plaintilï might serve hlm there, 
by false représentations that the friend desired to meet défendant on 
business. 

[Ed. Note.— For other cases, see Process, Cent. Dig. §8 202-205.] 

2. Pbocess <g=365 — Fbaud — Liabiutt of Principal fob Feaud of Agent. 

Where plaintiff expected a friend to give hlm assistance in procuring 
service on défendant In the district of plalntiflf's résidence, he is respon- 
sible for the fraud of the friend in procuring defendant's présence, though 
he did not know that fraud was employed. 

[Ed. Note. — For other cases, see Process, Cent. Dig. S 51.] 

3. Process <s=>61 — District fob Bbinging Suit — Service — Fraud — "Found 

Within the District." 

A party enticed by false représentations by plaintiff, or one acting in 
his behalf, to enter the district for the purpose of maklng service upon 
hlm, cannot be sald to be "found within the district." 

[Ed. Note. — For other cases, see Process, Cent. Dig. § 69.] 

4. Pbocess ^=5166 — Defects — Waiveb of Objection — Fbaud. 

The objection to the court's want of jurisdietion, because of the fraud 
by which défendant was brought into the district for service, is not 

I — . — — I 

«=3For other cases see same topic & KSY-NUMBER In ail Key-Numbered Digests & Indexa 
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waived by flefendant going to trial on the merlts, espedally when a bill 
of exceptions was prepared explicitly covering ttie refusai of the court to 
set aside the service. 
[Ed. Note.— Por other cases, see Process, Cent. Dig. §§ 250-255.] 

In Error to the District Court of the United States for the North- 
ern District of New York. 

Action by George N. Ostrander against Amos N. Blandin. Judg- 
ment for plaintiff, and défendant brings error. Reversed and re- 
manded, with directions to set aside the service of the writ. 

See, also, 211 Fed. 733. 

Writ of error to review a judgment entered in the District Court 
for the Northern District of New York, in favor of Ostrander, who 
was plaintiff below, and against Blandin, in an action to recover com- 
missions as broker upon the sale of certain timber standing on lands 
in the state of Vermont. 

Hermon E. Eddy and Clarke C. Fitts, both of Brattleboro, Vt., and 
Joseph B. McCormick, of Granville, N. Y., for plaintiff in error. 

Edward M. Angell, of Glens Falls, N. Y., for défendant in error. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. This action was tried, and plaintiff had 
a verdict, after défendant had moved to set aside service of summons, 
on the ground that he (a citizen and résident of New Hampshire) had 
by fraud and trick been induced to corne within the state and Northern 
district of New York, in order that service might be effected. The 
motion was denied by the trial judge and exception duly taken. 

[1] Though Blandin lived in New Hampshire, his business was at 
Wilmington, Vt., where through divers corporations he controlled or 
was much interested in certain timber lands. Ostrander wished to 
bring this action to recover a brokerage upon a sale to the Rich Lum- 
ber Company of some land, or of the lumber thereon standing, by a 
corporation in which Blandin was prominent ; it being f urther alleged 
that the latter had lawfully assumed responsibility for the commission 
demanded. 

One Hanley was superintendent for the Rich Lumber Company, a 
friend of Ostrander, and a résident of Albany, where the plaintiff 
maintains an office for the practice of law. Some months after the 
Rich Company had closed its purchase from the Blandin interests, 
Hanley telephoned Ostrander from Manchester, Vt., that he (Hanley) 
had made an engagement with Blandin for the following day at the 
Rensselaer Hôtel in Troy. Ostrander said he was obliged for the in- 
formation, and would send a man to serve Blandin. Service was made 
accordingly, and it is admitted that ail this was done pursuant to an 
antécédent agreement on Hanley's part to let Ostrander know when 
and where he could find Blandin within New York. 

There is conflict as to why, or upon what inducement, Blandin went 
to the hôtel in Troy, when he did ; but the évidence is to us very clear. 
That he weht there to meet Hanley is admitted ; that Hanley wrote 
and telegraphed to him from Manchester, Vt., asking an appointment 
for the place, day, and approximate hour of service is not denied, for 
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Hanley contents himself with saying that he and Blandin "met by ap- 
pointment," while Blandin gives the particulars. 

The latter, however, adds that Hanley had given him as a reason 
for the Troy meeting that the représentative of a manufacturing es- 
tabhshment in want of hardwood lumber would be in Troy, and wished 
to meet Blandin. Having been served almost as soon as he arrived at 
the hôtel, Blandin met Hanley, who said that the man whom Blandin 
was to meet was one Ventres, of Port Allegheny, Pa., who had just 
telegraphed that it was impossible to keep the appointment. Blandin 
déposes that he had no other reason for going to Troy except to meet 
Ventres, at Hanley's suggestion. Ventres swears that he never had 
any appointment to meet Blandin, nor any suggestion for such ap- 
pointment from Hanley. 

Hanley's version is that he vvanted to see Blandin on behalf of bis 
employer, the Rich Company, and for that purpose alone suggested the 
Troy rendezvous; a meeting place easy for Blandin, who was on his 
way to Rutland, Vt., and "it was convenient for him to stop at Troy 
overnight and take the morning train for Rutland." But Hanley does 
not say or suggest whence Blandin started for Rutland, nor deny 
that he communicated with Blandin from Manchester, Vt., on the day 
bef ore service ; Blandin being then at or near Wilmington. Nor does 
he explain why (if he made no engagement for Ventres) he telegraph- 
ed Blandin, "We will meet you" at the hôtel in Troy on the day of 
service. The use of the plural is inexplicable, if Hanley tells the truth, 
while his statement (of course, denied by Blandin) that the latter was 
en route to Rutland is absurd. A trip from anywhere near Wilming- 
ton to Rutland, via Troy, is a serions tax upon credulity. 

We find that Hanley falsely pretended a désire on the part of Ven- 
tres to see Blandin in Troy and on business, that Hanley did this in 
order to enable his friend Ostrander to sue in the latter's home juris- 
diction, and that Blandin was thereby induced to go to Troy, when 
he otherwise would not bave donc so. It may be true that Hanley 
did wish to talk to Blandin about the timber lands of the Rich Com- 
pany, but it is not true that he asked Blandin to come to Troy for 
that purpose. 

[2] There is no évidence tending to show that Ostrander knew or 
suggested the means employed by Hanley to inveigle Blandin within 
the jurisdiction. But this is immaterial, for it is admitted that he 
expected assistance from Hanley in advising him regarding Blandin's 
whereabouts, and he thereby assumed responsibility for Hanley's 
methods. 

[3] The law on this subject is familiar, though happily not often 
invoked. A party found within the jurisdiction may, of course, be 
there served ; "but it cannot be said that he was so found there, if he 
was inveigled or enticed into the district for the purpose of making 
* * * service upon him, by f aise représentations and deceitful con- 
trivances of the plaintiflE in the suit, or by any one acting in his be- 
half." Per Clifford, J., in Union Sugar Refinery v. Mathiesson, Fed. 
Cas. No. 14,397, 2 Clifif. 304, cited in Re Johnson, 167 U. S. at page 
126, 17 Sup. Ct. 735, 42 L. Ed. 103. See also Olean, etc., Co. v. Pair- 
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mount, etc., Co., 55 App. Div. 292, 67 N. Y. Supp. 165, citing Metcalf 
V. Clark, 41 Barb. (N. Y.) 45, a case especially applicable. 

[4] The ultimate question hère présentée! is one of jurisdiction, for 
no jurisdiction can be permitted to rest upon a fraudulent service. The 
gênerai rule, applicable hère, is that défendant did not waive his ob- 
jection by going to trial on the merits (Poster, etc., Co. v. Chinn, 202 
Fed. at page 177, 122 C. C. A. 577, and cases cited), especially when 
(as hère) a bill of exceptions was prepared covering explicitly the re- 
fusai of the court to set aside the service of summons. The practice 
below was that approved in Commercial, etc., Co. v. Davis, 213 U. S. 
245, 29 Sup. Ct. 445, 53 L. Ed. 782. We hâve no doubt of our juris- 
diction to consider the point raised under Boston & Maine R. R. Co. 
V. Gokey, 210 U. S. at page 161, 28 Sup. Ct. 657, 52 L. Ed. 1002; a 
décision the more in point, because the jurisdictional point there con- 
sidered was of the "alleged defective service" of a writ; there can 
be no more serious defect in the service of process than fraud. 

We conclude that the trial court, and indeed no court, ever obtained 
jurisdiction of Blandin in this litigation, and it is therefore ordered 
that the judgment be reversed, and the cause remanded, with direc- 
tions to the lower court to set aside the service of the writ. 



In re UNITED STATES HAIB CO. 
^Circuit Court of Appeals, Second Circuit January 9, 1917.) 

No. 111. 

1. BiLLs AND Notes ©=359 — Bona Fide Puechasee — Considebation — Pat- 

MBNT OF BXISTINQ INDEBTEDNESS. 

Tlie payment of an existing indebtedness from a flrm to a corporation 
is valuable considération for tlie transfer to the corporation of a clieck 
payable to the flrm. 

[Ed. Note.— For other cases, see BiUs and Noies, Cent. Dlg. §§ 924r-936.J 

2. BiLLS AND NOTHIS ©=5359 — BONA FiDE PUKCHASEB — CONSIDEEATION — PaT- 

MENT OF Existing Indebtedness — Peesumption. 

Where a flrm indorsed a check payable to a corporation to which it 
was indebted, and there Is no évidence as to the purpose of such transfer, 
it will be presumed to hâve been a payment of the existing debt, since 
the law does not présume a gift or a fraudulent purpose. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dlg. §§ 924-936.] 

3. Corporations <g=s>428(12) — ^Notice — Knowledge of Agent — Peaud. 

Where the président of a corporation, engagea in a fraudulent scheme 
to couvert the corporation's assets to hIs own use, obtained a check from 
another by false représentations and indorsed it to the corporation, his 
interest In concealing the fraud by whlch he obtained the check rebuts 
the presumption that he informed the corporation of the facts, as it was 
his duty to do, so that hls knowledge of the fraud is not imputed to the 
corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. $ 1761.] 
©ssFor other cases see same toplc & KKT-NUMBER In aU Key-Numbered Dlgesta & Indexes 
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*. Bankeuptct <g=s»318(3) — CtAiMs — Monet Received — Bona Fidei Puechas- 

EB OF CHECK. 

A clalm agalnst a bankrupt for money received cannot be based on a 
check secured f rom claimant by fraud and indorsed to the bankrupt, who 
was a bona flde purchaser for value without notice. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 481.] 

Pétition to Revise Oder o£ the District Court of the United States 
for the Southern District of New York. 

In the matter of the United States Hair Company, bankrupt. Péti- 
tion by J. & W. Seligman & Co. to revise an order of the District 
Court disallowing the claim of petitioners as alleged creditors of the 
bankrupt. Order affirmed. 

The bankrupt Is a New York corporation of wMch one P. M. Muslca was 
président during the occurrences givlng rise to this litlgation. He was also a 
partner in the flrm of A. Musica & Son, which flrm and its several members 
are likewise adjudicated bankrupts. Musica & Son had long been in business. 
In January, 1913, P. M. Musica organized the Haïr Company, in pursuanoe of 
a fraudulent scheme of hls own, havlng for Its object the assumptlon of ail 
the debts of Musica & Son by the corporation, and the ultimate conversion to 
his own use of such assets as sald corporation mlght possess. The business 
of both firm and c-orporation was dealing in human hair. 

On March 8, 1913, the Hair Company was a créditer of Musica & Son to an 
amount exceeding $17,000. On or before sald date P. M. Musica had fraudu- 
lently converted to hls own use upwards of $50,000 belonging to the Hair Com- 
pany ; but no other offlcer or dlrector of the Hair Company was aware of thls 
embezzlement, nor were they, nor any of them, cognizant of Muslca's fraudu- 
lent purpose in organizlng that corporation. On March 11, 1913, P. M. Musica 
caused a draft on London to be drawn by Musica & Son, which draft he sold 
to Seligman & Co. inducing sald sale by false and fraudulent représentations 
relied upon by Seligman & Co., who consequently bought the draft for 
.'?16,793.33, for which amount they gave P. M. Musica their own check to the 
order of Musica & Son. This check P. M. Musica, as a partner in Musica & 
Son, indorsed to the order of the Hair Company, dellvered the same to that 
corporation, and thereupon, as président of the Hair Company, again indorsed 
it, and caused its deposit in the bank account of that corporation. 

Shortly thereafter Musica's frauds were discovered, the draft on London was 
returned unpaid, Musica became a fugitive from justice, and both his firm and 
the Hair Company became bankrupt. There Is no évidence prodnced, and none 
probably producible, as to the purpose or intent of P. M. Musica in regard 
to thèse transactions, except that hereinabove summarized. Seligman & Co. 
flled claim in the Hair Company proceedings, as for money had and received 
by the bankrupt. Such claim was dlsallowed by the référée and the District 
Court. To the expunging order this pétition was flled. 

Seligman & Seligman, of New York City (George W. Seligman, of 
New York City, of counsel), for petitioners. 

Parker & Aaron, of New York City (Henry Root Stern and Rush- 
more, Bisbee & Stern, ail of New York City, of counsel), for B. W. 
Brown, trustée in bankruptcy. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). Much 
argument has been devoted to matters considered by us unnecessary 
to décision; it being our opinion that this case lies within narrow 
limits. 

€=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & iDdezM 
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[1] The existing indebtedness (irrespective of that caused by P. 
M. Musica's embezzlement) of Musica & Son to the Hair Company 
constituted a valuable considération for tiie transfer of Seligrnan & 
Co.'s check to the bankrupt. In Holly v. Domestic, etc., Missionary 
Society, 92 Ped. 747, 34 C. C. A. 651, Wallace, J., thus summarized 
the law as recognized in the fédéral courts on this question: 

"He who recelves money or acqulres negotiable paper In payment of a debt 
Is a holder for value, and if he receives the money innocently, or acquires the 
commercial paper before Its maturity, and without notice of any Inflrmity, has 
a perfect title, which eannot be subordlnated to the equlties of any third 

person." 

[2] There is, to be sure, no direct évidence that P. M. Musica 
caused Seligrnan & Co.'s check to be transferred to the Hair Com- 
pany and the proceeds deposited in its bank account "in payment of" 
any part of the then existing indebtedness of Musica & Son. But 
there is nothing to rebut the presumption arising from what was ad- 
mittedly done. "It is undoubtedly the gênerai rule that, in the ab- 
sence of explanation, the presumption £u-ising from the delivery of 
a check is that it was delivered in payment of a debt. * * * The 
law does not présume a gif t." Nay v. Curley, 113 N. Y. 575, 21 N. 
E. 698, and cases cited. Neither, it may be added, does it présume a 
fraud. Therefore, since indebtedness at date of transfer is shown 
beyond doubt, "we must présume that a payment made * * * 
after such debt accrued was made on account of the debt. If it was 
really made on some other account, we must hâve some évidence of 
this before we can change the presumption." Masser v. Bowen, 29 
Pa. 128, 72 Am. Dec. 619. 

[3] The question remains whether the Hair Company received what 
the law présumes to hâve been a pa)mient, innocently and without no- 
tice of any infirmity. This dépends upon whether Musica's own knowl- 
edge of his own evil intent, and especially of the fraud which as a 
member of Musica & Son he had worked on Seligrnan & Co., is to be 
imputed to the bankrupt corporation because he was the président 
thereof; no other officer or director having any knowledge in the 
premises or any reason to suspect fraud or falsehood. On this point 
American National Bank v. Miller, 229 U. S. 521, 33 Sup. Ct. 883, 57 
L. Ed. 1310, is conclusive. Changing to Musica the name of the cor- 
poration président who in that case occupied the rascal's position, a 
quotation from the décision is apt ; for — 

"the évidence before us présents another phase of the recurrlng question as 
to when and hovp far notice to an agent is notice to his principal. In view of 
the many décisions on the subject it la unnecessary to do more than to apply 
them to the facts of this case. If PMusica] withln the scope of his office had 
knowledge of a fact which it was his duty to déclare and not to his interest to 
conceal, then his knowledge is to be treated as that of the bank; for he is 
then presumed to hâve done what he ought to hâve done, and to hâve actually 
given the information to bis principal." 

See Carlisle v. Norris, 215 N. Y. 414, 109 N. E. 564; Stallo v. 
Wagner, 233 Fed. 383, 147 C. C. A. 315 ; also citations in Wilson 
V. Pauly, 72 Fed. 134, 18 C. C. A. 475. 

239 F.—tà 
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It îs obvious that Musica was in duty bound to déclare the origin 
of the check whose proceeds he caused to be added to the funds oî 
the Haïr Company; but it is equally plain that, if he was to carry 
through for even a Httle longer the elaborate scheme to defraud of 
which the Hair Company was an innocent party, his interest was to 
conceal that which he knew. 

[4] It follows from the foregoing,that the Hair Company became 
a holder for value, in good faith, and without notice, of Seligman's 
check before its maturity; i. e., before its présentation to the bank 
upon which it was drawn. 

Since the Hair Company, and therefore its trustée in bankruptcy, 
occupies the favored position of bona fide holder for value of com- 
mercial paper, the maker of such paper cannot be créditer of such 
holder, by reason of the way in which the paper originated. 

For this reason the order appealed from is affirmed, with costs. 



BRENNEMAN, V. S. Marshal, et al. r. FAGERBBRG. 

(Circuit Court of Appeals, Ninth Circuit Februaxy 5, 1917.) 

No. 2679. 

United States Marshals <s=>34— Pautnehship (@=>54 — Evidence — Sufei- 

CIENOT. 

In an action agalnst a United States marshal and his deputy for an 
alleged wrongful levy of an attachment upon the property of plaintiff, 
évidence held to warrant a flndlng that plaintifif was not a partner of the 
debtor whose property was sought to be attached, and hence the attach- 
ment was illégal. 

[Ed. Note. — For other cases, see United States Marshals, Cent Dig. { 
35 ; Partnership, Cent. Dig. §§ 77, 79.] 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska ; Fred M. Brown, Judge. 

Action by H. M. Fagerberg against F. R. Brenneman, United States 
Marshal, and another. There was a judgment for plaintiff, and de- 
fendants bring error. Affirmed. 

The plalntlffs In error were défendants in the court below to an action 
there brought by the défendant In error hère, the amended complalnt In which, 
after alleging the officiai capacity of the défendants, set up, among other things, 
that on the 6th day of August, 1914, the plaintiff was the owner and In 
possession of a certain roadhouse and Its furnlture, outbuUdlngs, and appur- 
tenances, at a place called Blackbum, In Alaska, and wlthin the jurlsdlctlon of 
the court below, and also of flve head of horses, and certain harness, saddles, 
sleds, and wagons, ail of which were then and there seized by the défend- 
ants and by them wrongfuUy and by force taken from the plaintiff and with- 
held from him ; that the plaintiff was at the tlme the property was so seized 
engaged in ruaning the place as a public roadhouse, and was using the horses 
In dolng a gênerai freighting and packing business to the surrounding mlnlng 
camps, In which business he was making an average dally profit of $30, and 
by which alleged unlawful acts the plaintiff was further damaged by loss of 
trade in the sum of $2,000, besldes $1,000 on account of his Personal ex- 
penses thereby Incurred and necessarily to be incurred In the case, and that 
the value of the property not includlng the land upon which the buildings 
stood was $8,350. The prayer was for judgment for the return of the 

^=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlguii* It ladaxes 
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property, or Its value In the svim of $8,350 In the event dellvery thereof could 
not be had, for damages a.t the rate of $30 a day from the time of such seizure, 
and additional damages in the sum of $3,000 and for costs. 

The amended answer of the défendants to the amended complaint admitted 
their officiai capaclty, put in issue the averments In respect to the value of 
the property and the amount of damages alleged, and for a further and sepa- 
rate answer set up, in substance, that on the 31st day of July, 1914, the 
plaintifl and one J. A. Fagerberg were joint partners engaged in operating 
the roadhouse mentioned, and were then indebted to the Garstens Packing Com- 
pany in the sum of $6,274.47, besides Interest, on which last-mentloned date 
that Company commenced an action in the court below against the said J. A. 
Fagerberg to recover that alleged indebtedness, in which action a writ of at- 
tachment was duly issued and delivered to the défendant marshal for levy, 
under which writ he, through his deputy and codefendant, duly levied upon 
the property mentioned ; that on or about July 15, 1913, the said J. A. Fager- 
berg, for the purpose of cheating and defrauding the creditors of the said al- 
leged partners doing business under the alleged firm name of Fagerberg Bros., 
executed to the plalntifC in the présent action a pretended bill of sale, pre- 
tending to transfer and convey to the plaintifC H. M. Fagerberg ail of the 
property hère involved, and also other described property of the alleged co- 
partnership, which alleged conveyance the plaintiff in the présent action ac- 
cepted with full knowledge of its purpose, and without giving any considéra- 
tion therefor; that the amount so sued for by Garstens Packing Gompany 
was at the time of the levy due from tlie alleged copartnership to that Com- 
pany, and was subject to the levy made by the défendants to the action. 

The replication of the plaintiff put in issue the averments contained in the 
amended answer, and the case came on for trial before the court wlth a jury, 
which latter returned a verdict to the effect that the plaintifC was entitled to 
a return of the property, the value of which was flxed in the verdict, and 
assessed the damages sustained by the plaintiff by reason of its wrongful 
taking and détention at $4,725, and also returned answers to the foUowing 
spécial flndings submitted to them hy stipulation of the parties: 

"I. Was H. M. Fagerberg, on the 6th day of August, 1914, the sole and law- 
ful owner of the property described in the amended complaint, that is, the 
Bla.ckbum roadhouse, furniture and equipment, the barns and outbuildings, 
and the horses, harnesses, sleds, etc., as set forth in plaintifC's Bxhibit A, at- 
tached to the amended complaint? He was. 

"II. Was there a partnership existing between H. M. Fagerberg and J. A. 
Fagerberg at any time previous to the 6th day of August, 1914i? There 
was not." 

C. F. Wilt, of Tacoma, Wasli., and Lyons & Ritchie, of Valdez, 
Alaska, for plaintiffs in error. 

T. C. West, of San Francisco, Cal., and Donohoe & Dimond, of 
Valdez, Alaska, for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). The record 
shows that the complaint, in the action in which the attachment that 
was levied on the property hère in controversy was issued, was filed 
by Carstens Packing Company against J. A. Fagerberg, and contained 
two counts, the first being based upon a judgment therein alleged to 
hâve been recovered by the plaintiff company in February, 1913, in the 
superior court of King county, state of Washington, against J. A. 
Fagerberg, for $2,651.72, with interest, no part of which, it was al- 
leged, had been paid, and the second count alleged that between May 
10, 1914, and June 12th of the same year the plaintiff sold and deliv- 
ered to j. A. Fagerberg goods, wares, and merchandise of the agreed 
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value of $4,170.97, no part of which had been paîd, and ail of which 
was therein alleged to hâve been then due and owing to the plaintifE 
f rom the défendant J. A. Fagerberg. 

We do not find it necessary to décide whether upon such allégations 
a writ of attachment issued in that action could be legally levied upon 
property in the actual possession of one not a party to the action, on 
the theory that he was a partner of the défendant thereto (see Mason 
V. Eldred et al., 7i U. S. [6 Wall.] 231, 238, 239, 18 L. Ed. 7^i), for 
the jury in the présent case expressly found that the plaintiff in the 
présent action, H. M. Fagerberg, was not at the time of the levy com- 
plained of, and never theretofore had been, a partner of J. A. Fager- 
berg, the défendant to the action in which the attachment was issued. 

The main point contended for on behalf of the plaintiffs in error 
hère is that such fînding by the jury was unsupported by the évidence. 
It is true that the record contains some testimony, and shows some 
circumstances tending to support the claim that the two Fagerbergs, 
who, it appears, are brothers, were partners in the business at Black- 
burn, but there is much testimony disclosed and many circumstances 
shown by the évidence tending to support the conclusion of the jury 
that no partnership between them existed. And among the évidence 
going to sustain that conclusion is some of the testimony of Carstens, 
the président of Carstens Packing Company and its principal owner, 
in which he repeatedly stated that as early as 1907 he caused the store 
at Chititu, which had theretofore been conducted by a corporation 
called Nizina Trading Company, practically ail of the stock of which 
was owned by himself and one Myers, to be turned over to J. A. Fager- 
berg, and that he thereafter caused the Carstens Packing Company to 
furnish him with goods, wares, and merchandise and from time to 
time also fumished him with money, at ail times charging him there- 
with and looking to him alone for payment. It is undisputed that 
during much, if not ail of, that time the plaintiff in the présent case 
was a clerk in the store so conducted by J. A. Fagerberg, and there 
was évidence given tending to show, not only that Carstens was well 
aware of that fact, but of the further fact that his salary was in ar- 
rears to the extent of several thousand dollars. It further appears 
that subsequently J. A. Fagerberg transferred ail of his property in 
Alaska to his brother H. M. Fagerberg, but before doing so offered to 
transfer it to Carstens or his company, which offer was declined. 

We are unable to hold that the jury was not justified in finding that 
the défendant in error hère was not a partner of J. A. Fagerberg. 

The only other point in the case requiring spécial mention is the 
contention that the amount of damages awarded was unsupported by 
the évidence. As has been said, the jury awarded the plaintiff in 
the case $4,725, which amount was reduced by the court to $3,000 on 
the ground of excessiveness, and, the plaintiff consenting to the ré- 
duction, judgment was entered in his favor accordingly. An exami- 
nation of the record satisfies us that the évidence justified the action 
of the trial court. 

The judgment is affirmed. 
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In re FRANK. 

Appeal of SHEIBLEY TÏLEE CO. et al. 

(Circuit Court of Appeals, Third Circuit. February 23, 1917. Rehearing 

Denled March 9, 1917.) 

No. 2187. 

1. Appeal and Eeeor i©=5959(1) — Plbadinq <S=>236(1) — Review — Discrétion 

OF COUBT — Amendment to Pleading. 

The allovvance of amendments to pleadlngs is In the discrétion of the 
court, and such discrétion will ordinarily not be disturbed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3825, 
3826; Pleading, Cent. Dlg. § 601.] 

2. BaNKEUPTCT ®=>84 INVOLUNTART PROCEa}DINGS AilENDMENT VERIFICA- 

TION OF Pleading. 

Where It appeared at the trial on a pétition for involuntary bankruptcy 
that the pétition had not been verified, the refusai of the court to permit 
it to be verified, based on the ground that the testimony already given had 
shown that pctitioners had no personal knowledge of the facts which they 
sought to verify as within thelr linowledge, was not an abuse of discrétion. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 12ft-129.] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

In the matter of involuntary proceedings in bankruptcy against 
Charles Frank. From an order of the District Court dismissing the 
pétition (234 Fed. 665), the Sheibley Tyler Company and others, pe- 
titioners, appeal. Affirmed. 

Alexander Simpson, Jr., Jérôme J. Rothschild, and Joseph Stem- 
berger, ail of Philadelpiaia, Pa., for appellants. 

Clinton A, Sowers and Robert M. Bernstein, both of Philadelphia, 
Pa., for appellee, 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. This is an appeal from an order of 
the District Court, dismissing an involuntary pétition in bankruptcy 
against Charles Frank. The facts are as f oUows : 

On November 20, 1915, the pétition was filed, charging Frank with 
certain preferential payments, and also with the fraudulent removal of 
goods. He accepted service of the sub{KEna, entered an appearance 
and afterwards filed an answer, in which he denied the préférences 
and the fraudulent removal, but admitted the other averments in the 
pétition. He demanded a jury trial, and while this was proceeding, 
certain facts were testified to concerning the vérification of the péti- 
tion. The paper is regular on its face, and the oath is certified to by 
Meyer Sack, notary public, but his statement was shown to be untrue. 
Sack had apparently been guilty of flagrant misconduct, for the paper 
had been presented to the petitioners by I>aniel Meyers, an employé 
of one of the petitioners' attorneys, and none of the petitioners had 

^=aFoT otber cases see same topic & KBT-NUMBBR in aU Key-Kumliered Dlgeats & Indexes 
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sworn to it before Sack. Meyers (vvho also may hâve been a notary) 
did not attempt to administer an oath, and Sack's conduct seems to 
hâve been a deHberate violation of duty, which he did not try to ex- 
plain. Thereupon the bankrupt moved to dismiss the proceedings, al- 
leging that the pétition had not been properly verified, and that he had 
learned this fact for the first time at the trial. The petitioners offered 
orally to correct the admitted defect by taking the oath nunc pro tune, 
but the court refused to pennit the amendment and dismissed the pé- 
tition. A week later, the petitioners presented a formai application 
praying to be allowed to verify either as of November 20, or as of Feb- 
ruary 18 the date of the oral application. They attached a duplicate 
creditors' pétition properly verified, and asked also that the order of 
dismissal be vacated. To this the bankrupt filed an answer, and on 
the issue thus formed dépositions vvere taken and counsel were heard, 
the resuit being that the District Judge refused the amendment again, 
and adhered to his former order. The présent appeal attacks the cor- 
rectness of ail thèse rulings. 

[1] The reasons that moved Judge Thompson will be found in 
his opinion reported in 234 Fed. 665. We think it unnecessary to 
add much to what he has there said. While amendments are, and 
should be, freely allowed in the fédéral courts, it must not be for- 
gotten that the allowance is in the discrétion of the court, and that 
such discrétion will not ordinarily be disturbed. The record before us 
shows that the amendment was refused at the trial on the ground^that 
"the defect was jurisdictional and was not susceptible of amendment 
* * * that, there being no vérification made to the pétition, there 
was nothing to amend." This is the principal point of attack, and the 
appellants rely on the décisions in Leidigh Carriage Co. v. Stengel, 2 
Am. Bankr. Rep. 383, 95 Fed. 637, Z7 C. C. A. 210; Re MacNaugh- 
ton, 16 Fed. Cas. 323; Re Plymouth Cordage Co., 13 Am. Bankr. 
Rep. 665, 135 Fed. 1000, 68 C. C. A. 434; Re Vastbinder (D. C.) 11 
Am. Bankr. Rep. 118, 126 Fed. 417; Millan v. Exchange Bank, 24 
Am. Bankr. Rep. 889, 183 Fed. 753, 106 C. C. A. 327; Rvan v. Hen- 
dricks, 21 Am. Bankr. Rep. 571, 166 Fed. 94, 92 C. C. A. 78; Conway 
v. German, 21 Am. Bankr. Rep. 577, 166 Fed. 67, 91 C. C. A. 653 ; 
Re Pangborn (D. C.) 26 Am. Bankr. Rep. 40, 185 Fed. 673 ; Common- 
wealth V. Barnett, 199 Pa. 177, 48 Atl. 976, 55 L. R. A. 882 ; Walden 
V. Craig, 14 Pet. 147, 10 L. Ed. 393 ; Hardy v. Moore (D. C.) 4 Fed. 
843 ; Bank v. Manufacturing Co., 52 Fed. 98, 2 C. C. A. 637, 18 L. 
R. A. 201 ; Bowden v. Bumham, 59 Fed. 752, 8 C. C. A. 248 ; Nevada 
Co. V. Famsworth (C. C.) 89 Fed. 164; MacDonald v. Nebraska, 101 
Fed. 171, 41 C. C. A. 278; and Mexican, etc., Co. v. Ehathie, 189 U. S. 
76, 23 Sup. et. 610, 47 L. Ed. 715. 

[2] As it seems to us, however. the question thus raised need not 
be considered. Assuming, but not deciding, that the defects were juris- 
dictional but were also amendable, it is apparent from the opinion of 
the district judge that he rested his final action on another ground as 
well. The original pétition contained positive averments (not aver- 
ments on information and belief) that the acts of bankruptcy charged 
had been committed, and the amended pétition contains the same aver- 
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ments. The record before us does not show what the petitioners tes- 
tified to during the trial, but the trial judge (who heard this testimony) 
evidently regarded it as a contradiction of "the facts îiow sworn to," 
that is, the facts presented to him on the formai application to amend. 
He based his refusai, at least in part, on this contradiction, and as we 
hâve no means of reviewing the correctness of his statement we ac- 
cept it as true. If true, the court was asked to permit the filin g of an 
amended pétition in which the petitioners swore to positive averments 
of fact, although they had already testified that they had no such 
knowledge as would justify the averments. 

In refusing to allow the appellants to take such a contradictory at- 
titude, we cannot say that the court abused its discrétion, and accord- 
ingly the orders appealed frora are afifirmed. 



COLEMAN et al. v. TJNITBD STATES. 

(Circuit Court of Appeals, Sixth Circuit. March 6, 1917.) 

No. 2909. 

PoST Office i©=950 — Offenses— Evidence — Sufficibnct. 

In a prosecutlon under Peu. Code (Act March 4, 1909, c. 321) §§ 190, 192, 
35 Stat. 1124, 1125 (Comp. St. 1913, |§ 10360, 10362), for breaklng into a 
post office with Intent to commit larceny and lEor steallng stamps and mon- 
ey thereln, the property of the United States, évidence held sufficient to 
go to the jury. 

[Ed. Note.— For other cases, see Post Office, Cent. Dlg. §§ 87-89.] 

In Error to the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

J. W. Coleman and another were convicted under Pen. Code, §§ 190, 
192, of breaking into a post office with intent to commit larceny, etc., 
and they bring error. Affirmed. 

Geo. Du Relie, of Louisville, Ky., for plaintififs in error. 
Perry B. Miller, U. S. Atty., of Louisville, Ky. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Plaintififs in error and one Brayton were arrested, 
by virtue of an indictment under sections 192 and 190, respectively, ofi 
the Pénal Code of the United States, for breaking into the post office 
at Smithland, Ky., with intent to commit larceny, and for stealing post- 
age stamps and money belonging to the United States. Coleman and 
Harding (hereinafter called défendants) were tried; Brayton did not 
appear at the trial. At the conclusion of the testimony défendants 
asked direction of verdict in their favor, which was denied. There 
was a verdict of guilty, followed by judgment. 

The only question presented hère is whether the peremptory instruc- 
tion in défendants' favor should hâve been given ; that is to say, wheth- 
er the évidence was sufficient to warrant the verdict. Upon a careful 

®r»For other cases see same toplc & KEY-NUMBEB In ail Key-Numbared Dlgest» & Indexe» 
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considération of thc testimony, we think the motion to direct verdict 
was properly denied. 

Smithland is a town of a few hundred inhabitants located near the 
Ohio river, about 12 miles above Paducah ; it has no raiiroad and no 
electric lights ; its mail is brought in from a point several miles distant. 
The post office door was opened by a key on the night of March 19-20, 
the safe blown open apparently by nitroglycérine, and the stamps and 
money stolen therefrom, including considérable silver change. There 
were found in the store, among other things, a pick and wrench which 
the testimony tended to show w£re stolen on the night of the post of- 
fice robbery from a gênerai store situated a short distance from the 
post office; this store also having been entered by opening the door 
with a key. In blowing open the safe a cup of soap had been made 
in the upper end of the door, and soap had also been used in filling 
up the space in the door openings, to facilitate explosion. The soap 
had been spattered upon varions articles in the vicinity of the safe. 
There was also found a pièce of cloth, apparently brought there by 
the burglars. 

The défendants and Brayton had been in and about Paducah for 
several weeks before the robbery. There was évidence tending to 
show that they had no legitimate business there, that they were inti- 
mately associated, and that at différent times and places they registered, 
in the case of one or more of the parties, under names not always the 
same, and with given places of résidence not always the same; also 
that about three weeks before the robbery défendants and a third per- 
son came to Smithland in a gasoline motor boat owned by défendant 
Coleman; that they paid a short visit to the post office, with the an- 
nounced purpose of getting mail, and stayed at a hôtel at Smithland 
overnight; that the next morning they had the boat pump repaired 
in the rear of the store referred to, and had opportunity to see the 
location of the pick and wrench which were later stolen on the night 
of the post office robbery. There was évidence further tending to show 
that, on the evening of and before the robbery, a gasoline boat came 
up the river and landed a fraction of a mile below Smithland, and 
that the tracks of three persons were found the next morning leading 
from the place where the boat landed toward Smithland, and return- 
ing; that toward the following morning, and before daylight, a gas- 
oline boat went down the river between Smithland and Paducah ; that 
that morning Coleman's launch was found moored perhaps a mile 
below Paducah, not at a regular boat landing, and that Coleman had 
the boat taken away for repairs; there was évidence having a ten- 
dency to show that it was Cnleman's gasoline boat referred to which 
made this up and down trip on the night of the robbery. 

Défendants and Brayton were arrested at Paducah on the next eve- 
ning after the robbery. Soon after the arrest there were found in 
a grip, which the testimony tended to show belonged to défendant 
Harding, two pistols, a flashlight, a candie, and a pair of pants like 
the coat then worn by Coleman. There was testimony that on each 
of the three arrested was found more or less silver change of the kind 
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taken from the post office, and that on some of the money taken from 
one of the défendants was found soap ; that neither of the three would 
give any account of himself ; that in Brayton's grip were found two 
pistols, on one of which was soap — the évidence tending to show that 
one of thèse pistols belonged to Coleman. There was also testimony 
that on July 2d following the robbery a grip was found buried on the 
river bank, from 50 to 100 yards from the point where Coleman's 
boat was found moored on the morning following the robbery. In this 
buried grip were found a large quantity of stamps, identified by pack- 
age number as the stolen stamps in question ; also burglars' tools, fuse, 
and caps, and in addition a pièce of cloth resembling that found at the 
post office, also a bunch of keys, one of which would unlock the post 
office, and another would unlock the store door. 

There was further testimony tending, in greater or less degree, to 
connect défendants with the robbery. While the testimony was entirely 
circumstantial, it is a commonplace that circumstantial évidence, if of 
such character as to produce conviction of guilt beyond a reasonable 
doubt, is sufficient to sustain a judgment of conviction. As already 
said, we think the testimony presented a case supporting the verdict 
rendered. 

The judgment of the District Court is accordingly affirmed. 



CENTRAL R. CO. OF NEW .TERSEY t. PASLICK. 

(Circuit Court of Appeals, .Second Circuit. January 23, 1917.) 

No. 65. 

COMMERCE <S=>27(8) — Injuries to Servant — "Enqaoed in Interstatb Com- 
merce" — Repairing Car. 

A car repalrer, employed by an Interstate carrier, who was injured 
while worliing on a car belonging to another Interstate carrier, and 
which niust be returncd in interstate commerce, is not engagea in Inter- 
state commerce within the fédéral Employers* Liability Act (Act Aprll 22, 
1908, c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 8657-8665]). 

[Ed. Note. — For other définitions, see Words and Phrases, Slrst and 
Second Séries, Interstate Commerce.] 

In Error to the District Court of the United States for the East- 
ern District of New York. 

Action by Joseph Paslick against the Central Railroad Company of 
New Jersey. Judgment for plaintiff, and défendant brings error. Re- 
versed. 

Henry L. de Forest, of New York City, for plaintiff in error. 
Frank J. Felbel, of New York City, for défendant in error. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. Paslick sued in reliance on the fédéral 
Employers' Liability Act; and the only question hère presented is 
whether he received the injuries for which action is brought at a time 

<S=>For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexe» 
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when he was engaged in the défendant in error's share of Interstate 
commerce. Pedersen v. Railway, 229 U. S. 146, 33 Sup. Ct. 648, 57 
h. Ed. 1125, Ann. Cas. 1914C, 153; North Carolina R. R. Co. v. 
Zachary, 232 U. S. 248, 58 L. Ed. 591, Ann. Cas. 1914C, 159.^ That 
he was a servant of the railroad company is admitted. Plaintiff below 
was a helper in the blacksmith shop appartenant to and part of the 
repair establishment of the railroad company, a carrier admittedly en- 
gaged in interstate commerce. It ïs, in eflfect, the finding of the jury 
that Paslick was hurt by the négligent descent of a steam hammer 
which at the time was working on the repair of a Baltimore & Ohio 
car. From this fact it is urged that the repair of a car — an instru- 
mentality of commerce belonging to another interstate carrier, which 
must hâve corne from another state, would naturally there retum, and 
is only used and usable in that movement which is commerce — brought 
Paslick within the Pedersen Case, supra, and enabled him (as may 
be inferred from the pleadings) to évade the opération of the New 
Jersey Workmen's Compensation Law (P. L. 1911, p. 134). 

It is not profitable to discuss the cases following the Pedersen 
décision, further than to point out that in Chicago, etc., R. R. v. 
Harrington, 241 U. S. at page 180, 36 Sup. Ct. 517, 60 L. Ed. 941, it 
was held that the true test of employment in interstate commerce in 
the sensé intended by the statute is, "Was the employé at the time of 
the injury engaged in interstate transportation or in work so closely 
related to it as to be practically a part of it?" This décision was filed 
after trial in thé court below, and was hère relied on as leaving to 
the jury the duty of answering under the évidence herein the ques- 
tion above stated. On the day this writ was argued, however, the 
Suprême Court rendered judgment in Minneapolis, etc., Co. v. Win- 

ters, 242 U. S. 353, 37 Sup. Ct. 170, 61 L. Ed. (No. 420 Oct. 

Term, 1916), and declared in respect of a plaintiff who was repairing 
an engine which had been used in hauling trains both in intrastate 
and interstate commerce, and was so used after the plaintiff's injury, 
that such facts did not show engagement in interstate commerce. 

"This [sald Holmes, J.] Is not like the matter of repairs upon a road perma- 
iiently devoted to commerce among the states. An engine, as such, is not per- 
manently devoted to any klnd of trafBc, and it does not appear that this 
engine was destined especially to anything more definite than such business 
as it might be needed for. * * • It simply had flnished some interstate 
business and had not yet begim upon any other. Its next work, so far as 
appeai's, might be interstate" or not. "At the moment it was not engaged in 
either. Its character as an Instrument of commerce depended on Its employ- 
ment at the time, not upon remote probabilitles or upon accidentai later 
events." 

This language affixes a meaning to évidence legally identical with 
that offered herein, and furnishes a rule of interprétation binding on 
lower courts. If the repair of an engine in the intervais between its 
interstate occupations is not sufficiently close to commerce to be a part 
of it, the repair of a car, which moves only when the engine hauls it, 
is certainly no doser. 

Judgment reversed. 

1 34 Sup. Ct. 305. 
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HOLBROOK, CABOT & ROLLINS CORP. v. SPBRLING. 

(Circuit Court of Appeals, Second Circuit. January 9, 1917.) 

No. 56. 

Action <S=a23 — Release — Mistake — Actio:s at Law. 

While plaintiff, in an action at law, can admit that because of fraud he 
Bigned the paper called a release, but that he did net exécute it as a 
release, re cannot avoid a release signed by hlm as suer, for omission of a 
provision of the eontract agreed on, even if it was omltted by mutual mis- 
take ; his remedy in such case being in equity. 

[Ed. Note.— For other cases, see Action, Cent Dlg. §§ 146-152.] 

In Error to the District Court of the United States for the East- 
em District of New York. 

Action by Hugo Sperling against the Holbrook, Cabot & RoUins 
Corporation. Judgment for plaintiff, and défendant brings error. 
Reversed, and remanded for a new trial. 

It appeared without contradiction that Sperling had been an employé of the 
llolbrooli Corporation, and in its service received personal injuries. For 
thèse injuries he signed a release in ordinary form, whereby he discharged the 
corporation f rom ail "demands of any kind" which he then had or might there- 
after hâve "for personal injuries, breach of eontract, or any other liability 
whatsoever by reason of any and ail matters and things" occurring on the 
day he was hurt. The expressed considération for this release was a weekly 
allowance to be paid him until such tlme as he should be able to résume work. 
Sperling reeovered and resumed his occupation vrtth the Holbrooli Company. 
Some six months after such resumption of work he was discharged, and theu 
began an action against his late employer upon the same demand that he 
had released. That action was dismissed. He then instituted the présent suit, 
claiming that it was a part and condition of the compromise evidenced by the 
release that he should be employed by the défendant for the balance of his 
natural Itfe, and assigned as breach of that eontract the discharge aforesaid. 

Défendant denied any such eontract, agreement, or promise, and alleged that 
Sperling's discharge was caused by his own misconduct, in that he became in- 
toxicated and attempted to assault a fellow workman with an ax. The re- 
lease was pleaded in bar of this suit, together with other défenses; but the 
trial court submitted it to the jury to déclare whether the eontract sued on 
had been made, and, if made, broken. Sperling had a verdict, and this writ 
was sued out to the judgment thereupon. 

Benjamin Patterson, of New York City (George Bell, of New York 
City, of counsel), for plaintiff in error. 

Baltrus S. Yankaus, of New York City (Frank J. Felbel, of New 
York City, of counsel), for défendant in error. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). This 
action i's at law, and the complaint does not attempt to allège fraud. 
The plaintiff below can read and write, and admitted that he had read 
at least a portion of the release he signed, but averred that it did not 
represent ail of the promises made to him by the représentative of his 
employer who settled the claim, viz. it omitted the agreement for life 
employment. 

@=3FoT other cases se* same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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XJ-iïder the pleadings in this action and the facts shown the releaso 
Avas a bar. Where fraud is asserted, a plaintiff may admit that he 
signed a paper called a release, yet assert that he did not exécute it 
as a release; and if the jury finds fraud in the exécution of the instru- 
ment it may be held for naught. De Lamar v. Herdeley, 167 Fed. 
530, 93 C. C. A. 239; and see Drobney v. Lukens, etc., Co., 204 Fed. 
11, 122 C. C. A. 325. This is as far as it was possible to go in an 
action at law, where a release under seal had been pleaded. On this 
plaintiff's own story, there was no more than an omission from a docu- 
ment intended as a release, and which the plaintiff examined before 
exécution being able to read and understand it. Even mutual mistalce 
will not at law overcome stich a document, nothing but proven fraud 
in its exécution will do that. His remedy, if any, was in equity. 

Judgment reversed, with costs, and cause remanded for a new triaL 



SCHUN.VEMUNK CONST. CO. v. SBARATTA. 

(Circuit Court of Appeals, Second Circuit. January 16, 1917.) 

No. 125. 

Masteb and Servant <g=»286(3) — Injubies to Servant — Question fob Jubt— 
Safe Place to Wobk. 

Where an employer directed an Ignorant immigrant to load gravel from 
a gravel bank Into a wagon by standing between the wagon and the gravel 
bank, without warnlng him of the danger or taking any précautions, and 
the gravel bank caved on Mm and klUed him, the (luestlon whether the 
employer negligently failed to furnish a safe place to work was propcrly 
submitted to the jury. 
[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 1010.] 

In Error to the EHstrict Court of the United States for the South- 
ern District of New York. 

Action by Giuseppe Sbaratta, as administrator of Rosario Sariti, 
deceased, against the Schunnemunk Construction Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

On writ of error to review a judgment in favor of the défendant in 
error who, as administrator of Rosario Sariti, deceased, brought this 
action to recover damages for the death of the said Sariti. His death 
is alleged to hâve been caused by the négligence of the Schunnemunk 
Construction Company in failing to provide suitable means and ap- 
pliances and a safe place in which to work, while he was engaged, with 
others, in removing gravel from a bank located at Chester, N, Y. 
The jury found a verdict in favor of the plaintiff for $4,500. 

Elwood G. Smith, of Monroe, N. Y. (Herbert C. Smyth and. James 
B. Mackie, both of New York City, of counsel), for plaintiff in error. 

Nelson L. Keach, of New York City (Samuel F. Frank, of New 
York City, of counsel), for défendant in error. 

Beforé COXE, and WARD, Circuit Judges, and AUGUSTUS N. 
HAND, District Judge. 

(g=»For otber cases see same topic &.K£Y-NUMfiER in ail Key-Numbered DigesU & ludexes 
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COXE, Circuit Judge. The plaintiflf's intestate was killed by being 
buried under a gravai bank where he and two other laborers were at 
work. He was dead when his body was discovered. He had been in 
this country but three days when the accident occurred. The wagon 
which was being loaded with gravel was only a few feet from the 
bank. and in this space the plaintiff's intestate and two other Itahans 
were, by the direction of the défendant, at work shoveUng gravel, 
when the upper part of the bank suddenly slid down and caused the 
accident. There were minor disputes upon the évidence but thèse 
were disposed of by the verdict of the jury. The testimony warranted 
the finding that plaintiff's intestate, an ignorant Italian, was directed 
by the defendant's agents to do work of a dangerous character with- 
out providing safeguards or informing him of the hazardous condi- 
tions which he was likely to encounter and of the method of avoiding 
them. 

That the accident might bave been avoided if the défendant had 
taken a few necessary précautions is clearly shown. The work might 
bave been begun at the top and sufficient gravel removed there to pre- 
vent the sliding of the entire bank. Surely no more dangerous condi- 
tions could bave existed than those adopted by the défendant. By 
sending the men to work beneath the almost perpendicular embankment 
with the horses and wagon very near the base, they were making the 
théâtre of opération so contracted that escape was rendered well nigh 
impossible if a slide occurred. The case was presented to the jury 
by a clearly stated and impartial charge and no exception relating 
thereto bas been argued in this court. 

We are fully convinced that it would bave been error to bave taken 
the case from the jury. The controUing question was one of fact. 
An ignorant man was required by his employer, who knew or should 
bave known the character of the business in hand, to worfc beneath 
an almost perpendicular wall of gravel which fell without warning 
and buried the plaintiff's intestate under a mass of earth and stones. 
This occurred without any précautions on the part of the défendant 
or notice that snch danger was to be apprehended. 

We think the record shows that the paramount and controlling ques- 
tions were of fact and that it would bave been error to withdraw thèse 
questions from the jury. 

The case was properly sent to the jury and the judgment is afïirmed 
with costs. 
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M. C. KISBR C?0. et al. t. CENTRAL OF.GEORGIA RT. CO. et 3L 

(Circuit Court of Appeals, Pifth Circuit. February 5, 1917.) 

No. 3011. 

Appeal from the District Court o£ the United States for the South- 
ern District of Georgia ; Wm. Wallace Lambdin, Judge. 

Suit by the M. C. Kiser Company and others against the Central of 
Georgia Railway Company and others. Complatnants appeal from an 
order vacating a temporary restraining order and refusing to grant 
an interlocutory injunction. Affirmed. 

For opinion below, see 236 Fed. 573. 

William A. Wimbish and Charles E. Cotterill, both of Atlanta, Ga.. 
for appellants. 
T. M. Cunningham, Jr., of Savannah, Ga., for appellees. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

PER CURIAM. The appellants brought their bill against the Cen- 
tral of Georgia Railway Company and the Océan Steamship Com- 
pany of Savaimah, praying that the appellees be enjoined from increas- 
fng the rates on boots and shoes from Boston, Providence, and New 
York to Atlanta until the Interstate Commerce Commission should 
hear and détermine the reasonableness and justice of the existing 
rates. The rate from said points of origin to Atlanta was 95 cents 
per hundred pounds. On August 1, 1916, the principal carriers par- 
ticipating in said traffic, including the appellees, filed and published 
in accordance with the Act to Regulate Commerce, a tariff to become 
effective September 15, 1916, increasing the rate on said commodity 
to $1.19 from Boston and Providence to Atlanta, and $1.14 from New 
York to Atlanta. 

The bill was filed September 12, 1916, and on the same day a tem- 
porary restraining order was granted, and a rule to show cause why 
an interlocutory injunction should not be granted was issued, return- 
able September 22, 1916. Upon the hearing of the rule to show cause, 
the temporary restraining order was dissolved, and the interlocutory 
injunction was refused. This appeal is from an order vacating the 
temporary restraining order and refusing to grant an interlocutory in- 
junction. 

We find that the reasons given by the District Judge in 236 Fed. 
573, fully cover the points in the case and justify the conclusion 
reached. 

The decree is affirmed. 
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DOYLE V. MITCHELL BROS. CO. 

(Carcuit Court of Appeals, Sixth Circuit. February 16, 191T.) 

No. 2864. 

On motion for rehearing. Denied. 

For opinion on appeal, see 23.S Fed. 686, — C. C. A. — . See, 
also, 225 Fed. 437. 

PER CURIAM. We hâve held the application for rehearing in 
the expectation that the deci.sion of the Suprême Court in Von Baum- 

bach V. Sargent, 242 U. S. 503, 37 Sup. Ct. 201, 61 L. Ed. , might 

affect the reasoning or the conclusions of our opinion in this case. The 
opinion in that case was announced on January 15, 1917. It does not 
consider those features of the case that are hère involved, and so does 
not add to the existing knowledge on those subjects. 

The merits of the pétition hâve been considered, and we are not 
convinced that there was any substantial error in the opinion. 

The pétition is denied. 



NORTHROP et al. v. DRAPER CO. 
(Circuit Court of Appeals, E^lrst Circuit. January 9, 1917.) 

No. 1236. 

1. Patents ©=»137— Constbuction and Opebation of Assignment— Right oi" 

ASSIGNOB TO ReISSUE. 

An assignée of tlie Northrop patentée. No. 987,817, for a misthreading 
device for looms, helA entitled to a spécifie enforcement of ttie implied 
covenant of the patentée, as assigner, to exécute an application for a re- 
issue on the ground that through inadvertence the language of the 
spécification and certain of the claims mis-stated the mode of opération of 
a certain feature of the device intended to be covered by the patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 199.] 

2. Patents <®=137—Assiqnmeni^-Consteuction— Implied Covenant to Ap- 

PLT FOE Reissue. 

An assignment of an application for a patent to the aSsignee, his hoirs, 
executors, administrators, and assigna, with the patent to be issued there- 
on and any right to a reissue, carries with it an Implied covenant, vphich 
runs with the grant, that the assignor will make application for a reissue 
in case the patent manifests an intention to clalm a feature disclosed 
therein, but which it fails to state accurately in a claim ; and such im- 
plied covenant is not defeated as to subséquent assignées by a further 
covenant, personal to the flrst assignée, and which does not run with the 
grant, to make such an application if the assignée shall deem It necessary. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 199.] 

3. WoBDS AND Phrases— "HoppER Misthkead"— "Real Misthread." 

As applied to looms, a "hopper misthread" is one that occurs (ollowlng 
the act of replenishment, by the thread beeoming broken at the moment 
of transfer or prior to the arrivai of the shuttle in the box at the side 
of the loom remote from the hopper. A "real misthread" occurs afler the 
shuttle is replenished by a new bobbin, a laying of fllling in the shed on 
the flrst picTi of the shuttle, and failure of fllling on the retum pick, due to 

S£=>For other cases see same topic & KKY-NUMBER In ail Key-Numbered Digests & Indexes 
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breakage. In the case of a hopper mlsthread no fllling la laid on the 
flrst piek, or on the return pick of the shuttle ; while in the case of a real 
misthread fllling is laid on the flrst pick, but not on the return pick, and, 
as the shuttle, under such circumstances Is not replenished when it reaches 
the hopper side of the loom, no fllling is laid on the subséquent picks of 
the shuttle preceding replenishment. 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Frédéric Dodge, Judge. 

Suit in equity by the Draper Company against Jonas Northrop and 
another. Decree for complainant, and défendants appeal. Affirmed. 

Horace Van Everen, of Boston, Mass., for appellants. 
W. K. Richardson, of Boston, Mass., for appellee. 

Before BINGHAM, Circuit Judge, and HALE and MORTON, Dis- 
trict Judges. 

BINGHAM, Circuit Judge. This is a bill for spécifie performance 
of an alleged agreement, wherein it is sought to hâve the défendant 
Northrop exécute an application for a reissue patent covering an in- 
vention made by him and now ovi^ned by the plaintifï, and to hâve the 
défendant Draper restrained from in any way interfering with North- 
rop's taking such action as may be necessary to obtain the reissue. 
The case is hère on an appeal by the défendants from a decree of the 
District Court ordering Northrop to exécute the application. 

[1] It appears that on March 28, 1911, United States letters patent 
No. 987,817 were issued to défendant Draper, assignée of Northrop, 
on an application filed by the latter July 12, 1910, for an invention for 
misthreading devices for looms, and that on September 8, 1911, the 
défendant Draper assigned the invention and patent to the plaintiff. 
In Februâry, 1915, the plaintifï discovered that the langitage employed 
in the spécification of the patent (page 3, line 86) misstated the mode 
of opération of a certain feature of the device, and that a like misstate- 
ment was incorporated in claim 8 (lines 103 and 104, page 4), render- 
ing it defective. It was also discovered that in daim 6 the séquence of 
events upon which, in the opération of the device, it was stated in the 
claim that the loom would stop, was defective, in that the loom would 
not stop upon such séquence. Shortly after discovering thèse defects 
the plaintiff sent an application for reissue, embodying the desired cor- 
rections, to the défendant Draper, with a request that he présent it to 
Northrop for his signature. Draper later returned the application un- 
executed, with the statement : 

"That if the claims were amended as proposed by the reissue they would 
be broader than the invention • • * whlch the application for the original 
patent was intended to cover." 

On this appeal the défendants concède that the defects complained 
of in the spécification (line 86, page 3) and in claim 8 (lines 103 and 
104, page 4) are obvious defects, and the desired corrections should be 
made, as they may properly be predicated upon the invention intended 
to be patented in the original patent. The controversy, therefore, is 
limited to the correction which the plaintiff asks to hâve made in claim 
]6. The défendants' contention is that the correction sought as to claim 
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6, if allowed, would resuit in introducing into the reissue patent a daim 
for a diflferent invention from the one patented or intended to be pat- 
ented in the original patent, and would also resuit in a broadened re- 
issue. 
The Revised Statutes of the United States provide : 

"Sec. 4916. Whenever any patent Is inoperative or Invalid, by reason of a 
détective or insufficlent spécification, or by reason o( the patentée clalmlng as 
his own invention or dlscovery more than he had a rlght to claim as new, If 
the error bas arisen by inadvertence, accident, or mistake, and without any 
fraudulent or deceptive intention, the Commlssloner shall, on the surrender 
of sueh a patent and the payment of the duty required by law, cause a new 
patent for the same invention, and in accordance with the corrected spécifica- 
tion, to be Issued to the patentée, or, in the case of hls death or of an asslgn- 
ment of the whole or any undlvided part of the orignal patent, then to hls 
executoTs, administrators, or asslgns, for the unexpired part of the term of 
the original patent. * • • The spécifications and claim in every sueh case 
shall be subject to révision and restriction in the same manner as original 
applications are ; * » • but no new matter shall be introduced into the 
spécification, nor in case of a machine patent shall the model or drawings be 
amended, except each by the other." Comp. St. 1913, § 9461. 

In Stafford Company v. Coldwell-Gildard Co.. 202 Fed. 744, 121 C. 
C. A. 110, Judge Putnam, in discussing the above statute, said: ' 

"Two leading and imperative requirements stand in the path of a reissue : 
First, that the error must hâve arisen 'by inadvertence, accident or mistake' ; 
and, second, that the new patent is to be for the 'same invention.' Conse- 
quently, it must appear, in some manner provided by law, that the invention 
for which the reissue Is granted was In the contemplation of the patentée at 
the outset, and that he falled to acquire It by reason of 'inadvertence, acci- 
dent or mistake.' 

"Starting with thèse propositions, the raies which govern the commissioner 
and the courts are those applled by the fundamental prlnclples of equlty, that, 
in order to relieve against 'inadvertance, accident or mistake,' there must be 
clear and positive proof that there was sueh 'inadvertence, accident or mis- 
take,' and that the party asking for relief acquires no more than he was orig- 
Inally entitled to. The burden of maintaining the facts to which thèse re- 
quirements relate is of a character that requires clear and positive proof, 
in harmony with the unlversal rules of equity not to dlsturb the existlng status 
except by proof of that character. No mère Inferences can take the place of 
sueh proof. Ordinarily, what Is ealled for by the words 'same invention' 
should appear in some way on the face of the original patent, and it cannot be 
gathered from mère inferences or suggestions with référence to what the 
patentée mlght or might not hâve conceiveâ." 

The first question, therefore, is: What was the invention intended 
to be covered by the original patent as manifested by the terms em- 
ployed in that instrument? 

The patent is entitled "An improvement in misthreading devices," 
and relates particularly to looms of the fiUing replenishing type, where- 
in at desired times a fresh supply of filling is automatically furnished. 
In looms of this character the shuttle is thrown from the hopper side 
of the loom through the shed, across the warp, to the opposite side of 
the loom. Following this flight of the shuttle the lay beats up, press- 
ing the thread just laid against the fell of the cloth, and is at once 
withdrawn. The shuttle then makes its retum flight through the shed 
to the hopper side of the loom, and is then followed by another beat of 
the lay, and so on. The first pick of the shuttle and the succeeding 
239 ]f .-^6 
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beat of the lay are known respectively, as the "detecting pick" and the 
"detecting beat," and the return pick of the shuttle and the foUowing 
beat of the lay are known as the "nondetecting pick" and the "nonde- 
tecting beat." When the filling becomes exhausted, or breaks, a new 
bobbin is transferred from the hopper to the shuttle to replenish the 
filling, and this is done without stopping the loom. The free end of 
the thread of each bobbin is attached to the hopper, so that, when the 
shuttle containing the bobbin is thrown through the shed, the thread 
is left in the shed to be beaten up by the lay. 

[3] In thèse looms certain defects of opération are liable to occur 
when replenishment takes place. They are spoken of in the patent as 
hopper misthreads and a real misthread. A hopper misthread is one 
that occurs foUowing the act of replenishment by the thread becoming 
broken at the moment of transfer or prior to the arrivai of the shuttle 
in the box at the side of the loom remote from the hopper. A real 
misthread occurs after the shuttle is replenished by a new bobbin, a 
laying of filling in the shed on the first pick of the shuttle, and failure 
of filling on the return pick due to breakage. This occurrence usually 
takes place because the shuttle is not properly threaded foUowing re- 
plenishment. It will be noted that in the case of a hopper misthread 
no filling is laid either on the first pick or the return pick of the shuttle, 
while in the case of a real misthread filling is laid on the first pick, 
but not on the return pick, and, as the shuttle, under such circumstanc- 
es, is not replenished when it reaches the hopper side of the loom, no 
filling is laid on the subséquent picks of the shuttle preceding replen- 
ishment. 

Prior to the patent in suit devices had been made to stop the loom 
on two hopper misthreads in succession, but in such devices, should 
filling be laid once on a detecting pick foUowing a hopper misthread, 
the stop mechanism would return to its normal or initial position, so 
that, to effect stoppage of the loom thereafter, two successive hopper 
misthreads were required, with the resuit that loom stoppage for a real 
misthread was precluded, and the loom would continue to operate until 
the hopper became exhausted. 

In the spécification, where the inventer first considers the object to 
be accomplished by his invention, he states it to be : 

"To provide means whereby, if fllUng is absent on two alternate detecting 
beats, the loom wlU stop, regardless of whether filling is présent or not on 
the Intermediate beat." 

This is only another way of saying that, if filling is absent on tAvo 
successive hopper misthreads foUowing replenishment due to a first 
absence of filling, or if a real misthread occurs foUowing replenish- 
ment due to a first absence of filling, the loom will stop, and also for 
saying that, if fiUing is absent on a first detecting beat, causing ^-eplen- 
ishment, présent or absent on the next detecting beat, and absent on the 
next detecting beat, the loom wiU stop, and manifests an intention to 
disclose means for loom stoppage upon two successive hopper mis- 
threads and also upon a real misthread. AU three statements are but 
diflferpnt methods of saying the same thing. 
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There is also one other place in the spécification where the inventer 
States the object of his invention as follows: 

"Thus in the présent Invention It will be noted that upon the occurrence 
of a double liopper mlstliread the looni will stop, and will also be stopped by 
the occurrence of a reil misthread; in other words, the loom will stop if on 
two alternate detecting beats the filling be absent, that is, if It be absent on 
one detecting beat, présent on the next detecting beat, and absent on the next 
detecting beat the loom will stop." 

In the foregoing sentence it is apparent that the inventer was un- 
dertaking to state the object of his invention in three ways, each of 
which is the équivalent of the other two. He there states as his first 
proposition that the loom will stop "upon the occurrence of a double 
hopper misthread," and also "by the occurrence of a real misthread" ; 
and, in prefacing tlie second and third clauses of the sentence by the 
phrases "in other words" and "that is," he indicates that he was un- 
dertaking to restate in différent language in each clause the same thing 
which he had previously stated in the first clause. There can be no 
question but that the second clause states the exact équivalent of the 
first clause ; and the third clause, although clearly intended to state the 
équivalent of the two preceding clauses, is manifestly def ective and in- 
complète, for it f ails to employ language conveying the équivalent idea 
of loom stoppage on the occurrence of a double hopper misthread. To 
hâve carried out the idea intended to be conveyed, the third clause 
should hâve read : 

"That is, if it be absent on one detecting beat, présent or not on the next 
detecting beat, and absent on the next detecting beat the loom will stop." 

Its meaning, however, is clear when read in connection with what 
précèdes it. 

We hâve also examined carefuUy the remaining provisions of the 
spécification, including the drawings, and, in particular, the portions 
providing means and describing their workings for accomplishing loom 
stoppage, and find that they are ail based upon the idea of providing 
means for loom stoppage upon the occurrence of either of two sé- 
quences — a double hopper misthread or a real misthread — and that no 
means are disclosed in the spécification for loom stoppage upon the 
occurrence of a séquence consisting of a real misthread alone. 

Now, as to the claims of the patent: An examination shows that 
some of them claim means for loom stoppage in gênerai terms, while 
others set forth the particular means by which this object is to be 
accomplished. But in every one of them, apart from claim 6, means 
are claimed for loom stoppage upon the occurrence of two séquences 
consisting, one of a double hopper misthread and the other of a real 
misthread, and not upon the occurrence of a single séquence consist- 
ing of a real misthread alone. 

Thus far it is clear, both as to spécification and claims, that the in- 
ventor has not disclosed an intention of providing means for loom stop- 
page upon the occurrence of a séquence constituting a real misthread 
alone. It remains, however, for us to consider claim 6. This daim 
reads: 
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"In a loom of the character described, tte combinatlon of means for def ect- 
ing the présence or absence of fllling in the shed, filling replenlshlng controUiug 
means adapted to be actuated when fllling Is absent on a detecting beat, and 
means for stopping the loom when the fllling Is absent on a detecting beat fol- 
lowing replenlshment, présent on the next detecting beat, and absent on the 
next detecting beat." 

It is conceded that the claim purports to state that the loom will stop 
on the occurrence of the following séquence : Absence (replenishment), 
absence (replenisliment), présence, absence ; that it calls for mechanism 
for loom stoppage on the occurrence of a single séquence composed 
of a hopper misthread and a real misthread ; and that the spécifica- 
tion discloses no means by which the loom will stop upon that séquence. 

The plaintiff desires to amend the claim by striking out the word 
"following," and inserting in its stead the word "causing," so that the 
portion of the claim material for our considération would read : 

"Means for stopping the loom when the fllling is absent on a detecting beat 
ccmsing replenishment, présent on the next detecting beat, and absent on tlie 
next detecting beat." 

It is thus seen that the unamended daim calls for means for loom 
stoppage upon the séquence of a hopper misthread and a real misthread, 
and that the spécification does not provide means for loom stoppage, 
either upon the séquence of a hopper misthread and a real misthread, 
or upon that of a real misthread alone. 

While it is true that tlie spécification does not disclose means for 
loom stoppage upon a real misthread alone, it is equally true that 
amended claim 6 does not call for means which will function on such 
a misthread alone, but for means that will function on a real misthread, 
even though they will also function upon a double hopper misthread, 
and that, to this extent, the intention of the inventor as- to this feature 
of his invention is manifest : (1) Because it is not covered by the other 
claims of the patent; and (2) because claim 6, as originally drawn, 
is wholly inoperative and could hâve been intended to cover no other 
feature of the invention. In other words, although the means disclosed 
in the spécification function in two ways, the inventor is not precluded 
from having a claim for those means based upon their functioning 
in one of the ways disclosed, and is entided to hâve it, inasmuch as his 
intention to claim it is disclosed in the patent. 

Whether a device disclosing means that would operate on a real mis- 
thread alone would infringe claim 6 as amended is of little conséquence 
in this proceeding, as we think the patent clearly discloses an intention 
on the part of the inventor to claim means that will function on a real 
misthread and produce loom stoppage, although they may also function 
on a double hopper misthread, and that the use in the claim of the 
word "following," instead of "causing," was, as found by the court 
below, due to "inadvertence, accident or mistake" on the part of the 
solicitor. 

We do not regard the rule—- that a reissue which broadens a patent 
cannot be had af ter two years from the granting of the patent — as àp- 
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plicable to the facts in this case: (1) Because amended claim 6 is not 
broader than original claim 6, as each calls for a single séquence of 
misthreads; and (2) because amended claim 6, as understood, does 
not introduce a distinct invention from that shown in the patent, but 
covers means disclosed in the spécification which the inventor intended 
to claim in original claim 6. 

As to the défendants' contention that it was the duty of the plaintiff, 
immediately after purchasing the patent, to hâve caused an examina- 
tion to be made for the purpose of ascertaining whether claim 6 cov- 
ered the scope of the intended invention and the détection of any error 
that might exist therein, we think it sufficient to say that the évidence 
discloses that, shortly after the plaintiff purchased the patent, it caused 
its experts to make an examination of it with this object in view, and 
that their examination failed to disclose the defects now complained of , 
and that they were not discovered until February, 1915, when the 
plaintifï's expert, on examining a device v^rhich the défendants had put 
upon the market, discovered that it embodied means causing loom 
stoppage on a real misthread, and, knowing that this was one of the 
fundamental features of the patent in question, again made an exam- 
ination of the patent and disccyvered the defects hère complained of. 
This évidence, instead of tending to show a failure on the plaintiff 's 
part to take reasonable steps for the ascertainment of any defects that 
might exist in the patent, discloses that it took such steps as it, in the 
exercise of reasonable care and prudence, was called upon to take, and 
that the failure to discover the defect in claim 6 was due to no fault 
on its part. 

Furthermore, we do not think that the défendants are in a position 
to assert rights due to action taken by them in reliance upon the plain- 
tiff's conduct in failing at an earlier date to ascertain the defects in its 
patent and apply for a reissue. The défendants do not stand in the 
shoes of a person acting in good faith in reliance on plaintifï's conduct ; 
for défendant Northrop was the inventor of the patent, and défendant 
Draper the party to whom it was issued, and the former, by reason of 
his knowledge of the scope of the invention, would be far more repre- 
hensible for failure to ascex'tain defects in the claim than would be 
the plaintiff. Besides this, in their answer, the défendants admit that 
in 1913 their attention was "called to the fact that claim 6 was not 
predicable upon the structure illustrated and described in the spécifica- 
tion of the patent," which information was apparently acquired prior 
to their taking action in the way of producing and putting upon the 
market devices providing for loom stoppage upon a real misthread. 
The défendants, therefore, in 1913, and probably at an earlier date, 
knew that claim 6 was defective, in that it did not state what it was in- 
tended to claim. 

[2] As we regard the remaining questions raised on this appeal 
rightly determined in the court below, it is not our purpose to again 
review any of them, except the one as to whether the défendant North- 
rop is under an obligation to the plaintiff, express or implied, to make 
application for a reissue. The assignment was to Draper, his heirs, 
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executors, administrators, and assigns, and was of the invention dis- 
closed in the application, the patent to be issued thereon, and any right 
to a reissue. If Northrop had net inserted an express covenant for 
further assurance in the assignment, it cannot be doubted that a cove- 
nant would be impHed to this extent, at least: That Northrop would 
make application for reissue in case the patent manifested an intention 
to claim a feature disclosed therein, but which it failed to state ac- 
curately in a claim, The implied covenant would be for the benefit 
of the grant, and the grant being to Draper and his assigns, would 
inure to the plaintiff. The contention is made that the express cove- 
nant is a restricted covenant; that is, that it confers rights upon 
Draper less than an implied covenant would confer, and that, because 
of this, no covensuit can be implied in favor of the grant and, being 
Personal to Draper, will not inure to the plaintiff. But we do net 
regard the express covenant as of less scope than the one that would 
be implied. It imposes, rather, a greater obligation, in that it requires 
Northrop to apply for a reissue if Draper deems it necessary, and 
under circumstances to which the implied covenant would not extend. 
The rights conferred by the express covenant beyond what would be 
implied, being personal to Draper, would not run with the grant ; but, 
in so far as the rights conferred are only what would be contained 
in the implied covenant, it is évident it was intended they should inure 
to an assignée; otherwise, the full enjoyment of the grant could not 
be had by Draper's assigns, which it was expressly stipulated they 
should possess. 

It having been determined that the plaintiff is entitled to a reissue 
for the purpose of correcting claim 6, and it being conceded by défend- 
ants that the plaintiff is entitled to the corrections desired in the spéci- 
fication (line 86, page 3) and in claim 8 (lines 103, 104, page 4), the 
decree of the District Court must be affirmed. 

The decree of the District Court is affirmed, with costs to the ap- 
pellee. 
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MONROB V. BRESEE. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1917.) 

No. 2355. 

1. Patents <©=»328— Validitt— Road Levelino Machine— Pbioe Public Use. 

The Monroe reissue patent, No. 13,708, for a road levellng machine, 
heîd void because of tlie unrestricted sale to a townshlp for actual public 
use of one of the machines more than two years before the filing of the 
application for the original patent. 

2. Patents ®=>76— Validity— Pkior Public Use. 

After proof of the sale without réservation of a machine for actual use 
more than two years before application for a patent tlierefor, évidence as 
to whether the patentée regarded it as a completed or expérimental ma- 
chine is immaterial. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 92, 98.] 

3. Patents <S='310(9), 311 — Suit fob Infringemeni^13efenses. 

Objection to proof of prior public use, pleaded generally in the answer 
in an infringement suit, on the ground that notice of the names of the 
alleged users, required by Rev. St. g 4920 (Comp. St. 1918, § 9466), had 
not been given, is waived by failure to move to strike out the défense as 
InsutBcient, or to object to the évidence in due time to ralse the question 
in the District Court. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §| 535-542.] 

4. Evidence <©=»187— Secondart Evidence— Photogbaphs. 

The réception in évidence of photographs or descriptions of a chattel 
n place of the object itself is largely dlscretionary with the court. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 674, 675.] 

Appeal from the District Court of tlie United States for the Eastem 
District of Illinois. 

Suit in equity by Nathaniel S. Monroe against J. M. Bresee, trading 
as the Bresee Manufacturing Company. Decree for défendant, and 
complainant appeals. Affirmed. 

Thomas A. Connolly, of Washington, D. C, for appellant. 
George P. Fisher, of Chicago, III, for appellee. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge. This is an appeal from the decree of the 
District Court dismissing the complainant's bill for want of equity. 
The bill charged infringement of claims 8, 10, 19, and 20 of the Mon- 
roe reissued patent. No. 13,708, for a road leveling device. It is un- 
necessary to set out the claims or spécifications, as \ve shall consider 
but one of the several défenses, the one principally relied upon, that 
a device embodying the alleged invention was sold by the complain- 
ant and was in public use by others more than two years prior to 
March 24, 1911, when application for the original patent was filed. 

[1] 1. In 1908, one of his machines was sold by Monroe without 

€=3For oUier cases see same toplc & KBY-NUMBBR In ail Kér-Mumbered Blgesta & Indexes 
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réservation to the townshïp of Pesotum, and then and tliere put into 
complète public use. There was no supervision by the inventer, 
nofhing in the nature of testing or experimenting; indeed, it was net 
seen by him or on his behalf for nearly two years. Other sales of 
similar machines were admitted to hâve been made between 1901 and 
1908. The sales were ordinary commercial transactions. The ma- 
chines may not hâve been perfect; the inventor and manufacturer 
may hâve intended to improve his product ; but the transactions were 
nevertheless not merely, or even primarily, an arrangement for try- 
ing out and testing the road leveler, but were sales of completely op- 
erative machines. The machines were purchased, not in order to aid 
Monroe in his experiments, but in order to secure efficient street 
scrapers for actual use. One such sale is sufficient Wende v. Horine, 
225 Fed. 501, 140 C. C. A. 543. 

[2] 2. There was no error in sustaining objections to certain ques- 
tions. After proof of the sale without réservation in 1908, it was ut- 
terly immaterial whether the inventor regarded the machine so sold 
as "a whoUy complète machine embodying your [his] ideas of com- 
pleteness or an expérimental machine." American Ballast Co. v. Davy 
Bumt Clay Ballast Co., 220 Fed. 887, 136 C. C. A. 453. 

3. The complainant himself and his son admitted that the Pesotum 
machine, when sold, had ail the essential features and operated on 
the same principle as the machine described in the reissued letters pat- 
ent. They testified to only one différence alleged to be of importance, 
namely, that while under the express language of claim 10 and, as con- 
tended, by implication in the other claims, a looped chain and pulley 
constitutes the flexible means by which the scraper bars are suspended 
from the frame, and by which the vertical adjustment of the bars is 
effected, thèse earlier machines had only a single chain. There is, 
however, sufficient évidence in the record to justify the conclusion 
that, contrary to this testimony, the looped chain and pulley were on 
the machine when sold in 1908. In any event, the change involved 
no invention; the combination with looped chain and pulley was 
patentably not to be distinguished from that with the single chain; 
it was the usual substitution of an old mechanical device to secure 
increased power. 

[3] 4. It is urged, however, that the évidence conceming the sale 
of the Pesotum and the other machines was inadmissible, because the 
notice required by Revised Statutes, § 4920 (Comp. St. 1913, § 9466), 
was not duly given. The section, so far as hère pertinent, reads as 
follows : 

"In any action for Infrlngement the défendant may plead the gênerai issue, 
and, having given notice in wrltlng to the plaintlff or his attorney thlrty days 
before, may prove on trial any one or more of the foUowing spécial matters: 

• ♦ * That it had been in public use or on sale in this eountry for more 
than two years before his application for a patent ; • * * and In notices 
as to proof of previous invention, knowledge, or use of the thing patented, the 
défendant shall state the names of the patentées and the dates of thelr patents, 

• • • and the names and the résidences of the persons alleged to hâve 
invented or to hâve had * * • prior knowledge of the thing patented, and 
where and by whom it bad been used." 
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An amendment to the answer, filed by stipulation, set up the défense 
in gênerai terms that the invention had been in public use or on sale 
by tlie complainants and others in this country for more than two 
years prior to the application for the original letters patent. Appel- 
lant contends that the défense cannot be asserted because neither by 
the answer nor by other notice was he informed by défendant where , 
and by whom the use relied upon as a défense had been made. If, 
contrary to the décision in American H. & L. S. Co. v. American T. 
& M. Co., Fed. Cas. No. 302, such spécifie notice were required where 
such prior public use or sale is by tlie inventer himself, the require- 
ment was waived through the failure of the appellant, by motion to 
strike out the défense as insufficient or by objection to the évidence, 
to raise the question in due time in the district court. Loom Co. v. 
Higgins, 105 U. S. 580, 26 L. Ed. 1177; Zane v. Sofïe, 110 U. S. 
200, 3 Sup. Ct. 562, 28 L. Ed. 119. It was only after the appellee's 
évidence had been introduced, and when, as a matter of précaution, 
counsel for the appellee had asked leave to amend the answer, so as 
to allège specifically the prior use by the townships of Pesotum and 
Tuscola, that any objection on this score was brought to the attention 
of the court. Then counsel withdrew the amendment sa far as it per- 
tained to the Tuscola machine, and no further objection was made to 
the aJlowance of the amendment as to the Pesotum machine. When 
later in the course of the trial the amendment was offered, the court, 
without objection or contradiction, stated that counsel had objected 
only to that part relating to the Tuscola machine and that the amend- 
ment as to the Pesotum machine had been allowed. 

[4] 5. The réception in évidence of photographs or descriptions 
of a chattel in place of the object itself is largely discretionary with 
the court. In view of the bulky character of this device and the ade- 
quacy of the secondary évidence, there was clearly no abuse of discré- 
tion in not compelling its production or in refusing to adjourn the 
hearing to the courtyard for the inspection of the Pesotum machine 
and its introduction in évidence as a physical exhibit 

Decree affirmed. 



GUY et al. v. STEIN. 
(Circuit Court of Appeals, Seventh Circuit. December T, 1916.) 

No. 2366. 

1. Patents ©=5,328 — Validity— Minbb's Lamp— Prior Public Use. 

The Guy patent, No. 1,097,716, for a mlner's carbide lamp, held Invalid 
for public use of the invention by persons to whom it was suppUed by the 
Inventor for more than two years before application for the patent. 

2. Patents i@=381 — Validitt — Prior Use— Burden and Measube or Proof. 

Proof of prior public use, to defeat a patent, must be very clear and be- 
yond a reasonable doubt; but, when such public use is clearly shown, the 
burden is cast upon the patentée to establish the fact that it was experi- 
nïental. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 104.] 

@=3For other cases see same topic & KET-NUMBER In ail Key-Numbered Digeste & Indexe» 
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Appeal from the District Court of the United States for the Soutli- 
em Division of the Southern District of Illinois. 

Suit in equity by Frank Guy and George R. Shanklin against Meyer 
Stein, doing business as the M. Stein Manufacturing Company. De- 
cree for défendant, and complainants appeal. Affirmed. 

Samuel W. Banning, of Chicago, 111., for appellants. 
John W. Hill, of Chicago, 111., for appellee. 

Before KOHLSAAT, MACK, and EVANS, Circuit Judges. 

KOHLSAAT, Circuit Judge. [1] The only question hère involved 
is whether certain seemingly public uses were in fact such or merely 
expérimental. The device in suit is the miner's carbide lamp of patent 
No. 1,097,716, granted to F. Guy on May 26, 1914, upon an application 
filed March 1, 1911. The new élément in the lamp, so far as is hère 
concerned, was the so-called Guy dropper valve. 

Claim 1, which is typical of ail the claims, reads as follows, viz. : 
In an acétylène lamp, in combinatlon with a lamp body, comprising a water 
chamber and a carbide chamber, a statlonary tube In communication with the 
water chamber and having one terminal withln the carbide chamber, a valve 
stem adapted to rotate and move longitudinally wlthin sald tube, and a valve 
rigld on the valve stem and having a face adapted to engage and grind on 
the terminal of the tube wlthin the carbide chamber. 

Fig. 2 of the drawings is herewith reproduced : 

Acétylène gas is produced by the 
chemical union of water with cal- 
cium carbide. As will be seen from 
the drawing, the water chamber is 
arranged above the carbide chamber 
and carries both the water supply 
tube and the valve stem and head; 
the carbide chamber being détacha- 
ble. The water supply tube extends 
from above the casing top into the 
gas or carbide chamber. Through 
this tube extends the valve stem, ter- 
minating in an operating handle 
above the casing and having an ad- 
justable screw connection with a 
threaded socket in the upper part of 
the water tube, whereby the valve 
head below the lower end of the wa- 
ter tube can be adjusted up or down 
at pleasure, opening or closing the 
lower end of the water tube, and at 
the same time affording a rotary 
grinding motion to the valve head upon the seat, whereby, the pat- 
entée claims, the valve and seat are kept free from sédiment and oth- 
er clogging substances. 
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[2] It appears from the admissions of Guy shown in the record that 
lie had hit upon the substantial idea of the invention and reduced it to 
practice as early as 1906, but had not yet reduced it to commercial form, 
especially as to shell or outward form. His first lamp was too cum- 
bersome. His next was contained in a shaving soap box and was 
too small. There seems to be no doubt that he had completed the de- 
vice as contained in his dropper valve as early as 1906 or 1907, but 
was seeking to hâve it tested. As it turned out, he made no substan- 
tial changes in the dropper after that date, but only in the housing 
thereof. The principle of the device was completely developed, so 
far as hère involved. As above stated, the only controversy before us 
is : Did Guy make or permit to be made public use of his lamp more 
than two years prior to filing his application for a patent, or before 
March 1, 1909? Proof of that fact, in order to prevail, must be very 
clear and beyond reasonable doubt. Washbum & Moen Mfg. Co. v. 
Beat 'Em AU Barbed Wire Co. ; Same v. Norwood and Same v. Wiler 
—the barbed wire patent— 143 U. S. 275, 12 Sup. Ct. 443, 450, 36 L. 
Ed. 154; Mueller Mfg. Co. v. Glauber, 184 Fed. 609, 106 C. C. A. 
613 ; Moline Plow Co. v. Rock Island Plow Co., 212 Fed. 727, 129 C. 
C. A. 337; Mast, Foos & Co. v. Dempster Mill Mfg. Co;, 82 Fed. 327, 
27 C. C. A. 191 ; Taigman v. Forsberg, 223 Fed. 790, 139 C. C. A. 
607. 

The trial judge decided the case practically upon the admissions 
of the appellant, finding that Guy himself had placed the lamp in 
public use more than two years prior to filing his application for a 
patent, and that the patent was therefore invalid. It was the patentee's 
contention that the acts upon which the District Judge rested his décision 
were merely experiments made in testing out the invention. One fea- 
ture which he was anxious to attain was a steady flame. This he had 
accomplished as early as 1907 by extending the tube and valve stem 
into the carbide. Indeed, there remained after the year 1907 nothing 
but the lamp shell and the commercial features to be adjusted. There 
were a number of miners' lamps in existence in 1906. Guy appropri- 
ated the shell of one called the barrel and of one made by one Bleser. 
The exact date of the application of the Guy dropper to thèse shells is 
somewhat uncertain. 

The acts alleged to constitute public use may be summed up as fol- 
lows : In 1908 Guy remodeled a Bleser lamp and gave it to his broth- 
er. This he repaired several times. Afterwards the brother pro- 
cured two more, under instruction not to let any one sec them. This 
first lamp was made under the patent. Guy testified that he asked his 
brother to give it a thorough test. It was used by his brother for two 
years in a mine. Guy then made and gave one of his lamps to a friend 
named McGuire. This, Guy claims, was to be returned when tested. 
It was never returned. Then, as he first testifies, he sold one lamp to 
a friend named Dant for $1 in 1908. This date he chcmges to 1909 
subsequently, which would bring the transaction within the protected 
period. It was to be returned, but never was, though brought in for 
repair several times. In explanation of his acts in letting the lamp 
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pass out of his hands, he stated that he waiited the news to spread tliat 
he had something good in the way of carbide lamps. This lamp was 
sold Dant for testing, Guy daims. When asked how he expected the 
news of his lamp to spread he said: 

I visited every day In that mine, met 100 or 150 men ; ail the men in the 
mine saw me many times uslng thèse lamps, and they made remarks about 
how nlce and steady that lamp bumed. Now. there, the news traveled ail over 
the country right there; mlners change places— go from one part of the 
country to the other, ail over the TJnlted States ; some wanted to see the drop- 
per. I would unscrew the lamp and show them the dropper; they could see 
there was a différence in the dropper, and It became known that Guy had a 
dropper — ^It was called a dropper — that was a good deal différent and a good 
deal better than any other ; then It brought about a demaiid lor it. X-Q. 109. 
So that, when you carried, for instance, this one into the mine, they saw you 
had a successful carbide lamp ; thèse 100 men or more In the mine would 
gather around and ask you about It, and you told them it was a carbide lamp, 
and dlsconnected and showed it to them? A. Tes, sir. X-Q. 110. You went to 
other mines, did you? A. I believc I did; I worked in the Klondlke Mine ail 
the tlme, but I believe it bumed down once. X-Q. 111. Thèse other men you 
gave samples of the lamp to, did they do the same way? Did mlners ask 
them about the lamp? Did they show them the dropper? A. Don't thlnkthey 
showed them the dropper ; at least I instructed them not to. X-Q. 112. You 
did that yourselfî A. Yes, sir; I feared, if they should get it, they would take 
it in their hands and get a doser view; but still they would not bave seen 
much. X-Q. 113. You was seeking to get a gênerai demand for Guy's dropper, 
so you could build up a business? A. No, sir. X-Q. 114. Didn't you calcu- 
late to build up a business? A. No, sir; my objeet was to take up a patent 
and sell the patent. X-Q. 115. But you did want to get inquiry as to Guy's 
dropper, so there would be a demand for it? A. Wanted to make a réputation 
for Guy's dropper. X-Q. 116. You made one for your brother, and he took It 
down and tested it In 1908, I believe? A. That is this identical one hère that 
Is marked "Complainants' Bxhibit Remodeled Bleser lamp with Guy Dropper." 
X-Q. 117. Did he show it to the boys down there? A. I don't know ; I 
cautioned him not to. 

In an afixdavit filed with his application for the patent in suit he 

says: 

The flrst lamp embodylng my invention was completed and used by me in 
Klondike Mine, Springfleld, 111., about Pebruary 1, 1907. Afterwards numer- 
ous other lamps embodylng my sald Invention were used by other mlners at 
différent times in mines at Springfleld, 111. 

Early in 1909 Guy gave a lamp embodying his invention to one John 
Robson. About November, 1909, Guy took out a patent upon another 
lamp, which used no valve, Guy says his lamp was known ail over 
the United States. He received orders for it, but replied that he was 
not making lamps. Martin W. Moore testified he made a lamp like 
Guy's in 1908, except that the valve was tapered and not flat. He saw 
the Guy lamp first in 1910. He took out a patent August 12, 1913, on 
an application filed May 6, 1912, No, 1,070,352, for his lamp with a 
tapered valve. One Jacaway testified he took a miner's lamp to Moore 
to be fixed early in 1908. The lamp was produced in court. It in- 
volved the principle of Guy's lamp. Moore took out a slide wire and 
put in a Guy stem valve f eed. 
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There is évidence to show that défendant Stein was repairing lamps 
for différent miners and inserting Guy droppers in 1908. One Denton 
says he used several of the devices with the Moore or tapering valve in 
1907 or 1908. A coal miner by the name of Luscher says he used a 
lamp produced in évidence as the Luscher lamp in 1908, at the Sanga- 
mon, m., Coal Company's mine. This lamp he purchased at a store 
in Springfield and used until it sprung a leak. The lamp seems to hâve 
a fîat valve head. The valve stem seems to be shorter than Guy's. It 
discloses no évidence of having been broken off, as claimed by the wit- 
ness. In other respects it follows Guy. He claims to hâve seen "lots 
of fellows" using them. J. A. Thomas, a miner, testified that he had 
his lamp supplied with a Guy dropper in or prior to 1908. He was told 
by the man who took his lamp to be repaired that Guy was putting in 
the dropper himself for 50 cents. G. J. Lemasters, a miner, testified he 
bought a Guy lamp from Guy in 1907. He testified that he used it 
about one year at the Devereaux mine at Springfield, 111. He identi- 
fied the lamp produced as the one he bought. Guy himself says : 

"I hâve loaned lamps, 10 or 15, to McGulre ; maybe 8 or 10, and he would 
use them that day and return them to me. I never sold a lamp to Mo- 
Guire. • • * i don't call to mind ail the lamps I let the men use." 

He kept up the habit of showing his lamp right along through 
four or five year s and explained it at différent times to various people. 

The Moore device, which, was substantially the Guy device, difïer- 
ing only, as aforesaid, in that its valve was conical instead of fîat, was 
being freely and publicly used in 1908. Several witnesses testified to 
this fact. Moore would fix over miners' lamps, inserting his tapered 
valve with the Guy valve stem, making a charge of 50 cents therefor. 
Thus it appears that little eflfort was made for several years to pro- 
tect Guy's invention. The device was not one which required years of 
experimenting. It was simple and easily comprehended. It could not 
be repaired without disclosing its construction. No reason appears 
why Guy should not hâve availed himself of the benefit of the patent 
statute at once, rather than indulge in several years of delay. 

Appellants attack the credibility of the various witnesses, and it 
may be that in several instances the latter hâve fixed a date earlier 
than the true one ; but it is difficult to conceive that in the multitude of 
instances adduced the witnesses hâve generally been in error. No ul- 
terior motive is discoverable. The whole atmosphère of the case leaves 
the clear impression that the device was well known and freely used in 
public as early as 1908. When once the public use is shown, the burden 
is cast upon the patentée to establish the fact that such use was ex- 
périmental. Smith & Griggs Mfg. Co. v. Sprague, 123 U. S. 249, 8 
Sup. Ct. 122, 31 L. Ed. 141 ; Eastman v. Mayor of New York, 134 
Fed. 844, 69 C. C. A. 628; Root v. Railroad, 146 U. S. 210, 13 Sup. 
Ct. 100, 36 L. Ed. 946; Worley v. Tobacco Co., 104 U. S. 340, 26 L. 
Ed. 821; Swain v. Holyoke Machine Co., 109 Fed. 154, 48 C. C. A. 
265; Star Mfg. Co. v. Crescent Forge & Shovel Co., 179 Fed. 856, 103 
C. C A. 342. 
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One may not, by merely calling a use expérimental, practically make 
such a fuli public démonstration of bis patented device as to create a 
market for it and bring it to the notice of the trade without protecting 
himself as provided by statute. There must be diligence. The delay 
must be plainly justified by the circumstances. While Guy may hâve 
intended not to disclose bis invention, it is évident that it was publicly 
practiced and that he wras receiving the benefits by way of creating a 
market for it in 1908. 

Courts are not slow to give an inventor the fulI results of his ex- 
ploits in the realm of invention, but the same law which thus protects 
him requires that he use diligence in protecting himself. He should 
apply for his patent within reasonable time and not rely on unneces- 
sary so-called expérimentation to prolong the statutory period. In the 
the présent case we are imable to get away from the conviction that 
his reliance upon the immunity of expérimentation was not justifiable. 

The decree of the District Court is affirmed. 



LEONARD ▼. COBN PRODUCTS RKFINING CO. 

(Circuit Court of Appeals, Seventh Circuit. December 8, 1916.) 

No. 2367. 

Patents <S=»328 — Infeingement — Rubbeb Substittjte. 

The Léonard patent, No. 615,863, for a nibber substitute and process of 
produclng the same, consistlng of heatlng together, untll vulcanized, corn 
oil, sulphur, and paraffine In stated proportions, in vlew of the prlor art, 
must be strlctly construed, and Umlted to the product and process therein 
descrlbed and clalmed. As so construed, held not infringed by a product 
contalning no paraffine. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by William K. Léonard against the Corn Products 
Refining Company. Decree for défendant, and complainant appeals. 
Affirmed. 

On December 13, 1898, appellant was granted a patent, No. 615,863, for the 
process of produclng rubber substitute and in the composition matter to be 
used therefor. The two clalms of the patent read as follows, viz.: 

"1. A composition of matter to be used as a rubber substitute consistlng of 
corn oil, sulphur, and paraffine, in the proportions as and for the purpose 
descrlbed. 

"2. The above-deserlbed process of produclng a rubber substitute by mlxlng 
corn oil, sulphur, and paraffine, in the proportions substantlally of 76 per 
cent of com oil, 21 per cent, of sulphur, and 3 per cent, of paraffine, subject- 
ing the mass to beat untll the mass Is vulcanized or the process of vulcanlza- 
tlon beglns, then shutting ofif the heat and allowlng the process of vulcanlza- 
tion to continue and the mass to cool, substantlally as and in the manner 
descrlbed." 

@=9For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgesti & Indexe» 
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The original application contalned three claims. Thèse read as follows: 

"1. The above-descrlbed process of making a rubber substitute, whlch con- 
sists in mixlng corn oil, sulphur, and a small quantity of paraffine, or Its 
équivalent, and submlt the mass to beat in the manner and for the purposes 
described. 

"2. As an article of manufacture, a rubber substitute made of corn oil, 
sulphur, and paraffine, or its équivalent, heated to about 300 degrees Fahren- 
heit and then allowed to cool, substantlally as and for the purpose described. 

"3. The above-deseribed process of producing a rubber substitute by mixlng 
corn oil, sulphur, and paraffine In the proportions substantlally of 76 per cent, 
of corn oil, 21 per cent, of sulphur, and 3 per cent, of paraffine, subjecting the 
mass to heat until the oil Is vulcanlzed or the process of vulcanlzation begins, 
then shutting off the heat and allowing the process of vulcanlzation to con- 
tinue until complète and the mass to cool, substantlally as and lu the manneç 
described." 

The examiner rejected claim 1 as containing no patentable matter, in vlew 
of the prior art, citing Simpson patent. No. 46,610, of February 28, 1865 — the 
process of manufacturlng india rubber, etc., from sulphur and linseed oil and 
other similar vegetable olls comblned with gum. This rejection appellant 
aequlesced in. Original claim 2 was pronounced by the examiner to be in ob- 
jectionablé form, with the suggestion that appellant's Invention resided in the 
particular composition of the matter described, and that the claim should be 
amended to cover such a composition, in whlch the several ingrédients should be 
dlstinctly enumerated. Thereupon appellant substituted présent claim 1 for 
original claim 2, having flrst at the requlrement of the examiner stricken there- 
f rom the words "or its équivalent," immediately foUowing the word, "paraffine." 
The présent claims were then allowed. 

The spécification calls for a process in whlch the patentée mlxes in a 
heating pot a quantity of corn oil, some "flowers of sulphur" and a small 
quantity of paraffine wax, substantlally in the proportion of corn oil 76 per 
cent, sulphur 21 per cent., and paraffine wax 3 per cent. The sulphur and 
paraffine should be added before the oil reaches 300°. "I hâve found in 
practlce," reads the spécification, "that the small quantity of paraffine wax 
used Is better adapted to produce the desired resuit than any other llke 
substance, though a substantlally equally good resuit may be obtained by 
équivalent forms of wax, and I do not limit myself to paraffine alone for this 
purpose, the object being to prevent the mass from becoming stlcky and im- 
practicable to handle. With paraffine or équivalent substances used for that 
purpose, the rubber substance will not stick to the rolls when it is being ground 
or worked in practlce." 

The alleged int'rlngement consists of a process in whlch only corn oil and 
sulphur, with heat, are used. The ingrédient of the patented product used 
to prevent sticklness — ^paraffine — is omitted by appellee. Talcum is however 
used, but not as an Ingrédient. It is merely sprinkled upon the réceptacles 
holding the product. 

In 1899 appellant was glven access to the factory of appellee's predecessor, 
to ascertain appellee's methods of manufacturlng its rubber substitute. Ap- 
pellant took no step to restraln appellee until about the time this suit was 
begun, in January, 1911, or 12 years after learnlng appellee's process. In the 
meantime the alleged infringer had transferred its rights to the Corn Products 
Company and the latter to the appellee. AH thèse companles manufactured 
the rubber substitute from corn oil extenslvely, without protest from appellant. 

Appellee contends that: (1) The patent is invalid for want of invention. 
(2) That no infrlngement is shown. (3) That the appellant was guilty of 
such lâches as to bar any rlght to an accounting, even if infrlngement be 
shown. 

The District Court dismissed the bill for want of equity. 

Charles K. Offield, of Chicago, 111., for appellant. 
Percival H. Truman, of Chicago, 111., for appellee. 

Before KOHLSAAT, MACK, and EVANS. Circuit Judges. 
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EVANS, Circuit Judge (after stating the facts as above). It is 
conceded that the manufacture of substitute rubber f rom vegetable oil 
and sulphur, subjected in combination to high température, was old in 
the art. Linseed oil, râpe seed oil, mustard seed oil, peanut oil, castor 
oil, cocoanut oil, cotton seed oil, olive oil, and many other vegetable 
oils had been successfully employed as an ingrédient in making a sub- 
stitute for true rubber, long prior to the date of appellant's discovery 
of the availability of corn oil for that purpose. The latter has no dis- 
tinctive properties over other vegetable oils as an élément of the com- 
bination with sulphur for the manufacture of rubber substitute. It is, 
however, readily obtainable and well adapted to such manufacture. 

An examination of thè files in the Patent Office, as set forth in the 
statement of facts, forces us to the conclusion that the patent to appe- 
lant was allowed only as a very limited one. It covered a process 
wherein three ingrédients were used in certain fixed proportions. 
McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 h. Ed. 800; 
Vance v. Campbell, 1 Black. 427, 17 L. Ed. 168. 

Appellant insists that the paraffine plays no part in the manufacture 
of the rubber substitute, and should Se ignored in construing his pat- 
ent in this suit. We think otherwise. Without it no patent would 
hâve been issued. 

Appellant having claimed corn oil, sulphur, and paraffine specifically, 
and appellee not having used the three éléments in combination, there 
was no infringement. 

We deem it unnecessary to consider the other questions raised in 
the record. 

The decree of the District Court is affirmed. 



IN BE DAYTON OOAL & IBON CO. <•>' 

In re DAYTON COAL & IBON CO., Limited. 
(District Court, B. D. Tennessee. November 23, 1916.) 
Nos. 1598, 1600. 

Bankbuitct <S=»273 — FtrNDS of Bankeupt — Deposit. 

Bankr. Act July 1, 1898, c. 541, § 61, 30 Stat. 562 (Comp. St. 1913, § 
9645), requlres courts of bankruptcy to designate banking institutions de- 
positaries of funds of bankrupt estâtes and to require bonds for the safe- 
keeping and forthcoming thereof. Section 47a (3) (Comp. St 1913, § 9631) 
makes it the duty of a trustée to deposit ail money received by Mm in 
one of the designated depositarles, while General Order 29 (32 C. 0. A. 
xxviii, 89 Ted. xii) prescribes the method of withdrawals. Held, that 
such provisions are mandatory, and in the absence of consent of the 
creditors the trustée cannot deposit funds belonging to the bankrupt es- 
tate as savings accounts in the authorized depositarles; the bonds glven 
semble, not extending to such deposits, even though Interest was pald on 
such savings deposits and the estate increased in that manner. 

[Ed. Note. — For other cases, see Bankruptcy, Cent EHg. § 347.] 

In Bankruptcy. In the matter of the bankruptcy of the Dajrton Coa) 
& Iran Company, Limited. On request by référée for ruling as to de- 
posit of funds belonging to the estate of the bankrupt. Ruling given. 

J. M. Trimble and Frank Spurlock, both of Chattanooga, Tenn., for 
trustée. 

Sizer, Chambliss & Chambliss, of Chattanooga, Tenn., for bond- 
holders and others. 

Cooke, Swaney & Hope, of Chattanooga, Tenn., for Southern 
Ry. Co. 

SANFORD, District Judge. The summarized statement filed by the 
référée in bankruptcy on January 25, 1917, in accordance with section 
2 of Standing Order No. 6 in référence to the deposit of moneys of 
bankrupt estâtes, shows that the trustée herein, without any order di- 
recting or authorizing him to do so, has since last February had on 
deposit in the savings department of the First National Bank, the reg- 
ular depositary of the money of the bankrupt estâtes, and the Ham- 
ilton National Bank, heretofore designated as a spécial depositary for 
the moneys of the bankrupt estate which were on deposit with it at 
the time of the adjudication in bankruptcy, large sums of money for 
which the banks hâve been monthly paying interest at four per cent, 
per annum, thereby increasing the funds to December 31, 1916, by 
$4,188.48. On December 31, 1916, said savings account in the First 
National Bank aggregated, with interest, $63,177.69, and said savings 
account in the Hamilton National Bank $61,315.43. The référée states 
in his certificate that he was not aware of this arrangement until com- 
paratively recently, and while he is pleased to see the estate increased 
by thèse interest payments, he knows of no law authorizing bankrupt- 
cy funds to be deposited at interest, and in view of the fact that it 
will be some time before the funds in this cause can be disbursed he 
requests a ruling by the District Judge in référence to this matter. 

^ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe* 
239 F.— 47 
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It furtherraore appears from said certificate that the checking ac- 
count on deposit in the First National Bank on December 30, 1916, 
in ail cases other than this one, aggregated $19,225.25, sa that the total 
amount in said Bank, including the gênerai checking account and the 
savings account in this cause, aggregated $82,402.94, or $32,402.94 
more than the aggregate of the gênerai deposkary bonds of the said 
Bank then in force. And while the funds deposited in the checking 
account in the Hamilton National Bank in this cause were only $852.- 
17, so that the total amount in said Bank on said date in this cause, 
in both the checking and savings account was less than the amount 
of its bond as a spécial depositary, it is not altogether clear that ei- 
ther the gênerai bonds of the First National Bank or the spécial bond 
of the Hamilton National Bank cover anything more than the reg- 
ular deposits on checking account, or include the savings account, 
which, if not subject to check, might well be regarded as loans merely, 
rather than as deposits. 

Regardless of this question, however, it is entirely clear that un- 
der the provisions of the Bankruptcy Act in référence to the deposit 
of money of bankrupt estâtes, the placing of funds by the trustée in 
thèse two banks in spécial interest-bearing savings account instead of 
depositing them in a gênerai checking account, was unauthorized. 

In Huttig Mfg. Co. V. Edwards (8th Cire.) 160 Fed. 619, 622, 87 C. 
C. A. 521, 524, in which it was held that the District Court had no 
authority, without consent of the parties, to direct the withdrawal of 
bankruptcy funds from a regular depositary for the purpose of being 
deposited in a national bank at interest, the court, in an opinion con- 
curred in on this point by ail three of the Circuit Judges, although 
Judge Sanborn dissented as to another matter, said: 

"Section 61 of the Bankruptcy Act (July 1, 1898, c. 541, 30 Stat. 562, U. S. 
Comp. St. 1901, p. 3446) makes it the duty of courts of bankruptcy to designate 
by order banking Institutions as depositaries of funds of bankrupt estâtes, and 
to require of them bonds for the safe-keeplng and fortheoming thereof. 
* • • Section 47a (3) (30 Stat. 667, TJ. S. Comp. St. 1901, p. 3438) makes lî 
the duty of a trustée to deposit ail money recelved by hlm in one of the deslg- 
nated depositaries, and gênerai order 29 (32 C. C. A. xxvili, 89 Fed. xil) pre- 
scribes the method of withdrawals. Thèse provisions of the act and the 
gênerai order are mandatory in form, and were designed to insure the gafety 
of the funds rather than an incrément by way of interest while they were idle. 
The funds were those of litlgants and the risk which always attends the 
making of profit should not be incurred unless the right is clear. Doubtless 
consent by ail parties interested would justlfy a departure from the prescrlb- 
ed rule. Rev. St. § 5504 (U. S. Comp. St. 1901, p. 3710). But such consent was 
not obtalned." 

I entirely concur in the views expressed in this opinion, and ac- 
cordingly direct that the référée forthwith call a meeting of creditors 
to which this matter shall be presented, and that unless the action 
of the trustée is ratified by creditors and provision made, with their 
consent, for the deposit of funds in thèse Banks on spécial savings 
account, upon such security as may be agreed to by the creditors, the 
référée forthwith direct the trustée to withdraw the funds in question 
from thèse savings accounts and deposit them on checking account 
in the usual way in said depositaries, depositing in the Hamilton Na- 
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tional Bank such sum as it may be entitled to receive under its spécial 
désignation as a depositary in this cause, and the remainder in the 
First National Bank, the regular depositary. And in the event the 
amount thus deposited in the First National Bank shall cause the de- 
posits în said Bank to exceed the amount of its bonds now in force, the 
référée will forthwith file with the clerk for transmission to the judge 
of the court, a certificate of such fact, as required by clause 2 of Stand- 
ing Order No. 6, in order that the bonds of said depositary may be 
appropriately increased to cover its total deposits, in accordance with 
the provisions of section 61 of the Bankruptcy Act. 



RENSSELAER & S. R. CO. v. IRWIN, Internai Revenue CoUector. 
(District Court, N. D. New York. March 5, 1917.) 

1. Intebnal Revenue <S=>9— Income Taxes— "Incomb." 

Incouie Tax Act Oct. 3, 1913, c. 16, § 2, G (a), 38 Stat. 1T2 (Comp. St. 
1933, § 6327), provides that the normal tax herelnbefore Iraposed upon 
individuals liUewlse shall be levled, assessed, and paid annually upon the 
entire net Income arising or accruing from ail sources during the preced- 
Ing calendar year to every corporation. Long prior to the enactment of 
the Income Tax Act, plaintiff railroad eompany leased its llne to a second 
Company, whlch agreed to pay the Interest upon and discharge the bonds 
issued by plaintiff, to malntain the right of way and buildings, and to 
pay direct to each stockholder dlvidends at the rate of 8 per cent, per 
annum on each share of stock. Plaintiff received the sum of .$1,000 per 
aiinum from the lessee eompany to enable It to malntain its corporate 
existence. Seld that, as directors and officers of plaintitC corporation 
possessed its property for the benefit of the stockholders, and it, as a cor- 
poration, was the légal ovi'ner thereof, and as ail rents received in the 
first instance from corporate property belonged to the corporation, share- 
holders not havlng légal title to any of the corporate property, the dlvi- 
dends paid direct to the stockholders as rent must be treated as corporate 
Income, Income being deflned as the gain and receipts from property, la- 
bor, or business, and hence income taxes must be paid by the corpora- 
tion thereupon, notwithstandlng the corporation was not actively engaged 
in business, and the eonveyance was not fraudulent In fact. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28. 

For other définitions, see Words and Phrases, First and Second Séries, 
Income.] 

2. Internal Revenue ®=59— Income Taxes— Scope of Act. 

In such case, the corporation could not defeat llabillty on the ground 
that it had no income out of whieh to pay the taxes imposed, for it could 
borrow, and it could not, by prbviding for the payment of Its Income 
direct to its stockholders. In that way évade the provisions of the act. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28.} 

3. COEPORATIONS ©=174, 182 SHABEHOLDEBS— RlGHTS OF. 

A stockholder is not an agent of the corporation in whlch he holds a 
share, and he has no légal title to any of its property. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 649-652, 
686-690.] 

4. Pleading ig=>8(2) — Complaint— Conclusion of Law. 

Where, in an action to recover income taxes paid under protest, the 
facts were stated showing the flnancial condition of plaintiff corporation 

€=>For otber cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indites 
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and the disposition of rents recelved under a lease of Its property, the 
allégation that the corporation had no Income was a mère conclusion of 
law. 
[Ed. Note.— For other cases, aee Pleading, Cent Dig. § 13.] 

5. Pi^ADiNG i®=5214(5) — Dbmttrrer— Effect op. 

Whlle a demurrer admits ail facts well pleaded, It does not admit con- 
clusions. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 527.] 

6. Internai, Revenue <S=&— Income Taxes— Rioht to. 

Where a corporation, before the enaetment of the Income Tax Act leas- 
ed its property, the lease providlng for payment of rents direct to the 
stocliholders, taxes based on such Income cannot be defeated on the theory 
of a novation ; the corporation, notwithstanding payment to its share- 
holders, receivlng the income. 

[Ed. Note. — For other cases, see Internai BeT«iae, Cent. Dig. §§ 13-28.] 

At Law. Complaint by the Rensselaer & Saratoga Railroad Com- 
pany against Roscoe Irwin, United States Collecter of Internai Rev- 
enue, Fourteenth District, State of New York. On demurrer to the 
complaint, on the ground that it did not allège facts sufficient to consti- 
tute a cause of action. Demurrer sustained. 

G. B. Wellington, of Troy, N. Y., for plaintiff. 

D. B. Lucey, U. S. Atty., of Ogdensburg, N. Y., for défendant 

RAY, District Judge. The plaintiff is a railroad corporation, which 
owned and operated a railroad in the state of New York, and which 
leased and operated other railroad lines ail in the Fourteenth internai 
revenue district. The défendant is the coUector of United States in- 
ternai revenue for said district. The capital stock of the plaintiiï is 
$10,000,000, of which $9,200,000 is outstanding in the hands of the 
owners thereof. Its bonded and other indebtedness is $2,000,000. 

[ 1 ] In 1913 the plaintiff was notified it was to make a return of an- 
nual net income for 1913, under the Act of Congress of October 3, 
1913, c. 16, § 2, G (a), known as the Income Tax Act, which provides: 

"The normal tax hereinbefore imposed upon individuals likewlse shall be 
levied, assessed, and paid annually upon the entire net income arising or 
accruing from ail sources during the preceding calendar year to every cor- 
poration, joint stoclv Company or association, and every Insurance company, or- 
ganized in the United States, no matter how crcated or organized, not includ- 
ing partnerships. • • * " 

It made a return which showed : 

"That Its capital amounted to $10,000,000, and that there was outstanding 
in the hands of the public $9,200,000; that its total amount of bonded and 
other Indebtedness was $2,000,000 ; that Its gross income for the year was $0." 

With respect to the last item an explanatory mémorandum was at- 
tached to said return, which was as f oïlows : 

"Explanatory Mémorandum. 

"The Rensselaer & Saratoga Railroad Company, during the calendar year 
endlng December 31, 19i3, derived no revenue from the opération and manage- 
ment of its business and properties. During said year it was not in business. 



^=»Far other cases see same topic & KEY- NUMBBIi In ail Key-Numbered Digesta & Indexas 
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TMs has been determined by the court In the action in the District Court of 
the United States, Northern District o£ New York, entltled 'Kensselaer & 
Saratoga Raiiroad Company v. Oyrus Durey, CoUeetor.' By an instrument 
in writing dated May 1, 1871, the Kensselaer & Saratoga Raiiroad Company 
leased ail its propertles and franchises (excepting its cash on hand, whlch 
dld not exceed $75,000) to the Delaware & Hudson Company. The icase is 
perpétuai. The Delaware & Hudson Company has continuously slnce that 
time operated the raiiroad formerly operated by the Rensselaer & Saratoga 
Raiiroad Company. Under sald lease the Delaware & Hudson Company agreed 
to pay to the Rensselaer & Saratoga Company $1,000 a year to enable it to 
keep up its corporate existence. This is the only payment that the Delaware 
& Hudson Company malces Into the treasury of the Rensselaer & Saratoga 
Raiiroad Company. The Delaware & Hudson Company also pays direct to 
stockholders ^ a year on each and every share of the capital stock of the 
Rensselaer & Saratoga Raiiroad Company outstanding, amounting to 92,000 
shares owned outright by stockholders and 8,000 shares held In the treasury of 
the Delaware & Hudson Company. The Delaware & Hudson Company also 
pays T per cent, per annum direct to bondholders holding the bonds issued 
by Rensselaer & Saratoga Raiiroad Company, of the par value of $2,000,000. 
The total Income of the Rensselaer & Saratoga Raiiroad Company as a corpora- 
tion, and which has corne into its treasury during the calendar year endlng 
December 31, 1913, was $4,600, made up as foUows: 

From Delaware & Hudson Company under the lease $1,000 00 

From Albany & Vermont Raiiroad Company under the lease from 

the Rensselaer & Saratoga Raiiroad Company to the Albany 

& Vermont Raiiroad Company 800 00 

Intercst on $70,000 investments of Rensselaer & Saratoga Com- 

Ijany 2,800 00 

Cash on hand December 31, 1&13, which produced no revenue, 

amounted to 2,436 87." 

Said retum further showed that the plaintiff was entitled to certain 
déductions which were allowed. An income tax for five-sixths of the 
year 1913 — that is, from March 1, 1913, through December 31, 1913 — 
was assessed against the plaintiff, which amounted to $6,659.77, and 
was arrived at as f oUows : 

Dlvidends on $10,000,000 capital stock at the rate of 8 per cent. 

per annum $800,000 00 

Amount received under lease from Delaware & Hudson Company 

for organization purposes 1,000 00 

Amount of Income from investments. ■ 3,600 00 

$804,600 00 

Five-slxths of this amount Is $670,500 00 

Deduct therefrom disbursements made from March 1, 1913, through 
December 31, 1913 4,523 40 

Leaving net alleged Income from March 1, 1913, through December 
31, 1913 $065,976 60 

One per cent, of this amounts to ., | 6,659 77 

There was an error and a refund made of $533.33. The tax was 
paid under protest and due proceedings, so far as form is concerned, 
taken to obtain a repayment of this tax and enable the plaintiff to 
bring suit for a recovery thereof and maintain same, if erroneously or 
illegally assessed and collected. 

In 1871, the plaintiff company by a written lease, a copy of which 
forms a part of the complaint, leased to the Delaware & Hudson Canal 
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Company, a railroad corporation of the state of New York, ail its rail- 
roads, railroad property, etc., perpetually, or during the life of the 
charters of the lessor and any and ail renewals of same, and in consid- 
ération thereof the lessee agreed to pay as f ollows : 

"Yielding and paylng therefor unto the party of the flrst part, its successors 
or assigna, an annual rent to be paid as follows : 

"10. And the sald party of the second part, In considération of the démise, 
covenants, and agreements hereln contained and to be performed, fulfilled, and 
kept on the part of the party of the flrst part, its successors and assigns, 
hereby covenants and agrées that It will pay, as and for the annual rents 
aforesaid, semlannually, the interest aceruing and to become due and payable 
from and after the date of thèse présents, upon $1,625,000 of mortgage bonds 
made, guaranteed, or assumed by the party of the flrst part, embracing the 
followlng bonds: 

Saratoga & Whitehall flrst mortgage bonds, due 1886; Inter- 
est, March and September Ist, In New York $400,000 00 

Troy, Salem & Rutland flrst mortgage bonds, due 1890; cou- 
pons, May and November Ist, in New Yorli 500,000 00 

Glens Falls Railroad bonds, due 1894; coupons, January and 
July Ist 125,000 00 

Rensselaer & Saratoga flrst bonds, due in installments July Ist 
up to 1873 150,000 00 

Rensselaer & Saratoga second, due July 1, 1880 300,000 00 

Rensselaer & Saratoga second, due July 1, 1887 150,000 00 

"11. Also the Interest and $5,000 annually on the principal of the bond of 
the party of the flrst part to the city of Troy, on account of the Troy Union 
Railroad Company, the balance of the principal remainlng unpaid thereon, 
not exceeding the sum of $65,000. 

"12. Also the interest on $375,000 of 7 per cent, bonds to be issued by the 
party of the flrst part, and the interest guaranteed by the party of the second 
part as hereinafter provided. The yayments of interest on bonds to cease 
wlth the payment of the principal. 

"13. And the said party of the second part wlll also, upon the Ist day of 
.Tanuary, 1872, pay a semiannual dlvidend of 3% per cent upon the capital 
stock of the party of the flrst part, not exceeding 60,000 shares of $100 eaeh ; a 
llke dividend of 3% per cent, upon said stock on the Ist day of July, 1872; 
and wlll also pay a semiannual dividend of 4 per cent, on such capital stock 
upon each Ist day of January and the Ist day of July thereafter, It belng 
understood, however, that the interest and dividends to be paid as aforesaid 
shall and may be paid directly to the respective bondholders and stockholders. 
"14. And the said party of the second part will also pay the rents aceruing 
and to become due and payable from and after the date of thèse présents, on 
the follovi^ing named leases, to whlch the party of the flrst part is a party, 
and observe and fulflll the terms and conditions thereof: 

Rent Per Annum 

Lease of the Saratoga & Schenectady Railroad $31,750 00 

Lease of Albany & Vermont Railroad 20,000 00 

Lease of Rutland & Whitehall Railroad 15,492 00 

Lease from New York Central Railroad Company 2,500 00 

Lease of Green Island lots 3,091 50 

Joint lease wlth Troy & Boston Railroad Company of the Troy 
& Bennington Railroad Company, half rent 7,700 00 

"It is understood, however, that the party of the flrst part Is to pay to tho 
party of the second part two-thirds of the amount of ail accrued Interest on 
the bonds of the party of the flrst part up to and including the 30th day of 
June, 1871, and two-thirds of the amount of rents on leases which are due or 
accrued on that day. 
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"15. And the said party of the second part hereby further covenants and 
agrées, in manner aJoresald, that on présentation of tlie respective bonds, and 
of the scrip, certifleate of stock respectively, tlie interest and divideûds upon 
which are to be paid as herein provided by tbe party of the second part, it 
will, by a proper instrument In writing, to be indorsed or stamped thereon 
respectively, and duly executed, guarantee to the owner and holders thereof 
payment of the interest and divldends thereon, as aforesaid, the divldends to 
be payable semiannually on the Ist days of January and July, as aforesaid, 
and the interest to be payable according to the terms and conditions of the 
said bonds ; and in case the party of the first part, at any time, shall désire to 
use new bonds, either in renewal of or to obtain means with which to pay 
bonds now outstanding, or any portion of them that the party of the second 
part will indorse or stamp such new bonds in the manner aforesaid and de- 
liver the same to the party of the first part: Provided that the new bonds so 
indorsed or stamped shall be for the same amount as the bonds then sur- 
rendered to the party of the second part for cancellatlon. 

"16. And in case the aforesaid bonds, or any of them, shall at any ttme be 
converted into stock, that thenceforth the party of the second part will pay, 
in lieu of the aforesaid interest on said bonds, semiannual divldends on said 
stock, at the rate of 3% per cent., and upon due présentation of such new 
stock will indorse or stamp upon the same a guaranty of the payment of such 
semiannual divldends according to this agreement; and in ail cases of new 
certificates being issued ou the retum of guaranteed certiflcates, or transfer of 
guaranteed shares, or new bonds havlng been issued in place of guaranteed 
bonds, the said party of the second part shall indorse or stamp the like guar- 
anty on such new certificates and bonds: Provided, however, and it Is hereby 
understood and agreed that in case the party of the first part shall fall to 
keep and perform thèse présents upon its part, that thereupon such guaranty, 
and each and every of them, shall become and be null and void. 

"17. And the said party of the second part further covenants and agrées, in 
manner aforesaid, that during the term hereby granted it will, at its own 
cost, risk, and expense, maintain, préserve, and keep the aforesaid rallroads 
in good working condition and repair and suitable for the transaction of aJl 
the business that can be reasonably done thereon, and will also maintain, pré- 
serve, and keep the slde tracks, station bouses, machine shops, fixtures, appur- 
tenances, tools, machinery, rolling stock, and equipments belonging and ap- 
pertaining to the said railroads In good repair, order, and condition, and wlU 
maintain and keep in order ail fences, cattle guards, and warning boards 
which are or shall be necessary or required by law, and will operate, employ, 
and use the said railroads, their flxturcs and appurtenances, in such manner 
as to do and perform, in a proper manner, ail the business offered to and 
which can be reasonably done upon the same, and will perform ail and every 
duty and obligation towards the public which the party of the first part would 
be legally bound to do and perform under its aforesaid charter if thèse prés- 
ents had not been executed. 

"18. And the said party of the second part further covenants and agrées, in 
manner aforesaid, that during the time of this démise it will pay, bear, and 
discharge ail taxes and assessments of every description, assessed, imposed, 
levied, and accruing upon the railroad's property and efCects hereby de- 
mised, and upon the business done upon the said rallroads from the day of 
the date hereof, in the same manner and to the same extent as the party of 
the first part would be liable to pay if thèse présents had not been executed. 
And if by any change of the law the présent tax or duty required of the said 
party of the first part shall be required of the said stockholders, then the 
said party of the second part shall pay the same. 

"19. But the party of the second part shall not be required to pay the 
l)resent income tax upon the aforesaid interest and divldends, or any tax 
thereon imposed, or hereaf ter to be imposed, by whatever name the same may 
be called. And if the law under which the tax Is or may be levied requires 
the party of the second part to pay the same, then the amount of tax so paid 
may be deducted and kept back from and out of the aforesaid Interest and 
divldends. 
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"20. And, further, that the part^ of the second part wlU pay ail expenses 
for operating, construction, repairs, pay relis, salaries, and otlierwise incuired 
on account of the railroad and demised premises, from the day of the date 
hereof, and wiU also pay and discharge ail damages which may be recovered 
against the sald party of the flrst part for Injuries to persons or property, or 
for négligence or breach of duty as carriers or waxehousemen, and In ail respects 
save the said party of the flrst part harmless and indemnified from ail dam- 
ages, losses, and penalties which may be incurred or arise in or by the con- 
duct, use, or opération of the sald railroad, from and after the Ist day of 
May, 1871. 

"21. And it Is hereby further mutually covenanted and agreed that in case 
of default in the payment of the rents herein reserved and agreed to be paid, 
or of the rents, dividends, or interest as herein provided, and if the same or 
any part thereof shall remain unpaid for the space of 60 days from and after 
the tlme when the same shall become due and payable, then the sald party 
of the flrst part shall hâve the right to enter upon and take possession of ail 
the property hereby leased, and ail dépôts, shops, buUdlngs, tracks, and other 
permanent property or rolling stock added thereto, and that the party of the 
second part wlll not hinder or prevent such entry nor the taking possession and 
using of ail of the sald property by the party of the flrst part for its own 
beneflt and use, and that this lease shall termlnate upon the party of the 
first part so taking possession of the demised premises. 

"22. And, further, that this lease shall not be asslgned by the party of the 
second part without the consent, in writing, of the party of the flrst part flrst 
had and obtained. 

"23. It is mutually agreed that the monthly assessments for current ex- 
pansés of the Troy Union Kailroad Company, from and after the Ist day of 
May instant, are to be borne and paiJ by the party of the second part. 

"24. It is further mutually agreed, by and between the parties hereto, that 
there shall be kept at the office of the party of the second part a book or 
register eontainlng a record, in proper form, of the aforesaid stock, and of 
cach and every of the aforesaid bonds, and of the bonds which may be issued 
in substitution therefor, which register shall be open, at ail reasonable and 
proper times, to the inspection of the party of the flrst part, its successors or 
assigns, and that there shall be a transfer agency and office at the clty of New 
York, the expansés of which shall be borne by the party of the second part." 

It is seen that the property, etc., of the plaintiff is turned over to 
the Delaware & Hudson Company, which is to operate same, pay ail 
expenses of operating and keeping in repair, etc., and also pay the 
interest on its bonded indebtedness and 8 per cent, dividend on its 
outstanding capital stock, but which dividends are to be paid not to 
the plaintiff company, the owner of the leased property, but directly 
to the stockholders, the lessee keeping hooks showing the owners of 
such stock and ail transfers thereof. 

Hère the contention arises. The plaintiff contends that, having leas- 
ed and turned over to the Delaware & Hudson Company ail its prop- 
erty, with a provision that the dividend of 8 per cent, on the stock is 
to be paid directly to the stockholders by the lessee, and not to the 
lessor, such lessor, Rensselaer & Saratoga Railroad Company, does not 
receive, within the meaning of said Income Tax l,aw, any net income ; 
wlîile the collector contends that this provision for the payment of this 
dividend on the stock (by whatever name it may be called) to the stock- 
holders direct, instead of through the médium of the lessor company, 
does not deprive the amount so paid of its quality and character as 
income received within the meaning of said statute. The collector 
contends that this sum, or thèse sums, to be paid the stockholders, is 
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rent paid for the use of the property, and so denominated in the lease, 
and is incpme, and net income, inasmuch as it is by the terms of the 
lease discharged from ail déductions for expansés, etc., which are 
otherwise paid in operating the road, and constitutes a net sum for 
distribution to stockholders. 

The directors and officers of the plaintiff corporation hold or held 
this railroad property for the benefit of the stockholders, and it, as 
a corporation, was and is the légal owner thereof. Consequently ail 
rents received in the first instance belong to the plaintiff corporation. 
Moneys derived from rents and surplus earnings would be held by 
it, and owned by it, and dividends from surplus earnings should be 
declared and paid by it. If this money paid by the Delaware & Hud- 
son Company going to stockholders under the agreement had been 
paid to the plaintiff corporation, and the lease had so provided, it 
could not be successfully contended that it was not income, and in- 
come received by the corporation. By agreement between lessor and 
lessee, assented to and acquiesced in by the stockholders, it is paid di- 
rectly to them. Until so paid into the hands of the stockholders, is 
it or is it not the property of tlie corporation itself ? Is rent or com- 
pensation for the use of corporate property owned by the corporation 
the property of the corporation, or of the stockholders, prior to the 
déclaration of a dividend and payment thereof? 

Suppose the Delaware & Hudson Company should not keep its agree- 
ment, but should make default in paying thèse dividends, who would 
sue to recover the sums ("rents") agreed to be paid ? The agreement or 
lease referred to is between the "Rensselaer & Saratoga Railroad Com- 
pany by Geo. H. Cramer, Président; Attest, H. C. Lockwood, Treas- 
urer Rensselaer & Saratoga R. R. Co.," and "The Président, Managers 
and Company of the Delaware & Hudson Canal Company, by Thomas 
Dickson, Président ; Attest, Charles P. Hart, Treasurer Delaware & 
Hudson Canal Company." The stockholders are not a party to the 
agreement. 

It seems to me very clear that thèse moneys agreed to be paid to 
the stockholders are rents received in légal effect by the plaintiff corpo- 
ration, and are net income of the corporation, subject to any légal 
déductions under the !aw in question, and that the provision for pay- 
ment direct to the stockholders is a convenient mode and manner of 
making distribution to the stockholders. I do not think this plaintiff 
corporation, by making such an agreement, could or did divest itself 
of its corporate rights, powers, and liabilities in regard to the money 
to be paid for the use of the property, and subject to taxation, state 
and national, if paid directly to the corporation. If by such agreement 
the money agreed to be paid the stockholders became theirs before 
paid and while in the hands of the lessee, and remained theirs, it was 
not, of course, subject to this income tax as income of the corporation. 
The corporation would hâve no income, and no tax could be imposed 
as against it. As income of the several stockholders it would, if suffi- 
cient in amount (after making ail proper déductions from the income 
of the individual), pay a tax, not as income of the corporation, but as 
income of the individuals owning the stock. I think thèse sums of 



746 239 FEDERAL BBPORTER 

money agreed to be paid the stockholders by the lessee was rent, money 
to be paid for the use of the property of the corporation, and was the 
property of the corporation. Ultimately it would belong to the stock- 
holders, after payment of the debts and liabilities of the corporation, 
but is subject to any tax, state or national, the state or nation lawfully 
imposes on such income. 

[2] This agreement was made prior to the enactment of the présent 
Income Tax Law, and hence there was no fraud on the law intended. 
However, if a corporation may escape the payment of an income tax 
on its net income by leasing its property and providing for the pay- 
ment of its surplus earnings direct to its stockholders by the lessee, 
few corporations will hereafter pay this income tax, unless it is held 
such agreements are fraudulent and void, as made to évade the tax. 
As to income taxes imposed by laws hereafter enacted, there may be 
an avoidance of the tax by leasing the property of the corporation and 
providing for the payment of the surplus earnings direct to the stock- 
holders. 

It seems to me that this whole question centers about the proposi- 
tion: Does this lease operate to divest the plaintiff corporation of 
ownership of the rents to be paid before they accrue and become pay- 
able, and of which rents the sums to be paid the stockholders form a 
part? The légal ownership of rents for corporate property is in the 
corporation, notwithstanding its agreement that the lessee shall pay 
same directly to the stockholders. It seems to me clear that ail sums 
of money and considérations agreed to be paid for the use, possession, 
and occupation of the corporate property belongs to the corporation, 
the légal owner of such corporate property. It is by way of dividends 
that the stockholders are entitled to the earnings of the road or any 
part thereof. That the sums agreed to be paid by the lessee for the 
use of the lessor's property are earnings cannot be questioned. Such 
sums are the considération paid for the use of the property. 

There are many cases holding that where dividends are actually 
declared to stockholders, and the stockholders are indebted to the cor- 
poration, the corporation may withhold the dividend or enough thereof 
to satisfy its claim. If this railroad corporation owes this income tax 
to the government and it is compelled to pay it, and this lease, as it 
does by its terms, provides that the only revenues or income of the 
corporation is to be paid to the stockholders direct, it seems to me that 
by notice to the lessee and by an equity action, if necessary, provision 
may be made for the rétention by the lessee and payment to the les- 
sor of a sufBcient amount to satisfy the tax. This may not be the rem- 
edy, but there must be a way to protect the corporation. I do not 
think the fact that this lessor corporation has no available funds or 
money in its possession with which to pay the tax has anything what- 
ever to do with the question whether or not it has a taxable income 
under the fédéral law referred to. 

[3] The attorney for the plaintiff hère says, and correctly says: 

"A stockholder Is not an agent of the corporation In which he owns a shara 
He has no légal title to any of its property. The functions of stockholders are 
eiceedingly llmlted. Stockholders cannot enter Into contracts with third per- 
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sons for they do not represent the corporation" — cîting Victor, etc., Co. t. 
American Co. (C. C.) 189 Fed. 359. 

Then how could thèse stockholders contract with the Delaware & 
Hudson Company with référence to the "rents" for the use of the cor- 
porate property of this lessor corporation, and how do they obtain 
any title to the rents, or any part of same, prior to payaient over to 
them? 

In Anderson v. Morris & E. R. Ce, 216 Fed. 83, 85, 90, 132 C. C. 
A. 327, the case arose under the Corporation Tax Act of August 5, 
1909 (36 Stat. 112, c. 6) which provided: 

"That every corporation * * • organized for profit and havlng a capi- 
tal stock represented by shares • • * and engaged In business In any 
State * • * shall be subject to pay annually a spécial excise tax with re- 
.spect to the carryiug on or doing business by such corporation • * • 
équivalent to one per centum upon the entire net Inconre over and above five 
thousand dollars, received by it from ail sources during such year." 

The question to be decided and actually decided in that case was 
whether the corporation "was engaged in business," was "carrying on 
or doing business," and the court held it was not, having leased ail its 
property, etc., and turned it over to the lessee, which was managing 
and operating it, and which paid interest on its debts and fixed sums 
to its stockholders on their stock as compensation or rents to the les- 
sor for the use of such corporate property. The lease in that case 
was very similar to the one now under considération in the instant 
case. On the question of "entire net income" on which the tax was 
assessed for the privilège of doing business the Circuit Court of Ap- 
peals (this, the Second circuit) said: 

"But to make the act applicable, the lessor Company nmst not alone e.xist 
'under the laws' of the state which created it. It must, in addition, hâve a 
net income over and above $5,000, etc. It is sald the lessor Company does not 
meet that requirement of the law, as no money was paid to it ; the rentals hav- 
ing been paid, not to it, but to its stockholders and bondholders. The notion 
that a corporation Is an artlficial entlty distinct from the members who com- 
pose it is a fiction of the law, which the courts recognize for some purposes 
and disregard for others. Without going into the matter at length, It sufflces 
to say that the fact that the lessee paid the rent, not to the corporate entlty, 
but to the stockholders and bondholders, cannot prevent the act froirt applying 
to the money so paid if the other conditions of the act make its terms appli- 
cable. The fiction referred to cannot be permitted to accompllsh a fraud up- 
on the statute and an évasion of its obligations." 

While the case was decided on the proposition that the corpora- 
tion was not "carrying on or doing business" within the meaning of 
the statute, the question was more or less necessarily involved wheth- 
er it had "a net income over and above five thousand dollars," and the 
court decided that it did hâve "a net income," made up, in part at 
least, of the sums paid to the stockholders direct and paid for the use 
of the property as rent. 

As the language of the Circuit Court of Appeals in Anderson v. 
Morris & E. R. Co., supra, just quoted, accords with my views of the 
law and was a décision rendered in this, the Second, circuit, I regard 
it as controlling in this case, even if not binding on me. 
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[4, 5] Thîs complaint, demurred to, says or allèges as a fact that the 
plaintiff corporation had and has no income; but as ail the facts are 
stated, and the lease is a part of the complaint, this allégation is a mère 
conclusion. On the facts stated it appears that the plaintiiï did hâve 
an income, consisting of the sums paid to the stockholders as dividends 
by the lessee. A demurrer admits ail facts well pleaded, but not mère 
conclusions. I hâve not taken time to point out the différences between 
the lease in the Morris & Essex Case and the lease in the instant case, 
as I do liot regard them at ail material, so far as the question involved 
hère is concemed. The real question is : Did the lessor hâve and de- 
rive a net income f rom its leased property ? The question is, not what 
disposition did it make of that income, or by what mode or at what time, 
but did the corporation hâve a net income? Bouvier (14th Ed.) de- 
fines "income" as: 

"The gain which proceeds front property, labor or business ; It Is applicable 
particularly to indivlduals. The income of the government Is usually called 
revenue." 

Is it not clear that thèse rents, including the sums paid the stock- 
holders under the agreement to pay them a dividend, are gains which 
proceed from the property of the corporation? See, also, "Income," 
22 Cyc. 63-67. The stockholders hâve no power to lease thèse railroad 
properties, and do not. The lessee expressly agrées to pay "a divi- 
dend" to the stockholders. In other words, the corporation in the 
lease provides for rents sufficient to pay a substantial "dividend" semi- 
annually to the stockholders; but, instead of taking thèse rents and 
paying them to the stockholders, it provides for payment direct to the 
stockholders by the lessee. It is immaterial, in my judgment, that the 
plaintiff corporation was not itself actually doing business by operat- 
ing the railroads. In Anderson v. Morris & Essex Co., supra, where 
the court held as stated and quoted, it expressly held and said (216 
Fed. 91, 132 C. C. A. 335) : 

"The lessor company was not an actlvely operating concem. Under the 
terms of this lease the lessor corporation had praetically gone out of business 
and was disauallfled from any actlvity respecting the opération and manage- 
ment of the railroad business which it had been incorporated to carry on." 

In short, I cannot assent to the proposition that a railroad corpora- 
tion, which prior to the enactment of the act of October 3, 1913, had 
leased its properties during its charter life and any extension thereof 
for a fixed rent or compensation, payable mainly directly to those hold- 
ing bonds secured by mortgage on such properties, and by keeping the 
road in repair, etc., and by paying a per cent, or dividend each year to 
the stockholders — in this case 8 per cent, after the first year — ^because 
of that fact is outside the opération of such Income Tax Law. I think 
it must be held that a taxable "net income, not only arose, but ac- 
crued," to the plaintiff corporation, and that the tax sought to be re- 
covered of the défendant was properly levied and assessed. 

[6] I do not see that the doctrine of novation has anything to do 
with this case. If A. owes B. $10,000 as rent for his property, to be 
paid annually, January Ist, and B. owes C. $10,000 falling due Janu- 
ary Ist, and B. says to A., "You pay the money you owe me to C, as 
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I owe him," and this is done, the debt of A. to B. is discharged. He 
has paid the money to C. pursuant to the authority and direction of B., 
and C. has accepted it. But when B. cornes to make out his income 
tax return, can he say that the $10,000 is not to be taken into account 
as income, inasmuch as he never received the money, but had it paid 
to C. and applied in payment of his debt to C? Is it any the less in- 
come derived from the leasing of his property for the reason he directs 
and consents to the application of it in payment of his just debt? He, 
of course, would be entitled to ail just déductions. Hère the United 
States is concerned and its revenues are affected. The United States 
has never assented to a payment of the dividends to stockholders de- 
rived and payable from the rents of this railroad property directly to 
such stockholders, freed and discharged from the tax imposed by law 
on the net income of the corporation. 
It seems to me clear : 

1. That the moneys to be paid by the Delaware & Hudson Canal 
Company to the creditors and stockholders of the Rensselaer & Sara- 
toga Railroad Company are rents or compensation to the Rensselaer 
& Saratoga Railroad Company for the use and occupation of its prop- 
erty, and, as the plaintifï corporation pays no operating or repair ex- 
penses, constitutes, aside from the interest paid, net income within the 
meaning of the law in question. 

2. It is immaterial, so far as that question is concerned, that such 
dividends are fixed as to amount by the lease, and by its terms paid di- 
rectly to such stockholders. 

3. It is also immaterial that the plaintifï corporation is not possessed 
of money or other cash revenues with which to pay the tax. It has 
power to borrow. 

4. The corporation could not exonerate itself from liability for this 
tax subsequently imposed under a law thereafter enacted by making a 
lease of its property which provides for the payment of ail its surplus 
revenues directly to its stockholders. 

On the face of the complaint a cause of action is not stated, and the 
demurrer is sustained. Tliere will be an order and judgment accord- 
ingly. 



STURM et al. v. STUMP et al. 
(District Court, N. D. West Virginia. January 29, 1917.) 

1. Deeds <®=>72(1) — "Undue Inpi^uence." 

What constitutes "undue Influence" as a determlning factor must dé- 
pend upon the pecullar facts and conditions of each case, where it be- 
oomes pertinent; but the term carrles wlth it the fundamental Idea of 
an influence which acts to the injury of the person affected by It, or of 
those whom he would, if left to hlmself, hâve beneflted, and also, that 
the influence is sufliclently effective to destroy his free agency. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. §§ 190, 199. 

For other définitions, see Worda and Phrases, First and Second Séries, 
Undue Influence.] 

C=»For other caaes see same topic & KëY-NUMBBR In ail Key-Numbered Dlgeats & Indexai 
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2. BELIGIOUS SOCIETIES ®=»16 — GlîT TO Chuech Cobpobation — Validity. 

In View of the settled poUcy of West Virginia, as expressed since the 
earllest tlmes, by constltutlonal and statutory enactments adopted from 
Virginia and continued in force, to restrain tlie accumulation of property 
by cliurcli organizatlons, the presumptlon is agalnst the valldity of large 
gifts to ehurch corporations, to the exclusion of members of the donor's 
family, and ail things relatlng to them should be closely scrutlnized, and 
they should be set aside, If any appréciable degree of outside undue in- 
fluence is shown. 

[Ed. Note. — For other cases, see Rellgious Socleties, Cent. Dig. §§ 103- 
108.] 

3. Deeds iS=»72(2) — Validity — Gift to Chtjbch Cobpobation — Undue Insxu- 

ENCE. 

A grantor, when 85 years old, made a voluntary conveyance of the 
larger part of his property, consistlng of several hundred acres of land in 
"West Virginia, to the American Baptist Home Mission Society, a New 
York corporation, the deed to become effective on his death. He had for 
many years been a Baptist mlnister, and, while havlng llttle éducation, 
was a man of strong wlll and opinions, and an ardent advocate of mis- 
sions, about which he often preached, and to which he had previously 
contributed liberally in cash. He had been solielted for a number of years 
by the state agent of the sodety to make such a donation by deed or will, 
and it was suggested that, as the laws of the state did not permit the in- 
corporation of ehurch societies, it be made to the New York corporation, 
with a request that a share be iised locally. The grantor left a daughter, 
not in very good health or drcumstances, and the children of another 
daughter. Held that, if not vold as an Indirect violation of the laws of 
the state, the conveyance should be set aside at suit of the heirs as having 
been obtained through undue influence. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 197, 198.] 

In Equity. Suit by Drusa Stiirm and others against John S. Stump 
and others. Decree for complainants. 

Daniel Huffman dled in Gllmer county in March, 1916, In his ninety-fourth 
year of âge. He married prior to 1846, and his wife died In 1902. The 
children of his marriage were two daughters, one of whom, Drusa, married 
Charles Sturm and is still living ; the other married Cary Mollohan, and both 
she and her husband are dead, leaving children surviving them, Camden D. 
Mollohan, Josephene Mollohan, Losie Stump, and Darlle Bush. Daniel 
Huffman was an industrious, frugal farmer and mlnister of the gospel of the 
Baptist Church, and accumulated estate, mostly realty, admitted to be worth 
anywhere from $20,000 to $50,000. In November, 1910, the county court of 
Gilmer county adjudged him incompétent and appointed a coinmittee to eon- 
trol his person and estate. 

On November 11, 1907, Huffman, by deed, conveyed to the American Baptist 
Home Mission Society 384 acres, 532 acres, lOO aci-es, 100 acres, and an un- 
divided interest In 10 acres, ail lying In Gllmer county; ail his interest in 
ail of the oil and gas in and underlying 351 acres in Gilmer county. In and 
underlying 147 acres and 55 pôles, and 175 acres, in Calhoun county, and lu 
and underlying 02% acres in Braxton county ; and ail his Interest in and to 
the coal, oU, and gas In, upon, and underlying 92 acres and 48 acres in Gilmer 
county. By the terms of this deed he reserved the use, possession, and con- 
trol of thèse prpperties, to take and hâve ail rentals for oil and gas accruing 
from existlng leases, to make other leases therefor, and receive ail rentals 
and profits therefrom, for and during his life ; and it Is set forth that "this 
deed shall not take effect until after the death of sald Huffman." The con- 
sidération for this conveyance, set forth on its face, Is $1 in hand paid ; out 
In Its eloslng paragraphs it sets forth a purpose on the part of Huffman, by 
will, to make spécifie legacies to certain natural persous, and stipulâtes that, 

iB— .Fm- other cases see same topic & KEY-NUMBER la ail Key-Numbered Olgests & ladexe» 
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If the other estate of whlch he died selsed proved InsufBdent to pay such lega- 
cies, then the grantee Society should make good ail such siieclfic bequests or 
legacies, to the extent of net exceeding a maximum sum of $4,500, and to 
secure the f ulfillment of this obligation a vendor's lien is retained. 

On Septembei- 20, 1909, by deed redting the exécution of thls former deed 
to the Mission Society, and setting forth that "a doubt bas arisen whether or 
not the grantee In the deed aforesaid can take and hold real estate in the 
manner conternplated by the sald deed," Huffman conveys the same land and 
oU, gas, and coal Interests to John S. Stump (who was and is the state agent 
of the Mission Society), in considération of $1 in hand paid "and other valu- 
able considérations," to be by Stump "held, used, and disposed of by him ac- 
cording to bis own wiU and discrétion, without right on the part of any one 
to call him to account for the said lands, or Interests in lands, or any part 
thereof, except so far as necessary to make good the charges hereby created." 
The charges thereby created are then set forth to be the réservation of a life 
estate in the lands and interests, to receive the rents, issues, and profits there- 
of for life, and to bave any spécifie legacies bequeatbed by the grantor in bis 
WiU made good to the extent that other property of which he may die seised 
fails to aecomplish that purpose, up to a maximum sum of $4,500, to be paid 
by grantor's personal représentative so soon as the déficit should be ascer- 
talned, and to secure such provision a vendor's lien is retained. This deed 
then closes with this clause: "It is expressly understood between the par- 
ties bereto that this deed is not Intended as a répudiation of the deed so made 
to the American Baptlst Home Mission Society, and is only intended to pass 
title to the grantee herein in the event the flrst-mentioned shall be held to 
be vold and to pass no title." 

On June 25, 1912, the Mission Society, by deed, conveyed to said John S. 
Stump ail its right, title, and Interest in and to thèse lands, and coal, oil, 
and gas interests, in considération of $1 In hand paid aud bis note for $10,000, 
upon conditions that the grantee, Stump, should assume ail the obligations, 
stipulations, and agreements contained in Huffman's deed to the Society ; that 
interest on the $10,000 note should not begin to run until Huffman's deatb, 
after whlch the vendor's lien retained to secure it, upon default In payment, 
might be enforced by sale of the lands, but such proceeds of sale, whatever 
amounting to, should release and discharge the note in full. It is further 
stipulated in this deed that, if the deed of November 11, 1907, to the Society 
"shall, for any cause, be declared null and void by a court of the state ol' 
West Virginia or of the United States, then and in that event "Stump shall 
"be released from any payment on account of the debt herein incurred, and 
said debt shall be deemed to be fuUy paid and discharged." 

On April 11, 1916, after Huffman's deatb, Stump and wife, in considération 
of the sum of $1 in hand paid, other valuable considération acknowledged to 
bave been received, and the assumption of payment of Stump's $10,000 note to 
the Mission Society, conveyed ail thèse lands and interests in coal, oil, and 
gas to the Latin-Anierican Improvement Association, Incorporated, a corpora- 
tion formed under the provisions of the Business Corporations Lavy of New 
York by certificate flled and recorded in the office of the secretary of state, 
in that state, on August 20, 1915. Its certificate of incorporation sets forth 
the purpose of the corporation to be to acquire and Imiirove real property, to 
sell and lease the same in any state in the United States, in Mexico or else- 
where. Its capital stock is limited to $1,000, of 10 shares eacb, of the par 
value of $100, 5 of which are subscribed for by the five incorporators, one 
share eacb. On the same llth day of April, 1916, this Latln-American Im- 
provement Association executed to Stump a power of attorney authorizing him 
to sell thèse lands and interests and coUect the proceeds of sale, proceed at law 
and equlty, employ counsel, and do ail things necessary to be done in the 
premlses. For the purpose of assaling and having annulled thèse several con- 
veyances and this power of attorney, the surviving daughter and the chlldren 
of Huffman's deceased daughter instituted this suit on May 13, 1916, in the 
circuit court of Gllmer county. It bas been removed to this court upon péti- 
tions of the Mission Society and the Improvement Association. Answers hâve 
been filed by Stump and the Society, the évidence taken in open court, argu- 
ments made, and briefs presented, and the cause submitted for final bearing. 
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W. E. Haymond and Alex Dulin, both of Sutton, W. Va., and C. 
M. Bennett and R. F. Kidd, both of Glenville, W. Va., for plaintiffs. 

Osman E. Swartz, of Clarksburg, W. Va., W. E. R. Byrne, of 
Charleston, W. Va., and ly. H. Barnett, of Glenville, W. Va., for de- 
fendants. 

DAYTON, District Judge (after stating the facts as above). The 
plaintiffs assail thèse conveyances on several différent grounds, based 
upon both law and fact. It is not denied that their sole design and 
purpose were to vest in the American Baptist Home Mission Society 
thèse lands, or the proceeds that may arise from their sale, and that 
défendants John S. Stump and the Latin- American Improvement As- 
sociation hâve no other interest in the matter, save and except to see 
this purpose accomplished. Stump is, and has been ail the virhile, a 
minister of the Baptist Church and the state agent of this Mission So- 
ciety. The Improvement Association is officered, in part at least, by 
officers of the Mission Society. 

The American Baptist Home Mission Society was organized in New 
York in 1832. It was first incorporated by act of the Législature of 
that State, approved April 12, 1843. Laws N. Y. 1843, c. 117. This 
original act was subsequently amended by acts approved February 9, 
1849 (Laws 1849, c. 35), April 30, 1877 (Laws 1877, c. 196), May 3, 
1895 (Laws 1895, c. 528), March 31, 1900 (Laws 1900, c. 260), and 
April 5, 1902 (Laws 1902, c. 358). The purpose of its incorporation, 
as set forth in the original act, was that "of promoting the preaching 
of the gospel in North America," By the amended act of 1849, it was 
enacted that it should hâve power to take, by devise or bequest, real 
or Personal property, the clear annual income from which did not ex- 
ceed $10,000, "provided, no person leaving a wife or child or parent 
shall devise or bequeath said corporation more than one-fourth of his 
or her estate, after the payment of his or her debts, and such devise 
or bequest shall be valid to the extent of such one-fourth, and no such 
devise or bequest shall be valid in any will which shall not hâve been 
made and executed at least two months before the death of the tes- 
tator." By the last amendment, that of 1902, the power to take real 
and Personal property is enlarged, so that the taking may be by devise, 
bequest, gift, grant, or purchase, either absolutely or in trust, "sub-- 
ject, however, in respect to the amount of property it may tajce and 
hold, to the restrictions and limitations of existing laws, and in respect 
to devises or bequests from résidents of the state of New York, to 
the provisions of chapter three hundred and sixty of the Laws of eigh- 
teen hundred and sixty, entitled 'An act in relation to wills.' " At 
the time of this amendment, in 1902, the "existing law" of New York, 
pertinent in the premises, was contained in section 6, chapter 319, of 
the Act of April 12, 1848, as foUows : 

"Sec. 6. Any corporation formed under this act shall be capable of taking, 
holding or receivlng any property, real or personal, by virtue of any devise 
or bequest contained in any last wlU or testament of any person whatsoever, 
the clear annual income of which devise or bequest shall not exceed the sum 
of ten thousand dollars ; provided, no person leaving a wife or chlld or parent, 
shall devise or bequeath to such institution or corporation more thaa one- 
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fourth of hls or her estate, after the payment of Ms or her debts, and such de- 
vise or bequest shall be valld tx) the estent of such one-fourth, and no such 
devise or bequest shall be valld, in any wlU which shall not hâve been made 
and executed at least two months before the death of the testator." 

However, by Act May 15, 1903 (chapter 623, Laws 1903), this sec 
tion 6 of the act of 1848 was amended by section 19, so as to allow 
one leaving a wife, child, or parent to devise or bequeath one-half of 
his estate, after payment of bis debts, to such corporations, and this 
last provision is now incorporated in the 1909 consolidation of L,aws, 
made in New York that year, and appears as section 17, chapter 18, of 
the L,aws of 1909, known as the "Décèdent Estate Law." See 1 Birds- 
eye's Consolidated Laws, 945 ; also see Lef evre v. Lefevre, 59 N. Y. 
434, for a discussion of the scope and effect of thèse gênerai laws upon 
such corporations, chartered by spécial législative act (as was this Mis- 
sion Society) before their passage. 

One of counsel for plaintiffs very ably argues that thèse convey- 
ances are absolutely void, as contravening article 6, § 47, of the Con- 
stitution of the State, forbidding the incorporation of churches or 
religious dénominations. His line of reasoning is to the efïect that. 
if this Mission Society could not be incorporated in the state, then it is 
not in the power of this state to permit it, as a foreign corporation, to 
do business and take and hold real estate in this state; that it is in 
fact a nonentity in this state, and a grant of real estate to it in this 
state is absolutely void, not voidable ; and he cites Runyan v. Coster's 
Lessee, 14 Pet. 122, 10 L. Ed. 382; United States v. Fox, 94 U. S. 
315, 24 L. Ed. 192; Fritts v. Palmer, 132 U. S. 282, 10 Sup. Ct. 93, 33 
h. Ed. 317; Bank v. Niles, 1 Doug. (Mich.) 401, 41 Am. Dec. 575; 
Beach on Corporations, vol. 2, § 411 ; Id., vol. 1, §§ 164, 335. 

To the statement in West Va. Pulp & Paper Co. v. Miller, 176 Fed. 
293, 100 C. C. A. 176, that complaint of the devise of land to a foreign 
church could only be made by the state, he insists (a) that such state- 
ment is obiter dictum, as the case did not involve that question, because 
it was determined there that the land had been converted into person- 
alty; (b) that a clear distinction seems to exist between devises or 
conveyances of land and bequests or gif ts of personalty ; and (c) such 
eases as Jones v. Habersham, 107 U. S. 174, 2 Sup. Ct. 336, 27 L,. Ed. 
401, are not applicable, because arising in states where religious cor- 
porations are not absolutely prohibited, but limited in the extent of 
their right to take; and to assail an excessive amount taken is only 
a collatéral, and not a direct, attack. Hère in this state, he insists, 
where no power to take at ail exists, any conveyance to such church 
organization, under foreign incorporation, is absolutely void, and con- 
stitutes a cloud only upon the title of the heirs which the state, by 
its laws of descent, has vested in them. If the case was such that 
the lands, unlawfully taken by a corporation would escheat to the state 
then he insists the estate alone couîd complain, but hère the convey- 
ances are absolutely void and the lands, by the state's law, has vested 
in thèse heirs. In support of this reasoning of counsel, the fact may 
be cited that the Suprême Court, speaking through Chief Justice Mar- 
shall, in Baptist Association v. Hart, 4 Wheat. 1. 4 I*. Ed. 499, de- 
239 F.— 48 
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clared a devise of this kind void at the instance of executors ; in Kain 
V. Gibboney, 101 U. S. 362, 25 L. Ed. 813, speaking through Mr. Jus- 
tice Strong, it held void a bequest of like character at the instance of 
a trustée; and in Russel v. Allen, 107 U. S. 167, 2 Sup. Ct. 327. 27 
L,. Ed. 397, it has in efïect said, while it has not taken such action in 
cases arising from other states, it has donc so in Virginia cases, be- 
cause of its peculiar laws on the subject of such devises and bequests, 
which laws, it may be said, hâve been adopted by this state. 

Personally, my views hâve been in accord with those of counsel in 
this line of reasoning, as shown by the two opinions filed in Miller v. 
Ahrens (C. C.) 150 Fed. 644, and (C. C.) 163 Fed. 870; but I hesi- 
tate, in view of the opinion rendered in Pulp & Paper Co. v. Miller, 
supra, by the Circuit Court of Appeals for this circuit, to rely upon 
them in the décision of this case. But putting aside ail other conten- 
tions, thèse plaintifïs assail thèse conveyances upon another ground — 
that of undue influence — which merits most careful and thorough con- 
sidération. 

[1] A discussion of this contention requires considération (a) of 
the character and efïect of the assailed transactions, (b) of the actors 
therein, (c) of the source and extent of the influence exerted, and (d) 
the efïect thereof. The term "undue influence" has been variously 
defined, and still no définition is entirely satisfactory ; for, after ail 
has been written and said, its application, as a determining factor, 
must dépend upon the peculiar facts and conditions of each case where 
it becomes pertinent. 29 Am. & Eng, Encyc. l,aw (2d Ed.) p. 102, The 
word "undue" carries with it the fundamental idea that the influence, 
if effective, has been injurious. In Re Coleman's Estate, 185 Pa. 437, 
40 Atl. 69, it is said : 

The term undue influence "means an Influence which acts to the injury of 
the person who Is swayed by It, or of those whom he would, If left to himself, 
hâve beneflted." 

In Words and Phrases, vol. 8, p. 7166, more than 50 cases are cited 
in support of the définition : "Undue influence" is the exercise of 
sufflcient control over the person, the validity of whose act is brought 
in question, to destroy his free agency and constrain him to do what 
he would not hâve done if such control had not been exercised. 

Thèse two définitions, taken together, may be adopted as fairly 
warranting a considération in détail of the éléments I hâve above set 
forth. What, then, should be said of the character and efïect of thèse 
conveyances, or, expressed in other words, in what light are convey- 
ances to a religious corporation by a husband or parent of substan- 
tially ail his property, for nominally no considération, leaving wife and 
children in an impoverished condition to be viewed in law and morals? 

[2] In Miller v. Ahrens (C. C.) 150 Fed. 644, I reviewed to a lim- 
rted extent the fixed determined policy of this state, antagonistic 
to such conveyances and devises generally to church organizations, 
expressed in constitutional and législative enactment, derived from 
similar ones of the mother state, Virginia, whose people in turn from 
the start were very sensitive to the evils endured by their ancestors in 
England from such church aggression, requiring there, as it did, the 
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enactment of 20 distinct mortmain statutes to correct and stay it. It 
is true that in West Virginia Pulp & Paper Co. v. Miller, 176 Fed. 
284, 100 C. C. A. 176, the resuit reached in the Ahrens Case, touching 
Fickey's devise, was reversed on the ground that it was not direct ta 
the church, but to a trustée for its benefit, and the trustée having by 
sale converted the land into personalty, before suit brought, the rem- 
edy was to pursue the sale proceeds. The fixed public policy of the 
State, as above indicated, however, was not, and cannot be, contro- 
verted. It remains perpetuated in the présent Constitution of the state, 
article 6, § 47, absolutely forbidding the granting of a corporation 
charter to any church or religious dénomination, and in sections 1 
and 7, chapter 57, of the Code of 1906 (sections 3292 and 3299, Hogg's 
Code 1913), expressly limiting the holding by churches of real estate 
for the sole purposes of a place of public worship, a burial place, and 
a résidence for a minister, and restricting such holding for thèse pur- 
poses, to a maximum of 4 acres in any incorporated city, town, or vil- 
lage, and to 60 acres outside thereof. 

It is significant in this connection to note, also, that the act of the 
Législature of New York, passed in 1849, amending the charter of 
this Mission Society, expressly limited its power to take, by way of 
devise or bequest, either real or personal property yielding a net income 
in excess of $10,000, and forbade any one leaving a wife, child, or 
parent to devise or bequeath to it property in excess of one-fourth of 
his estate after payment of his debts, and, as I hâve shown above, that 
the gênerai law existing in New York limits the amount to one-half of 
the estate after payment of debts. Thus it will be seen that sweeping 
conveyances to church organizations of the kind and character hère 
assailed are against the public policy of the common law, of this state, 
and, to a degree, of the state of New York, the one granting this 
society its corporate existence. 

But I am constrained to think we may even go a step farther and 
say they are condemned by the divine law. Upon one occasion, when 
the Pharisees and Scribes, finding fault with His disciples for their 
failure to conform in their habits to the traditions of the elders, came 
to the Savior of the World and asked him, "Why walk not Thy dis- 
ciples according to the tradition of the elders?" He answered: 

"Well hath Esaias prophesied of you hypocrites, as It Is written, This people 
honourth me with their lips but their heart is far from me. 

"Howbeit ia vain do they worship me, teaching for doctrines the command- 
ments of men. 

"For laying aside the commandment of God, ye hold the tradition of men, as 
the washing of pots and cups: and many other such llke thlngs ye do. 

"And he said unto them, Full well ye reject the commandment of God, that 
ye may keep your own tradition. 

"For Moses said, Honour thy father and thy mother; and, Whoso curseth 
father or mother let him die the death: 

"But ye say, If a man shall say to his father or mother, It Is Corban, that 
is to say, a gift, by whatsoever thou mightest be proflted by me; he shall 
be free. 

"And ye sufler him no more to do aught for his father or his mother ; 

"Maklng the word of God of none effect through your tradition, which ye 
hâve delivered: and many such like thlngs do ye." 

Mark, chapter 7, verses 7 to 13, inclusive ; Matthew, chapter 15, verses 3 to- 
9, inclusive. 
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Whereby ît scems clearly to appear that, if one seeks to discharge 
the debt of nature, due from him to his parents, by making a gift of 
his substance to God and religious associations, so as to be unable to 
support and maintain them, if required, he violâtes the law of bolh 
the Old and New Testament. The inspired Apostle Paul has ex- 
tended the same doctrine to ail f amily relations when he says : 

"But If any provide not for his own, and specially for those of lils owa 
house, he hath denied the falth, and is worse thaa an infldel." 1 Timothy, 
chapter 5, verse 8. 

What conclusions are to be drawn from ail this? I think at least 
thcse two : 

First — That in considering such conveyances and the conditions 
and circumstances of their exécution, no presumptions arise in their 
f avor, but precisely the contrary ; that ail things relating to them and 
the causes of their exécution should be closely scrutinizëd, and tliey 
should be set aside if any appréciable degree of outside undue influ- 
ence is shown to hâve brought about their exécution. It must go 
without saying that courts of equity should never violate the direct 
precept of the law, nor directly or indirectly attempt to sustain con- 
tracts that violate its well settled and defined policy, except in ex- 
traordinary and exceptional cases, where great injustice and injury 
would otherwise resuit. 

Second — That it is distinctly wrong for those who manage and con- 
trol the opérations and efforts of thèse religious organizations to use 
any effort or influence to induce the exécution of such sweeping con- 
veyances, so condemned by the policy of the law, but, on the contrary, 
in my judgment, it is their clear moral duty to advise against them 
and refuse to accept them, where the grantor thereby leaves a wife, 
child, or parent in an impoverished condition. We may rightly ex- 
pect Christian men and women to be strict in their observance of 
both the letter and the policy of the law. 

[3] Considering next the actors in thèse transactions, the évidence 
clearly shows Huffman to hâve been a rnan above the average of his 
community in both his physical force and mental faculties. In a cer- 
tain sensé he was a fair example of the "warring members" within, 
the worldly and the spiritual. He was a money maker, able and suc- 
cessful in accumulating much greater property than the average citi- 
zen of his community, and very quick to maintain its possession. In 
the last years of his long life, when memory was failing, he could 
easily forget his sale contract of timber, but was quick to discover 
that the timber was being eut, and prompt in seeking to prevent it; 
he could readily forget his indorsement of the small note for his grand- 
daughter, but prompt in denouncing it as a forgery, when he felt he 
might hâve it to pay, regardless of what the conséquences to her would 
hâve been, if his charge had been true. Other similar incidents in the 
record évidence could be cited, but thèse are sufficient. Clearly he 
was a man of good, hard, business sensé and strong of will; at the 
same time he was a man of no breadth of éducation or culture. 

Many years ago, in his youth, a missionary minister of the Baptist 
Church "came over the mountains" to preach in Huffman's community, 
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and Huffman was converted. It is a matter of church history that 
this Baptist dénomination had split largely over this question of mis- 
sions and missionary work. The Primitive or "Oid Side" branch, 
carrying its Calvinistic creed to the limits of fatalism, denounced it as 
unnecessary, if not unscriptural, to employ or pay its ministers or to 
send out missionaries, for "what is to be will be" — those predestined 
to be saved will be saved, and those predestined to be lost will be lost, 
regardless of any human effort to the contrary. On the other hand, 
the adhérents of the other branch bitterly repudiated this doctrine, 
and to accentuate their dissent thereto named themselves the "Mis- 
sionary" Baptist Church, and, true to their belief in this regard, bave 
always been very active and earnest in missionary effort. 

In the days of Huffman's youth, 75 or more years ago, in this sec- 
tion of country, this Baptist dénomination was not very particular as 
to either the secular or theological educational qualifications of its 
ministers. Under its very démocratie form of church govemment, 
each particular congrégation was a law unto itself , and did very much 
as it pleased as regards who should or should not preach. Huffman, 
iliiterate as he was, became a minister, and it would seem, f rom the 
beginning, was particularly impressed with the importance and neces- 
sity of missionary effort. It is testified that it was a continuing prac- 
tice of his to preach upon this subject particularly, and to refer to 
himself as "a child of missions," and during his long life he was con- 
spicuous, in his community, for his comparatively large contributions 
to this cause. As the years went by, he became more and more sub- 
ject to the compelling force of this influence, until, as the clerk of the 
county court of his county for 24 years testifies, he became regarded 
by him as a religions monomaniac, and he drove attomeys out of 
their office to avoid his discourses on the missionary subject. He 
stated to différent parties, at différent times, his fixed purpose to con- 
vey or devise his property to this Mission Society. 

The évidence is full and complète as to thèse facts, largely pro- 
duced by défendants to establish two contentions : First, that of his 
mental capacity to convey ; and, second, that his mental f aculties and 
force of will were too strong to be subject to undue influence. I think 
the évidence does rebut the contention of senile dementia or incapac- 
ity to convey. While he was 85 years old in 1907, and his memory 
was failing, I do not doubt his ability then to understand to the full 
degree required by the law, as enunciated in Buckey v. Buckey, 38 W. 
Va. 168, 18 S. E. 383, and similar cases, the nature and effect of a 
contract of sale. I cannot agrée with the second contention, however, 
that this évidence proves him ta hâve been too vigorous in mental ca- 
pacity and too strong of will to be the subject of undue influence. It 
may be paradoxical, nevertheless it is true, that many men of the 
highest intellectual powers and the strongest wills are peculiarly sub- 
ject to just such influence, and become far more dominated and con- 
trolled by it than those less mentally strong— men, for example, like 
Savonarola, Peter the Hermit, and John Brown. It is to be borne in 
mind that the character and source of the undue influence is imma- 
terial ; that it may be exerted by a single individual, or, collectively. 
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by many. The essential élément is that it should be of such power as 
to control the will and jnduce a resulting act injurious to the victim 
himself, or to those whom he would in its absence hâve benefited. 

It seems to me that Huffman from the time he was converted was 
peculiarly subject to this particular influence. The cause of its in- 
ception, whether by the preaching of the pioneers or otherwise, is not 
disclosed. The first positive évidence of personal effort to induce its 
consummation is disclosed in the letter written to Huffman on Sep- 
tember 12, 1893, by W. E. Powell, who preceded Stump as state agent 
of this Mission Society. In this letter he says : 

"Tour klnd letter contalnlng two cheeks, one for $102.93 for State ana 
Home Missions and the other for $2 for your J. and M., bas corne to hand. 
Please accept my sincère thanks for your klndness In this. Sorry to see sucli 
a falling off. In 1891 your Association gave $130.33, 1892 $99.49, now only 
i589.38, a loss to our Board of over $40 in two years. The indications now 
are that we are to hâve a debt of $800 to $1,000, as against $850 last year. If 
It is possible for you and Mrs. Huflfman to do so, I hope you will send me si 
good Personal glft any time before Oct. 5. A good Baptist made hls will last 
week. Has about $15,000 worth of property and remembered the Home 
Mission Society. I should be glad If you would deed a good farm to the 
American Baptist Home Mission Society; Tou keep and manage It as long 
as you llve, and turn over the rents each year, if you wlshed to do so. My 
dear Bro., I hope you will remember both State and Home Missions, but a.s 
you cannot convey property by will for State Missions, but can for Home Mis- 
sions, allow me to urge that you will not put this matter off. It will be ton 
late soon. Please do soon what you wlsh to do along this Une, and let me 
know about it. Will come up to see you about it, if necessary. Hope to set' 
you at Charleston Oct. 10-13." 

This was foUowed by anotlier letter, under date of January 6, 1894, 
in which he receipts for $10 sent by Mrs. Huffman, and expresses the 
belief that Huffman and his wife, "after providing for your children, 
will want to do a libéral part for the woric of our dear Savior by leav- 
ing money or property by will," and incloses an exact form of be- 
quest, as prepared by the Home Mission Society, and then says : 

"Since our State Mission Board cannot reçoive and hold legacles under our 
W. Va. laws, you can will ail to the Home Mission Society, with the request 
that say one-half be for State Mission work In W. Va. Slnce life is so un- 
certain, and as making a will does not in any way interfère with the use and 
control of your property, allow me to urge upon your prayerful attention that 
you and Mrs. Huffman ask the I^rd to direct you in this matter, and that 
you make your wiU at the earliest day you can, and that you remember liber- 
ally the American Baptist Home Mission Society that has done so much for 
our beloved country and also for West Virginia Baptists. As soon as you 
décide about this matter, I shall be glad to hear from you both." 

And by still a third, under date of December 6, 1895, in which he 
says: 

"If I should come up to see you about the 20th, will you be ready to close 
up your will and arrange for the legaey? Would It suit you to deed to the 
American Baptist Home Mission Society a farm or two? This might be better 
than to hâve it in a will that might be contested. Please let me hear from 
you." 

An analysis of thèse letters shows that the writer fuUy understood 
that, under the law of this state, the State Mission Society was not 
capable of being incorporated, could not take property, and, under be- 
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lief that the New York Society could do so, was seeking to évade 
the law by a devise of ail to the one, with suggestion that half be 
for the use of the other; that he wanted the matter closed up very 
soon by will or deed, but preferred the latter, as being less liable to 
be contested (did he fear that the influence might at last fail — Huff- 
man change his mind and revoke the will ?) ; that while he (Huffman) 
should make provision for his family, he urged him to provide very 
liberally for the Home Mission Society; and that such provision 
should embrace "a farm or two." Huffman could not resist thèse ap- 
peals and this influence. On July 10, 1896, he and his wife, for the 
considération of $1, by deed conveyed to this Home Mission Society 
the tract of 532 acres embraced in his home farm and comprising 
more than half of it, reserving, however, two lots devoted to burial 
purposes, three other spécifie acres absolutely, and the timber, coal, 
oil, and other minerais for their lives, with right to eut the timber 
and remove the coal, oil, and other minerais. However willingly Mrs. 
Huffman may hâve joined in this conveyance, it appears from the 
testimony, that, his contributions continuing, she thought hè was go- 
ing too far, and her mother heart became solicitons for the children. 
In the fall of 1901, as he was starting to the State Association, she 
said to him : "Daniel, don't go down and give ail we hâve." On his 
return she asked him how much he had given, and, when he answered 
$1,000, she said she did not want him to give it ail away — wanted some 
for the children. He said the reason he gave the $1,000 was because 
they led him to believe that he was better able to give than any one 
else at the Association. 

Mrs. Huffman died January 3, 1902. Her death and her anxiety 
about the children seems to hâve caused, to some extent at least, a 
weakening of this "missionary" influence over him. The children 
very naturally were dissatisfied with the conveyance away of the 
better part of the home fami. In a pathetic letter to John S. Stump, 
under date of June 16, 1902, he says: 

"I am sad and lonely my business Is not in bad shape I do not owe but a 
few dollars I hâve a good deal due me I am making arrangement with the 
Home Mishlon Bord to by the farm back that I deeded to them if we can get 
the paper fiset up I will pay them down for it I do not know what I will do in 
the futer some times thlnk I will try to sell every thing I hav 1 can tell what 
would be the best thing is and seteled hère I can not tell what tlme what 
time may brlng fourth. 1 hâve not b.een preaching much since my wife died. I 
want strate ail my bisness up that I can and coUeck ail I can and against 
that I can know what I beter do." 

He did buy the farm back. On July 1, 1902, by deed, the Society 
reconveyed it to him, for $1,600 cash. In the deed, assailed hère, of 
November 11, 1907, this farm is a second time conveyed to the So- 
ciety. Meanwhile Powell had died, and John S. Stump, Huffman's 
nephew, had been selected his succès sor as state agent of this Society. 
He was a minister of the church, able, of strong personality, and very 
earnest, active, sincère, and zealous in his work for this Society. This 
is disclosed in his letters adduced in évidence. It is not long until 
the old influence fuUy controls Huffman again. He attends State As- 
sociations. It,is to be remembered that the leading purpose of this 
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Mission Society is to raise funds with which to" pay ministers such 
parts of their salaries as were not provided for by the localities where 
they were stationed. In thèse Associations foregathered many thus 
provided for. Stump, as agent for the Society, had a hard time to 
raise funds. The cause was in debt. Huffman could not resist the 
calls made upon him. He first made a will that has never been pio- 
bated. Afterwards he adds codicils. Stump aids him in the prépara- 
tion of thèse, or some of them. He took custody of the will for about 
a year. He was working hard to raise funds to pay off the Society's 
debt and seeking pledges payable upon condition that the whole 
amount be pledged. He appeals to Huffman by letter to go and see 
old men in that section, likely to die soon, and get them to pledge 
contributions, to encourage them to do so by telling them what he 
(Huffman) had donc. Then, realizing that Huffman's provision by 
will was not available, he says to him: 

"Hère Is another proposition I would like you to think about: If we could 
get wlthln $700 or $800 of enough pledges to pay that debt, could we not make 
a change In your gift, so that we could realize enough money on it now to 
iinish up the debt and secure thèse pledges?" 

And he suggests a method of borrowing by which it could be donc. 
Little more need be said. It is undisputed that Stump arranged for 
the meeting and was présent when the deed of November 11, 1907, 
to the Society, herein assailed, was executed. He secured counsel to 
prépare it. When Judge Linn, an able lawyer, expressed doubt as 
to its validity under the laws of this state, he, on behalf of the So- 
ciety, employed him to prépare and secure from Huffman the deed to 
himself of September 20, 1909, meant, not for his personal profit, but 
solely as a device to hold the property for the Society's benefit. He 
had meanwhile taken from Huffman à broad power of attomey to 
control his estate. What about the other interested parties, the sur- 
viving daughter and the grandchildren ? The extent of Huffman's 
contributions to the Society, independent of thèse lands conveyed, is 
not fully disclosed. Checks for $1,600 for the farm bought back, and 
for $558.80, are exhibited; Huffman stated to his wife he gave $1,- 
000 at the Association, and mention in one of Stump's letters is made 
of two notes, for $500 each, which it would seem he had borrowed, 
was ready to pay, and Stump was informing him to whom he could 
send the checks for such payment. -If ail thèse sums were paid to 
this cause, they aggregate a sum nearly, if not quite, equal to ail he 
has given to thèse heirs of his. He conveyed to his daughter a tract 
of land which she sold for $2,000. This was 22 years ago, and some 
15 years ago he gave her a check for $720. She is now 60 years of 
âge, living in Alabama on a $1,300 farm, compelled to live in the 
South, because her health will not allow her to live in this climate. 

The eamestness, zeal and marked ability manifested by counsel upon 
both sides in the conduct of this case, the elaborate arguments made, 
and the exhaustive briefs filed by them bave caused me to give much 
time and study to the matters involved. To discuss them has to a de- 
gree been embarrassing, because of the danger of false impressions 
arising therefrom. L,et it not, for a moment, be assumçd that in this 
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discussion I hâve meant to reflect upon the honesty, integrity, or sin- 
cerity o£ this church, its ministers, its Mission Society, or its agents. 
I yield to none in my admiration and affection for this church, its 
ministers, and its agents for the good they hâve donc and are doing. 
In their zeal I think they went too far in this matter ; as to their in- 
tegrity and sincerity of purpose, I hâve no question. 

The conclusions I reach are thèse: I think thèse conveyances are 
direct violations of the statute of West Virginia limiting the amount 
and the purposes for which church organizations may take real es- 
tate. If, however, the ruHng in West Va. Pulp & Paper Co. v. Miller, 
supra, is held décisive that only the state can complain of this, I am 
fully convinced that they should be set aside, at the instance of thèse 
heirs, because of the undue influence that caused their exécution, and 
decree to that effect may be entered. 



UNITED STATES v. PENNSYLVANIA CO. 
(District Court, W. D. Pennsylvania. February 9, 1917.) 
No. 1574. 

1. Master and Skbvant ®=>13— Houbs of Seevicb Aot— Consteuction— Locai. 

Conditions. 

Hours of Service Aet March 4, 1907, c. 2939, 34 Stat. 1415 (Coiiip. St. 
1913, §§ 8677-8680), was Intended to apply in every part of the United 
States, without regard to différence between local conditions, and mnst 
be given a construction which would be sound in every other judicial 
district. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14.1 

2. Master and Servant «3= 13— Hours of Service Act— Construction— Lib- 

EBALITY. 

The Hours of Service Act is so manifestly la the interosts of humanity 
that it should be liberally construed, but because of the penalties iin- 
posed its provisions should not be extended beyond their plain meaning. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14.j 

3. Master and Servant ®=13 — Hours of Service Act— Exceptions— "Casu- 

alty"— "Unavoidable Accident"— "Act of God." 

In the proviso of the Hours of Service Act, excepting from its opéra- 
tion any case of casualty or unavoidable accident or act of God, or where 
the delay vi'as the rasult of a cause not known to the carrier or its of- 
flcers when the employé left the terminal, and which could not hâve been 
foreseen, none of those terms are synonymous ; but "casualty" means a 
fortuitous happening caused by some human agency which the carrier 
could not control, "unavoidable accident" means a fortuitous happening 
caused by some human agency over which the carrier may hâve soiue con- 
trol, yet which could not hâve been prevented by the exercise of due care, 
and "act of God" is an accident not oecasioned by human agency, but by 
physlcal causes alone, and in the fourth exception it is the cause, ani? 
not the delay, which could not hâve been foreseen, and this last exception 
should not be construed to include the others, which would require the 
immédiate suspension of ail traflic in the afCeeted division on learnlng of 
a wreck, and therefore the act does not apply where the delay resulted 
from the derailing of another train by the breaking of an axle, which was 
a casualty, though before the employés in question left the terminal the 

^csFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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dlspatcher knew of the derailment, but had been Informed by the con- 
ductor that the track could be cleared witliln an hour. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. f 14. 

For other définitions, see Words and Phrases, First and Second Séries, 
Act of God; Casualty; Unaroldable Accident.] 

4. Master and Servant <S=>13— Houbs of Service— Casualtt—Eelieving 

Employé. 

Where employés of an interstate carrier are delayed by casualty, so as 
not to be able to reach thelr terminal in time, the Hours of Service Act 
does not requlre the carrier to relleve them before they reach the terminal, 
but as to them the limitation of hours of service does not apply. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 14.] 

5. Masteb and Servant i®=5l3— Hours of Service— Construction by Com- 

mission. 

A rullng by the Interstate Commerce Commission, vehich by Hours of 
Service Act, § 4, is glven the duty of executlng and enforcing the act. 
construing a provision of the act, is entitled to great weight, if there is any 
doubt as to the meaning of the act. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14.] 

At Law. Action by the United States against the Pennsylvania 
Company to recover penalties for alleged violations of the Hours of 
Service Act. Judgment rendered for défendant. 

E. Lowry Humes, of Pittsburgh, Pa., for the United States. 
Wm. S. Dalzell, Gordon Fisher, and R. H. Hawkins, ail of Pitts- 
burgh, Pa., for défendant. 

ORR, District Judge. This action has been brought by the United 
States to recover from the Pennsylvania Company penalties for al- 
leged violations of the act of Congress entitled "An act to promote 
the safety of employés and travelers upon railroads by limiting the 
hours of service of employés thereon." approved March 4, 1907 (34 
Statutes at Large, 1415), and commonly called "the Hours of Service 
Act." The case was tried by the court without a jury, in pursuance 
of a stipulation in writing, signed by the représentatives of both par- 
ties. The court fînds the f acts to be as f ollows : 

On July 3, 1915, five employés of the défendant, which is a com- 
mon carrier engaged in interstate commerce, vi^ere required to remain 
on duty for a longer period than 16 hours. At the time they were en- 
gaged jointly in the opération of a freight train which was being moved 
by locomotive engine No. 7460. Said train (which may be designated 
as extra No. 7460), for the purpose of moving interstate commerce, lef t 
the terminal at Cleveland at about 4:35 a. m. for Conway, within the 
jurisdiction of this court, at which place the men were not relieved 
until about 9 :43 or 9 :45 p. m. Two of the men had been called for this 
service at 4 :05 a. m. and three at 4 :20 a. m. The hours of service 
of ail the men engaged in that train movement were not, therefore, 
exactly alike, but in each case they exceed 16 hours. 

Before extra 7460 left the Cleveland terminal, at about 3:45 a. m., 
the train dispatcher at that place had received a téléphone message 
from the conductor of a train designated as extra 9981 that his train 
had been wrecked near Earlville. The information was to the eiïect 

£=sFor other casea see Eame toplc & KEY-NUMBER In ail Kejr-Numbered Digests & Indexe» 
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that the east-bound track was badly blocked by three cars; that one 
car blocked the west-bound track, but that the west-bound track could 
be cleared within a half an hour or an hour after the wreck train 
got there. The wreck train arrived at the wreck at 6 :50 a. m., but did 
not hâve the west-boimd track ready for service until 10 o'clock a. 
m. The east-bound track was not ready for service until late the same 
evening. The limitation of service to one track during the day con- 
gested the traffic. Extra 7460 was the first f reight train going east to 
pass by the scène of the wreck and proceed on its way to its desti- 
nation. The delay at Earlville was the cause of the excess time of serv- 
ice in which the crew of 7460 were engaged. Had that wreck not oc- 
curred, the employés would hâve xeached the end of their run within 
the time limit. The cause of the wreck of extra 9981 could not hâve 
been foreseen or avoided. That train had been inspected before it left 
the terminal at Cleveland. A wheel upon one of the cars broke by 
reason of some unknown cause, which derailed three cars of the train. 
The conductor of that train was qualified by expérience with wrecks 
to express an opinion as to the time which would be required to clear 
the tracks. Immediately after the wreck he was of opinion that the 
track could be cleared of the wreck in an hour. He was the man who 
informed the train dispatcher of the wreck and the conditions existing 
at the place of the wreck. The train dispatcher relied upon the in- 
formation given him by said conductor and permitted extra 7460 to 
leave the terminal. 

The contention on the part of tlae défendant îs that by reason of the 
foregoing facts, the act of Congress does not apply, because of the fol- 
lowing provision therein : 

"Provided that the provisions of this act shall not apply in any case of 
casualty or nnavoidable accident or the act of God ; nor wliere the delay was 
the resuit of a cause not known to the carrier or its officers or agent in charge 
of such employé at the time said employé left a terminal and which could not 
hâve been foreseen." 

The contention on the part of the government îs that, although the 
derailment of extra 9981 may hâve been an unavoidable accident, yet, 
because the same was known to the train dispatcher before the em- 
ployés engaged in the movement of extra '7460 had left the teiTninal, 
the défendant is still liable. The government further contends that, 
although the accident to extra 9981 may hâve been unavoidable, and 
may hâve been an excuse for the delay at Earlville, yet the défend- 
ant is liable to the penalties imposed by the act, becatise the crew of ex- 
tra 7460 were not relieved before they reached their terminal within the 
period of 16 hours. 

[ 1 ] The purpose of this act has been well expressed in its title to be : 

"To promote the safety of employf-s and travelers upon rallroads by limltlng 
the hours of service of employés thereon." 

It is unnecessary to dwell either upon the économie or other value 
of such législation. It was intended to be applicable in every part of 
the United States, without regard to density of population, différence 
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between local conditions, or transportation facilities. In the Northern 
district of Ohio, or in the Western district of Pennsylvania, which to- 
gether, according to the last census, as gathered from the last report 
of the Attomey General, had a greater population than ail the districts 
which comprise the Ninth circuit, exclusive of Alaska, the act should 
not receive a construction which would not be sound in every other ju- 
dicial district within the United States. The fact that there may be a 
million people between terminais dépendent upon railroad service 
should not induce a construction of the act which would be unwar- 
rantable in cases where there may be few, if any, people between the 
terminais who dépend upon railroad service. It is necessary, there- 
fore, to avoid the natural tendency to allow the immédiate background 
to control the view of the statute. 

[2] The act is so manifestly in the interests of humanity that it 
should be liberally construed, and yet, because of the penalties im- 
pose for violations of the act, its provisions should not be extended 
beyond tlieir plain meaning. It is highly important that tliose who may 
be subjected to penalties for violations of the act should know what 
acts or omissions may subject them to penalties. The act does not 
operate against carriers alone, but against officers and agents of car- 
riers as well. Its terms apply to both equally, and should be read at 
ail times in the same light. 

[3] The act itself provides that it shall not apply in certain cases, as 
appears by the proviso hereinabove mentioned. The exceptions found 
in that proviso are four: First; casualty; second, unavoidable ac- 
cident ; third, act of God ; and, f ourth, "Where the delay was the re- 
sult of a cause not known to the carrier * * * at the time said 
employé left a terminal and which could not hâve been foreseen." 
Thèse four exceptions may be more easily illustrated than defîned. 
First, a large fire and fallen buildings in a city along the right of way 
of the railroad may illustrate what is meant by casualty; second, a 
derailment of a train caused by the breaking of an axle having a con- 
cealed defect not discoverable by inspection may illustrate unavoid- 
able accident ; third, the washing away of bridges by a great flood may 
illustrate an act of God; and, fourth, a diminution of power by 
reason of engine trouble not ordinarily expected and not discovered 
upon previous inspection may illustrate a cause of delay not known 
to the carrier at the time the employé left a terminal and which could 
not hâve been foreseen. 

It should not be assumed that any of the terms used by Congress in 
the proviso are synonymous. Ail words of an act hâve a proper place 
and meaning therein, unless the contrary plainly appears. In the pro- 
viso under considération, "casualty" means a fortuitous happening 
caused by some human agency which the carrier cannot control ; "un- 
avoidable accident" means a fortuitous happening caused by some hu- 
man agency over which the carrier may hâve some control, yet which 
could not hâve been prevented by the exercise of due care; "act of 
God" is an accident which could not hâve been occasioned by human 
agency, but proceeds from physical causes alone. Because the first 
three exceptions were not broad enough to cover ail the cases which 
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Congress desired to except from the opération of the act, they added 

the f ourth exception to cover ail other cases : 

"Wliere delay was a resuit of a cause not known to the carrier * * • at 
the time said employé left a terminal and whlch could uot hâve been foreseen." 

A grammatical analysis of that exception shows that it is not the 
"delay," but "a cause * * * which could not hâve been foreseen." 
This interprétation is necessary to give the word "which" proper mean- 
ing. Ail of the three preceding exceptions do not embrace ail causes 
of delay "which could not hâve been foreseen." But, by adding the 
last exception, ail were intended to be embraced. To foresee a cause, 
one could or should know the event before it happens. That delay 
must foUow the cause in every one of the cases excepted by the act 
must hâve been known to Congress, yet punishment for excessive de- 
lay following the cause thereof was not provided. 

We are not unmindful of the tendency of some of the courts to make 
the f ourth exception embrace the other three; that is to say, that al- 
though there may be a casualty, an unavoidable accident, or an act of 
God which interrupts the transportation of commerce at one point 
only upon the railroad, yet, if it be known to the carrier, ail trans- 
portation should be suspended between terminais and the point where 
such interruption occurred, unless the carrier, its ofScers, or agents 
assume the risk of Hability for excess service. We do not believe that 
such was the intention of Congress. The words of the proviso do 
not plainly express such intention. If thus intended, Congress would 
hâve expressed such meaning in no uncertain terms, because the ef- 
fect would be to impair the duty and obligation of the railroad Com- 
pany to continue its service for the benefit of those people living be- 
tween the terminais and the point where the passage of trains has been 
prevented. Indeed, the very terms of the proviso indicate that com- 
merce was not to be stopped, and that there might be excessive hours 
of service. It is not unlikely that Congress had in mind conditions 
such as existed by reason of the Johnstown flood in this district, where 
opérations over the main line of the Pennsylvania Railroad were sus- 
pended for days, due to the washing out of bridges. If such a flood 
should again occur, it could not be imagined that a train dispatcher 
would be subject to the penalties of this act if, after having knowledge 
of the flood, he would send out a train for Johnstown and intermediate 
places, where the crew of said train were required to be on duty longer 
than 16 hours. 

In the présent case we hâve reached the conclusions, fairly deducible 
from the évidence, that the train dispatcher permitted extra 7460 to 
proceed, after having knowledge of the unavoidable accident which be- 
fell extra 9981, because of his reliance upon the information received 
from the conductor of the latter train. Apart from that, however, his 
employer should not be held liable, because the case was one to which 
the act, by the very terms of its proviso, did not apply. 

[4] With respect to the government's contention that the crew of 
extra 7460 should hâve be.en relieved before they reached their termi- 
nal, and within the period of 16 hours from the time their service 
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begaii, little need be said. To construe the act as one intended to op- 
erate upon those who do not shorten the excess service therein de- 
nounced, although such excess service arises in any one of the cases 
excepted from the provisions of the act, would be reading into the 
act something which Congress bas not placed there. In the appendix 
to Kent's Digest of Décisions under the Fédéral Safety Apphance and 
Hours of Service Acts, page 253, we find an administrative ruling of 
the Interstate Commerce Commission under date of June 25, 1908, 
which, af ter quoting the proviso of the act, is in thèse words : 

"Any employé so delaj'ed may tberefore œntinue on duty to the terminal 
or end of that run. The proviso quoted removes the application of the law 
to that trip." 

[5] As the fourth section of the act imposes upon the Interstate 
Commerce Commission the dùty of executing and enforcing the provi- 
sions of the act, such ruling is entitled to great weight, if there be any 
doubt as to its meaning. We are satisfied that the act should not be 
strained in order to punish carriers and their officers and agents for 
not diminishing excess service in those cases which are within the 
proviso. 

From what précèdes, tlierefore, the conclusion must be reached that 
the accident to extra 9981 was an unavoidable accident, that the ex- 
cess service required of those in charge of extra 7460 was the resuit 
of such unavoidable accident, and that the présent case is one to which, 
by the terms of said proviso, the Hours of Service Act did not ap- 
ply. 

Judgment, therefore, must be rendered in favor of the défendant. 



In re LANDBRSMAN. 
(District Court, D. New Jersey. February 21, 1917.) 

1. BANBœuPTCY <®=s>409(l) — DiscHABGE — Grounds fob Befusal — "Bocks of 

Account ob Recobds." 

Where the only books which had been kept by a bankrupt were one In 
which money due certain merchandise creditors and certain payments 
made to them, and one or more check books and bank passbooks, from which 
It would hâve been impossible to ascertain anythlng regarding the bank- 
rupt's flnancial condition without making a complète inventory of the 
assets, such books were not "books of aecount or records" from which 
the flnancial condition of the bankrupt might be ascertained, and the 
bankrupt will be denled diseharge under Bankr. Act July 1, 1898, c. 541, § 
14b (2), 30 Stat. 550 (Cîomp. St. 1913, § 9598). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 752-757.] 

2. BaNKHTTPTCT <©=5414(1) — DlSCHAEQB — GbOUNDS rOB BiEFUSAL — FaILUBE TO 

Keep Books — Intention — Pkesumption. 

The fallure of a bankrupt to keep proper books and records will be pre- 
sumed to hâve been with intent to conceal her flnancial condition, which 
was the natural and probable conséquence of such fallure. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 720.] 

. « . ... 

€=3For other cases see same tapie & KET-NUMBETH in aU Key-Numbered Dlgests & IndexM 
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3. Bankkuptct <©=>414(3) — Dischabqe — Geounds fob Refdsal — Intention — 

Evidence. 

Where the évidence showed that during the six months the bankrupt 
was in business ttie assets had shrunk approximately $13,000, so tliat any 
explanatioa which could liave been shown by books would bave exbibited 
a déplorable financial condition, and would bave aroused suspicion as to 
the correctness of the entries, the conclusion is Irrésistible that the fall- 
ure to keep such books was with Intent to conceal financial condition. 

[Ed. Notft. — For other cases, see Bankruptcy, Cent. Dig. § 722.] 

4. Bankruptcy ®=409(1> — Dischargk — Geounds fob Refusai. — Faildeb to 

Keep Books — Omission or Agent. 

The omission of the agent, to whom the bankrupt had intrusted entlre 
control and management of the business, to keep proper account books, 
with Intent to conceal financial condition, can be attributed to the bank- 
rupt, so as to bar diseharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 752-757.] 

5. Bankeuptcy <S=»407(5) — Dischakge — Geounds toe Refusal — Acts dp 

Agent. 

Quœre, whether a bankrupt proprietor of a large dry goods store may 
be vlsited with the conséquences of the acts of her husband in making 
materially false statements In writlng for the purpose of obtalning, and 
upon which he did obtain, property for her on crédit, where he was In 
full and complète control of the business with her fuU consent, even 
though such statements were made without the bankrupt's knowledge 
or consent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 760, 761.] 

In Bankruptcy. In the matter of Frances Landersman, bankrupt. 
On exceptions and motion to confirm the report of the spécial master 
recommending that the bankrupt be denied a discharge. Discharge 
denied. 

Julius Henry Cohen, of New York City, for objecting creditors. 
Otto A. Stiefel, of Newark, N. J., for bankrupt. 

HAIGHT, District Judge. The spécial master, to whom was refer- 
red the objections to the bankrupt's discharge, has recommended that 
the discharge be denied for two reasons, viz. : (1) Because he finds 
that the bankrupt, with intent to conceal her financial condition, failed 
to keep books of account or records from which such condition might 
be ascertained ; and (2) because she obtained property on crédit upon 
two materially false statements in writing, made by her for that pur- 
pose. Bankruptcy Act, § 14b, cls. 2 and 3. He has aiso found that the 
objection, based on the alleged concealment of assets, has not been 
sustained by the évidence. I hâve not felt called upon to consider the 
correctness of the latter conclusion, both because no exception has 
been filed to it, and because I think it clear that the bankrupt must be 
refused a discharge on the first ground upon which the spécial master's 
recommendation is based. 

In the early part of November, 1909, the bankrupt purchased from 
a concern, by which both she and her husband had been theretofore 
employed, the stock and good will of a dry goods store in the city of 
Newark, and, as part of the purchase price, gave certain promissory 
notes, amounting in the aggregate to $8,000, signed by her and in- 

€=9For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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dorsed by her father. In the following May she filed a voluntary pé- 
tition, showing unsecured claims to the amount of about $23,000, and 
asseîs, at her own valuation, of about $22,000. According to her 
testimony, the value of the stock which she acquired when she pur- 
chased the business was from $12,000 to $14,000. During the six 
months that she was in business she purchased merchandise on crédit, 
at the cost value, of approximately $27,000, and during the same time 
paid on account thereof only a little over $5,000. From the beginning 
the business was, with the bankrupt's full knowledge and consent, 
under the sole management and in the active control of her husband ; 
he purchased ail merchandise, opened bank accounts in her name, dis- 
bursed ail moneys, signed ail checks in her name, and in every respect, 
and ostensibly so, conducted the business as if he were the sole pro- 
prietor thereof. He was given, according to her testimony, power to 
do whatever he thought best in respect to the conduct of the business. 
She attended at the store only a few hours in the afternoons. 

[1] Her only books of account were kept exclusively by her hus- 
band; she disclaiming any knowledge whatever of what they were 
or how they were kept. They consisted of what may be called, in the 
absence of a better name, a "ledger," in which was entered the moneys 
due to certain merchandise creditors and certain payments made to 
them, and one or more check books and bank passbooks. No record 
whatever was made of moneys disbursed for salary or other expenses 
incident to the conducting of the business, nor of the moneys that were 
taken in from day to day. Although it appears that an inventory was 
made at the time the store was purchased, and another one shortly be- 
fore the pétition in bankruptcy was filed, both were destroyed shortly 
after the times they were made, respectively. The moneys expended for 
salaries and other expenses, as well as those drawn by the bankrupt 
for living expenses, were taken from the cash received at the store 
from day *to day. Nor was any record made, in any book or otherwise, 
of the bankrupt's liability on the notes which were given for the pur- 
chase price of the business, or of other moneys alleged to hâve been 
borrowed and partially or wholly repaid from time to time. There 
can be no doubt that the books and records which were kept would 
not hâve enabled one to ascertain the bankrupt's financial condition at 
any time. The only possible way in which they would hâve thrown 
any light on it was in connection with an inventory of the goods which 
she had on hand ; and then the resuit would, at the best, not hâve been 
even approximate, because one or more of her large liabilities were 
not mentioned in the books at ail. But I do not think it can be said 
that one, conducting a business of the size and character of this, has 
kept such books or records as are intended by section 14b (2), if it is 
necessary, in order to ascertain anything regarding her financial con- 
dition, to make a complète inventory of her assets. 

[2] That her failure to keep books and records was with the intent 
to conceal her financial condition, in the absence of any reasonable 
explanation (of which there is none in this case), will be presumed, on 
the theory that she is chargeable with intending the natural and prob- 
able conséquences of her own acts and omissions. In re Janavitz, 219 
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Fed. 876, 135 C. C. A. 546 (C. C. A. 3d Cir.) ; In re Newbury & Dun- 
ham, 209 Fed. 195, 126 C. C. A. 207 (C. C. A. 2d Cir.) ; In re Weston, 
206 Fed. 281, 124 C. C. A. 345 (C. C. A. 2d Cir.); In re Arnold, 228 
Fed. 75 (D. C. N. J.). 

[3] But, in addition to this presumption, the conclusion is quite ir- 
résistible, as the spécial master bas pointed out, that the failure to keep 
proper books and records was in fact for the purpose of concealing 
the bankrupt's financial condition. There was, in the snort period 
during which the bankrupt was in business, a shrinkage in assets of 
approximately $13,000. Any explanation, which could hâve been 
shown by books or records, for such a rapid and extensive disappear- 
ance of assets, would, at the same time, hâve exhibited a déplorable 
financial condition, to say nothing of the suspicions which would hâve 
been aroused as to the correctness of the entries. 

[4] It is urged, however, that, as the books were net kept by the 
bankrupt herself, or under her supervision or direction, and because 
the testimony is that she knew nothing about them, her husband's fail- 
ure to keep proper books and records cannot be attributed to her, so 
as to bar her discharge. But the question thus presented bas been 
aùthoritatively decided in this circuit adversely to the bankrupt's con- 
tention. In re Janavitz, supra. The présent case cannot be distin- 
guished f rom that. Hère, as there, "the agent was in full and complète 
control of the principal's business with bis [her] full consent." It 
foUows, therefore, that the spécial master's report in this respect should 
be confirnied. 

This conclusion makes it unnecessary for me to décide the interest- 
jng question whether, under the circumstances of this case, the bank- 
rupt can be visited with the conséquences of the acts of her husband 
in making materially false statements in writing for the purpose of 
obtainirig, and upon which he did obtain, property for her on crédit. 
Unquestionably, if he were the bankrupt, he should be denied a dis- 
charge. He not only made such statements, in which he omitted alto- 
gether the indebtedness of $8,000 incurred in the purchase of the busi- 
ness, but it admits of no doubt that he did so intentionally, knowing 
that they were untrue. Gilpin v. Merchants' National Bank, 165 Fed. 
607, 91 C. C. A. 445, 20 L. R. A. (N. S.) 1023 (C. C. A. 3d Cir.). If 
the spécial master's conclusion — that the bankrupt should also be de- 
nied a discharge because of those false statements — is based on the 
theory that the évidence shows that they were made with her actual 
knowledge and consent, I would hâve great difïïculty in agreeing with 
him. While the suspicion that such was the fact is strong, there is 
no sufficient évidence to establish it. If, however, that was not the 
fact, it may be that a déniai of a discharge to her simply on the ground 
that her husband, who was in sole and complète control of her business 
with her full consent, intentionally made the false statements, know- 
ing them to be such, cannot be easily reconciled with the décisions 
of the Circuit Court of Appeals of this circuit in Gilpin v. Merchants' 
National Bank, supra, and the Circuit Court of Appeals of the Fourth 
and Fifth Circuits, respectively, in Frank v. Michigan Paper Co., 179 
Fed. 776, 103 C. C. A. 268, 30 L. R. A. (N. S.) 623, Peck Co. v. I.owen- 
239 F.— 49 
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bein, 178 Fed. 178, 101 C. C. A. 498, and Hardie v. Swafford Bros. 
Dry Goods Co., 165 Fed. 588, 91 C. C. A. 426, 20 L. R. A. (N. S.) 785. 

[5] It may be, however, when Gilpin v. Merchants' National Bank is 
considered in connection with the later décision of the same court in 
the Janavitz Case, supra (which, however, dealt with a failure to keep 
books), that, in a case such as this, where the whole management and 
conduct of the business has been committed to an agent with the full 
consent of the bankrupt, the obtaining of property on crédit for the 
bankrupt upon the agent's mater ially false statement, intentionally 
made for the purpose of obtaining such crédit, would prevent the bank- 
rupt's discharge, even though the statements were made without the 
bankrupt's actual knowledge or consent. This seems to hâve been the 
décision of the District Court for the Southern District of New York. 
In re Schwartz & Co., 201 Fed. 166. In that case a discharge was de- 
nied to one of the partners, who took no active part in the management 
of the business, but intrusted her interests to a son, who made the false 
statement, but who was not a partner. It seems to be difficult to con- 
ceive of any reason why the statute should be construed to bar a bank- 
rupt's discharge because of tlie failure of the person whom the bank- 
rupt had placed in complète control of his business to keep books and 
records (when such failure was for the purpose of concealing the bank- 
rupt's financial condition), and at the same time to deny a like effect 
to the same agent's acts in intentionally making false statements for 
the purpose of securing property on crédit for the bankrupt. In the 
Gilpin Case, the statement was actually signed by the principal, and it 
does not appear that it was known to the bookkeeper who made it up 
to hâve been false. The question considered there was as to the mean- 
ing of the word "false" — whether a statement which was simply un- 
true was within the statute, irrespective of the knowledge and intent 
of the person making it. May not a différent resuit foUow when the 
person who made the statement, and to whom it was known to be 
false, was, to ail intents and purposes, the bankrupt? However, for 
the reason above stated, I do not attempt to décide the question. 

The bankrupt will be denied a discharge, because of the failure to 
keep proper books and records. 



JONES et al. v. BANKERS' TRUST CO. 

(District Court, D. New Mexico. November 8, 1916.) 

No. 442. 

1. coepobations <s=»80(1) stock sobsceiptions conteacts— consteuction 

"Wabeanty." 

A provision in a contract of subscription to the stock of a corporatioa 
tliat no statement, représentation, or agreement of warranty made by the 
agent taking tlie subscription should in any way operate to cancel or an- 
nul the contract, unless reduced to writing and incorporated therein, 
should be strictly construed, because intended to worlv an estoppel, and 
does not apply to oral fraudaient représentations by the agent not amount- 
ing to warranties ; a "warranty" being an undertaklng or stipulation that 
a certain fact in relation to the subject of a contract is or shall be as it 

ÇrsiFor other cases see same toplc & KBY-NUMBQR In ail Key-Numbered DIgests & Indexes 



JONES V. BANK ers' TRUST CO. 771 

Is stated or promised to be, and so ttie contract may be set a'slde for oral 
fraudulent représentations by the agent, not amountlng to warranties. 

[Ed. Note. — For other cases, see Corporations, Cent Blg. § 244 
For other définitions, see Words and Phrases, First and Second Séries, 
Warranty.] 

2. Corporations <g=»80(l) — Stock Stjbsceiptions— Fbaudulent Représenta- 
tions— Eftect CF. 

A contract induced through fraud, decelt, and mlsrepresentations of 
the other party is not blndlng, and, as it is of no force, a stocls subscrip- 
tion contract obtained by oral ifraudulent représentations may be set aside, 
notwithstandlng it provlded that no statement or représentation of war- 
ranty by the agent taking the same shoiild operate to cancel the contract, 
nnless reduced to writing and incorporated therein. 

[Ed. Note. — ^For other cases, see Corporations, Cent DIg. § 244.] 

On pétition for rehearing. Rehearing granted, and answer dis- 
missed. 

For former opinion, see 235 Fed. 649. 

Powell & Neblett, of Silver City, N. M., for plaintiffs. 
Towne Young, of Dallas, Tex., James Royall, of Silver City, N. M., 
and Barnes & Nicholas, of Socorro, N. M., for défendant. 

POLLOCK, District Judge. The facts necessary to décision are as 
follows : 

On May 12, 1914, plaintiffs subscribed for 2,CXX) shares of the capi- 
tal stock of défendant corporation, agreeing to pay therefor $23,500. 
Five hundred dollars of the purchase price was presently paid in cash ; 
the remainder evidenced by a promissory note for $18,000, due one 
year from date. In the sale of the shares défendant was represented 
by its duly created agents, W. T. Coleman and A. Murck. After the 
sale of the shares on September 8, 1915, this suit was instituted for 
the purpose of procuring a decree canceling and annuUing the entire 
transaction on the ground of fraud, deceit, and misrepresentation 
practiced, made, and committed by the agents of défendant, as the 
resuit of which plaintiffs were induced to make the purchase of the 
shares from the défendant company. After motion of défendant to 
dismiss the pétition for want of equity was denied by this court, and 
after the filing of an amended pétition detailing the fraud and deceit 
practiced by the defendant's agents, which induced plaintiffs to pur- 
chase the shares, défendant answered, among other matters of défense, 
as follows: 

"That on the said 12th day of May, 1914, défendant made and entered into 
a contract with plaintilïs which on the» face of it is in words and figures, as 
follows : 
" 'No. 1095 
" 'Amount $23,000.00 

" 'This is to certify that I hereby purchase 2,000 shares of the capital stock 
of the Bankers' Trust Company, for which I agrée to pay twenty-Ôiree thou- 
sand and no/100 dollars. 

" 'I further agrée that no statement, représentation or agreement of war- 
ranty made to me by the person talsing this contract shall in any way oper- 

^=»For other casea see same topic & KBY-NUMB£:r in ail Key-Numbered Dlgests & Indexes 
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ate to cancel or annul this contrart nnless the same be reduced to writing 
and fllled In on the following Une : 

" 'A copy of the certlflcate of sald stock Is shown on the back hereof, and 
forms and constitutes a part of thls contract as fully as if incorporated ia 
the body hereof. 

" 'The further considération Is that I wlll extend to Bankers' Trust Coiu- 
nany the option to purchase aboTe described stock should my stock be for sale. 

" '[Signed] K. L. Jones. 

" 'J. T. Jones.' " 

Défendant having thus pleaded this certificate or instrument of plain- 
tiffs in hsec verba, and also a copy of the certificate of shares issued 
by défendant company, made a part of said instrument or certificate 
of plaintiflfs by référence, further pleads in bar of this suit as f ollows : 

"Défendant avers that said contract was read over to the plainliffs and was 
fully understood and agreed to before and at the tlme the same was execnted 
by the plaintiffa, and the said contract among other provisions contains the 
following expressed stipulation : 'I further agrée that no statement, représenta- 
tion or agreement of warranty made to me by the person taking this contract 
shall in any vray operate to cancel or annul this contract unless the same b© 
reduced to writing and fllled in on the following Une.' Défendant further 
avers that no statement, représentation, or agreement of wan-anty whatso- 
ever was written in said contract, and particularly avers and allèges that none 
of the statements, représentations, or agreements of warranty pleaded or relied 
upon by plaintiffs In this action were written into said contract or made a 
part thereof, and avers and allèges that plaintiff by the terms and provisions 
of said contract is estopped from pleadlng or relyîng upon any of the niatters 
and things pleaded and relled upon by him as a défense to an action on said 
contract, or as statements, représentations, agreements, or warranties to avoid 
said contract or change the provisions and terms of same," etc. 

Plaintifïs, deeming this plea of estoppel in bar insufficient in point of 
law, in order to test its sufficiency, hâve moved to dismiss. This mo- 
tion was presented to and denied by the presiding judge of this court 
in his lifetime, as shown by a written opinion found in the record. 
However, as the record further shows, on application of plaintiffs for 
a rehearing of this motion, the court, being in doubt as to the correct- 
ness of the ruling made, ordered the application filed and submitted 
on written briefs. In this manner and for this reason the matter stands 
again submitted for décision. 

[1] As provisions in writing such as that hère relied upon by de- 
fendant to work an estoppel and close the door to an inquiry into the 
very truth of the matter are contrary to natural justice, they are 
strictly construed as to their terms against the party pleading the es- 
toppel. Looking, therefore, first at the language of the provision in 
this light, it is seen by its very terms to be limited to statements, rep- 
résentations, and agreements of warranty alone. That is to say, con- 
struing the certificate of purchase executed by plaintiffs above set 
forth as though it were either a contract to purchase the shares in 
view of a contract of purchase itself, it does not provide in broad 
gênerai terms that no statement, représentation, déclaration, or agrée- 
rnent made by the agent of défendant company negotiating the sale 
shall be relied upon by the purchaser to work a cancellation of the 
contract of sale unless it be set forth in the writing signed. On the 
contrary, according to the very terms of the provision in question, it 
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is only such statements, représentations, and agreements made by tlie 
agents negotiating the sale for the défendant company as are in their 
eflfect and true légal intent matters of warranty which will not avail 
plaintiffs to cancel or annul the writing unless written therein. 

Now, the word "warranty" has a well-defined légal meaning. Thiis 
Black, in the second édition of his Dictionary, defined the word "war- 
ranty" in a contract as follows: 

"An undertaklng or stipulation, in writing or verbally, that a certain fact in 
relation to the subject of a contract is or shaU be as It Is stated or promised 
to be." 

Browne, in his work on Fraud, says : 

"A warranty differs from a représentation, in that a warranty must always 
be given contemporaneously with, and as part of, the contract ; whereas a rep- 
résentation précèdes and induces to the contract. And, while that is their 
différence in nature, their différence in conséquence dr eft'ect is thls: That upon 
breach of warranty (or false warranty) the contract remains binding, and dam- 
ages only are recoverable for the breach ; whereas, upon a false représentation, 
the defrauded party may elect to avold the contract, and recover the entire 
price paid." 

In Rose v. Hurley, 39 Ind. 81, it is said : 

"The same transaction cannot be characterized as a warranty and a fraud 
at the same time. A warranty rests upon contract, while fraud or fraudulent 
représentations hâve no élément of contract in them, but are essentlally a tort. 
When judges or law writers speak of a fraudulent warranty, the language is 
neither accurate nor perspicuous. If there is a breach of warranty, it cannot 
be said that the warranty was fraudulent, with any more propriety than any 
other contract can be said to hâve been fraudulent because there has been a 
breach of it. On the other hand, to speak of a false représentation as a con- 
tract or warranty, or as tending to prove a contract or warranty, is a perver- 
don of language and of correct Ideas." 

So construed, an examination of the pétition will disclose the al- 
leged fraudulent misrepresentations of defendant's agents making the 
sale of the shares of the plaintiffs are not in any sensé warranties or 
statements of warranty, but are merely statements and représentations 
of material existing facts made by the agents for the purpose of induc- 
ing plaintiffs to purchase the shares, which statements, représentations 
of material existing facts, plaintiffs now plead and insist were false and 
untrue when made, and known to be so by the défendant and its agents 
making them. 

Again, the provision of the certificate relied upon by défendant to 
work out the estoppel or bar pleaded to the further prosecution of this 
suit apparently has been heretofore regarded, and is now relied on, by 
défendant to be a mère limitation upon the power or authority of the 
agents of défendant to bind défendant by the représentations and state- 
ments made inducing the contract, and on such ground is highly eu- 
logized and commended by solicitors for défendant company in their 
briefs and argument. However a simple statement of the matter will 
disclose such is not the true intent nor the purpose to be subserved by 
the provision in question, for the provision is not to the effect that 
agents of the défendant company hâve no power to bind it to the 
truth of any statement, déclaration, or représentation of fact by them 
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made to induce a purchase of the shares, or to the effect that said 
agents hâve no power or authority to bind défendant company by any 
material statement or représentation of fact stated or représentée! as a 
fact, or which may in the future prove to be untrue ; but the provision 
is to the effect that only such statements, représentations and agree- 
ments of warranty as the agent may make, as are written in the certifi- 
cate, may be relied upon by the purchaser to cancel or annul the trade 
certified. Thus, impliedly, the agent of défendant company had full 
and complète power and authority to bind défendant by any statement 
or représentation made within the scope, or apparent scope, of the 
business transacted, only that such représentations, statements, and 
agreements made by the agents to induce the contract which were writ- 
ten in the certificate could be relied upon to cancel or annul the trade ; 
if not so written therein, to be inoperative for such purpose. Thus 
viewed, it is apparent the unmistakable intent and purpose of the pro- 
vision under considération was to close the doors of inquiry by the 
courts into the fraudulent conduct of defendant's agents, unless the 
purchaser should, being of a suspicious nature, insist upon ail the mat- 
ters and things by the defendant's agents stated or done to induce the 
making of the contract being written into the certificate before the 
falsity thereof could be shown. Such holding would operate to place 
on the fraudulent conduct of agents such a handsome reward as has 
not to this day been sustained by the law. 

[2] Again, where one party to a trade has been induced to enter 
into it through the fraud, deceit, and misrepresentations of the other 
party, in material matters, no binding trade results, and the defrauded 
party does not become bound by its terms. As to him the apparently 
completed transaction remains as though it had never existed. Such 
party is bound neither to its provisions nor by the principles of the law 
applicable to valid transactions of such nature. I am therefore of the 
<jpinion plaintifïs must in this suit be permitted to plead, and, if ca- 
pable, to show, in so far as they are concemed, the trade for the shares 
?.ought to be repudiated, having been induced by défendant company 
through the fraud of its agents, does not as a whole or in any part or 
provision thereof bind plaintifïs to its performance. As having a bear- 
ing upon the conclusion reached, see HofîBin v. Moss (Circuit Court 
of Appeals for this Circuit) (>7 Fed. 440, 14 C. C. A. 459, and cases 
therein cited; Bridger v. Goldsmith, 143 N. Y. 424, 38 N. E. 458; 
Pratt V. Dariing, 125 Wis. 93, 103 N. W. 229; Shepard v. Pabst, 149 
Wis. 35, 135 N. W. 159; Eonewell v. Jacobson, 130 lowa, 170, 106 N. 
W. 614, 5 L. R. A. (N. S.) 436; and many other cases. 

It follows the application for a rehearing must be, and is, granted, 
and those paragraphs of the defendant's answer to the amended péti- 
tion relied upon to work an estoppel, or in bar of the further prosecu- 
tion of this suit must be, and are, held insufficient for such purpose, 
and, in so far as relied upon to constitute an estoppel or any bar to the 
further prosecution of this suit, is dismissed therefrom, as contrary 
to good conscience and fair dealing between man and man. 

It is so ordered. 
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In re IMPERIAL TEXTILE CO, 
(District Court, N. D. New York. March 1, 1917.) 

1. Bquitt <@=>57 — Equitable Maxims. 

Equlty regards as done that which ought to be done. 

[Ed. Note. — For other cases, see Equlty, Cent. Dlg. i 17&.1 

2. Liens <g=7— Cbeation— Fuïukk Liens. 

While equlty will enforce an agreement to glve a lien upon property 
to be produced or acqulred In the future, no such lien can be establlshed, 
unless the property Is clearly deslgnated. 

[Ed. Note.— For other cases, see Liens, Cent Dlg. §§ 26-28.] 

3. Bankbuptct <S=>188(3) — Equitable Liens. 

A manufacturing company, flndlng itself unable to purchase and pay 
for material or labor to continue Its business, entered Into an oral agree- 
ment wlth claimant that, If he would furnish money for the continuation 
of the business, the company would, as goods were made up and sold on 
crédit, assign to claimant the accounts therefor as security for payment 
of his advances. A list of accounts was made out and signed by an oflicer 
of fhe" company, but the actual written assignment was not made, owing 
to différences between the parties as to some of its minor tenus. Held 
that, while no corporate action was taken setting aside such particular 
accounts, and while liens cannot be created by reason of a mère sensé of 
Justice in a parti cular case, nevertheless, as the accounts to be assigned 
were practically designated, and as claimant's advances enabled the com- 
pany to manufacture the goods, claimant will, on bankruptcy of the com- 
pany, be treated as having an équitable lien, enforceable against such ac- 
counts or the proceeds derived therefrom. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 270, 295.] 

In Bankruptcy. In tlie matter of the banlcruptcy of tlie Impérial 
Textile Company. Application for the review of an order of the spé- 
cial master granting claimant, William E. Nelson, a lien upon certain 
accounts of the bankrupt and priority as to the amounts collected. Or- 
der affirmed. 

This is a review of an order made by F. J. De La Fleur, spécial mas- 
ter, holding that the claimant, William E. Nelson, was entitled to a 
lien upon certain accounts, and is entitled to a lien upon the money 
collected thereon, and now in the hands of the trustée in bankruptcy, 
to the extent of $585.50, and directing the trustée to pay that sum to 
said Nelson. 

Senior & Sisson, of Utica, N. Y., for claimant. 
Martin & Jones, of Utica, N. Y,, for certain creditors. 
James H. Merwin, of Utica, N. Y., for trustée. 

RAY, District Judge. The pétition in invohmtary bankruptcy was 
filed IVlarch 1, 1915, and adjudication was had March 20, 1915. April 
13, 1915, the trustée was duly appointed. About October or Novem- 
ber, 1913, certain oral transactions were had between the claimant, 
William E. Nelson, and the officers and directors of the bankrupt, 
as a resuit of which the said officers and directors orally agreed, in be- 
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half of the bankrupt, Impérial Textile Company, with said Nelson, 
that Nelson would furriish funds to the company for use in its business 
as the same should be called for by its officers, and that as security 
for such funds so advanced the company would assign accounts re- 
ceivable for goods sold, such accounts to repay said loans as the ac- 
counts were collected in course of business. This agreement was to be 
reduced to writing and was to be similar in its terms to a certain 
agreement theretofore in opération between the company and the 
Traders' Commerciar Company, except that Nelson was to reccive 6 
per cent, on his advances only. 

Thereafter on various dates between and including Noveinber 1, 
1913, and May 25, 1914, Nelson advanced various sums of money to 
the company, which advances aggregated $4,420. Thèse advances were 
made upon the request of the company, and were used by it in the 
ordinary course of its business. Proposed contracts were prepared 
and subraitted by Nelson to the bankrupt, and others were prepared 
and submitted by the bankrupt's officers to Nelson ; but, owing to dis- 
putes in regard to certain minor détails thereof, such proposed con- 
tracts were never signed by both parties prior to the bankruptcy 
of the corporation. Thèse negotiations were going on during the time 
the advances were made by Nelson to the company, and which ad- 
vances were made at the request of the officers of said company. 
No accounts or other property were ever as signed to Nelson by writ- 
ten assignment as security for his said advances, and no payments 
of principal or interest had been made to him on such advances. Dur- 
ing the time when such advances were being made by Nelson the said 
bankrupt owned various accounts receivable, such as the oral contract 
contemplated as security. Such of thèse accounts as were uncol- 
lected at the time of the bankruptcy passed into the hands of the trus- 
tée in bankruptcy and are set forth in a schedule attached to the trus- 
tee's report. The face value of such accounts was the sum of $709.70. 
The amount actually collected on the same and in the hands of the 
trustée is the sum of $585.50. 

The spécial master finds that this was a valid contract, and that 
Nelson was entitled under saM agreement to receive of the bankrupt's 
accounts receivable sufficient thereof to secure the repayment of his 
advances amounting to $4,420. Inasmuch as no assignment of ac- 
counts was made, and the only available accounts were those col- 
lected by the trustée and above referred to, Nelson is limited hère by 
the spécial master to a lien upon the moneys collected on such accounts, 
viz., $585.50. The spécial master made an order directing the trustée 
to pay over to Nelson said sum of $585.50, and that is the order un- 
der review. 

[1-3] One question of law involved hère seems to be this : When a 
manufacturing company, finding itself for want of funds unable to 
purchase and pay for material and pay labor for carrying on and con- 
tinuing its business, in order to continue and carry on its business and 
for the purpose of enabling it to do so, orally agrées with a person tliat 
he wJll fumish money to the company for such purposes, and that f rom 
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time to time, as goods are made up and sold on crédit, he shall hâve 
an assignaient of the accounts due the company so created as se- 
curity for the payment of the money so advanced and as payment on 
account, and under such agreement such person actually makes ad- 
vances of money to the company, which is used by it in the purchase 
of material and in payment for labor which goes into the manufac- 
ture and production of merchandise which is sold by the company 
on crédit, but such accounts are not actually assigned or transferred, 
and the company is forced into bankruptcy, and a trustée of its es- 
tate and property is appointed, and it lias a considérable number of 
other gênerai creditors, and it also appears that it was understood 
that the agreement for such advance of money and the assignment of 
such accounts was to be reduced to writing and signed by the par- 
ties, and writings were drawn, but not signed or executed, because of 
différences as to some minor détails of the agreement, and as to the 
amount of the advances, is such person who made such advances of 
money entitled to and does he hâve an équitable lien or claira on such 
accounts to the amount of his advances, which the court in bankruptcy 
should enforce as against such trustée? 

The foUowing cases and authorities would seem to indicate that in 
such a case there would be an équitable lien in favor of the person 
making the advances, which the bankruptcy court should déclare and 
enforce. P. & O. Implement Co. et al. v. Moulden, as Trustée, 228 
Fed. 111, 142 C. C. A. 517, 35 Am. Bankr. Rep. 782; Gage Uimber 
Co. v. McEldowney, 207 Fed. 255, 124 C. C. A. 641, 30 Am. Bankr. 
Rep. 251 ; Goodnough M. & S. Co. v. Gallowav (D. C.) 22 Am. Bankr. 
Rep. 803, 171 Fed. 940; Fourth St. Bank v. Yardley, 165 U. S. 634, 
17 Sup. Ct. 439, 41 L. F^d. 855_; Walker v. Brown, 165 U. S. 654, 664, 
17 Sup. Ct. 453, 41 L. Ed. 865 (written agreement) ; 3 Pom. Eq. Jur. 
(3d Ed.) § 1235 ; 25 Cyc. 668, 670. Equity regards that as done which 
ought to be done. The agreement to assign must relate to spécifie and 
designated funds, property, or accounts, and the agreement must be 
definite and certain. In re Stiger, 209 Fed. 148, 126 C. C. A. 96. 

In the instant case the accounts referred to due the company would 
not bave corne into existence, but for the advances made, and it does 
not appear that either the labor or property of other creditors aided 
in their création. In Coats v. Donnell, 94 N. Y. 168, it was held that 
a contract for a lien on property not in esse may be effectuai in equitj' 
to give a lien as between the parties when the property cornes into ex- 
istence, and where there are no intervening rights of creditors or third 
persons. This was applied in Deposit Nat. Bank v. Rogers, 166 N. 
Y. 390, 59 N. E. 924, where the case related to an agreement to pledge 
goods not at the time in the possession of the pledgor, and where 
money was advanced by the bank to pay duties on goods on an agree- 
ment that it should hâve a lien on the goods when obtained for the 
amount so advanced. The lien was sustained. The court also said, 
citing cases : 

• "A party cannot mortgage property wbich he does not hâve, but he can 
agrée to mortgage it or glve a lien upon it as soon as he gets It, and equity 
wlll enforce the «^reement and establlsh the lien." 
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Also, citing Sprague v. Cochran, 144 N. Y. 104, 38 N. E. 1000: 

"So, where the Intént is to glve a lien, and what Is done to that end is toa 
defectlve to create It, but Is consistent with Its création, and not a contract 
for somethlng else, equity wlll treat as done what was Intended to be done, and 
the lien may be established and foreclosed in the same action." 

In the instant case the agreement related, not only to an assignment 
of accounts to come into existence after the agreement was made, 
and after the advances were made, and produced in whole or in part 
by the money advanced, but accounts then in existence, and which 
arose out of goods manufactured and sold prior to the making of the 
agreement and advances, and with the création of which the advances 
had nothing to do. In short, for an advance of money to be made to 
the Company to carry on its business it agreed to assign as security, 
and to apply as payment on account, accounts then due the firm ; and 
the question is : Did this agreement, f ollowed by an advance of money 
to the company, in fact made, create an équitable lien on such then 
existing accounts as against the trustée representing then existing cred- 
itors of such company thereafter bankrupt? 

The company is not shown to hâve been actually insolvent at the 
time the agreement referred to was made, but its financial embarrass- 
ments were obvions. I think that, within some of the cases cited, the 
last-mentioned agreement, followed by advances of money under 
it, was sufficient to create an équitable lien on the accounts then in 
existence. The money was advanced on the agreement that such ac- 
counts would be assigned. The main difficulty is that the parties nev- 
er agreed on aîî the terms of the contract. Care in such cases must 
be exercised that a Hen is not given by judicial action, when none was 
created by act or agreement of the parties themselves. 

Hère, then, is a question of fact whether the claimant was to finance 
the company suffiçiently to keep it running; that is, furnish ail the 
money it might réquire, or only certain sums, or limited sums, and 
whether the claimant kept his agreement. On this question the spécial 
master or référée has found in favor of the claimant, and this court 
cannot say the finding is not supported by a fair prépondérance of 
the évidence. But the question still remains: Were any particular 
existing accounts specified or pointed out? Liens cannot be created 
by reason of or from a mère sensé of justice in a particular case. 
People's Electric R. Co. v. McKeen Motor Car Co., 214 Fed. 73, 130 
C. C. A. 513. Hère a list of accounts was made out and signed by an 
officer of the company indicating a purpose to appropriate those par- 
ticular accounts or their proceeds to the payment of advances made 
by tlie claimant. It is true there was no corporate action by the di- 
rectors setting aside thèse particular accounts, but in view of ail the 
facts I think the setting aside and spécification of thèse accounts was 
an act done by one having authority and binding on the corporation. 

The trustée, after bankruptcy, went on and collected them, and the 
référée has ordered that the money in the hands of the trustée derived 
therefrom belongs to or should be paid to the claimant, who made the 
advances, and not to the trustée, The advances wei^p $4,420, far in 
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excess of the money derived from the accounts to which the referee 
attached a lien, viz., $585.50. It would operate as a f raud on the claim- 
ant, who advanced his money under promise of an assignment of thèse 
accounts, to award this money to the trustée for the benefit of the 
gênerai creditors, on the ground the written agreement was not com- 
pleted and signed prior to the bankruptcy. 

The agreement was made not in contemplation of the bankruptcy of 
the corporation, nor was it made to cheat and defraud creditors, or 
efifect a préférence. The other creditors had the benelit of this claim- 
ant's money, advanced under the circumstances stated, and justice de- 
mands that, to the extent this money in dispute will pay hini, he should 
receive it. The claimant would not hâve loaned his money to the cor- 
poration, but for the agreement and understanding. 

The order of the referee is affirmed. 



In re WAENOOK. 

(District Court, W. D. Tennessee, W. D. Mardi 2, 1917.) 

No. 4348. 

1. Bankbuptct <S=»404(2) — Discharqe— Right to. 

Where a bankrupt fails to apply lu due time for a discharge, or Is de- 
nled the dlscharge from debts provable in one proceedlng, he cannot be 
discharged from such debts In a subséquent proeeeding. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dlg. $ 690.] 

2. Bankbuptct iS=>391(1) — Dischaege— Kights or Creditors. 

Bankr. Act July 1, 1898, c. 541, §§ 14, 65b, 30 Stat. 550, 563 (Comp. St. 
1913, §§ 9598, 9649), while providing that a bankrupt shall not be granted 
more than one discharge In a voluntary proeeeding within a period of 
six years, do not limit the number of pétitions a debtor may flle, nor their 
frequency. Section 17 (section 9601) déclares that a discharge in bank- 
ruptcy shall relieve a bankrupt of ail his provable debts. A bankrupt 
llsted a debt not dischargeable in bankruptcy, and the créditer, instead of 
intervening in the bankruptcy court, proceeded by action at law in the 
State court. Held that, as the debtor might indefinitely prevent recovery 
on such claim, the créditer was not bound to go Into the bankruptcy court 
and prove his claim, with a view to having It excluded from the order of 
discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 637-642, 644- 
648.] 

In Bankruptcy. In the matter of the bankruptcy of A. G. War- 
nock. Pétition by the bankrupt to restrain a creditor from proeeed- 
ing in the state court. Application for injunction denied, and péti- 
tion dismissed. 

Dan F. EUiotte, of Memphis, Tenn., for petitioner. 
Rhea P. Cary and John Vorder-Bruegge, both of Memphis, Tenn., 
for respondent. 

McCALL, District Judge. On November 10, 1916, A. G. Warnock 
filed a voluntary pétition in bankruptcy in this court, and was on that 

«=»For oUier case* sec same toplc A KBY-NUMBER in ail Kejr-Numbered DIgesta & Indexa 
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date adjudicated a bankrupt. Among other debts against him, 
which he scheduled, was one in f avor of Mrs. Frankie for $1 14. No 
assets were scheduled. It appears that just prior to the filing of the 
pétition in bankruptcy, Mrs. Frankie, through lier attomey, had brought 
suit on this daim before W. A. Taylor, a justice of the peace of Shel- 
by county, Tenn. On February 17, 1917, the bankrupt presented a pé- 
tition to this court, in which, among other things, it is alleged that 
Mrs. Frankie, "for the purpose of harassing, annoying, and working 
great injury to your petitioner, has, through her agents and employés, 
persisted in continuing the prosecution for collection of the aforesaid 
indebtedness, in the court of W. A. Taylor, a justice of the peace of 
S helby county, Tenn., which has been placecl in judgment for the sum 
of $127, and that said justice has upon said judgment issued a writ of 
garnishment, and the same has been levied upon the wages earned 
by your petitioner during the past 30 days, for the purpose of apply- 
ing tlie same towards satisfying the judgment so rendered," in dis- 
regard of the pending proceedings in bankruptcy, and the bankruptcy 
law relating thereto, and prays that an order restraining Mrs. Frankie, 
her agents, and employés, from seeking to enforce the judgment by 
writ of garnishment or otherwise, against any property belonging to 
your petitioner, acquired since the date of the adjudication, and that 
they be required to release and withdraw the writ of garnishment. 

The restraining order was issued in accordance with the prayer of 
the petitioner, and notice thereof served upon Mrs. Frankie, her agents, 
and employés, commanding them to appear before this court on the 
Ist day of March, 1917, and show cause, if any, why the injunction 
should not be made permanent. On March 1, 1917, Mrs. Frankie filed 
an answer, which admits practically ail the allégations in the pétition 
that are necessary to be noticed hère, and sets up as a défense that on 
January 9, 1915, the bankrupt filed a voluntary pétition in bankruptcy 
in this court, and scheduled as one of the debts against him this same 
debt of Mrs. Frankie that is scheduled in the pétition fîled Novem- 
ber 10, 1916; that he did not apply for, nor did he obtain, a discharge 
in said proceedings begun January 9, 1915, and pleads said former 
pétition in bankruptcy, the schedule of the debt now in question, and 
the failure to obtain a discharge, as a bar to the right of the petitioner 
to stay the proceedings in tlie justice of the peace court, upon the 
ground that, having failed to obtain a discharge in the former proceed- 
ings, the debt now in question is not dischargeable in bankruptcy, that 
question being res adjudicata, and insists that the respondent is at 
liberty to prosecute the same to judgment and collection, notwith- 
standing the pendency of the présent proceeding in bankruptcy. 

[ 1 ] The law is, as I understand it, that where a bankrupt f ails to 
apply in due time for a discharge, or is denicd a discharge, from debts 
provable in one proceeding, he cannot be granted a discharge from 
such debts in a subséquent proceeding. Collier on Bankruptcy (9th 
Ed.) 318; In re Ivoughran (D. C.) 215 Fed. 271 ; Siebert v. Dahlberg, 
218 Fed. 793, 134 C. C. A. 460; Follet v. Cosel, 179 Fed. 488. 103 
C. C. A 68, 30 L. R. A. (N. S.) 1164; In re Bacon, 193 Fed. 34, 113 
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C. C. A. 358. In Kuntz v. Young, 131 Fed. 719, 65 C. C. A. 477 
(Eighth Circuit) the court said : 

"A failure of the bankrupt to apply in due time for, or a refusai by the 
court to grant, a discharge from debts provable * • * under one pétition 
in banliruptcy, renders tlie question of the right * • * to a discharge from 
those debts in a proeeeding under a subséquent pétition res adjudicata." 

[2] From the facts stated it would follow that the debt now in 
question is not dischargeable in bankruptcy. Not being a debt dis- 
chargeable in bankruptcy, the créditer is not required to corne into a 
bankruptcy court and prove his claim, with a view of having it ex- 
cluded from the order of discharge, if and when it is made, as the 
only method by which he may save it from going up in smoke. 

It is stated in the pétition for the restraining order that the indebt- 
edness due Mrs. Frankie was included in the schedule of debts flled by 
the bankrupt, and the creditor duly notified of the meeting of creditors, 
but that she declined and refused to enter an appearance in the bank- 
ruptcy proceedings, but proceeded with the prosecution of the suit 
begun against the bankrupt before the justice of the peace of Shelby 
county, Tenn., and prosecuted it to judgment, from which exécution 
was issued and levied by gamishment upon the bankrupt's wages. I 
think that the creditor, under the facts in this case, may hâve gone 
either into the bankruptcy proceedings and proven her claim, with a 
view of having it excluded from an order of discharge, as she might 
hâve done, or since her claim was not a dischargeable one, she may 
hâve proceeded to coUect it by suit at law, which she did, notwith- 
standing the pendency of the bankruptcy proceedings. In re L,ough- 
ran, supra. 

It is insisted by counsel for the bankrupt that the only course left 
open to the respondent was to hâve proven her claim in the bankruptcy 
proceedings, and then, when application was made for a discharge, 
objected upon the ground that her debt was not dischargeable in 
bankruptcy, for the reasons hereinbefore stated, and had the discharge 
limited, thus saving her debt theref rom. Assuming this to be correct, 
the effect of it would be to postpone the respondent in the collection 
of her debt for at least 12 months from the filing of the pétition in 
bankruptcy, and probably 18; or it might happen that the bankrupt, 
as he did in his former proeeeding, faii or décline to make an applica- 
tion for a discharge, and at the expiration of the time within which 
to file his application for a discharge, file a third pétition in bank- 
ruptcy, and again postpone the plaintifï in the collection of her in- 
debtedness, and thus ad infinitum, although it has not been a debt dis- 
chargeable in bankruptcy, since the filing of the first pétition, or 
since the expiration of the 18 months thereafter. In such circum- 
stance, a holder of a nondischargeable debt could make no progress in 
its collection, if he had no remedy other than to file and prove his 
claim in each succeeding proceedings in bankruptcy, which his debtor 
might choose to institute, for the purpose of being in a position to in- 
sist on a limited discharge; there being no limit to the number of 
pétitions a debtor may file in bankruptcy, nor of their frequency. 
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except he may not be granted more than one discharge in a voluntary 
proceeding within a period of 6 years. Bankrttptcy Act 1898, §§ 14, 
65b. 

And again section 17 of saîd act provides that "a discharge in bank- 
ruptcy shall release a bankrupt f rom ail his provable debts, except such 
as," etc., and then is set out specifically the character of debts not dis- 
chargeable. It could not with reason be insisted that the holder of a 
debt, exempted by section 17 from a discharge, would be estopped froni 
proceeding at law to collect it, on the ground that the debtor had filed a 
voluntary pétition in bankruptcy, and had been adjudicated a bankrupt, 
in which proceeding said debt was scheduled. If this be true, it 
would seem to follow that any otlier character of debt, which had 
become nondischargeable, because of some act on the part of the debt- 
or, might be prosecuted to judgment in a forum other than that of a 
court of bankruptcy, and independent of it, notwithstanding the pend- 
ency of a bankruptcy proceeding, in which said debt had been sched- 
uled by the bankrupt. The contention of counsel for the bankrupt I 
do not think is sound. 

A decree will be entered, vacating the stay order'issued in this case, 
denying the application for an injunction, and dismissing the pétition, 
with costs to the petitioner. 



In re COOK. 
(District Court, D. New Jersey. February 14, 1917.) 

1. Aliens <S=»e2— Natubalization— "Resided C0NTINUOU8I.T Within the 

United States." 

An alien who had been for several years einployed on a pleasure yacht 
belonging to a citizen, and had b'een In the United States occaslonally ou 
the yacht prior to the outbreak of the war, but had never lived ashore In 
the United States, and had never brought hIs family to this country, 
and who had not been In the country durlng the last three years, except to 
file a pétition for naturallzation and to attend the hearlng, bas not "re- 
sided contlnuously wlthln the United States" for five years, or wlthln the 
State for one year, as required by Act June 29, 1906, c. 3592, 34 Stat 596. 

[Ed. Note.— For other cases, see Aliens, Cent Dlg. §§ 324-327, 329-332, 
340. 

For other définitions, see Words and Phrases, First and Second Séries, 
Resided Contlnuously.] 

2. Aliens <S=»63— Natukalization— Continuous Besidence— Tempoeaet Ab- 

sence. 

Merely temporary absence from the United States or a state within the 
period prescribed for continuons résidence will not prevent an alien who 
has actually resided hère from securlng nàturalization ; but the absence 
in each case must be examined, to détermine whether it has broken the 
contlnuity of the résidence. 

[Ed. Note.— For other cases, see AUens, Cent. Dig. §§ 324-327, 329-332, 
340.] 

Pétition by James Cook for admission to United States citizenship. 
Pétition dismissed. 

^s^For other cuaa s«e same topic & ICST-NUMBUR In ail Key-Numbered DigesU & Indexe* 
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John M. Russell, of New York City, for petitioner. 
Thomas B. Shoemaker, Chief Naturalization Examiner, of Wash- 
ington, D. C, opposed. 

HAIGHT, District Judge. The petitioner, who is a sailor and a 
native of Scotland, filed his déclaration of intention to become a citi- 
zen of the United States on February 13, 1906. He was then, and for 
some time prior thereto had been, employed, as he has been since, on 
a yacht belonging to a citizen of the United States. On March 16, 
1916, he filed his pétition for naturalization. 

[ 1 ] He first came to the United States in the year 1902 as an officer 
on the yacht before mentioned. When the latter was in New York 
Harbor, as it has been for a comparatively short part of nearly every 
year since then, except as hereinafter set forth, it was tied up to a dock 
in Hoboken, in this state. The petitioner has never lived ashore in 
this country. His family, consisting of a wife and five children, ail 
of whom were born in Scotland, hâve never been in the United States. 
While, as before mentioned, he has been in American waters aboard 
the yacht for parts of each year from 1907 to 1913, inclusive, he was 
not hère during the years 1914, 1915, and 1916, except when he came 
hère expressly for the purpose of filing his pétition for naturalization, 
after which he retuined immediately to Scotland, and again when he 
came to attend the hearing upon his pétition. At the outbreak of the 
présent European war the yacht was taken possession of by the British 
government, and since that time the petitioner has been in Scotland, 
vvith the exception of the two trips to the United States before men- 
tioned, taking care of certain fittings of the yacht, which were removed 
when she was chartered by the British government. As the vessel 
upon which the petitioner has served was in no sensé a merchant ves- 
sel of the United States, but merely a private yacht, the petitioner does 
not corne within the provisions of section 2174 of the Revised Statutes 
(Comp. St. 1913, § 4357). I am called upon to décide, therefore, 
whether, under the circumstances before detailed, the petitioner has, 
within the meaning of Act June 29, 1906 (34 Stat, 596), immediately 
preceding the date of his application, resided continuously within the 
United States for five years and within the state of New Jersey one 
year. I entertained no doubt at the hearing that the petitioner's al- 
leged "résidence" in either was not sufficient to entitle him to be ad- 
mitted to citizenship, but at the urgent request of his attorney took 
the matter under advisement, for the purpose of examining certain 
cases which he desired to submit. I hâve since examined ail of them, 
and my original opinion is in no respect shaken. 

[2] It is unquestionably true, as I hâve never doubted, that a mère 
temporary absence from the United States, or a state, within the re- 
spective pcriods prescribed by the statute, will not prevent an alien, 
who has actually. resided hère, from securing naturalization; but the 
character and extent of the absence in each case must be examined, to 
détermine whether the résidence has been continuous, or the continuity 
thereof has been broken. United States v. Cantini, 212 Fed. 925, 129 
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C. C. A. 445 (C. C. A. 3d Cir.) ; United States v. Rockteschell, 208 
Fed. 530, 125 C. C. A. 532 (C. C. A. 9th Cir.) ; United States v. Mulvey, 
232 Fed. 513, 146 C. C. A. 471 (C. C. A. 2d Cir.). If, however, it be 
assumed that the petitioner in this case acquired a résidence in this 
country, it seems entirely clear that the circumstances and extent of 
his absences, under the Cantini and Mulvey Cases, supra, hâve been 
such as to break the continuity of his résidence and to disentitle him 
to admission as a citizen of the United States. As was said by Judge 
Rogers in the Mulvey Case, 232 Fed. 516, 146 C. C. A. 474: 

"The purpose of requlrlng allens applying for citlzenshlp to réside continu- 
ously within the country for flve years is not only to satisfy the government 
as to the good faith of the applicant and as to his good character, but it is 
also to afiford the allen a avfflcient opportunité to undèrstand and famiUarize 
himself wUh our inutitutions and mode of government. In the opinion of Con- 
gress flve years is none too long a period for this purpose." 

How can it be said, in view of the limitation which Congress bas 
prescribed, even though the petitioner has, at ail times, had every in- 
tention of eventually residing in this country, that the length of time 
which he has spent in this country during the last five years is suffi- 
cient to comply with the latter purposes? For two years before he 
filed his pétition he had not been in the country at ail, and during the 
preceding years which intervened since the filing of his déclaration of 
intention he has only been hère for short periods of time and then on 
board a vessel. The facts of this case readily distinguish it from In 
re Schneider (C. C.) 164 Fed. 335. In that case the alien actually re- 
sided in this country for some time. He then enlisted in the United 
States Navy and served for four years. He never returned to the 
country of his birth. He had no other domicile or résidence. 

Without attempting to décide whether the witnesses produced by 
the petitioner were compétent, I conclude, for the reasons before stat- 
ed, that the petitioner has not continuously resided either within the 
United States for five years immediately preceding the date of his ap- 
plication, or within the state of New Jersey for one year, within the 
meaning of the acts of Congress, and hence that his pétition must be 
dismissed. 
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BATES COUNTY, MO., v. WILLS et al. 

(CSrcuIt Court o( Appeals, Eightli Circuit. February 1, 1917.) 

No. 4650. 

1. Dbains '$=13— Dbainage District Contkact— Liabii^ity of Countt— Re- 

oroanization. 

Tlnder Act Mo. Mareh 24, 1913 (Laws 1913, p. 26,3) § 52, authorizing a 
drainage district organized under Rev. St. Mo. 1009, §§ 5578-5635, to re- 
organlze under Act Mo. Marcli 24, 1913, § 56, requiring the county officers 
to turn over the papers of such district to the district officers on comple- 
tion of the reorganization, section 57, providlng that no reorganization 
shall invalldate any indebtedness, Uability, or contract Incurred by a dis- 
trict under its former organlzation, section 5S, providlng that proceed- 
ings begun under a former act cjay be completed under the new act, and 
that ail liens, remédies, and processes for collection of taxes provided foi' 
in the new act shall be available for collection of taxes levied and bonds 
issued under the repealed sections, . and that no rights or obligations in- 
curred by a district or individual shall be nullified or invalidated, and 
Act Mo. March 27, 1913 (Laws 1913, p. 281), repealing Rev. St. Mo. 1909, §§ 
5578-5G35, and providlng that the repeal and the enacting of new sections 
in lieu of those repealed, or in addition thereto, shall not invalidate any 
drainage district theretofore organized, and that ail contracts, liens, and 
obligations Issued by such districts shall be valld, and the reorganization 
of a district under Act Mo. March 24, 1913, does not relieve the county 
from Its liabllity under the former act on the contracts o£ the district. 

[Ed. Note. — For other cases, see Drains, Cent. Dig. § 4.] 

2. Dbains iS=>49 — Public Impbovements— Liabilitt— Paetic.ulak Fund. 

If a municipal or a quasi municipal corporation, which has power to 
make a contract for improvements, contracts for them and stipulâtes that 
the contracter shall be paid ont of funds reallzed from spécial assessments 
or bonds, and the corporation though It has power falls to make the as- 
sessments or issue the bonds, or mlsapplies the funds to other purposes, it 
becomes prlmarlly liable to pay the contract priée, even though the con- 
tract expressly provides th^ the contracter shall accept the assessments 
in payment, and that the municipallty shall not be otherwise liable. 

[Ed. Note. — For other cases, see Drains, Cent. Dig. § 59.] 

S. Dbains (©=68— Public Improvements— Liability—Authobity to Contract. 
If a municipal or quasi municipal corporation makes a contract for 
internai improvements which it has power to make and does not spedfy 
the source of the fund from which it will pay therefor, and there is no 
statutory prohibition of a gênerai levy, the grant of power to make the 
contract includes also the power to levy, collect, and pay to the contracter 
the contract price. 

[Ed. Note. — For other cases, see Drains, Cent. Dig. § 72.] 

4. Dbains <S=349— Drainage Districts— Liability of Countt— Failure to 
Make Sufpicient Assessment. 

Under Rev. St. Mo. 1909, §§ 5578, 5580-5584, 5588, 5595-5597, 5601-5603, 
empowering the county court, which Is the governing body of the county, 
to organize drainage districts, to require estimâtes of the work to be made, 
and to conflrm or amend those estimâtes, to cause the englneer to make 
contracts for the work, to approve or reject ail contracts, whleh must be 
let in sections, and no blds shall be received which exceeds the estimate, 
and to issue bonds to meet the expenses of locating and constructing the 

ÔsaFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
2.39 F.— 50 



786 239 FEDERAL REPOKTEK 

ditches which are to be paid for from spécial asaessments, the contractors 
who constructed a drainage ditch can rely on. the eontract, and, if the 
work is completed, the county is estopped to deny liability therefor on tiu; 
ground that the funds received from the sale of the bonds hâve become 
exhausted, and that it has no power to levy additional assessments, slnco 
the county had the power to niake its estimâtes and its bond issue large 
enough to meet the contraets, and if it falled to exercise that power, and 
has received the benefits from the eontract, it cannot be permitted to take 
advantage of its own failure to perform its duty. 
[Ed. Note. — For other cases, see Drains, Cent. Dlg. § 59.] 

5. Deains ig=>83— Deainage Districts— AcDiTioifAi, Assessments— Statute. 

Under those sections and section 5592, providlng that the work shall 
not be stayed pending appeals from the award of damages, and section 
5599, providlng that the county shall pay the damages awarded out of Its 
gênerai fund, and that It shall be refunded to the county out of the as- 
sessments, the county has the power to levy additional assessments when 
the first assessment is insufflcient to meet the contraets, since the estimâtes 
and assessments are made at a time when it is humanly lmi>ossible to es- 
timate even approximately the cost, and the Législature wlU not be held 
to hâve limited the power to levy assessments to a single levy based on a 
preliminary estimate in the absence of the statutory prohibition against 
an additional assessment. 

[Ed. Note.— For other cases, see. Drains, Cent. Dlg. §§ 76-81.] 

6. Dbains i©=349— Actions on Conthacts— Requestkd Instructions— Bubden 

oF Pkoof. 

In a suit against a county for the balance due on a eontract for the con- 
struction of a drainage district ditch, where the county relied as one dé- 
fense on the failure of the contractors to procure the estimâtes of the en- 
gineer as to the quantlty of work done, to which the contractors replied 
that the engineer had withheld the e.stimates through fraud or such gross 
mlstake as implies fraud or failure to exercise honest judgment, and the 
only instniction as to the burden of proof was that the burden rested on 
plaintiffs to establish their claiiu by a prépondérance of crédible évidence, 
and that the same burden rested on défendant to establish its counter- 
clalm, It was réversible error to refuse an instruction requested by de- 
fendant that the burden of proving fraud on the part of the engineer 
in refusing estimâtes, or his failure to exercise an honest judgment, rest- 
ed on the plaintlff, and that plaintiiïs were required to establish such fraud 
or failure by a prépondérance or greater weiglit of crédible évidence. 

[Ed. Note. — For other cases, see Drains, Cent. Dlg. § 59.] 

In Error to the District Court of the United States for the West- 
ern District of Missouri; Arba S. Van Valkenburgh, Judge. 

Action by A. V. Wills and others against Bâtes County, Missouri. 
Judgment for the plaintiiïs, and défendant brings error. Reversed 
and remanded, with instructions to grant a new trial. 

See, also, 190 Fed. 522, 111 C. C. A. 354. 

Frank Hagerman, of Kansas City, Mo. (Thomas J. Smith, of Butler, 
Mo., on the brief), for plaintifï in error. 

John F. Green, of St. Louis, Mo. (William Mumford, of Pittsfield, 
111., Frank M. Lowe, of Kansas City, Mo., and Frederick N. Judson, of 
St. Louis, Mo-, on the brief), for défendants in error. 

Before SANBORN, ADAMS, and CARLANDi Circuit Judges. 

®=3For other cases see same toptc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe) 
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FER CURIAM. A. B. Wills, W. V. Wills, and Emmett S. Wills, tlie 
plaintiffs below, brought an action against Bâtes county, Mo., to re- 
cover the amount which they alleged that that county owed them for 
excavating a part of the third section of a certain drainage ditch in 
that county under a contract between the county and Timothy Foo- 
hey & Sons, dated May 2, 1906, which, so far as it concerned the third 
section of the ditch, Foohey & Sons had assigned to the plaintiffs. In 
the course of the performance of the contract the plaintiffs encoun- 
tered stone which they claimed that they were not required to remove 
under its ternis, but the county denied this claim and on August 6, 
1908, the plaintiffs and the county made an agreement that the plain- 
tiffs should proceed to remove from the ditch ail the material which 
they conceded they were required to take out under the contract with- 
out préjudice to the rights and claims of either party. Under this 
agreement the plaintiffs removed a large amount of material, but the 
county declined to pay them for its removal on the ground, among 
other things, that the original contract provided that the engineer 
should make estimâtes of the work done monthly and that 90 per cent, 
of his estimâtes should be paid when made respectively, but that no 
payment should be made until such estimâtes were made, and that 
the engineer had never made any estimâtes of the work done by tlie 
plaintiffs under the second agreement subséquent to August 6, 1908. 
Thereupon, on April 3, 1909, the plaintiffs commenced this action for 
$58,000, which they alleged that the county owed them for their work 
in excavating this ditch, and by an amendment to their complaint made 
before the last trial they alleged in substance that the engineer by a 
failure to exercise his honest judgment, or by fraud, or such gross 
mistake as implied bad faitli, withheld the estimâtes of their work to 
which they were entitled. The county denied liability and the aver- 
ments of the complaint charging it, upon varions grounds, and also 
pleaded a counterclaim of $40,000 on account of excavation it alleged 
that it was compelled to make to complète the ditch and on account 
of expenses it incurred and damages it sustained by reason of the 
plaintiffs' failure to complète it. At the close of the trial the jury 
found for the plaintiffs in the sum of $42,609.08, and for the county 
on its counterclaim in the sum of $11,610.70. A judgment was there- 
upon rendered against the county for $30,998.31. This case has been 
twice tried, and a more exhaustive account of its earlier course may 
be found in the opinion of this court on a review of the first trial in 
Bâtes County v. Wills et al., 190 Fed. 522, 111 C. C. A. 354. 

[1] Counsel for the county originally maintained that the county 
was in no manner liable on the contract, that the agreement was that 
of the drainage district, and that the drainage district alone was liable 
upon it. But upon considération this court was of the opinion that the 
contract was that of the county, that it differed from the gênerai con- 
tracts of the county only in tlie fact that the funds to pay for its per- 
formance were to be coUected by the county from the property in the 
drainage district for which the drain was excavated, while those to 
pay for the performance of its gênerai contracts were to be cpUected 
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by the county from ail the property in the county. 190 Fed. 526, 111 
C. C. A. 354. It is now contendcd that, although when this contract 
was made and when this action was brought the county was liable up- 
on the contract and was the only proper défendant to this action, yet 
the county has been relieved from its contractual relation, or at least 
from its liability on the contract, and rendered exempt from action 
and judgment thereon, and the reorganized district has become the 
only party liable and the only proper défendant hère, because the drain- 
age district in which the ditch hère in question was excavated was 
pemiitted to and did reorganize under the act of the Législature of 
Missouri of March 24, 1913. Laws of Missouri 1913, pp. 232 to 267, 
§§ 52, 56, 57, 58. See, also, Laws of Missouri 1913, pp. 271, 281, § 2, 
and the act to repeal certain sections of article 4, c. 41, of the Re- 
vised Statutes of Missouri 1909, approved March 27, 1913, § 2, p. 281. 
But thèse statutes fail to convince of the soundness of this con- 
tention. The drainage district was originally organized under article 
4 of chapter 41, which was repealed by the act of March 27, 1913, 
and since that act it has been reorganized under the act of March 
24, 1913. The sections of the act of March 24, 1913, material to this 
question, provide that any drainage district in Missouri theretofore 
organized under any laws of that state may be reorganized under 
that act (section 52), that immediately after such reorganization the 
county clerk shall turn over to the secretary of the drainage district 
the papers and records belonging to the district and the count}' treas- 
urer shall transfer the funds of the district to him (section 56), that no 
reorganization shall invalidate any indebtedness, liability, or contract 
of any nature incurred by a district under its former organization, but 
ail such indebtedness, liability, or contract shall attach to and become 
the debt or liability of the new organization (section 57), and that when 
proceedings bave been begun under the provisions of the sections re- 
pealed by the act of April 8, 1905 (Laws 1905, p. 190), they may be 
proceeded with and completed under the new act, that ail liens, rem- 
édies, and processes for the collection of taxes provided for in the new 
act shall, so far as applicable, be available for the collection of taxes 
levied and bonds issued under the sections repealed, and when drain- 
age districts bave been incorporated under sections repealed, and the 
work of drainage has been commenced or completed in whole or in 
part, no rights or obligations incurred by district or individual shall be 
nullified, invalidated, or for naught held (section 58). The act of 
March 27, 1913, which repeals certain sections of article 4 of chapter 
41 of the Revised Statutes of Missouri 1909, under which this drain- 
age district was originally organized, provides that the repeal of sec- 
tions specified in section lof that act and the re-enacting of other sec- 
tions in lieu of the sections repealed, and the enacting of new sec- 
tions in addition thereto, shall not hâve the effect of invalidating, sus- 
pending, or vitiating any drainage district heretofore organized, or any 
proceedings now pending in any of the courts of the state for the or- 
ganization of any drainage district under article 4 of chapter 41, and 
that ail contracts entercd into, ail liens established, and other obliga- 
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tlons created, including warrants and bonds issned by drainage districts 
heretofore organized under the provisions of said article 4 of chapter 
41, are hereby declared to be valid, and the county courts shall levy suf- 
ficient tax to pay ail such forms of indebtedness. Section 2, Act of 
March 27, 1913, Laws of Missouri 1913, p. 281. 

When thèse acts were passed, the county of Bâtes was liable to the 
plaintiffs under the contract hère in suit, the plaintiffs had a right of 
action upon this contract, and this action had been brought agaiîist the 
county to enforce that liability. Unless there was some constitutional 
enactment in thèse laws which deprived the plaintiffs thereof, that lia- 
bility and their right of action against the county tliereon still exist. 
A careful reading of the entire acts has disclosed no such enactment. 
The portions of them which hâve been stated and the entire laws when 
read and considered in their entirety hâve convinced us that they did 
not take away or diminish that liability or the plaintiffs' right of action 
to enforce it, but that the Législature of Missouri intended to, and did 
thereby, préserve the liability of the county to the plaintift's upon this 
contract, the liability of the persons and property in the drainage dis- 
trict to pay the necessary taxes to discharge that liability, and the pow- 
er and duty of the county to levy, collect, and pay over to the plaintiffs 
such necessary taxes for that purpose. 

[2] Counsel for the county, however, insist that it has become ex- 
empt from liability on this contract and has exhausted its power to 
levy and collect assessments upon the property in the drainage district 
to pay the amount it owes the plaintiffs because it has already ex- 
pended ail the moneys, some $370,000, which it derived from the sale 
of the issue of bonds equal in amount to the aggregate of the assess- 
ments to pay for the ditch which it levied on the property of the drain- 
age district before the work was done or the damages for taking of 
property were fixed. A deliberate considération of the arguments and 
authorities in support of this position has failed to convince that it is 
tenable : (1) Because the county is not prohibited from raaking, but 
is in our opinion empowered by the statutes of Missouri to raake, the 
assessments necessary to pay for the ditch whether the funds derived 
from ihe sale of the issue of bonds hâve been exhausted or not. Revis- 
ed Statutes of Missouri 1909, §§^ 5579-5583, 5596, 5598, 5599, 5603 : 
State ex rel. v. Bâtes, 235 Mo. 262, 283, 284, 285, 286, 138 S. W. 482 ; 
State ex rel. v. Holt County Court, 135 Mo. 533, 545, 546, 547, 37 S. 
W. 521 ; Sheridan v. Fleming, 93 Mo. 321, 324, 325, 5 S. W. 813. (2) 
Because the statutes of Missouri gave the county the absolute control 
of ail the proceedings for the excavation of and the pa3'ment for the 
ditch, the levy and collection of the money to pay for it, imposed upon 
tlie county the duty and invested it with plenary power lawfully to do 
ail thèse things so that if it has failed, or shall fail, to levy and collect 
from the property in the drainage district the requisite funds to pay 
for the ditch, that failure has resulted, or will resuit, not from a lack 
of authority or power in the county to do so, but from the failure of 
the county lawfully to exercise the power granted to it. Any municipal 
or quasi municipal corporation which has the corporate power to make 
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and to perforai a contract, which makes it and receives and keeps the 
benefits of its performance by the other party to it, is thereby estopped 
from defeating performance on its own part on the ground that it ei- 
ther neghgently or fraudulently failed to exercise in a lavvful manner 
the powers it had fully to perform its part of the agreement. Simpson 
V. Stoddard County, 173 Mo. 421, 466, 7Z S. W. 700; Speer v. Board 
of County Com'rs, 88 Fed. 749, 758, 32 C. C. A. 101, and cases there 
cited; Wilson v. Drainage District, 257 Mo. 266, 289, 290, 165 S. W. 
734; Illinois Trust & Sav. Bank v. City of Arkansas City, 76 Ked. 271, 
293, 294, 295, 22 C. C. A. 171, 193, 194, 195, 34 L. R. A. 518: Union 
Pacific Ry. Co. v. Chicago, Rock Island & Pac. Ry. Co., 51 Fed. 309, 
326, 328, 2 C. C. A. 174, 186; Sioux City Terminal Railroad & Ware- 
house Co. V. Trust Company of N. A., 82 Fed. 124, 137, 27 C. C. A. 
7Z, 86. (3) Because if a municipal or quasi municipal corporation 
which has the power to make a contract for internai improvements con- 
tracts for them and stipulâtes that the agreed price of the improve- 
ments shall be paid to the contracter out of funds to be reaHzed out of 
spécial assessments, or, out of the proceeds of bonds it has the power to 
issue, and the corporation has power to make the assessments or to is- 
sue the necessary bonds but fails to make sufficient valid assessments, or 
to issue sufïîcient bonds to provide the necessary funds to pay the con- 
tractor the contract price of his material and labor, or if it misappro- 
priates such funds to other purposes, the corporation becomes primari- 
Iv liable to pay the contract price itself. Barber Asphalt Paving Co. 
V. City of Denver, 72 Fed. 336, 340, 19 C. C. A. 139, 143; Bill v. City 
of Denver (C. C.) 29 Fed. 344; Argenti v. City of San Francisco, 16 
Cal. 256, 281, 283; Beard v. City of Brooklyn, 31 Barb. (N. Y.) 
142, 150; Commercial National Bank v. City of Portland, 24 Or. 
188, 33 Pac. 532, 41 Am. St. Rep. 854; City of Louisville v. Hvatt, 
5 B. Mon. (Ky.) 199, 201 ; City of Leavenworth v. Mills, 6 Kan. 288, 
297; Reilly v. City of Albany, 112 N. Y. 30, 42, 19 N. E. 508; Michel 
V. Police Jury, 9 La. Ann. 67. 

[3] In cases of this character the municipality or quasi municipaiity 
becomjes primarily liable even when the contract expressly provides 
that the contracter shall accept the assessments in payment of the con- 
tract price and that the municipality shall not be otherwise liable, 
whether the assessments are collected or not. Barber Asphalt Pav. 
Co. V. City of Harrisburg, 64 Fed. 283, 12 C. C. A. 100, 29 L. R. A. 
401 ; City of Chicago v. People, 56 111. 327, 334; Commercial National 
Bank v. City of Portland, 24 Or. 188, 33 Pac. 532, 41 Am. St. Rep. 
854. And if a municipal or quasi municipal corporation which has the 
power to make a contract for internai improvements contracts for them 
and stipulâtes that the agreed price thereof shall be paid to the conlract- 
or without any spécification of the source from which it will dérive its 
fund to do so, and there is no statutory prohibition of a gênerai levy 
upon the property within its borders, the légal inference is that the 
grant of the power to make the contract also granted to it the power 
to levy, collect, and pay over to the contracter the funds necessary to 
pay the agreed price of the labor and material the contracter furnished. 
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United States v. Saunders, 124 Fed. 124, 128-131, 59 C. C. A. 394; 
Loan Ass'n v. Topeka, 20 Wall. 655, 660, 22 L. Ed. 455 ; United States 
V. New Orléans, 98 U. S. 381, 393, 25 L. Ed. 225 ; Rails County Court 
V. United States, 105 U. S. 733, 735, 736, 26 h. Ed. 1220; United 
States V. Clark Co., 96 U. S. 211, 24 L. Ed. 628; Commonwealth v. 
Commissioners of Allegheny Co., 37 Pa. 277, 290; Lowell v. Boston, 
111 Mass. 454, 460, 15 Am. Rep. 39; State ex rel. Hasbrouck v. Mil- 
waukee, 25 Wis. 122. 

[4] The county court was the body which governed the county, and 
the county had ail the corporate power which the Législature vested 
in the county court. The county court was empowered (see Statutes 
of Missouri 1909) to cause to be constructed any ditch within its county 
"when the same shall be conducive to the public health, convenience 
or welfare, or where the same will be of public utility or benefit" (sec- 
tion 5578), to appoint, wlien a suitable pétition for such a ditch was 
hled with it, three freeholders to ascertain and report to it, pursuant 
to its order, whcther or not the proposed improvement was "necessary, 
practicable and would be of public utility or conducive to the public 
health, convenience or welfare" (section 5580), to hear, after notice to 
the parties interested, and to détermine whether or not the improve- 
ment should be made, and if it décide that it should be made, then to 
détermine the lands that would be benefited thereby, which by the fiât 
of the statute constitute a drainage district (sections 5581, 5582, 5583). 
If the county court decided to make the improvement, it had the power 
to appoint three freeholders to estimate the cost of the work, to make 
a schedule of the lots and lands benefited or damaged thereby, and to 
présent a report thereof to the court (section 5584), to hear, after no- 
tice to parties interested, this report, and "if it appears to the court 
that the estimâtes of the cost of location and construction and of dam- 
ages and benefits to each tract is fair and just, to confirm the report," 
otherwise to amend it (section 5588), if it confirms or amends the re- 
port, to proceed with the work, notwithstanding appeals hâve been tak- 
en and are pending in the district court as to the amount of damages 
awarded (section 5592), to fix the time and place of letting coritracts 
for the work after public notice thereof, and to "cause the engineer 
* * * to attend the sale, offer the work and receive the bids, make 
contracts on behalf of the county with the lowest responsible bidder" 
(section 5595), and to "approve or reject ail contracts." Ail contracts 
must, according to the statute, be let in sections notjess than the num- 
ber of lineal feet apportioned to each separate lot or tract of land, and 
"no bid shall be entertained which exceeds the estimated cost of loca- 
tion and construction of the work." Section 5596. It will be noticed 
hère that this limitation on the amount of each bid does not limit the 
aggregate of the bids, and, even if it could be construed to hâve that 
effect, leaves the county court to permit bids as high as it chooses by 
making the estimâtes high enough to cover them. Upon the failure 
of the contracter to complète the work, the county court is empowered 
to relet the work not performed. Section 5597. It is also authorized 



792- 239 FEDBEAIi REPORTER 

to détermine in what number of installments the assessments and thc 
interest thereon shaJl be paid, and the rate of interest the installments 
shall bear. Section 5601. It is authorized to apply the installments 
and the interest thereon to the payment of the bonds it issues (section 
5602), and to issue bonds and sell the sarae to meet the expenses of lo- 
cating and constructing any ditch or improvement under the provisions 
of this article, "which bonds shall mature, at annual intervais, com- 
mencing after a period of two years, for not exceeding twenty years, 
bear interest at not to exceed six per cent per annum and be payable 
semi-annually at the office of the county treasurer" (section 5603). 

This brief review of the grant of authority to the county discloses 
the fact that plenary power was given to it to make the contract for 
the construction of this ditch, to control, conduct, and détermine eveiy 
preliminary step which led up to the contract and which, if properly 
performed, made it valid and enabled the county to raise the funds 
to discharge ail liability under it, to décide whether or not the improve- 
ment should be made, to décide what the true estimate of the cost of the 
location and construction of the ditch was, what the amounts of the 
damages to be paid and of the assessments to be made and collected 
should be, and what amount of bonds should be issued. If the county 
had made its estimate of the cost of the work sufficiently large, its 
assessments sufficiently high, or if it had sold a sufficient amount of 
bonds and had applied the proceeds it could hâve lawfuUy obtained to 
the discharge of the contract hère in suit, it would hâve had sufficient 
funds to pay its debt to the plaintiffs. The statute placed no lirait 
upon the estimate of the cost of the improvement, and hence none upon 
the amount of bonds it could issue, none upon the amount of assess- 
ments it could levy and the duty and the responsibility to so estimate 
the cost, so fîx the amount of the assessments, and so détermine the 
amount of the bonds as to provide the funds to pay its contractors the 
amount lawfully due them under the contract it made with them, rested 
upon it alone, and as the contractors were charged with no notice, 
duty, or responsibility in thèse regards, but had the unquestioned right 
to rely upon the contract the county had tendered to and made with 
them, and the county has received and kept the benefits of plaintiiïs' 
performance of the contract, the county is estopped f rom def eating the 
plaintiffs' claim and judgment against it on the ground that it failed to 
take the légal steps which it had the power and which it was its duty 
to take to provide the funds to pay it. On this ground the county is 
liable generally for this claim even if it now has no power to levy 
spécial assessments upon the property in the drainage district to pay it, 
and if a judgment is rendered against it at the next trial it should not 
be so limited as to be payable only froni funds raised, or to be raised, 
by benefit assessments upon property in drainage district No. 1, Bâtes 
county, Mo. 

[5] But in our opinion the county has the power to levj' and collée t 
assessments upon the property in that district sufficient to pay the 
debt it owes the plaintiffs on this contract. It is true that in Sheridan 
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V. Fleming, 93 Mo. 321, 324, 325, 5 S. W. 813, and in other cases of 
that spécial class, express power to make additional assessments, wlien 
the first was insufficient, was granted to the county. But the grant 
to the county of the power to make and collect the necessary assess- 
ments to raise the money to pay for the performance of a contract is, 
in the absence of statutory prohibition, necessarily inferred and legally 
presumed from the grant of the power to a quasi municipal corpora- 
tion, or a municipal corporation, to make the contract for internai im- 
provements. United States v. Saunders, 124 Fed. 124, 12S-131,_ 59 C. 
C. A. 394, and cases cited. There is no express or implied prohibition 
of any such assessments in the statutes of Missouri, and those stat- 
utes. when carefully read, demonstrate the absolute necessity to the 
practical working of the plan they adopt of the power to make such 
assessments. The only criterion to détermine, before the location and 
construction of the ditch, the necessary amount of the assessments, is 
the amount of the estimate of the cost of the work plus the estimate 
of tlîe amount of the damage, both of whicli are required by this stat- 
ute to be made before the contract for the work is let. The parties 
daniaged had the right to appeal to the district court from the awards, 
and it was reasonably certain that some of them would increase their 
awards, and yet the statute provides that the work shall not be stayed 
but shall proceed pending the appeals. Section 5592. It provides 
that the county shall pay the damages out of its gênerai fund and that 
this shall be refunded to the county out of the proceeds of the as- 
sessments (section 5599), and that the bonds issued shall be paid from 
the proceeds of the assessments and of the interest thereon (section 
5602). It provides that the assessments shall be payable in such a num- 
ber of installments as the county court shall détermine and that the 
bonds shall draw interest at not exceeding 6 per cent, and shall ma- 
ture at annual intervais, commencing after a period of 2 years, for not 
exceeding 20 years. And it provides that the county, in cases wherein 
the contractor fails completely to perform his contract, shall bave pov/- 
er to relet the part unperformed to other contractors. Section 5597. 
It is obvions that fmite minds could not make even an approximately 
correct estimate of the amount that would be required to pay the cost 
and expenses that would resuit from the location and construction 
of such a ditch as this before the contracts were let or the damages 
to lands determined, or the number of the installments of the assess- 
ments, the times when due, the rate of interest thereon, the amount of 
the bonds, the dates of their maturities, the rate of interest they were 
to bear, and the number and character of the failures of contractors 
to perform were known, and this court is convinced that the Législa- 
ture not only did not limit, but also that it did not intend to limit, the 
power of the county court to levy assessments on the property in this 
drainage district to a single assessment based on such a preliminary 
estimate made before the work was done or the damages fixed, or the 
amounts of interest to be paid and coUected could be known. This ac- 
tion against this county cannot be defeated on the ground that it was 
or is without power to make and collect the necessary assessments up- 
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on the property in this drainage district to pay any judgment that may 
be recovered against it upon the contract hère in suit. 

[6] One of the défenses which were pleaded was that by the ternis 
of the contract the plaintiffs were net entitled to recover until they 
received from the engineer his monthly estimâtes of the contract 
price of the work done and materials furnished by them af ter the sec- 
ond contract was made, and that they had never received any such 
estimâtes. The reply to this défense was that the engineer had with- 
held the estimâtes to which the plaintiffs were entitled by fraud, or by 
such a gross mistake as implies fraud, or arbitrarily by a failure to ex- 
ercise an honest judgment. Upon this issue the évidence was conflict- 
ing, but there was substantial évidence that the engineer withheld the 
estimâtes arbitrarily through a failure to exercise an honest judgment. 
It is assigned as error that the court refused a request to charge the 
jury that: 

"The burden of proving fraud on the part of Bell, the engineer, In refusln^ 
estimâtes to the plaintiffs, or tliat lie In so doiiig did not e-xereise an honest 
judgment in so refuslng, rests upon the plalntlfC. To authoriiîe a finding in 
plaintiffs' favor upon this question plaintiffs are requlred to establisli such 
fraud or failure to exercise an honest judgment by a prejjonderanee oi- 
greater weight of crédible évidence." 

The only référence to the burden of proof on the issue of the engi- 
neer's fraudulent or arbitrary refusai to allow estimâtes found in the 
charge of the court is this sentence : 

"The burden of proof is upon the plaintiffs to establlsh their claim by a 
prépondérance of the crédible évidence In the case, and likewise the saine 
burden is upon the défendant to establish the damages prayed for in Its 
counterelaim." 

The question whether the engineer withheld the monthly estimâtes 
of ail work done and materials furnished by the plaintiffs after the sec- 
ond agreement, in the exercise of an honest judgment, or arbitrarily 
not through the exercise of an honest judgment, or fraudulently or 
through a mistake so gross as to imply fraud, was one of the most im- 
portant issues, if it was not the most important, in the trial below. 
It is a gênerai and salutary rule that where a charge states gênerai 
rules of law governing the case, but fails to set forth a spécifie and 
crucial issue which the jury must détermine, and to apply the law to 
that issue, either party, upon request, is entitled to additional instruc- 
tions which tersely and clearly state such issue and the law applicable 
thereto. The refusai to submit the required instruction was in our 
opinion a violation of that rule and fatal to the trial of this case. 
Northern Central Coal Co. v. Hughes, 224 Fed. 57, 59, 139 C. C. A. 
619, 621 ; Babbitt v. Bumpus, 73 Mich. 331, 41 N. W. 417, 419, 16 Am. 
St. Rep. 585; 11 Encycl. of PI. & Pr. 298, 299; Cleveland, C, C. & 
St. L. Ry. Co. v. Baker, 91 Fed. 224, 227, 33 C. C. A. 468 ; Texas & 
Pac. Ry. Co. v. Short (Tex. Civ. App.) 58 S. W. 56, 58 ; Muldowney 
v. Illinois Central Ry. Co., 39 lowa, 615, 619, 620; Parkhill v. Town 
of Brighton, 61 lowa, 103, 108, 109, 15 N. W. 853 ; Lamar v. State, 64 
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Miss. 328, 1 South. 354, 355 ; Gerdine v. State, 64 Miss. 798, 2 South. 
313, 314. 

The judgment below must therefore be revensed, and the case must 
be remanded to the District Court, with instructions to grant a new 
trial, and it is so ordered. 



CALAF et al. v. FERNANDEZ. 

(Circuit Court of Appeuls, First Circuit January 5, 1917.) 

No. 1100. 

1 Motions ®=336— Contintjance Ovee Teem. 

A court lias power by au order to earry over pending motions for dé- 
termination at a subséquent term. 

[Ed. Note. — For other cases, see Motions, Cent. Dig. §§ 45, 46.] 

2. JlOTIONS ©=>58 — Vacatino ob Modifying Okders. 

A court bas power, while a case and the parties are before it, upon 
proper hearing, to reconsider, modify, or enlarge its previous orders in 
respect to a pending controversy. 

[l'M. Note. — For other cases, see Jlotions, Cent. Dig. § 72.] 

3. New Trial <S=39— Order Gbantin g— Limitation to Certain Issues. 

A court may order a new trial upon a partlcular branch of a controver- 
sy, whetber a new trial is granted upon the wbole case or only as to cer- 
tain issues being largely discretionary. 

[Ed. Note. — For other cases, see New Trial, Cent. Dig. § 12.] 

4. lltiAi. i®=33S9 — Trial to Court— Findings. 

AVherc!, in an action at law, the cause is subniitted to the court without 
a .iiiry under Rev. St. § 049 (Comp. St. 1913, § 1587), and the court makes 
a gênerai flnding on the issues involvlng questions of both law and fact, 
and judgment is entered thereon, a party cannot thereafter demand as of 
right that spécial findings be made. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 912.] 

5. Appeal and Errois <©=>210(2) — Keview— Trial to Court. 

Where, in such case, no request was made during the trial for spécial 
findings, nor any motion for a gênerai finding in favor of the adverse 
party, there is no question in respect to the gênerai flnding that eau be re- 
viewed by an appellate court under Eev. St. § 700 (Comp. St. 1915, § 1668), 
which provides for a review in such case only of "the rulings of tho 
court in the progress of the trial." 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1322, 
1323.] 

6. Vendob and Purchaser <s=>133 — Construction of Contract— Action by 

Vendob for BEEACa. 

A contract in the Spanish language for the sale and purchase of lands 
to be thereafter acquired by the vendor, construed in an action by the 
vendor for its breach in respect to the titles which the vendor was bound 
to furnish, and the décision of the triai court affirmed, which found that 
the titles tendered by plalntiff were sufficient to comply with the contract 
and to snstain the action, it further appearing that the refusai of défend- 
ants to carry out the contract was not based on any objection to the titles 

ft=oFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digesta & Indexe» 
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offered but upon other grounds and that défendants ref used to examine the 
tltles. 

[Ed. Note.— For other cases, see Vendor and Purchaser, Cent Dlg. §§ 
234-237.] 

7. Tkial <S=»51— Trial bt Court— Réception of Evidence. 

It is not unusual nor Improper, espeeially In a trial before the court 
without a jury, In cases whlch involve directly or coUaterally questions 
as to title to real estate, to admit disconnected documentary or oral proofs 
in respect to links in the chain of title with the understanding, expi-essed 
or Iniplied, that If connected they will be compétent and material and 
will be considered, and if not connected they will become immaterial and 
harmless. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 125.] 

In Error to the District Court of the United States for the District 
of Porto Rico; Hamilton, Judge. 

Action at law by José Romero Fernandez against Jaime Calaf and 
others. Judgment for plaintiff, and défendants bring error. Affirmed. 

Francis H. Dexter and Charles Hartzell, of San Juan, Porto Rico 
(Jacobs & Jacobs, of Boston, Mass., and Nava & Dominguez, of San 
Juan, Porto Rico, on the brief), for plaintiiïs in error. 

E. B. Wilcox, of San Juan, Porto Rico, and N. B. K. Pettingill, of 
Tampa, Fia. (Ben A. Matthews, of New York City, on the brief), for 
défendant in error. 

Before DODGE and BINGHAM, Circuit Judges, and AIvDRICH, 
District Judge. 

ALDRICH, District Judge. This case is one in which the plaintiff 
below sought to recover damages for alleged breach of a contract for 
the sale of something like 30,000 acres of land in the island of Santo 
Domingo, for $30,000, and for $5,000 in addition for expenses. The 
contract contemplated that one party should go out and buy lands, to 
be located at the places marked in the map of the Republic of San 
Domingo with the name of "Quemados," "Las Charcas," and "Paya- 
bo," and that the other party should take conveyances of the same 
under circumstances indicated by the provisions of the contract. It 
was clearly a contract in which the seller was not undertaking to 
sell wbat he at the time owned, but one under ^yhich the party con- 
tracting to sell was to go out and buy lands and convey them to the 
party contracting to take them. 

The contract in question is in the Spanish language, and some of 
its provisions hâve been translated in the arguments and in the record 
in différent ways, and particularly the words "ofrescan compléta gar- 
antia," which appear in clause 4 of the contract. One version is that 
the Spanish words quoted mean that the deeds to the property are 
to be in good condition and safe ; another that they mean, in the sensé 
of the contract, that the titles be safe, and such is the version of Judge 
Hamilton ; and another, which is the version of counsel for the plain- 
tiffs in error, that the literal translation is, "shall offer complète war- 

(@=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & ludexes 
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ranty." The latter, according to the récent Spanish-English Diction- 
ary published by D. Appleton & Co., New York, 1916, would seem 
to be doser to a literal translation than any of the others, because the 
word "garantia" has référence to warranty, guaranty, and security. 
But, after ail, the strict literal meaning would not necessarily be con- 
trolling, because, under reasonable interprétation, it would be the sensé 
in which the parties used the word "garantia" in connection with the 
other words in clause 4 of the contract, and this question would be 
infiuenced by the situation of the property, the relations of the par- 
ties, and their intentions. It is important, however, to ascertain, 
through interprétation, or other proper means, whether the parties 
were making a contract with référence to deeds embodying the usual 
covenants of warranty, or whether they had in mind that the seller 
was obligating himself to show a strictly légal chain of title. 

It will become necessary to refer again to clause 4 of the contract, 
and to the meaning of thèse words as used by the parties to convey 
intentions and establish obligations in respect to the lands about which 
the controversy arises. 

The case was first tried by jury, and, if we are to accept the state- 
ment of counsel, the instructions were to the effect that the title to 
the land in controversy was good. There was a verdict for $21,080, 
and judgment thereon. Subsequently, and at the same term, the de- 
fendants below moved for a new trial ; the principal contention being 
that the court erred in saying that the title was good, because there 
were no sufficient proofs to warrant it. Later, in the same term, the 
verdict and judgment were vacated and a new trial granted, Thèse 
orders were admittedly gênerai and for a new trial. 

On March 5, 1914, and during the term, the plaintiff moved for 
a reconsideration of the previous order in respect to a new trial, which 
was not acted upon during the term, but was carried along, if at ail, 
by virtue of a gênerai order entered on the last day : 

"That any and ail matters not flnally determined or settled, and riglits 
which should, or may, be lost by the lapsing of the term, are hereby eon- 
tlnued until the next term, to ail intents and purposes as if the members and 
titles of the same were herein set out." 

During the next term, and on May 16, 1914, an order was entered 
granting a motion to reconsider the order for a new trial, and on the 
same day it was further ordered — indeed, it was a part of the order 
granting the motion to reconsider — that: 

"The order granting a new trial is modified by granting the same upon the 
condition that said new trial shall be llmited to a retrial of titles of the land 
in question." 

On December 15, 1915, the plaintiff moved for a modification of 
previous orders, to the end that the judgment should be stayed, instead 
of set aside, until the détermination of questions at the présent hear- 
ing. This motion was denied; the court saying in the course of an 
opinion, in explanation of such déniai, that the previous action of the 
court setting aside the judgment and the verdict left in the case only 
the pleadings. 
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The plaintiffs in error now iirge this statement in respect to the 
pleadings in favor of the proposition that the verdict was set aside 
generally. That proposition is perfectly correct so far as the original 
order was concerned, and, although the opinion was filed May 3, 
1915, we must accept that observation as having référence to an 
earlier stage of the proceedîngs and to the status of the verdict un- 
der the gênerai order setting aside the judgment and the verdict, and 
before the order modifying and limiting the scope of the new trial, 
because in the same opinion, in its concluding paragraph, Judge Ham- 
ilton says : 

"My construction of the situation is tliat tlie verdict was set aside in part 
and still remains in force as to everytiiing except the matter of tltle." 

The opinion is otherwise explanatory of the action of the court in 
connection with the gênerai order and its subséquent modification. 

The plaintiffs in error seasonably, broadly, and particularly ob- 
jected and excepted to the action of the court which involved the 
modification of the gênerai order, and limited the new trial to that 
phase of the controversy which related to titles. 

The point is taken by the défendants in error that the first assign- 
ment is in violation of rule 11 of this court, because it involves dis- 
tinct propositions. While it may be literally true that the assignment 
does involve distinct propositions, we do not look with favor upon 
the point raised, because both propositions are directed against the 
authority of the court to modify the gênerai order to reinstate the 
verdict in part and to limit the scope of the new trial to questions 
relating to title. 

[1,2] We hâve no doubt of the power of the court to carry along 
pending motions that they may be taken up and considered in a sub- 
séquent term. Nor hâve we any doubt of the power of a court, while 
a case and the parties are before it, upon proper hearing, to recon- 
sider, modify, and enlarge its previous orders in respect to a pending 
controversy. Such power and such authority is so familiar and so 
well understood that we see no occasion for citing authorities in sup- 
port of it. The récent Massachusetts case of Simmons v. Fish, 210 
Mass. 563, 97 N. E. 102, Ann. Cas. 1912D, 588, contains a careful 
review of authorities on this subject, and is valuable, not only because 
of the weight of the reasoning which it contains, but because of the 
note at page 565 of 210 Mass., 97 N. E. 102, Ann. Cas. 1912D, 588. 

While the order limiting the issues of the new trial does not tech- 
nically express its opération upon other branches of the case involved 
in the verdict, it is, nevertheless, unquestionable that the court clearly 
intended to rescind the gênerai order vacating the judgment and the 
verdict, to restore the original status, and to open for retrial questions 
of title only, and we think the order should be accepted as sufficient 
to that end. 

[3] Now, as to the propriety of modifying the gênerai order and 
limiting the scope of the new trial: It is not an unusual thing to 
order a new trial upon a particular branch of a controversy. It often 
happens, where a defeated party is aggrieved by the phase of a trial 
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wliich had to do with the damages, that the verdict is set asîde in 
that respect and a new trial ordered upon the question of damages 
only ; and it sometimes happe.ns, where the grievance has référence 
to the primary right — that of recovery — and where there Is no sub- 
stantial controversy as to the question of damages, if the right of 
recovery is established, that the verdict is set aside upon the question 
of right of recovery only, and the scope of the trial limited accord- 
ingly. The question as to what should be donc in a given case under 
a motion for a new trial, in whole or in part, is always largely a ques- 
tion of discrétion. The practice of not going over unnecessary grounds 
which at the end of the first trial and the verdict are found not to 
involve substantial dispute, and trying again questions that are not in 
substantial controversy through the instrumentality of a new trial, 
granted in the exercise of discrétion, is a salutary one, and the au- 
thorities and the text-books sufficiently sustain it. The case in this 
circuit of Farrar v. Wheeler, 145 Fed. 482-490, 75 C. C. A. 386, is 
among the more récent cases. 

In the case at bar the reasonableness of the limitation of the scope 
of the new trial to questions relating to title, though probably not re- 
viewable hère, is made obvions by référence to the motions for the 
new trial, and the afifidavits in their support, because the only sub- 
stantial grievance urged was that whicli relates to the state of the 
évidence in respect to title. 

It is quite true that some of the défendants raised the point in 
their motion for a new trial that, according to the évidence, the plain- 
tiff was entitled to recover as damages the sum of $14,120 only, and 
not the surn of $21,080, while other défendants did not raise that 
question at ail upon their motion for a new trial. There was nothing 
in the affidavits in support of the motion showing the ground upon 
which the point in respect to damages was based. We cannot find 
from the record that it was much urged before Judge Hamilton as a 
ground for setting aside the verdict in that respect. The damages, 
presumably under instructions, were ascertained by the jury, and in- 
cluded in the verdict ; and as the verdict in that regard was not open- 
ed, and as the record shows neither exceptions to instructions, nor 
the Unes upon which the question of damages was submitted to the 
jury, we see no way open to us to review any question about that 
phase of the case. 

On December 15, 1914, the parties stipulated that the retrial should 
be before the court without the intervention of a jury; and on May 
3, 1915, which was the same day on which Judge Hamilton handed 
down his opinion explaining the status of the earlier orders and his 
reasons for limiting the scope of the trial, the parties stipulated into 
the retrial before him "such portions of the testimony already taken 
in this case, at any hearing thereof, as shall hâve been directed to 
the issues now under hearing, restricted by former order of this court 
to the form and sufficiency of the title offered by the plaintifî." 

The point is taken by the défendants in error that thèse stipulations 
should be treated as a waiver of ail questions raised against the or- 
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ders in respect to the scope of the new trial, but, not accepting this 
theory, we hâve considered the questions raised by the record, and 
as explained in argument, Avith the resuit that we see nothing to jus- 
tify disturbing the orders limiting the issues. 

The trial before Judge Hamilton, upon the lines which we hâve 
referred to, seems to hâve occupied severâl days, and was limited to 
issues in respect to title, and although the plaintiffs in error, as they 
claim hère, offered évidence for the purpose of sustaining ail the 
issues raised by the pleadings, an examination of the coUoquy, at page 
105 of the record, which is understood to be the foundation for 12 
of the assignments of error, had référence to the boundaries of the 
land in question, and no référence whatever to any question of dam- 
ages. 

[4] As a resuit of this hearing, on November 6, 1915, Judge Ham- 
ilton handed down an elaborate opinion in which he said, by way of 
conclusion, that the hearing was restricted to the matter of title, and 
that full considération had been given to the subject, and then finally, 
in conclusion, made a gênerai finding in the words foUowing: 

"The court therefore flnds the issue of title in favor of the plaintifE, and 
directs that Judgment be entered for the plaintiff on the whole case." 

Following this, and three days after the gênerai finding had been 
inade, and after judgment, there were requests for spécial findings. 
and upon this subject there were two opinions, with the resuit that 
the requests were denied, and, if we understand the case correctly, 
there were no requests for spécial findings during the course of the 
trial or before the gênerai finding and judgment. 

The motion for spécial findings is predicated upon section 649 and 
section 700 of the Revised Statutes of the United States (Comp. St. 
1913, §§ 1587, 1668). 

While it is quite likely within the discrétion of a court to make 
spécial findings after it has rcndered a gênerai verdict in a case sub- 
raitted to it without the intervention of the jury, it is not at ail 
plain that a defeated party is entitled, as of right, to spécial findings 
upon requests filed subséquent to the gênerai finding or décision. Sec- 
tion 649 provides that, when a cause is submitted to a court without 
a jury, the finding upon the facts may be either gênerai or spécial, 
and Âat they shall hâve the same effect as the verdict of a jury. 
Section 700, in referring to section 649, provides tliat the rulings of 
the court in the progress of the trial of the cause, if excepted to at 
the time, and duly presented by a bill of exceptions, may be reviewed 
by the Suprême Court upon a writ of error or upon appeal; and that 
when the finding is spécial the review may extend to the détermina- 
tion of the sufiiciency of the facts found to support the judgment. 

[5] The gênerai question with which Judge Hamilton had to deal 
in respect to title was a mixed question of law and fact, into which 
there entered considérations with respect to the relations of the par- 
ties ; the nature and meaning of the contract ; instruments, and records 
bearing upon questions of title; facts of possession; presumptions 
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resulting from possession ; questions whether, as between individuals, 
title had ripened by virtue of the local statutes of limitation ; and 
various other things. Under such circumstances, we know of no stat- 
iite, or of any settled practice, which entitles the aggrieved party to 
demand, as of right, spécial findings after a case bas been submitted 
tipon arguments and determined upon a gênerai finding. It will be 
seen that under section 700 the right to review has référence to ex- 
ceptions taken in the progress of a trial of the cause. If we under- 
stand the record correctiy, there were no requests for spécial findings 
during the progress of the trial, nor were there any objections or 
exceptions directed against the idea of a gênerai finding until after 
it was made. Under such circumstances, we cannot conceive that 
there is any question for us to review in respect to the gênerai finding. 
Company v. Company, 139 U. S. 222, 11 Sup. Ct. 523, 35 L. Ed. 147; 
Grayson v. Lynch, 163 U. S. 468, 472, 16 Sup. Ct. 1064, 41 L. Ed. 
230; St. Louis v. Company, 166 U. S. 388, 17 Sup. Ct. 608, 41 L. 
Ed. 1044. 

We cannot pass this question without observing that the request 
for spécial findings, in the form it was, and made as it was, after 
the cause had been submitted, considered, and decided, was very near 
the point of impertinency, because the court was asked to make spécifie 
findings of f act as to how the plaintiflf made out or provided the title. 
It should be borne in mind that this request was first precipitated after 
a lengthy opinion giving a full explanation as to how the conclusion, 
was reached. It is perfectly plain that it would neither be reasonable 
nor orderly for a judge, after he had rendered a gênerai verdict, 
founded upon considérations which he had explained as its founda- 
tion, to enter upon an argument as to how the prevailing party made 
out or proved his case. 

If, at the close of the proofs, the claim of the aggrieved party was 
that the évidence did not warrant a gênerai finding or a gênerai ver- 
dict for the plaintiff upon the question of title, because there was no 
évidence, or sufficient évidence, to warrant such a finding or such a 
verdict, a motion or a request that the court should find for the de- 
fendants, upon the ground that there was no évidence to warrant a 
finding or a verdict for the plaintiff, would hâve been a plain, simple, 
and adéquate remedy, because, in the event of the motion being de- 
nied, the aggrieved party might hâve brought up the entire évidence 
for review. 

There would be no more décorum in asking a judge, after he had 
explained the case and rendered a gênerai verdict, to make spécial 
findings as to how the resuit was reached than there would be in send- 
ing a jury back to the jury room, after rendering a gênerai verdict, 
to make spécial findings as to the évidence in support of the verdict. 
Our conclusion on this branch of the case is that the court was right 
in not granting a motion for spécifie findings of fact as to how the 
plaintiflf made out or provided the title. 

[6] Now, as to the larger questions which are raised in respect to 
the contract, the doings of the parties, and the gênerai merits of the 
23» F.— 51 
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case; and in approaching their détermination we feel bound to say 
that we hâve hésitation in doing it on a record so imperfect as the 
one presented. The troublesome question is that which relates to the 
meaning of clause 4 of the contract. Did the parties mean title rea- 
sonably safe, practically safe, légal title in the ordinary acceptation of 
the term, a warranty deed in strict légal form supplemented by a strict- 
ly légal chain of title running, unbroken, back to the Spanish Crown, 
or did they mean a deed with the usual covenants of warranty deliv- 
ered in circumstances, and under conditions, not showing apparent 
weakness in antécédentes title, or suggesting hidden defects? The 
question as to what the parties intended must be determined as. arising 
out of an executory contract, and in an action at law for damages be- 
cause of an alleged breach. 

It doubtless would rtot be seriously contended by any one that under 
a contract, like the one in question, the issues in respect to the con- 
templated title would be as strictly drawn, or that the requirements 
in respect to title would be as exacting, as under an issue in a common- 
law proceeding, by writ of entry, or of ejectment, where the party hav- 
ing the strict or better title prevails. From the very nature of the 
transaction, as a preliminary question, the issue of strict légal title could 
neither be f ramed nor determined by the parties under the contract in 
its exécution as a business transaction, and it is not to be presumed 
that they contemplated that, because they provided no forum or other 
means for the détermination of disputed questions as something pre- 
liminary to closirig' the trade ; nor could the degree of strictness which 
might become the standard between adversary parties contesting title 
be ascertained in a situation like this between contracting parties. 

There are three cases which counsel for the plaintiffs in error urged 
with considérable stress. They are Brown v. Lee, 192 Fed. 817, 113 
C. C. A. 141 ; Washington & Tumer v. Ogden, 66 U. S. 450, 17 L. 
Ed. 203 ; and Ankeny v. Clark, 148 U. S. 345, 13 Sup. Ct. 617, 37 
L. Ed. 475. But, upon examination, it will be found that neither the 
facts, the issues, nor the principle of thèse cases are applicable to the 
situation hère. It is true that thèse cases sustain the gênerai principle 
that a contract of sale présupposes full title, and that if title fails as 
to part the buyer may rescind. As a gênerai proposition that is quite 
true. It is unquestionable that under a contract in gênerai terms to 
sell and buy, and without any express words as to title, the obligation 
to furnish full title results through implication of law. But in the case 
at bar there were express words in respect to title, and they either 
mean deeds of warranty, and such responsibility and security as go 
with them, or that the deeds or titles were to be in good condition and 
safe. In other words, the parties themselves created a standard less 
than that created by implication under a contract in gênerai terms to 
sell and buy. 

In the case of Ankeny v. Clark, 148 U. S. 345, 13_Sup. Ct. 617, 37 
L. Fd. 475, where the gênerai rule is stated, the provisions of the con- 
tract were gênerai, the title was defective, and the seller refused to 
give anything more than a quitclaim deed, and, upon the claim of the 
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buyer that that was not what the contract called for, rescinded the 
contract and brought suit to recover for the value of wheat which had 
been advanced in payment of the purchase money. An issue was 
framed, and, upon proofs, the court directed a verdict for the plaintifï. 

In Brown v. Lee, 192 Fed. 817, 113 C. C. A. 114, the contract was 
for a warranty deed, with further express words that the lands agreed 
to be deeded should be free from ail rights for sale of timber made 
to other parties. It appeared that there were incumbrances in respect 
to timber, as well as other incumbrances. There were issues drawn 
as to the incumbrances which the seller had expressly agreed to dis- 
charge. There was conflicting évidence as to whether the incum- 
brances really existed, and there were questions as to whether the pur- 
chase money should be paid in advance in order that the incumbrances 
might be discharged. And thus the case upon its facts is plainly dis- 
tinguishable from the one we are deciding. 

In Washington & Turner v. Ogden, 66 U. S. 450, 17 L. Ed. 203, the 
agreement was gênerai, and the interprétation of such a gênerai pro- 
vision, without limitation or qualification, would be that the parties 
intended a perfect title; and, moreover, the purchase was expressly 
made dépendent on the surrender and cancelment of a former agree- 
ment of tlie vendor to sell the same land to another person. 

In a situation like_the one under considération, and particularly upon 
a record like the one before us, there would seem to be no occasion for 
considering what definite and gênerai rule should govem a trial where 
a party to a contract seeks to justify abandonment, or renunciation, 
upon the ground of defective title. Because, as has aiready been said, 
considérations of that kind in this case did not, at the time the sup- 
posed right was exercised, prompt the action of the parties who are 
now seeking to justify the rescission upon that ground. It is true 
there was slight évidence from Mr. Candina that certain private con- 
tracts did not suit him ; but we do not look upon this single détail as 
sufficient to overcome the substantial force of the whole weight of 
causes promoting rescission, as shown by the answers, and by the par- 
agraphs of Judge Hamilton's opinion, which, although, strictly speak- 
ing, not spécial findings of fact, convey the idea that the plaintif! was 
ready to furnish a good and safe title, or any kind of a title, which he 
was required to do under the contract, and was prevenféd from doing 
it by the action of the défendants in refusing to examine the title, and 
otherwise to carry out the contract. 

The plaintiflfs in error also urge certain provisions of the Civil Code 
of Porto Rico and certain principles of the Civil Law, as explained by 
]\Ianresa in his commentaries, in respect to sales subject to approval 
or trial of things sold. They urge thèse provisions and commentaries 
in support of their contention in respect to clause 6 of the contract. 

It is probable that such provisions and commentaries hâve référence 
to a situation in which the party has what he is selling subject to trial, 
examination, and approval ; but, however that may be, the gênerai rules 
as such hâve no application to a contract like the one under consid- 
ération, because the parties contemplated that one party should go out 
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and purchase lands, to be turned over to the other party upon con- 
veyances answering the requirements of the express terms of a coii- 
tract into which they had entered. This being so, the rights of the 
parties are to be ascertained and determined under an interprétation 
of the contract, rather than under gênerai provisions of statutes or 
under gênerai rules of law. 

There would be considérable force in what the plaintiiïs în error 
urge, in respect to clause 6, provided the exercise of the supposed right 
of rescission had been based upon an examination; but apparently 
they did not resort to the right of examination and approval. If we 
understand correctly the theory of the answers and the gênerai theory 
of the findings of Judge Hamilton, the causes of rescission were other 
than, and independent of, causes based upon examination or weakness 
in antécédent titles, and the abandonment of the transaction was be- 
cause the buyers had been informed in an amicable way, by the Secre- 
tary of State, of disturbed and revolutionary conditions in the island, 
and because they had been informed, by qualified counsel, of obstacles 
militating against personal inspection and examination, and that the 
lands were not what the seller represented them to be in respect to 
value and location. 

There is nothing in the record that would justify us in disturbing 
the resuit reached by Judge Hamilton, upon the ground that the de- 
fendants so far sustained their contentions in thèse respects as to jus- 
tify abandonment. 

From the relations of the parties and the nature of the transaction 
it would be impossible, under reasonable rules, to interpret clause 4 
as meaning that the parties understood that the seller on the day named 
for closing the deal should be there with a perfect légal chain of title. 
Such is not the reasonable view. The clause, as contemplated by the 
parties, undoubtedly had référence to the usual guaranties by a re- 
sponsible grantor by way of security, and had no référence whatever 
to the point of a perfect and absolute légal chain of title as a thing 
preliminary to transferring the land. 

We do ^not look upon the words "ofrescan compléta garantia" as 
meaning an offer of a strictly légal and perfect title, because, according 
to the translation insisted upon by the plaintifFs in error — a transla- 
tion which we accept as the correct one — they mean, ofïer complète 
warranty. And translating the clause further, in order that the proper 
connection of thèse words with the preceding words shall be seen, "El 
Sr. José Romero binds himself that the title of property should be in 
good condition and should offer complète security." 

In view of the nature of the transaction and the deal the parties were 
undertaking to make, we do not accept that part of the clause refer- 
ring to title or deeds "in good condition" as meaning ail and singular 
the antécédent deeds, documents, and records in the varions chains of 
title, but as meaning that the lands were to be conveyed by deeds with 
co venants of warranty in the usual way in which lands are conveyed 
by warranty deed. The theory that section 4 had référence simply 
to the condition of. the deeds to be passed from the seller to tlie buyer 
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finds very cogent support through the words used in section 7 of tlie 
contract, which are "that the total price of the purchase will be dehv- 
ered on receiving the deeds duly registered." 

If clause 4 is interpreted in the sensé of a workable executory con- 
tract, as must hâve been contemplated in order that the transaction 
should be closed, it meant such title deeds of warranty, together with 
such abstracts and explanations as are usual in the ordinary course of 
such deals, while, if construed as requiring the seller to be on hand 
with a perfect chain of title, as something preliminary to closing the 
deal, it would not be a workable one, because, as already said, there 
were no apt means provided for determining whether ail possible ques- 
tions and cavils in respect to détails and links in the chain of title could 
be definitely demonstrated one way or the other. If this were to be 
carried beyond the idea that the buyer had a right to demand, and the 
seller was bound to exhibit, titles and securities beyond a deed with 
the usual covenants of warranty, it would be difficult to lay down a 
rule as to what the nieasure of title should be. It is enough for us to 
say that clause 4 is not accepted as meaning that the seller was bound 
to exhibit in advance, and as a thing preliminary to his deeds, a chain 
of title which, in ail of its links, should be beyond ail possible cavil, 
and it is quite enough to say that the rule laid down by Judge Hamil- 
ton, that the contract "requires only that the title be safe," is suffi- 
ciently favorable to the plaintiffs in error. 

Under such standard of légal requirement, which was sufïiciently fa- 
vorable to the défendants below, Judge Hamilton made a gênerai find- 
ing in favor of the plaintiflf upon the issue of title which involved 
mixed questions of law and fact. 

But, after ail, as will hereafter be seen, ail questions under clause 4 
which relate solely to the status of the title which Romero obligated 
himself to transfer are largely moot questions, except as they may bear 
upon the question of damages ; because, if we are to judge the actions 
of the parties from what appears in the record, the state of the title 
was not the cogent cause for breaking up the deal. 

We see no possible way of reviewing the gênerai finding, upon the 
record before us, because the record does not contain the évidence, or 
any substantial part of the évidence, which that court had to weigh in 
order to reach the finding and décide the case. If, as already said, the 
plaintiffs in error had in advance of the décision moved for a verdict, 
or a gênerai finding, and the way was open to them to file a motion 
to that end, in the event of its being denied they could bave brought 
their case hère with the full transcript of the évidence before Judge 
Hamilton, and in such a situation this court could hâve determined 
whether the findings were reasonably supported by the proofs. 

Recurring again to the action of the parties, and to what was donc 
in Santo Domingo, when Romero went there for the purpose of carry- 
ing ont his part of the contract : On this point Judge Hamilton finds — 
at least we infer that he finds, from the plaintiffs' testimony — that 
Romero was there, with everything in readiness for conveyances to 
him, and for his conveyance to the défendants; that the défendants 
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below introduced no évidence to overcome this; and he further finds 
that the défendants did not live up to their part of the contract as to 
exécution of deeds, and upon this it was ruled, or found, that they 
could not "dépend on the theory that the plaintifï must do the impos- 
sible thing, under the civil law, of registering a deed they prevented 
him from making." 

This again involves findings, if they are findings, which we are in 
no position to review, because the évidence is not before us. If the 
plaintiffs in error had expected a review in this respect, they should 
hâve made the necessary motions before that court and brought the 
case hère with the évidence for and against, because, under such a 
condition, this court could détermine whether thèse things should be 
accepted as findings, and, if so, how far they should be reviewed upon 
the évidence. The record présents no comprehensive statement in re- 
spect to the proof s, and there is nothing before us of substance, aside 
from what appears in the bill and answer and in the varions opinions 
mixed with law and fact. 

The bill, in apt words, does allège that Romero was in readiness to 
perform his part through executing and delivering the title deeds. The 
answer dénies that, but fails to allège that the state of the title was 
the reason for not closing the trade. But, looking further, there are 
statements in the answer in the nature of admission.»; which are quite 
persuasive, and quite potential, in the direction of showing that the 
condition of the titles had nothing whatever to do with the renunci^- 
tion and abandonment of the deal by the défendants. They say, as a 
reason for not examining the lands, that the country was in a revolu- 
tionary turmoil, which rendered travel unsafe, and that they were ad- 
vised by the Secretary of State against going where the lands were 
located ; that the lands were not properly located with référence to 
navigable streams ; that they were unfit for cultivation and uses for 
which they were intended, and in the answer of Penagaricano and Can- 
dina that for thèse reasons the défendants declined and refused to pur- 
chase the same. In the gênerai answer it is said by the défendants 
that they sought and obtained advice of the most expert and best quali- 
fied counsel in the capital of the Republic as to the actual situation, 
and as to the intrinsic and extrinsic value of the property or properties, 
and that they were informed by experts, who had personal knowledge 
of the location, and who were acquainted with the condition of the 
lands, that they were worth only about $8,000, and that they were sit- 
uated too far away from Samana Bay; that they were unsatisfactory 
and inappropriate for, and unsuited to, the cultivation of cane, or of 
any other fruit or product, and that they were unapproachable. 

While we are not in a position to review the findings of Judge Ham- 
ilton in respect to abandonment, for the reason that ail the évidence 
is not before us, it can be said, and ought to be said, that the answers 
furnish strong proof that the conditions which prompted the défend- 
ants to adopt a course whîch operated to prevent the consummation of 
the deal and the.delivery of the deeds, were conditions entirely inde- 
pendent of ail considérations in respect to the state of the title. The 
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inquiries in respect to location, accessibility, quality, and value were 
made prior to the renunciation and abandonment found by Judge Ham- 
ilton, and there is no suggestion in the record, so far as we can see, 
that thèse parties sought to justify abandonment on the spot and at 
the time upon the ground of weakness or invalidity of title; and this 
is a case, if we are to judge the actions from the record, where the 
parties acting independently of title, were prompted and controlled by 
considérations in respect to locations, qualities, and values of the land, 
and where, through an answer, for the first time, and as an after- 
thought, they sought to attack the title, something which did not bear 
upon renunciation or abandonment at ail. 

It follows, of course — if the légal standard of title held by Judge 
Hamilton was sufficiently favorable to the défendants below, a view 
which we hâve sustained — from the gênerai fînding in favor of the 
plaintiff upon the issue of title, which involved considérations of mixed 
questions of law and fact, a finding which we cannot review upon this 
record, and there being no question of damages hère, that the judg- 
ment will hâve to be sustained, unless there are errors in respect to 
the admissibility of évidence which should set the verdict aside. 

We do not deem it necessary to examine categorically ail the assign- 
ments based upon the admissibility of évidence. They are, generally 
speaking, of the same character. They are mostly technical, and none 
of sufïicient substance in a trial like this to involve réversible error. 

[7] It is not unusual, especially in a trial before a court without a 
jury, and particularly in cases which involve directly, or collaterally, 
questions as to titles to real estate, to admit docunientary and oral 
proof s de bene, upon tlie theory — and in practice a theory of necessity — 
that if disconnected de bene documents, or instruments, or other discon- 
nected proofs, in respect to links in the chain of title, are not con- 
nected, that they are not évidence at ail, and become wholly irrelevant 
and altogether harmless. It is quite apparent that this was the theory 
which governed in the trial before Judge Hamilton. This is explained 
in his opinion in varions places. 

As has been observed, it is not an unusual thing — indeed, it is quite 
the common thing — in modem practice (where the purpose is to sus- 
tain titles of land, and where it must be donc step by step, and by steps 
to be taken in order of time, and sometimes out of order of time under 
discrétion), to admit documents bearing directly or collaterally upon 
the chain of alleged title, with the understanding, expixssed or implied, 
that if they are connected they will become compétent and material, 
and will be considered, and if not connected, that they become wholly 
immaterial and harmless. This rule results from necessity, and is a 
rule particularly and peculiarly adapted to investigations in respect to 
real estate titles. Under the circumstances, we see nothing in the as- 
signments against the admissibility of évidence to justify disturbing 
the gênerai fînding of the court below. 

The indefinite and unusual terms of the contract in this case, the 
peculiar circumstances of renunciation, and the fact that this is an ac- 
tion to recover damages for an alleged breach of an executory con- 
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tract, rather than an action to test title upon issues drawn to that end, 
taken altogether, présent a situation so far sui generis as to make tlie 
task of finding authority directly in point, or broadly applicable, an 
impossible one. But we do not perceive that Judge Hamilton's décision 
offends any standard rule of either the common or civil law. It was 
the theory of the trial that the plaintiff below, in order to lay a f ounda- 
tion for damages, must show that he was in a position to furnish title 
suffîcient to answer the requirements of clause 4, read in connection 
with clause 7 of the contract as interpreted and construed by the pre- 
siding judge, and in the circumstances of the record the gênerai finding 
to tliat end must be accepted as a détermination of that question in 
favor of the plaintifï. 

It is évident that the court below deemed the proofs sufficient to es- 
tablish such a condition of title, in fact, as the contract contemplated 
and required, and if that court's theory in that respect is to stand, to- 
gether with its theory as to the fact of a breach, we see no way to 
reverse the resuit reached, that the plaintiff was entitled to recover 
damages ; and as there is before us no proper question as to the meas- 
ure of damages, and no question in respect to damages other than that 
raised against the action of the District Court in holding the verdict 
in part and limiting the scope of the trial, we see no justifiable ground 
for interférence with the verdict for damages. 

The judgment of the District Court is affirmed, with costs of this 
court. 



OHMB et al. v. OLEVBLAND, C, C. & ST. t,. RT. CO. 

(Circuit Court of Appeals, Seventli Circuit October 3, 1916. Kehearlag 
Denied December 11, 1916.) 

No. 2278. 

QuiETiNG Title <S=s44(5) — Action — Possession — Limitation. 

A bill to quiet title to property claimed by complainant under a deed, 
executed in 1855, conveying tlie property to its predeeessor for raiiroad 
purposes, held not sustained by the évidence, whicli not only failed to 
sliow that complainant was in possession when the suit was commenced, 
or that it or its predecessors had ever been In possession, but showed, on 
the contrary, that défendants and their predecessors had been In posses- 
sion for more than 30 years under a deed purporting to convey title in 
fee simple. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. § 92.] 

Appeal from the District Court of the United States for the East- 
ern District of Illinois. 

Suit in equity by the Cleveland, Cincinnati, Chicago & St. Louis Rail- 
way Company against Ernest A. Ohme, Frank Spitz, and Lena Ritter. 
Decree for complainant, and défendants appeal. Reversed. 

In 1S55 Ebenezer Noyés, l>eing the owner of block 116 of the original town 
of Mattoon, In Coles county, 111., executed a deed to the Terre Haute & Alton 
Hailroad Company, appellee's predeeessor in title, which recited as follows : 
"That the said party of the first part for and in considération of the advan- 

iÊ::3For other cases seo same topic & KEY-NUMBER in ail Key-Numbered Digests & ladeies 
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tages to be derived by the construction of the said T. & A. R. R'd and the 
construction of a dépôt and other works at the town of Mattoon, in the county 
of Coles and state aforesaid, hâve for railroad purposes and to enable said 
party of the second part to construct their said road, and the érection of 
other necessary incidental works, and for no other purpose whatever, granted, 
!>argained, and sold, and by thèse présents, and for the uses and purposes 
aforesaid, do hereby grant, bargain, sell, and convey to the said party of the 
second part a certain pièce, parcel, or lot of ground in the said town of 
Mattoon, in the county of Coles and state aforesaid, to wit: Beginning at a 
point where the western boundary Une of the right of way of the Chicago 
Branch of the Illinois Central Bail road intersects the southern boundary Une 
«f the right of way of the said T. & A. R. R'd, and running thence flfty 
(50) feet southerly with the said western boundary line of the said 0. B. lUs. 
C. R. R'd ; thence due west until it intersects the s'd southern boundary line 
of the right of way of the said T. & A. R. R'd ; thence easterly with said 
boundary line to the place of beginning. To hâve and to hold the same for 
The uses and purposes aforesaid and for no other." This deed was recorded 
in 1858. 

In 1857 Noyés conveyed blocb 116 to one Radclilïe by a deed recorded in 
the same year. In proceedings brought by Noyés on May 31, 1859, against 
Radeliffe, the Terre Haute & Alton Railroad, and the Illinois Central Railroad, 
to set aside tbis deed, as well as another deed of block 116 cliarged to hâve 
been exeeuted in 1857 by Noyés to the two rallroads and delivered to Rad- 
eliffe, but never delivered by hlm to the grantees, a decree was rendered lu 
1865, which, after reciting that the bill had been disinissed as to the railroads 
without pre.1udice, granted the prayer as against Radeliffe. The Suprême 
Court of Illinois, in reversing this decree for lack of necessary parties to 
the suit, held that the railroads were not necessary parties and had properly 
been disrnissed from the case. After the cause had been remanded. Noyés 
amenOed bis bill and filed a bill of revivor against the heirs of Radeliffe. In 
his amcndment, he recited that the bill had been disrnissed against the rail- 
roads. In the decree rendered in 1S71 the court again ordered a dismissal as 
to the railroad companies, adding thereto, "Said companies having disclalmed 
ail title to or interest in said premises." and l)y this decree the court not only 
set aside the deed to Radeliffe. but also adjudged Noves to be the leeral owner 
and in the légal possession of the propcrty. In 1876 a further and simllar 
decree was rendered as against grantees of Radeliffe, and again the court 
recited that the railroads had disclaimed any interest in the premises. 

By an instrument dated Febi-uary 10, 1859, the Illinois Central Railroad 
Clompany and the Terre Haute, Alton & .St. Lonis Railroad Company leased to 
Noyés for a term of 40 years at an annual rental of $1 the following described 
property: "So much of the right of way of the Illinois Central R. Road Com- 
pany as lies west of a line drawn west of and thirty feet distant from the 
central line of said railroad, measuring at right angles to said center line, and 
parallel thereto and extending from the north line of Broadway avenue in 
the town of Mattoon to the Terre Haute, Alton & St. Louis Railroad. Also ail 
of the right of way of the Terre Haute, A. & St. L. R. Road Company lying 
south of a line drawn south of and twent.y feet distant from the center line 
of said Terre Haute, Alton & St. I.ouls R. Road, measuring at right angles to 
center line, and parallel thereto, extending from a point thirty-six feet west of 
the center line of the Illinois Central Railroad south westerly along said 
Terre Haute, Alton & St. Louis Railroad two hundred and twelve feet, measur- 
ing on the south line of said right of way." 

The lessee eovenanted inter alla: "That he wlll within three months from 
the date hereof finish the hôtel upon the above-described premises, furnish it 
with ail needful furniture and keep it as a respectable first-class railroad pas- 
senger and eating house during the continuance of this lease. The second 
party hereby further covenants that the flrst parties shall be entitled to the 
exclusive use of the ticket office and baggage room to be completed in said 
hôtel as is marked in place theieof, and that the passenger room thereon 
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marked shall be kept and approprlated to the use of passengers in a manner 
becomlng a first-class passenger station." The lease further provided: "That 
nothlng In thls lease shall be construed as bindlng the flrst parties to obtain 
I)ossession for the second party of any portion of said hôtel or the grouud 
on which It stands, and that they the sald first parties shall not be involved 
dli-eetly or Indirectly in any sults or controversies now existing or which may 
hereafter arlse between any of the original builders, lessees or proprietors of 
the hôtel or In the adjustment of the liens upon the hôtel." 

The évidence establishes that Radcliffe began the hôtel building in 1856 and 
that it was later completed by Noyés. The building stood partly on the origi- 
nal right of way of the railroads and partly on a portion of that part of block 
116 described in the deed of 1855. 

In 1876 jS'oyes conveyed his property to one Henley as trustée. Included 
thereln were the following descriptions: "So much of the 'right of way' of 
the Illinois Central Eailroad Company as lies west of a Une drawn west of 
!xnd thirty-sis (36) feet from the center Une of said railroad running ar, 
right angles to said center Une and parallel thereto, and extendlng from the 
riorth Une of Broadway avenue in the town of Mattoon to the Terre Haute, 
Alton & St. Louis Railroad. Also ail of the 'right of way' of the Terre Haute, 
Alton & St. Louis Eailroad Company lying south of a Une drawn south of and 
twenty-flve feet from the center Une of sald railroad, measuring at right 
angles to said center Une and parallel thereto, extendlng from a point thirty- 
six (36) feet west of the center Une of the Illinois Central Railroad south- 
svesterly along said Terre Haute, Alton & St. Louis Railroad two hundred and 
twelve (212) feet, measuring on the south Une of said right of way, 
said lajttds being held by grantor herein under lease from said railroad com- 
I)auies and known as the S 'X' House property." After a number of other 
properties came the foUowing : "Also block one hundred sixteen (116)." 

Henley conveyed in 1878 to one Moulton under the foUowing description: 
"Ail that part of block one hundred and sixteen in the original town of Mat- 
toon occupied by the hôtel known as the Essex House and its appurtenance» 
and so much of the right of way." Then foUows the description of the right 
of way as in the deed from Noyés ; then, "being same leased to said E. Noyés 
by said railroad companies and subject to condition of said lease, to hâve 
and to hold the said premises, with the appurtenances thereunto belonging, to 
the said party of the second part, his heirs and assigns, forever ; it being in- 
tended to convey liereby the hôtel in the city of Mattoon known as the Essex 
House." 

In 1880 Moulton conveyed to Daniel Messer, who had been a tenant of 
Noyés prier to the conveyance to Henley, and who had continued his tenancy 
of the hôtel property under Henley. In thls deed, the description of the 
property reads : "AU that part of block one hundred and sixteen (116) in the 
original town, now city, of Mattoon occupied by the hôtel known as the Essex 
House and its appurtenances, also so much of the right of way" — describing 
the right of way as before. The habendum clause is: "To hâve and to hold 
the first-mentioned tract in fee simple and the two last-mentioned tracts for 
the unexpired term of a lease thereof made by the Illinois Contrai Railroad 
Company and the Terre Haute, Alton & St. Louis Railroad Company to Eben 
Noyés dated February 19, A. D. 1859, and recorded in the recorder's office of 
Coles county, Illinois, in Book S of Deeds, on page 542, and subject to ail 
the terms and conditions of said lease. It being intended hereby to convey to 
sald Daniel Messer the property known as the Essex House in the city of 
Mattoon, Illinois, subject to the rights of the Illinois Central RaUroad Com- 
pany and the Terre Haute, Alton & St. Louis Railroad Company or its succes- 
sors as shown by said lease." 

Défendants claim under mesne conveyances from Daniel Messer, granting 
that part of block 116 north and east and west of the numbered lots as 
shown in the Shinn plat and south of the Cleveland, Cincinnati, Chicago & 
St. Ix)uis Railroad right of way and west of the Illinois Central Railroad right 
of way. In thèse deeds no référence is made to the Noyés lease. Shinn's 
plat is as foUows (see next page): 
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It shows the location of the buildings in 1913. 

The bill to quiet title, on whlch the decree now beforc us on appeal by the 
défendants was rendered, alleged plaintlfE's and Its predecessors' owneiship 
and continuous possession since 1855 under the Noyas deed of 1855 of a part ot 
block 116 described as follows: "Beglnning at a point where the western 
boundary line of the right of way of the Chicago Branch of the Illinois 
Central Railroad Intersected the southern boundary line of the right of way of 
the Terre Haute & Alton Eailroad Company in the year 1855; thence along 
the west right of way line of the Illinois Central Railroad measure south- 
westerly fifty (50) feet; thence westwardly flfteen (15) feet along a line 
^)arallel with and fifty (50) feet northwardly from the north Une of Broadway 
avenue; thence north at right angles nine-tenths (0.9) feet; thence westwardly 
twerity-eight (28) feet to a point in sald line parallel with the north line of 
Broadway avenue and fifty (50) feet distant northwardly theref rom ; thence 
westwardly parallel with and fifty (50) feet distant northwardly from the 
north line of Broadway avenue elghty-elght and two-tenths (88.2) feet ; thence 
northwardly at right angles seven and one-tenth (7.1) feet; thence one hun- 
dred flfty-three and five-tenths (15o.5) feet to the pla.ce of beginnlng." It 
charged that the conveyance from Noyés to Henley aûd the subséquent con- 
veyances xmder whlch défendants claim tltle were made and recorded while 
plaintiff was in possession of the premises. No référence is made to any of 
the leases. 

Défendants, by their answers, denied the allégations of the conveyance in 
Is.")"). the ownership, and the possession, alleged their own ownership by 
mesne oonveyances under the deed from Noyés to Henley, and their possession 
ihcreafter, as well as a 20-year limitation title. They further asserted title by 
estoppel, based ui)on their alleged knowledge and reliance upon the récital of 
]ilaintifE's predecessors' disclaimer of Interest In the premises found in tho 
decrees of 1871 and 1876 ; the latter recorded in Coles county in 1877, at and 
l)rior to their respective purchases of the property. Défendants further set up 
the adequacy of a remedy at law. By amendment défendants prayed reliof 
as under a cross-bill, to quiet their respective titles to the premises in question. 

Edward C. Craig and Bryan H. Tivnen, both of Mattoon, 111., for 
appellants. 

James Vause, Jr., of Mattoon, 111., for appellee. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge (after stating the facts as above). The bill 
was not subject to demurrer or motion to dismiss. On its face it set 
out a good cause of action. The main controversy is whether the es- 
sential averments of possession and title hâve been proven. Plaintiff 
offered no eviderice whatsoever as to the possession of the premises at 
the date of the commencement of its suit in 1913. It relied apparently 
upon the contention that the property conveyed to it by Noyés in 1855 
became a part of and extended the boundaries of the railroad right of 
way; that, the lease of 1859, read in the light of this extended right of 
way, must be deemed to hâve included ail of the land on which the 
hôtel building was to stand and so much of the adjoining open space 
appurtenant thereto as was owned by the lessors, and that, because 
défendants claimed title through a deed made by Noyés, the original 
lessee, during the pendency of the lease, they were estopped to deny 
plaintiflf's title or possession. 

It is entirely unnecessary to consider the extent of a tenant's estop- 
pel, inasmuch as we cannot concur in this interprétation of the lease 
of 1859. The description of the premises thereby let is clear and cer- 



OHME V. CLEVELAND, C, C. & ST. L. RY". CO. 813 

tain. There is no ambiguity of any kind. Only the south Une of the 
Terre Haute, Alton & St. Louis Railroad's right of way as originally 
established runs parallel to the center line and in a southwesterly di- 
rection. The south Hne of the property described in the 1855 deed 
runs due east and west. That the railroad, in 1855, had acquired title 
to the strip now in question, adjoining its right of way on the south, 
and that the hotel was located on both the strip and the right of way, 
furnish no sufficient reason to construe the clear and unambiguous lan- 
guage of the lease, so as to include therein either this entire strip out- 
side of the original right of way or even so much thereof as was cov- 
ered by the hotel building. 

The failure to include this strip in the lease may hâve been due to 
the acquiescence of the railroad in Noyés' view, as testified to by him 
in 1870, in the course of the proceedings above referred to, namely, 
that he had deeded this north part of block 116 to the railroad for a 
freight house, and as this had been removed before he agreed, in 1856, 
to convey the block to RadcHffe, the title thereto had reverted to him. 
But it is idle to speculate on the reasons which influenced the parties 
to exclude the strip from the lease. It suffices that plaintiff has failed 
to prove that Noyés was its lessee as to the property in suit, or that il 
was in possession thereof in 1913. The évidence however, goes fur- 
ther ; it deraonstrates that neither in 1859 nor at any time thereafter, 
prior to 1910, did the railroad in any manner whatsoever assert any 
right in and to the strip. Even in 1899, when, on the expiration of the 
lease, it demanded possession, and in 1900, when it executed a new 
lease for a nominal considération, terminable on 30 days' notice, it 
adopted the same description of the premises as in 1859. Its own 
officiai annual schedules of property in Coles county and its maps fail 
to include this strip as part of its right of way or property. Indeed, 
the description of the right of way as 100 feet wide necessarily ex- 
cludes it as part thereof. 

Concededly a tenant is not estopped from contesting his landlord's 
title to property adjoining the leased premises, or from acquiring title 
thereto by adverse possession. Whatever may be said of the earlier 
deeds in défendants' chain of title, at least as early as the deed from 
Moulton to Messer, in 1880, this distinction between the leasehold in- 
terest in the right of way and the f ee simple in the strip in question 
is clearly stated. From that time on, if not before, as the évidence 
abundantly proves, défendants and those under whom they claim not 
only had actual, notorious, exclusive, and ccntinuous possession, but 
they held it adversely to the plaintifï, under an express claim and color 
of title. The lessee under the 1900 lease and his assignée testify that 
they were also the lessees of Messer as to the strip in question, and 
that, while paying rental to the railroad for so much of the hotel prop- 
erty as is located on the right of way described in the lease, they also 
paid rental to Messer and his grantees for the use of the property hère 
in c[uestion. 

Within two or three years before this suit was brought a portion of 
the building located on the strip in question was, however, for the fir-ît; 
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time used by the plaintiff raiiroad; at that time, the west part of the 
building, marked on the Shinn map "Baggage Roorti," was rebuilt as 
there shown, extending beyond the right of way onto block 116. Ex- 
cept as to this part, the record fails clearly to disclose who was in the 
actual possession of the hôtel building at the time this suit was brought. 
The last assignment of the 1900 lease testified to was made in 1910. 
The assignée therein was not a witness, and it does not appear whether 
or not he ever held that part of the hôtel building that was on block 
116 as défendants' tenant, or whether he continued in possession of any 
of the property. The évidence does, however, prove that the land be- 
tween the hôtel building and the lots in that block was in the actual 
possession of défendants. 

As plaintiff, therefore, bas not only failed to prove its actual pos- 
session of the property in question at the time it began thèse proceed- 
ings, but is also barred by lâches and limitations from asserting as 
against thèse défendants any title under the 1855 deed, the decree must 
be reversed, and the cause remanded, with directions to dismiss the 
bill for want of equity. And, as défendants concède that under thèse 
circumstances no relief can be granted on the answers as cross-bills, 
they, too, wîll be directed to be dismissed, but without préjudice. 

And it is so ordered. 



ERIE & M. Rr. & NAV. CO. v. DUNSBITFI et al. 

(Circuit Court of Appeals, Slxth Circuit. February 16, 1017.) 

No. 2849. 

1. Admiraltt <S=3ll8 — Appeal — Review of Findings op Fact. 

A flndlng of fact by the District Jndge In an admiralty suit, based 
upon testlinony taken In open court, should be accepted by the appellate 
court, uniess the évidence clearly preponderates against It. 

[Ed. Note. — For other cases, ses Admiralty, Cent. Dig. §§ 758-775, 794.] 

2. TOWAGE <S=>11(5) LiABILITT FOB LOSS OF ToW NEGLIGENT NAVIGATION. 

A findlng by the trial court that a steamer havlng a barge In tow wa.s 
in fault for the strandlng of herself and barge on the south shore of 
Lake Superlor in a fog, for tailure under the circumstances to take 
soundings, which would hâve shown that she was several miles nearer 
the shore than her master supposed, held sustalned by the évidence. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 17.] 

3. TOVyAGE <®=>11(5) lilABILITY FOB LOSS OF TOVf PkOXIMATE CaUSE OF LOSS 

— Steanding. 

The loss of the cargo of a barge whlle aground In Tjake Superlor, where 
she had been stranded through the négligent navigation of the towlng 
steamer in a fog, caused by her breaking up in a storm which arose with- 
in an hour after she went aground, held the proximate resuit of the 
strandlng, In view of the fact that storms on that lake so often follow 
foggy weather. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. S 17.] 

4. Towage ®=>12(1) — Stbanding of Tow — Conteibutoby Fault of Tow. 

A barge in tow of a steamer held not chargeable with contributory 
fault for her strandlng in a fog, because she starboarded after the 

<a=For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexe» 
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steamer struck, Instead of porting, as signaled lier by the steamer; the 
action having been taken In extremis. 

[Ed. Note. — For other cases, sec ïowage. Cent. Dig. §§ 24-26.] 

Appeal from the District Court of the United States for the East- 
ern District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in admiralty by John Dunseith and others against the Erie & 
Michigan Railway & Navigation Company. Decree for libelants, and 
respondent appeals. Affirmed. 

F. S. Masten, of Cleveland, Ohio, for appellant, 

G. B. Perry, of Détroit, Mich., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and HOL- 
LISTER, District Judge. 

KNAPPEN, Circuit Judge. The steamer M. T. Greene, owned by 
appellant, while towing the barge Allegheny, owned by tlié individual 
appellees, went upon a sand bar on the south shore of Lake Superior. 
The barge also grounded and was wrecked, the cargo becoming a total 
loss. The appeal is from a final decree adjudging the steamer solely 
at fault, for loss of both barge and cargo. The appellee insurance 
Company is the insurer of the barge's cargo. 

We accept the findings of the District Judge as to the course and 
gênerai features of the steamer's navigation, based upon the testimony 
of her navigators. The substance of those conclusions is this : The 
steamer, which was loaded with lumber, left Duluth on June 4, 1913, 
with the barge in tow, likewise so loaded, and took the inside course 
between Keeweenaw Point and Gull Rock at about 4 :30 o'clock on the 
afternoon of the next day, then taking a course southeast by east. At 
about 9:30 p. m., just after passing Stannard Rock (which Hes to the 
eastward of the taken course), the weather became thick and foggy; 
there was, however, no wind to speak of. When the fog was encoun- 
tered, speed was checked from 7 miles to about 6 miles per hour, and 
the same course followed until about 11 :50 p. m., when it was changed 
to east by north by one-half north. This latter course was followed 
until 6;10 a. m. of the 6th, when the course was changed to east, be- 
ing continued until 8 :45 a. m., when iL was changed to southeast by east 
by three-fourths east. The weather continued thick and foggy. At 
about 9:30 a. m. the steamer picked up the Caribou whistle from the 
northeriy. At 12:15 p. m. she ported a point for the purpose of run- 
ning more to the southward to pick up the Crisp Point signal; Crisp 
Point being about 14 miles westerly of Whitefish Point, which is at the 
entrance of Whitefish Bay, the latter communicating with the head of 
St. Mary's river. After sailing the last-stated course about 50 minutes, 
and thus at about 1 :05 p. m., the Crisp Point signal was picked vip. 
The steamer then starboarded a point, intending thereby to come back 
on the supposed Whitefish Point course, viz., southeast by east by 
three-fourths east, continuing on the latter course 1 hour and 25 min- 
utes, and until about 2 :30 p. m., when in the fog, which still continued, 
she went on a sand bar about 5 miles east of Crisp Point and 9 miles 
west of Whitefish Point. The barge also immediately ran on the bar, 
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and despite the efforts of the steamer and of the life-savîng crews 
could not bc released. Up to this time the wind had been light; but 
soon after the barge went aground a strong wind came up, followed 
by a heavy sea, which continued during the night and part of the fol- 
lowing day, resulting in the wrecking of the barge and the loss of her 
cargo. 

There is no room for doubt that the steamer's running aground re- 
sulted directly from her navigator's mistaken belief that when she 
picked up the Crisp Point signal she was about 9 miles to the north- 
erly of that point, whereas in fact she was but about 2 miles away. 
This mistake as to location doubtless resulted from inexact knowledge 
of the actual speed at ail times, as applied to the courses run. Had 
the steamer then been where her navigators thought she was, the change 
of course then made would hâve carried her safely past Whitefish 
Point. In her actual location, the course taken was bound to fetch 
her up on the south shore bef ore reaching that point. The suggestion 
that the mistake as to location was due to a deflection of the compass 
needle, caused by shore attraction, has no substantial basis in the rec- 
ord. 

Numerous faults are charged against the steamer including the 
criticisms that she Vas not properly officered and manned ; that she 
was négligent in proceeding at so nearly full speed in a f og ; that she 
had no log, and thus no means of knowing accurately how far she was 
running on a given course ; aiso that she was négligent, under the cir- 
cumstances presented, in not taking soundings to ascertain her exact 
location. 

[1] 1. The Steamer's Fault. With respect to each of the faults al- 
îeged against the steamer, except the failure to take soundings, the 
District Judge either found in favor of the steamer or thought it un- 
necessary to décide the question. After an elaborate considération of 
the testimony, ail of which was taken in open court and under active 
participation therein on the part of the District Judge, the latter reach- 
ed the conclusion that, although the steamer was not négligent in not 
knowing where she was before hearing the Crisp Point signal, nor in 
misjudging the distance of the sound of the whistle, yet that under 
the existing circumstances due care and prudence required that her 
navigators take careful soundings, and that soundings would hâve 
clearly disclosed the fact that the steamer was not where her navigators 
thought she was, and would hâve indicated that she was close to the 
south shore. This conclusion of the District Judge, that the steamer 
was so in fault, reached after a hearing of the character stated, should 
be accepted by us, unless the évidence clearly preponderates against it. 
City of Cleveland v. Chisholm (C. C. A. 6) 90 Fed. 431, 434, 33 C. C. A. 
157; Monongahela, etc., Co. v. Hurst (C. C. A. 6) 200 Fed. -711, 119 
C. C. A. 127; Pugh v. Snodgrass (C. C. A. 6) 209 Fed. 325, 126 C. C. 
A. 251. The évidence does not so preponderate ; but, on the contra ry,. 
after a careful considération of the testimony, we are afifirmatively im- 
pressed that the conclusion reached by the trial judge was correct. 

[2] The prominent considérations which moved the court to this 
conclusion are thèse : The recognized uncertainty of sound in a f og as 
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a guide in determining, not only distance, but direction; that after 
picking up the Crisp Point signal the steamer's navigators continued to 
hear it; that they ran 1 hour and 25 minutes after hearing the Cnsp 
Point whistle, listening ail the while for^^the Whitefish Point signal, but 
unable to pick it up ; that for about 2i/^ hours they had not heard the 
Sound of any other beat, although they had met a number bef ore ; that 
under thèse circtunstances due prudence would hâve put the steamer's 
navigators on their guard, and caused them to so far suspect that the 
actual location was not what they supposed it to be as to require them, 
in the fog, to take soundings. At 6 miles an hour, the steamer must 
hâve run in 1 hour and 25 minutes at least 7 miles on the last course. 
Assuming that the signal was picked up at the close of the 50-minute 
course, had the steamer been where her master supposed she was, she 
would hâve been within 7 miles or so from ^Vhitefish Point at the time 
she grounded. Captain Mcintosh, defendant's expert navigator, tes- 
tified that if he had gone 7 miles abreast of Crisp Point and had not 
picked up Whitefish Point he would be uneasy and would hâve used his 
lead, and had he found but 6 or 7 fathoms of water (as would hâve 
been the case hère) he would hâve known that he was close to the 
beach and would hâve pulled ofï to the northward. The chart effectu- 
ally bears out the conclusion that the soundings would hâve shown 
that the steamer was ofï her course, for, as the District Judge found, 
on the regular Whitefish Point course there was no point at which 
the soundings would hâve shown as little as 6 or 7 fathoms, and while 
for a short space only 8 or 9 fathoms would hâve been shown, in the 
locality generally there was very much deeper water. The fact that the 
master of the barge had the ,same supposition as held by the steam- 
er's officers as to the actual location when the Crisp Point signal was 
picked up is not highly significant on the question of the steamer's 
fault. The latter, not the barge, was charged with the duty of navi- 
gation ; the barge was under the steamer's control, and was at the rear 
of the steamer by the length of a long towline, and had nothing to do 
with her navigation. Without more elaborate discussion of détails, 
and without passing upon the other questions of fault alleged, we hâve 
no diificulty in affirming the conclusion of the District Judge that the 
steamer was négligent at least with respect to the fault just discussed. 
[3] 2. Appellant contends that the damage to the barge and cargo 
was not the direct and proximate resuit of the stranding, but was due to 
a subséquent independent and self -opéra ting cause, viz., the interven- 
tion of the storm and heavy sea. We cannot agrée with this conten- 
tion. We think that, under the circumstances presented hère, the loss 
of the barge and cargo must be held to hâve been the natural and prox- 
imate resuit of the stranding. As pertinently said by the District 
Judge : 

"Storms are so common on Lake Superlor and .so often follow toggy weather, 
stranding so often results in the destruction o£ vessels by storm, that it 
seems to me that we must say that to strand may, and is likely to, subject ta 
destruction by the waves." 

The case differs radically from Northwest Transportation Co. v. 
Boston Marine Ins. Co. (C. C.) 41 Fed. 793, cited by appellant, 
239 F.— 52 
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where in a suit upon a policy of marine insurance the voluntary scut- 
tling of the stranded ship by her master, to avoid the conséquences oî 
a heavy storm which arose several hours after the stranding, was held, 
under a construction of the contract of insurance, not to be the prox- 
imate resuit of such stranding. The only damage was that directly re- 
suhing from the scuttling. As recognized in the case referred to, the 
particular facts and circumstances in each case largely control and dé- 
termine the application of the rule of proximate cause. Hère, while 
there was but a slight wind at the time the barge went aground, the 
wind and sea not unnaturally to be anticipated came up very soon (per- 
haps half an hour) after the stranding, and directly caused the break- 
ing up of the barge and the loss of the cargo. We agrée with the Dis- 
trict Judge that the barge is not shown to hâve been unseaworthy, 
having in view the season and the character of her cargo. 

[4] 3. Appellant suggests that the barge was also at fault for run- 
ning aground, in that lîie steamer, at the time she went on the bar, 
signaled the barge to starboard ; and that, had the signal been obeyed, 
the barge would hâve gone into good water, but that she ported, and 
50 ran directly on the bar. Assuming for the purposes of this opinion, 
that the signal to starboard was both given and received seasonably 
(although that is not entirely clear), we think the District Judge rightly 
held that in the crisis presented, including the fog and danger of col- 
lision with the steamer, the barge cannot be held legally at fault for 
the maneuver. Had she made no use whatever of her helm, she would 
hâve gone upon the bar; the only différence seems to be that, as the 
helm was used, she went on practically at right angles ; and it is not 
clear that as she was headed, and in her nearness to the bar, starboard- 
ing would hâve prevented grounding. 

The decree of the District Court is affirmed. 



MURRAT V. SIOUX ALASKA MINING CO. et al 

(Circuit Court of Appeals, Ninth Circuit February 13, 1917.) 

No. 2655. 

Fbaudulent CoiNVEYANCEs iS=>241(2) — Condition Pkecedent — Judgmbnt 
AT Law^Local Statdte. 

The rule that a creditors* Mil cannot be maintalned to set aslde a 
fraudulent conveyance untll the créditer has reduced his clalm to judg- 
ment and had exécution issued thereon, which is returned unsatisfied, is 
modlfled, where the statutes of the state or territory hâve created new 
rlghts, to the extent that fédéral courts wlll enforce such rights, either at 
law, or in equity, or in admiralty, as thelr nature may requlre. 

[Ed. Note.— For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
697-704.] 

Pbatjdulent Conveyances ®=»241(2) — Condition Pbecedent — Judgment 
AT Law — Neckssity. 

Where a mining company, admîttedly indebted to plaintiff, was In- 
solvent, and had fraudulently transferred its only property to a non- 
resldent trustée to prevent plaintiff from enforclng hls claim, equity will 
grant relief to plaintiff against the proceeds on a sale of the property by 
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the tnistee, without requiring him to go through the useless form of 
settllng the validity of hls claim by an action at law. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
697-701.] 

8. Ckeditors' Suit <g=26 — Pabties <S=80(6) — Nonjoindeb of Other Credi- 
TOBS — Efitîct. 

The failure of a créditer to brlng hls creditors' bill on behalf of other 
credltors does not render the blll generally demurrable, but at most Is a 
defect of parties plalntiff, which can be questioned only by spécial de- 
murrer, or perhaps by answer. 

[Ed. Note.— For other cases, see Creditors' Suit, Cent. Dig. §§ 114, lit ; 
Parties, Cent. Dig. §§ 126-128, 130, 131.] 

4. Injunction ©=5136(2) — Temporaey Injunction — Right to Relief. 

Where an insolvent debtor had conveyed its only property to a non- 
resident, who had contracted to sell it to résident purchasers, a creditor, 
on fillng a creditors' bill, is entitled to a temporary injunction to restrain 
the purchasers from paying to the trustée the purchase price. 
[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 306.] 

Appeal from the District Court of the United States for the Sec- 
ond Division of the District of Alasl<a ; J. R. Tucker, Judge. 

Suit by Collin Murray against the Sioux Alaska Mining Company 
and others. Judgment for défendants, and plaintifï appeals. Reversed 
and remanded. 

The plaintiff, Murray, sued the défendants, Sioux Alaska Mining Company, 
called Mining Company, and Hastlngs Creek Dredging Company and H. M. 
Smith, and the Hastlngs Creek Dredging Company and Joseph Belleview, al- 
leging: ïhat between March, 1910, and May, 1912, at the Instance of the Min- 
ing Company, he performed services at an agreed and reasonable value, and 
advanced money for the défendant, amounting in ail to $3,895.93 and interest. 
That in 1912 the Mining Company made a bill of sale to the défendant Smith 
of a certain dredge then owned by the Mining Company in Alaska, the transfer 
belng made as security to Smith for the payment of $5,500 borrowed by the 
Mining Company from Smith about that tlme. That subsequently Smith sold 
the dredge to Knowles and Hansen for $15,000, and received $6,000 on account, 
which was applied by Smith in payment of the debt of the Mining Company to 
Smith. That when the bill of sale was made by the Mining Company to 
Smith it was agreed between the parties thereto that Smith should act as 
trustée for the Mining Company and hold the légal title by the bill of sale for 
the dredge, and that ail the proceeds from the sale of the dredge above the 
sum of $5,500 should be paid by Smith at once to the Mining Company. That 
when the bill of sale to Smith was made the Mining Company had no other 
property, except a few worthless mining claims, which plalntiffl allèges hâve 
been forfeited or abandoned, and that the Mining Company is whoUy Insolvent, 
except for thls équitable interest in the proceeds to arise from the mortgage 
lield by Smith as alleged. That in December, 1914, Smith, in an action against 
Knowles and Hansen, obtained a decree of foreclosure In a proceedlng to 
coUect the balanc-e due on the mortgage already described, and that under 
exécution he has sold ail of the Interest of Knowles and Hansen in the 
dredge, and on June 15, 1915, he purchased at marshal's sale ail of the in- 
terest of Knowles and Hansen in the dredge. 

PlaiutifC allèges: That Smith was acting as trustée for the Mining Com- 
pany, and that ail his acts were authorized by and conducted In behalf of 
the insolvent corporation. That on March 2, 1915, Smith in his own name, 
but acting for the Mining Company, agreed in writiug wlth the défendant 
Belleview, who was acting for himself and the défendant Hastlngs Creek. 
Dredging Company, to pay Smith, for the Mining Company, $7,000 for the 
dredge as soon as Smith could complète the foreclosure proceedings and de- 

€=;;>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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liver tltle to the dredge. That Smith, in behalf of the Mining Company, Is 
about to deliver possession and title of the dredge to Bellevlew and the 
Hastings Oreek Dredging Company, who were about to pay Smith for the 
Mining Company $7,000. That Smith is a nonresident of Alaslia, but that ail 
other défendants are within the jurisdietion of tJie court. That the Mining 
Company deliberately and fraudulently selected Smith as its trustée in order 
to prevent the plalntiflf from compelling Smith to account in the district where 
the dredge is located and that beeause défendant has no property, except what 
it has plaeed in the name of Smith, plaintifC cannot reach the Mining Company 
by any légal process. That it is impossible to attach the proceeds of the bill 
of sale.unless the court will restrain Belleview and the Hastings Creek Dredg- 
ing Company from paying the moneys described to Smith or the Mining Com- 
pany. That It would be useless for plaintiff to begin and maintain an action at 
law against the Mining Company, because of its insolvency, except for the 
équitable clalm to the fund above referred to. That because of thèse facts, 
plaintiff files this creditors' bill, instead of an action at law, and unless the 
court grants plaintiff an Injunction. plaintiff will be nnable to obtain relief 
against the Mining Company. The prayer is for a judgment against the Min- 
ing Company for .$4,869.40, together with interest; for injunction pendente 
lite restraiuing Belleview and Ilastings Creek Dredging Company from paying 
Smith the considération for the transfer and sale of the dredge ; that Smith 
be adjudged the trustée of the Mining Company ; and on final hearing that 
Smith and Belleview and the Hastings Creek Dredging Company be ordered 
to pay $7,000, or so much as may be due to the plaintiff, in the registry of , 
(he court to satisfy any deeree obtained by plaintiff, and for gênerai relief. 

Plaintiff flled a motion for a restraining order at the time of the filing of 
the complaint, and supported the same by afiidavit of William A. Giimore, 
ono of the attomeys for plaintiff. The afiidavit tends to support the aver- 
ments of the complaint and refers to a letter (made an exhlbit to the afiidavit) 
wherein lî. S. Sandvig, who was secretary of the Mining Company, states that 
a mortgage on the dredge was given to Smith when the company made a $5,500 
loan, and that the dredge was turned over to Smith in payment of the loan, 
with the understanding that Smith was to return to the company what he got 
fibove the indebtedness. The writer of the letter also states that Smith sold 
the dredge for $15,000 and had received $5,000. The court granted a' tem- 
porary restraining order and order to show cause. The défendants Mining 
Company and Belleview moved to dissolve the restraining order, and de- 
murred to the complaint for lack of jurisdietion and failure to state facts suf- 
flcient to constitute a cause of action. Hearing was had on the motion and 
order. 

Belleview stated: That, about March 2, 1915, he "bargained" with Smith 
for the purchase of the dredge, and before the beginning of the action paid 
Smith $1,000 as part considération, and gave to Smith his notes, aggregating 
$6,000, payable to Smith or order. That the notes are a considération paid for 
the dredge, it being understood between afflant and Smith that good title to 
the dredge should be delivered to afiiant by the foreclosure of a mortgage 
given by Knowles and Hansen, that the mortgage was foreclosed, and that 
the dredge passed to the possession of afiiant. That ail the dealings afiiant had 
were with Smith Individually, and that he did not know that Smith was 
trustée for the Mining Company, or that the Mining Company liad any inter- 
est in the dredge or the proceedings, and that afiiant acted in the best of 
faith. 

Belleview sald he was the manager of the Hastings Creek Dredging Com- 
pany, and on March 2, 1915, had made a written agreement with Smith. The 
agreement was produced. It recites that whereas, Smith Is the owner and 
holder of a chattel mortgage securing the payment of $15,000 by Knowles and 
Hansen and covering the dredge involved herein; and whereas, default had 
been made under the provisions of the mortgage, and Smith was about to 
foreclose ; and whereas, if rédemption is not made, Smith will procure title 
to the mortgaged property, and in such event desired to sell the property and 
Belleview deaired to buy; It was agreed, that Smith should foreclose and upon 
getting title convey to Belleview, and that, in considération, Belleview would 
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pay to Smith $7,000, $500 in cash, aad the balance at subséquent tlmes, as 
specified in the agreement. It was provided that, if rédemption should be had, 
then Smith would return to Bellevlew ail moneys which Belleview may hâve 
paid under the agreement. On March 4th Belleview transferred his interest 
in the oontract to the défendant Hastings Creeli Dredging Company. Belle- 
view said he had dealt with Smith individually, and did not Unow whether he 
was trustée or not; that he had recelved a bill of sale to the property, with 
the understanding that if he (Belleview) did not make the payments the prop- 
erty should revert to Smith ; that he had given a mortgage back upon the 
property to Smith to secure notes. ' 

The court denied injunction pendente lite, vacated the restraining order, and 
Bustained the demurrers of the défendants to plaintifE's complaint, and there- 
after dismissed the complaint as to the Mlniug Company and Belleview, and 
Murray appeals. 

William A. Gilmore, of Seattle, Wash., James E. Fenton, of San 
Francisco, Cal., and T. M. Reed, of Nome, Alaska, for appellant. 

G. J. Lomen, of Nome, Alaska, for appellees Sioux Alaska Min- 
ing Co. and Belleview. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). [1] The 
established rule of practice in equity in the fédéral courts is that a 
creditors' bill cannot be maintained to set aside a fraudulent convey- 
ance until the creditor has reduced his claim to judgment and had 
exécution issued thereon, and until a return is made that exécution 
is unsatisfied. Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L. 
Ed. 358; Cates v. Allen, 149 U. S. 451, 13 Sup. Ct. 977, 37 L. Ed. 
804; Hollins v. Iron Co., 150 U. S. 371, 14 Sup. Ct. 127, 37 L. Ed. 
1113. But in cases where the statutes of the state or territory in 
which the action is commenced hâve created rights and provided for 
their enforcement, there is a modification to the extent that fédéral 
courts will enforce and administer such rights, either at law or in eq- 
uity or in admiralty, as the nature of the new rights may require. 
Cowley V. Railroad Co., 159 U. S. 569, 16 Sup. Ct. 127, 40 L. Ed. 
263 ; Darragh v. H. Wetter Mfg. Co., 78 Fed. 7, 23 C. C. A. 609. 

By section 833, Compiled Laws of Alaska, it is provided that the 
distinction between actions at law and suits in equity, and the forms 
of ail such actions and suits, are abolished, and there shall be but 
one form of action for the enforcement or protection of rights or pré- 
vention of private wrongs, which is denominated a "civil action." In 
Madden v. McKenzie, 144 Fed. 65, 75 C. C. A. 222, it was held that, 
while this statute does not abolish ail distinction between law and 
equity as to procédure, it has the effect to render inapplicable to any 
complaint the objection that the plaintiff has a plain, speedy, and adé- 
quate remedy at law. 

[2] We believe plaintiff makes a showing for équitable relief. It 
is not denied that the Mining Company is wholly insolvent, or that the 
claim of Murray is not justly owing. Execution would be of no avail 
as against the Mining Company. In such cases it would seem not to 
be necessary for the creditor first to reduce his claim to a judgment, 
and it is to be accepted, as against the demurrer, that the défendant 
Mining Company purposely and fraudulently chose Smith as trustée 



i^22 239 FBDEKAL REPORTER 

in order to prevent Murray from compelling Smith, a nonresident out 
of the jurisdiction of Alaska, to account in the courts in Alaska. In 
such a case equity will not require the question of the validity of the 
debt due by the Mining Company to Smith to be tried out in an ac- 
tion of law, for it would be useless to go through such a form. Case 
V. Beauregard, 101 U. S. 688, 25 L. Ed. 1004; Wyman v. Wallace, 
201 U. S. 230, 26 Sup. Ct. 495, 50 L. Ed. 738; Tompkins Co. v. Ca- 
tawba Mills (C. C.) 82 Fed. 780; Adler Goldman Commission Co. v. 
Williams (D. C.) 211 Fed. 530; Fraser v. Cole, 214 Fed. 556, 131 C. 
C. A. 102. The property sought to be recovered can only be effec- 
tually reached by a proceeding in the nature of a creditors' bill, where- 
by, as part of the relief to be granted, Smith may be adjudged to be 
trustée liable to account under his trust. 

[3] The point that the action is not brought on behalf of appellant 
and other creditors is not fatal to the bill. Tatum v. Rosenthal, 95 
Cal. 129, 30 Pac. 136, 29 Am. St. Rep. 97. At most there would be 
a defect of parties plaintiff, which is a ground of spécial demurrer, 
or the point might perhaps be presented by answer. Morrison v. Blue 
Star Navigation Co., 26 Wash. 541, 67 Pac. 244. In Birely's Executors 
V. Staley, 5 Gill & J. (Md.) 432, 25 Am. Dec. 303, in a suit in equity to 
vacate conveyances, two creditors joined in the bill of complaint, and 
it was urged that ail or one only should hâve been made party com- 
plainant. The court held that that was a mère formaj objection, and 
if well taken might hâve been removed by amending the bill. The 
court said: 

"Rules of pleading In equity axe not govemed by the same techaicality as 
to matters of form tixat controls proceedings at law. Courts of equity look 
to substance, not form. The distinction, then (If It exlst at ail, which we 
cannot admit), Is a mère matter of form ; nothing In reason or substance eau 
be urged in Its support If one of many creditors proceed, and be successful, 
the fund is retalned in chancery untll ail the creditors are notifled to corne lu 
and assert thelr claims. ïhe same practlce prevalls on like proceedlug by 
two." 

[4] We think, too, that injunction pendente lite should be issued 
restraining défendants Belleview and Hastings Creek Dredging Com- 
pany from paying défendant Smith the considération for the transfer 
and sale of the dredge involved until further order of the District 
Court. 

The judgment is reversed, and the cause is remanded, with direc- 
tions to overrule the demurrer and require an answer ; and the order 
of the District Court, vacating the temporary restraining order, is set 
aside, and the District Court is directed to grant a temporary restrain- 
ing order pendente lite. 

Reversed and remanded. 
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OCEAN S. S. CO., Limited, v. UNITED STATES STEEL PRODUCTS CO. 

(Circuit Court of Appeals, Second Circuit. January 9, 1917.) 

No. 91. 

1. SnippiNG <Ê=>145 — Cabriage of Goods — Right to Feeight — Bill of Lad- 

ING. 

Under a contract for shipment of goods frelgUt prepald, where the dock 
i-eceipts for the goods, glven wlien they were dellvered to the shlp, stated 
that they were accepted for shipment subject to the provisions of the 
llne's usual bills of lading, and those bills of ladlng provided that the 
frelght should be paid on delivery of bills of lading, but the goods were 
damaged by flre after loading, but before the delivery of the bills of lad- 
ing, and before it sailed, the delivery of bills of lading, on which was 
stamped a statement that the goods had been received in good order, but 
had been damaged, and were liable for gênerai average and spécial dam- 
ages, was not a compliance wlth the requirement for the delivery of bills 
of lading, which was a condition précèdent to the right to recover the 
freight. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 226, 502-505.] 

2. SnippiNG "§=106 — Bills of Lading — Deliveby— Pbevious Damage to 

GOODS. 

The delivery by a carrier of ordinary bills of lading, reciting that the 
goods were received in good condition, which were dated as of the date 
when the goods were delivered to the ship, at which time the blU of lading 
was due, is not a fraud or raisstatement for which the carrier would be 
liable to subséquent holders of the bills, though between the delivery of 
the goods and the actual issuance of the bills of lading the goods had been 
damaged by flre on the ship. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 225, 226, 414- 
419.] 

.'!. Shipping <@=145 — Bill of Lading— Pbepayment of Fbeight. 

A bill of lading, provlding that freight shall be paid by the shippers ow 
delivery of bills of lading, and that prepald freight Is to be considered as 
earned on shipment of the goods and Is to be retained by the shipowner, 
vessel or cargo lost or not lost, must be construed as a whole, and, while 
prepald freight mlght be construed as earned on the delivery of the goods 
to the ship, the shlp could not demand payment of the freight until it 
delivered or tendered the bills of lading. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 226, 502-505.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Four separate Hbels by the Océan Steamship Company, L,iniited, 
against the United States Steel Products Company. Decree for re- 
spondent in libel No. 1, and libelant appeals. Affirmed. 

The foUowing is the opinion of Smith, District Judge, in the court 
below : 

Thèse are ail llbels in personam, filed May 10, 1916, by the libelant, to re- 
cover from the respondent the freight on certain shipments by the respondent 
on the steamer Eurymachus fronï New York to Hong Kong. The respondent 
has appeared and answered, and the causes hâve been heard together upon the 
pleadings, wlth the exhiblts thereto, and an agreed statement of facts. The 
facts in the causes are as follows: 

On February 1, 1916, the respondent agreed to shlp aud the libelant to trans- 
port from New York to Hong Kong the articles mentioned in the llbels and 

@r.^ For other casea seo same toplc & KEY-NUMBER \n ail Key-Numbered Uigests & Indexe» 
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that thc frelght would be prepald. No more spécifie agreement concerning the 
freight seems to hâve been made than that It "would be prepald," but the re- 
spondent had previously made nunïerous shlpments of other merchandise on 
libelant's Une of steamers and accepted therefor the Ubelant's usual form of 
bill of lading which contained the provisions: "Freight for the said goods to 
be pald by the shlppers in New Yorif, on delivery of bills of lading, in cash 
without déduction," and "prepald freight is to be consldered as earned ou 
shlpment of the goods and is to be retalned by the shipowner, vessel or cargo 
lost or not lost, or If tbere be a forced interruption or abandonmeut of the 
voyage at a port of distress or elsewhere." 

On the llth of February, 1916, the goods referred to in the fourth llbel, and 
on the 23d of February, 1916, the goods referred to in the three flrst-mentioued 
libels, were delivered by respondent and received by libelant on the pier knowa 
as Pier 3, Bush Terminais, In Brooklyn. The method of delivery in each case 
was that the respondent applled for and received from the libelant an order 
direeting Its recelving clerk for the steamshlp Eurymachus to receive from 
the respondent the goods mentloned in the order. Thls order contained a 
statement that it was Issued upon certain terms and conditions, which are 
not njaterlal in thèse cases, but contained the followlng marginal note: "Sliip- 
per must use Indra Line recelpts. Send bills of lading to our offices Immedi- 
ately on recelving the receipt from dock." Upon receiving thls order or per- 
mit, and on the same day, the respondent delivered the merchandise mentlon- 
ed in the order to the receiving clerk at the dock, and thereupon received from 
the receiving clerk a receipt headed "Indra Llne, Limited," declarlng that 
the merchandise, giving the marks, numbers, packages, and contents, had beon 
received in apparent good order and condition to avvait shlpment on steamshlp 
Eurymachus. The receipt further contained a notice that the goods "are ac- 
cepted for shlpment subject to provisions of line's usual bill of lading and 
this receipt to be exchanged for such bill of lading." 

About February 26, 1916, ail of the merchandise referred to In the four 
libels, belng then In the sanïe apparent good order and condition, were stowed 
on board the steamshlp Eurymachus, but respondent was not then informed of 
the actual date when the merchandise was placed on board. For a long pe- 
rlod anterlor to the présent controversies It had been the customary course of 
deallng betAveen the parties that the libelant would furnish the respondent 
with blank forms of Its bills of lading, and for the respondent at Its conven- 
ience to flll up the blanks in thèse forms, and after the shlpment dellver up 
the receiving clerk's doct's receipt to libelant, and présent the bills of lading 
to the libelant to sign. 

On the 28th of ï"'ebruary, 1916, after the merchandise had been stowed on 
the steamshlp Eurymachus, flre broke out In ber after between decks and a 
large quantlty of water was necessarily used to extlngulsh the fire, which 
resulted In floodlng the holdg where thls merchandise was stowed and wettinç 
and damaglng the merchandise. To préserve the steanïer and ail the merchan- 
dise on board salvage services were rendered by varions salvors, and in con- 
nection with thèse salvage opérations sacrifices of a gênerai average nature 
were made. After the fire had been extlngulshed, it was found necessary to 
discharge much of the steamer's cargo, Includlng the merchandise mentloned 
in thèse libels, and the merchandise mentloned In thèse libels was disehargeU 
and placed on pier No. 7, Bush Docks, in Brooklyn. AU of thls merchandise 
was then surveyed, and it was found that the mterchandlse mentloned In libels 
Nos. 1 and 3 had been so damaged that It was unflt for use and unmerchanta- 
ble, and that the marks upon 91 bundles of the wire bundles mentloned In Ubeï 
3 had become obllterated. It was also found that the merchandise mentloned 
In llbel No. 2 was so damaged that It would be more advisable to sell It In New 
York than to hâve It transported to destination, because it would deteriorate 
further in transportation, and that the marks upon 42 kegs of the nails had 
also become obliterated. The merchandise or steel bars mentloned In llbel 
No. 4, although damaged, was found to be in condition to bear transporta- 
tion, and had been reloaded In the steamer Eurymachus. 

After the lire referred to the respondent presented to the libelant the dock 
recelpts which had been glven for ail of the said merchandise, and demanded 
that it should slgn sets of bills of lading In the usual form as theretofore used 
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îjetween the parties, and as refeired to in tiie receipt of the receivmg clerk 
referred to as the dock receipt. Libelant refused to sign thèse bills of lading 
in that form, and insisted that It would sign no bills of lading unless the bills 
of lading vvere dated, not of the date of the dock receipts when the merchan- 
dise was actually delivered, but of a subséquent date, when the bills of lading 
should be actually slgned, and also should contain stam^ied across the face of 
the bill of lading the following clause; "The goods described herein were laden 
on board the steamer Eurymachus in apparent good order and condition. 
Thereafter, and on February 28, 1916, fire broke out on the steamer, with the 
resuit that said goods were damaged and hâve beeome liable for gênerai aver- 
age a^Dd/gp spécial charges." 

The respondent declined to accept thèse bills of lading, and on the 22d of 
,'\pril, 1916, again formally tendered to the libelants the dock receipts issued 
for the merchandise, and also tendered the freight (to be prepald) in full, and 
also. upon such tender of the receipts and freight, demanded clean bills of lad- 
ing for thèse shipments in the usual form theretofore used between the par- 
ties, and such as would hâve been signed and delivered to thertf, had demand 
therefor been made ou the 23d day of February when the merchandise was 
delivered. The libelants refused to accept the freight, and refused to deliver 
the bills of lading in the form demanded, but, on the contrary, in turn tender- 
ed bills of lading having the notice before referred to written and stamped 
across the face of the bill of lading, and demanded the payment of the freight 
to be prepaid under the terms of the agreement. Upon the respondent's re- 
fusai to accept the bills of lading with this notice stamped across the face, and 
to pay thereupon the freight to he prepaid, thèse libels were filed. 

The parties hereto further stipulate and agrée as facts in the case that the 
respondent had sold the marchandise mentioned in the libels on c. i. f. ternis, 
payment to be made as follows: In libels Nos. 1 and 4 by draft, with docu- 
ments attaehed, against a conflrmed letter of crédit payable in New York. In 
libel No. 3 by slght draft, with document attaehed, on a bank in London. In 
libel No. 2 the goods were sold in New York, to be paid for in cash in ex- 
change for documents. Of thèse facts the libelant had no Information anteri- 
or to the fire. New York bankers in ordinary course of business décline to 
accept bills of lading with spécial clauses noted thereon, such as were re- 
<iuired by the libelant to be noted on the bills of lading herein, and which re- 
fer to damage to the goods shipped, and allège liability to the goods for gén- 
éral averages and spécial charges. Such bills of lading New York bankers 
in ordinary course of business décline to accept as proper documents to be at- 
taehed to a draft against a letter of crédit for the purchase price of the goods. 
or for discount, without an indemnlty from the drawer of the draft, but will 
accept such bills of lading in elther case with respondent's indemnlty. 

[1] ïhese libels being to recover for the freight due upon the shipments ac- 
cording to the terms and agreement that the freight should be prepaid, the 
single question in the case Is: Hâve ail the conditions requisite to the require- 
ment of prepayment of freight been met by the libelant? The original con- 
tract ns agreed upon in the statement of facts between the parties was sim- 
ply that the freight should be prepaid, but upon the delivery of the merchan- 
dise at the dock to the receiving clerk the respondent accepted the receipt, 
which stated that the merchandise was accepted for shipment subject to the 
provisions of the line's usual bill of lading; and the provisions of the usual 
bill of lading were that freights would be paid by the shlpper on the delivery 
of bills of lading. The whole question, therefore, limits itself to the fact 
whether or not bills of lading hâve been tendered by the libelant in compli- 
ance with those provisions. And on this the sole question is whether or not 
the bills of lading which bave been proven to hâve been actually tendered were 
in eonformity with the contract, and whether the libelant had the right to 
Write the notification across the face o( the bill referring to matters which 
occuried subséquent to the delivery of the merchandise for shipment. The bill 
of lading beeame due to be delivered as soon as the merchandise was delivered 
within reach of the ship's tackle. In the présent cases it is shown that the 
marchandise was actually stowed on board on the 26th of February anterior 
to the fire, but presumptively it was delivered within reach of the ship's tackle 
on the date mentioned In the dock receipt which was the 23d of February, 
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1916. On that day, therefore, the respondent became entitled to tlie bills of 
lading, and if It had demanded theni on that day or any day subséquent there- 
to, prior to the 28th of February, 1916, when the lire occurred, it is admltted 
by the llbelant that the bills of lading would hâve been slgned in the usual 
form without the addltional notification stamped across the face. 

[2] The libelant, however, claims that the bill of lading as against them 
would be eonstrued as of the date when it was actually issued, and that, as 
stated by counsel for the libelant, conïmon honesty would forbid their issuing 
a bill of lading at a date when they knew that the articles referred to in the 
bill of lading had since dellvery to the ship been damaged so as to be unmer- 
chantable, and could net in fact be transported, or rather would net in com- 
mon business wlsdom or prudence be transported, to their original destina- 
tion; that for the litielant to issue such a bill of lading at this time would 
put it in the power of the respondent to commit a fràud upon an innocent 
banker by inducing such banker to discount hls bills of exchange upon the as- 
sumption that the bills of exchange were accompanled by bills of lading, which 
last represented merchandise in course of transportation in like good order 
and condition as when it was origlnally dellvered to the ship. This, however, 
is to assume that the bill of lading is an independeut document, which bas no 
connection with the dock receipt, and must be dated as of the date it is slgn- 
ed and handed to the shipper. On the other hand, it seems to the court that 
the true interprétation of the matter is that the bill of lading in this case is but 
a formai and amplified substitute for the dock receipt, and that they both refer 
to and take effect from the same date. The bill of lading should therefore be 
dated as of the same date as the dock receipt, as it was upon that day that 
the merchandise was dellvered to the ship, and under the facts of this case the 
alilp's liability began. To hold otherwise would be to hold that the shipowner 
luight vary, hirnself, the conditions between the day when the merchandise 
was actually dellvered withln reach of the shlp's tackle and any subséquent 
date at which it might suit the ship to sali. The only safe rule to adopt would 
be that the shipper became entitled to the bill of lading upon the date he de- 
llvered his merchandise to the ship within reach of her tackle, and that the bill 
of lading was presumed to be issued and dated as of that date, only lylng at 
the ship's office, ready to be called for by the shipper. 

It is difficult to see how the bill of lading issued as of that date involves any 
misstatement or fraud on the part of the shipowner or the ship. Had the bill 
of lading been dellvered to the shipper on the sanïe day as the dock receipt, 
the subséquent fire and the damage thereby occasioned would hâve left libel- 
ant in the précise position it stood upon the face of the original bill of lading, 
and would not hâve authorized any altération upon the face of the bill of 
lading, which at that time mIght be in the hands of wholly unknown parties. 
Should the holder of the bill of lading to whom it was Issued be guilty of an\- 
eoncealment or misstatement in tendering his bills of exchange to be dls- 
counted, based upon bills of lading purporting to be bills of lading of articles 
or merchandise shipped for transportation, but which the holder knew had 
sInce the date of the bill of lading been destroyed or rendered unflt for trans- 
portation, it might be argued that this action would be a fraud on the part of 
the holder of the bill of lading, who attempted to use It as security for his 
bill of exchange. It would not appear that the master of the ship, or the 
owner of the ship, who Issued the bill of lading, would in any wise be responsi- 
ble for the fraud or misstatement of the holder of the bill of lading. The bill 
of lading would represent the contract that the shipper made at the time the 
merchandise was dellvered within reach of the ship's tackle, and the fact that 
since that date a contingency or péril had happened contemplated In the bill 
of lading, which was alleged to alter the condition of the articles shipped, it 
would not affect the matter. In the opinion of the court the shipper was 
therefore entitled to a bill of lading In such form as would under the agree- 
mtent bave been issued to him on the 23d of February, 1916, when the mer- 
chandise was dellvered within reach of the ship's tackle, and to be dated as of 
that date. 

[31 The next question Is whether, that being the case, the libelant is entitled 
in thèse proceedings to recover bis frelght to be prepaid. The original cou- 
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tract was tliat the freiglit was to be prépaie!. According to the dock receipt 
accepted by the rcspondent the shipment was made subject to the provisions 
of the line's usual bill of ladlng. According to the provisions of the usual 
bill of lading the freight for the goods vpas to be paid by the shipper in New 
York in cash on delivery of the bill of lading. Inasmuch as proper bills of 
iading hâve net been delivered or tendered, It would follow that the llbel- 
ant bas not become entltled to demand payaient of the freight. Tliat re- 
suit, howevei', is claimed by libelant to be inconsistent with the other clause 
of the bill of lading which provides that prepaid freight is to be considered as 
earned on shipment of the goods, and is to be retained by the shipovpner, ves- 
sel or cargo lost or not lost. The bill of lading must be construed as a vchole, 
and wbilst prepaid freight m'ight be constmed as earned on the shipment of 
the goods, that is, on the delivery of the goods on the 23d of February, 1916, 
withiu reach of the ship's tackle, yet, although earned, the ship was not en- 
tltled to demand payment until it delivered or teudered the bills of lading, 
and if it was not entltled to demand payment the respondent was not bound 
tf) pay. If the damage to the merchandise was such as to render it incapable 
of transportation l)efore the commencement of the voyage, then it nïight be a 
riuestlon whether the libelant was entltled to be paid freight at ail, for the 
settled rule of commercial law is that freight îs to be paid for the carriage of 
tlie goods. Even if paid in advance, it is to be refunded if, from any cause 
not attributable to the shipper, the goods are not carried, unless there is a 
spécial agreement to the contrary. 

'i'iie spécial agreement relied upon by the libelant In this case is that the 
bill of lading stipulâtes that the freight is to be retained by the shipowner, 
vessel or cargo lost or not lost. But that would seem to nïean that it was to 
be retained, once the voyage of transportation was begun, by the loosening of 
the vessel from her moorings, or the breaking ground in the heaving up of her 
anehor, so as to commence lier voyage, and would not apply where freight, al- 
though actually stowed on board, was unloaded without the voyage having 
Ix-en commenced at ail. The court, however, does not find it necessary to dé- 
cide this question in this case at this tlme. Inasmuch as, upon eonstruing the 
l)ill of lading as a whole, it appears upon the face of it that the vessel's right 
to receive the prepaid freight depended upon tender or delivery of the bill of 
lading to which the shipper was entltled, and the libelant in this case not hav- 
ing i)erform'ed this condition and delivered or tendered the bill of iading to 
Avhich the shipper was entltled, It is not entltled to recover the freight. 

It is therefore ordered and decreed that the llbels in the above-entitled cause 
be and the same are ail hereby dismissed, wlth costs against the libelant. 

Haight, Sandford & Smith, of New York City (Charles S. Haight, 
Edward Sandford, and Wharton Poor, ail of New York City, of coun- 
.sel), for appellant. 

Kirlin, Woolsey & Hickox, of New York City (J. Parker Kirlin and 
?>Iark W. Maclay, Jr., both of New York City, of counsel), for ap- 
peilee. 

Bef ore COXE, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. Decree affirmed, with costs, on opinion of Judge 
Smith. 
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GOOCH V. PRESBYTERIAN HOME HOSPITAL et al. 
(Circuit Court of Appeals, Slxth Circuit. March 6, 1917.) 
No. 2912. 

1. AppEAL AND Ebboh <S=»959(1) — Review— Discrétion— Ambndments, 

The déniai of leave to amend pleadlngs will not be revlewed, unless an 
abuse of discrétion appears. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3825, 
3826.] 

2. JuDGMENT >S=»256(1) — VEEDicr— Ground for Dismissai.. 

Pursuant to Shannon's Code Tenn. § 44.39, plalntlff, who was sulng for 
self-lnfllcted injuries received while in hospital under the care of de- 
fendants, joined in one action a count on tort relying on défendants' négli- 
gence and another count for breach of contraet In faillng to keep with plain- 
tifif at ail times a prudent and careful nurse. On trial, verdict was di- 
reeted for défendant on the lîrst count, and thereafter on défendants' mo- 
tion the action was, without further évidence, dismissed as to the .second 
count on the contraet. Ileld that, as the two causes of action were on 
thelr face distinct, the dlsmlssal was improper ; the verdict for défendant 
on the flrst count not belng concluslve as to the second. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 446, 454.] 

In Error to the 'District Court of the United States for the We.stern 
District of Tennessee ; John E. McCall, Judge. 

Action by Mary Dockery Gooch, by her next friend, William D. 
Gooch, against the Presbyterian Home Hospital and others. There 
was a judgment for défendants, and plaintiff brings error. Reversed 
and remanded, with directions to grant new trial. 

John E. Bell, of Memphis, Tenn., for plaintilï in error. 
John L. Stout, of Memphis, Tenn., for défendants in error. 

Before WARRINGTON and DENISON, Circuit Judges, and 
EVANS, District Judge, 

EVANS, District Judge. The plaintiff, Mary D. Gooch, by her next 
friend, William D. Gooch, brought this action in the Shelby county 
circuit court in Tennessee. In due course it was removed to the court 
below upon the pétition of the défendants, and afterwards the plain- 
tiff was permitted to file an amended déclaration in two counts, which 
took the place of a déclaration in one count which she had filed in the 
State court. After stating that the plaintiff was in bad health it is 
averred in the first count that: 

"It was fully explalned to the proprletors of sald hospital that the said Mary 
D. Gooch was sufCerlng f rom nervous prostration ; that she was a neurasthénie, 
which at times affected her mind and reudered her incapable of taldng care of 
herself, and the défendants were Informed that it would be necessary to hâve 
with her at ail times and under ail circumstances a careful, compétent, and 
prudent nurse, for which the plaintiffs paid, and were wllling to pay, and of- 
fered to pay, and contracted and agreed to pay. Notwithstanding this fact 
the défendants negligently discharged the nurse, and negligently failed to hâve 
a nurse with the plaintiff, Mary D. Gooch, at ail times, and by reason thereof 
the said Maiy D. Gooch, in a period of mental abeiTation, and when she was 
not watehed and guarded and cared for as .she should be, fell or jumped down 

@=3FoT Other cases see same topic & KEY-NUMBBR In ail Key-Numherei3 Digests & Indexes 
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a flight of stairs and inflicted upon herseJf serlous, severe, and permanent In- 
juries. Her leg was broken ; her coUar bone was broken ; she was greatly 
shocked and stunned; she bas suffered great physical pain and mental an- 
guish ; she has been made more an Invalld ; her recovèry bas been rendered 
impossible; her injuries are permanent. By reason of the wrongs and inju- 
ries aforesald plaintiff, Mary D. Gooch, has been made an Invalld for llfe ; she 
has suffered great physical pain and mental angulsh, to her great damage, both 
actual and exemplary, $25,000, for whlch she sues, and demands a jury to try 
the case." 

The second count alleged that : 

"The plaintiff, Mary D. Gooch, was suffering from nervous prostration ; she 
was a neurasthénie, and her mind was seriously impaired to such an estent 
as to render it necessary for her to be carefully watched and constantly at- 
tended, to prevent any Injury to herself. Because of her condition the hus- 
band and family of the said Mary D. Gooch decided to place her in the sanitari- 
um of the défendants, to the end that she might be properly watched and sate- 
ly guarded and attended, and entered Into a contract wlth the défendants, for 
the lise and beneflt of Mary D. Gooch, by the terms of whlch contract the 
défendants were to take Mary D. Gooch and look after her carefully, treat 
her for her aliments, and keep with her at ail times a careful, prudent, and 
reliable nurse, and in considération for such treatment and service the de- 
fendants were pald and were to be paid by plaintiff's husband adéquate and 
stipulated suma of money. But notwlthstanding their contjact the défendants 
whoUy made default and failed to keep a nurse with plaintiff, Mary D. Gooch, 
and negligently discharged the nurse, and negligently left her unattended, and 
she, the said Mary D. Gooch, while so unattended, in a fit of mental aberra- 
tion jumped and fell down an open stairway, and thereby sustained serlous, 
palnful, and pennanent injuries ; her leg was brolcen ; lier coUar bone was 
broken ; she was greatly shocked and stunned ; she was made sick, sore, and 
disabled; she suffered great physical pain and mental anguish, to her great 
damage, $25,000, for whlch she sues and demands a jury to try the case." 

To each of thèse counts the défendants fîled pleas, first, of not 
guilty ; second, of contributory négligence ; and, third, of the statute 
of limitations. On June 3, 1915, an entry was made upon the record 
as follows: 

"This day came plaintiff by her attorneys, and the défendants by their at- 
torneys, and also a jury of good and lawful jnen, to wit. G. L. Tatum, L. Gott- 
shall, J. P. Burchfleld, Henry Soehmer, W. B. Overall, H. C. Wllson, Jr., A. 
D. Burke, Chas. E. Lodge, W. A. McLaughlin, J. H. Stewart, J. H. Massey, and 
S. I'. Crawford, who, being duly seleeted, impaneled, tried and sworn to well 
and truly try the issues herein joined, and a true verdict render according 
to the law and the évidence, and havlng heard the évidence, listened to the ar- 
gument of counsel. The court thereupon charged the jury to return a verdict 
for the défendants on the first count of plaintiff's amended déclaration, whlch 
was accordingly done, and after receiving the further charge of the court, 
the jury upon their oaths do say that they were unable to reach an agree- 
ment and return a verdict on the second count of the plaintiff's amended déc- 
laration and were thereupon discharged from further considération of said 
count. It Is therefore considered by the court that the plaintiff herein bave 
and recover nothing from the défendants and that they go without day on 
said flrst count of plaintiff's amended déclaration, and that the further con- 
sidération of said second count of the amended déclaration is reserved for 
further orders of this court." 

Subsequently the plaintiff filed a second amended déclaration, in 
which she set out more in détail the facts respecting the cause of ac- 
tion alleged in the second count of the previous amended déclaration, 
The défendants moved to strike out this amended déclaration , Aiter 
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argument the motion was sustained, and the learned trial judge stated 

his reasons therefor as follows : 

"It appears that thls case was trled before a court and jury at a former term, 
at whlch time there were two counts in the déclaration ; the flrst count being 
an action of tort, and the second count being a breach of contract. There was 
a verdict and judgment In favor of the défendant and against the plaintlff on 
the ârst count, and a mistrlal as to the second. That left the case standing 
and at issue upon the second count in the déclaration. The second amended 
déclaration, to strike wbich the motion Is now made, is of course an attempt 
to amend the second count in the déclaration, for that is ail that is left of the 
case. The sald second count being one for breach of contract only, I cannot 
concelve In what manner It Is aided by anything stated in the second amended 
déclaration. Without discusslng the several grounds of the motion separately, 
it is sufficient to say that I think the motion Is well talcen, and an order will 
be entered strlking the second amended déclaration from the files." 

Soon afterwards the défendants moved the court to dismiss the 
action with préjudice, which no doubt means to dismiss it absolutely 
and on the merits. The essential grounds upon which this motion 
was based were that there was only one cause of action, that ail the 
issues really involved had been tried and determined in favor of the 
défendants at the former trial on the merits, that the plaintiff was not 
entitled to a triaf for an alleged breach of contract after the trial for 
the alleged tort, and that the plaintiff was estopped by the former 
judgment from proceeding further on the second count. This mo- 
tion was sustained, and the action was dismissed with préjudice, and 
with costs to défendants. The judgment which thus disposed of the 
case is sought to be reversed upon two gênerai grounds : First, that 
the court erred in striking out the second amended déclaration ; and, 
second, that it erred in dismissing the action with préjudice. 

[1] The question presented by the first assignment involves only 
the discrétion of the court in dealing with the amendment of plead- 
ings. We see nothing to indicate any abuse of that discrétion, and this 
assignment requires no further notice. 

[2] The second error assigned présents a différent situation, and 
has received caref ul considération. Obviously there was only one suit ; 
but, as permitted by the practice in Tennessee (Shannon's Code, § 
4439), two distinct causes of action were therein joined. The facts 
respecting the matters thus in dispute may be closely related, but the 
two causes of action are separate and distinct — one being for the wrong 
involved in the négligence charged, irrespective of contract; and the 
other for damages resulting from breaches of an express contract. 
The fact that the word "negligently" was used in the second count 
in two connections does not change the nature of that count, because 
the word, as there used, is mère surplusage, and can be stricken out 
or disregarded without affecting the sufficiency of plaintifï's statement 
of her cause of action. This is so because her second count allèges, 
among other things, that by the contract the défendants stipulated to 
"keep with her at ail times a caref ul, prudent, and reliable nurse," but 
that, "notwithstanding their contract, the défendants wholly made de- 
fault îind failed to keep a nurse with her." This allégation is a suffi- 
cient statement of a cause of action, although the word "negligently" 
is not found in it. In the two instances of its use which foUow in 
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the count, one has référence to the "dîscharge" o£ a nurse, respecting 
which there is no express stipulation in the contract, and in the other 
the use of the word may be quite appropriate, even if not essentiah 
The essence of the plaintifï's claim in the second count is that certain 
breaches of the contract were, in fact, committed, and obviously the 
right to recover any damages resulting from such breaches does not 
necessarily dépend upon whether they were "negligently" committed. 
There having been a verdict and judgment in favor of the défend- 
ants on the first coimt, and a mistrial as to the second count, it is clear 
that, while the action for "négligence" has been determined, that for 
breaches of the express contract has not been adjudicated at ail, un- 
less the order of the court in sustaining the motion afterwards made 
for the dismissal of the cause with préjudice was correct. The de- 
fendants' counsel in support of the judgment below in their brief say : 

"The issue is res adjudicata. The plaintifC had only one cause of action 
against the défendants, but had two remédies. She pursued one of them to a 
final judgment, and the other Is merged in that judgment." 

This very tersely states the substance of their contention, and aniong 
other authorities they cite New Orléans v. Citizens' Bank, 167 U. S. 
396, 17 Sup. Ct. 905, 42 1. Ed. 202, Campbell v. Rankin, 99 U. S. 
261, 25 L. Ed. 435, Russell v. Place, 94 U. S- 606, 24 L. Ed. 214, and 
Cromwell v. Sac County, 94 U. S. 357, 24 L. Ed. 195. Those cases, 
however, and the other authorities cited give no adéquate support 
to the défendants' contention. It is elementary that the judgment of 
a court of compétent jurisdiction upon the merits of a controversy is 
conclusive in a second suit between the same parties upon the same 
cause of action. In many cases, however, the question is whether the 
matter involved in the second suit is the same as that previously ad- 
judicated, The question of identity of causes of action is then of prime 
importance. That situation may, and often does, require testimony 
for its elucidation, and then the cases supra would become authoritative. 

On the face of the pleadings, the issue under the first count was 
whether it was neghgent not to provide a constant nurse; and the 
issue under the second count was whether there had been a contract to 
do so. Prima facie, thèse issues are distinct ; and, prima facie, a cause 
of action for an injury arising from a tort is a différent cause of 
action from One for an injury resulting from the violation of an ex- 
press promise, even though the injury and damages be the same. 
Whether it might hâve appeared by the testimony in the case upon 
the trial that the apparent distinction did not really exist is a question 
not now presented. 

However no testimony was heard on the motion to dismiss, and 
the trial court must hâve changed the views it had expressed when 
striking out the second amended déclaration, and must hâve concluded, 
upon the face of the record, that the matter disposed of by the judg- 
ment on the first count was, beyond dispute, the same as that set up 
in the second. Otherwise we can conceive of no ground upon which 
the court could hâve based its judgment on the motion to dismiss with 
préjudice — no opinion thereon being found in the record. 
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Assumîng that the court, upon further examining the record, had 
finally reached the conclusion that the two causes o£ action stated in 
the amended déclaration should be considered as identical, we are con- 
strained to hold that the judgment dismissing the action with préjudice 
was erroneous, because we are clearly of opinion that the cause of ac- 
tion stated in the second count, at least prima facie, was separate and 
distinct from that set up in the first count, which had been disposed 
of by the previous judgment. The issues upon the second count had 
not, we tlîink, been adjudicated when the motion to dismiss was con- 
sidered. 

Upon the grounds indicated we conclude that the judgment of June 
3, 1915, in favor of the défendants on the first count of plaintiff's 
amended déclaration, and which judgment contained a clause reserv- 
ing for further considération and orders of the court the matters in- 
volved in the second count thereof, was not per se an adjudication of 
the matters involved in that count, that the plaintiiï was not estopped 
by anything contained in said judgment froni prosecuting the claim 
set up in the second count, that the plaintiff was entitled to hâve the 
issues upon that count tried in the regular way, and that it was error 
to deprive her of that right by sustaining the motion to dismiss. 

It results that the judgment of dismissal with préjudice must be 
reversed, with directions to award the plaintiff a new trial, and to 
proceed therein in conformity with the views herein expressed. 



VALENTINE v. QUACKENBUSH. 

(Circuit Court of Appeals, Ninth Circuit. Febiniary 13, 1917.) 

No. 2752. 

1. CoNTRACTS <®=3346(3) — Action fob Bkeach— Vabiance — Statute. 

Wliere tlie coini)laint alleged a breach by défendant of his contract to 
pay plaintifC 10 per cent, above the cost of a building for superlntendence 
and for furnishing material and labor, but the blU of particulars flled 
therewlth showed a charge of 2^4 per cent, additlonal for preparing the 
plans, and the answer, which was denled by replication, denled liability 
for the commission for the plans, It was not error to admit évidence of 
defendant's agreement to pay the commission for the plans, in view of 
Comp. Laws Alaska 1913, § 919. providing that no variance between the 
pleading and the proof shall be deemed material, unless it actually misled 
the adverse party to his préjudice, and when It shall be alleged that the 
party has been so misled that fact shall be proved, and thereupon the 
court may order the pleading to be amended upon such terms as œay be 
just. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1719.] 

2. Appeal and Ebror (S=>1002 — Review — Verdict— Conflicting Evidence. 

Where the évidence was conflicting as to whether défendant agreed to 
pay plaintiff for superlntendence 10 per cent, of the cost only of the 
materials and labor fumished by défendant, or of the cost of ail materials 
and labor for the building, and that question was properly submftted to 
the jury, which found in favor of the plaintiff, défendant cannot, on ap- 
peal, object that the percentage on labor and materials not fumished by 
plaintiff should not hâve been included in the judgment. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3935- 
3937.] 



*=5For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe* 
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3. lNTEEr;sT <S=3l9(l)— RiGHT TO Eecoveb on Liquidated Demands— Stattjte 
Conip. Laws Alaska 1913, § 684, provldlng that the rate of Interest 
shall be 8 per cent, on ail moneys after the same become due, on judg- 
ments and decrees for the payment of money, on money due on the set- 
tlement of matured accounts from the day the balance Is ascertalned, and 
on money due or to become due, where there Is a contract to pay interest, 
and no rate specifled. does not authorlze recovery of Interest before judg- 
ment on an archltect's commission for superintending the érection of a 
building, the amount of which was disputed. 
[Ed. Note.— For other cases, see Interest, Cent. Dig. §§ 35, 36, 38, 40.] 

In Error to the District Court of the United States for the First Di- 
vision of the District of Alaska. 

Action by Charles A. Quackenbush, doing business under the firm 
name and style of the Juneau Construction Company, against Emery 
Valentine. Judgment for plaintiff, and défendant brings error. Judg- 
ment modified, by eliminating the allowance of interest, and, as mod- 
ified, affirmed. 

Quac-benbush, plaintiff below, dolng business under the flrm name of Juneaii 
Construction Company, brought action against Valentine, défendant below, to 
recover $5,020.92, with interest from Aprll 1, 1914, alleging that at defend- 
ant's request he furnished to défendant ail materlals and labor used in erect- 
ing and remodeling three buildings; that the cost was $27,931.59; that de- 
fendant agreed to pay him the cost of materials and labor and 10 per cent, 
of such cost for services in superintending and remodeling; that he de- 
manded payment, but was refused. 

Défendant Valentine answered that plaintiff agreed to superintend the 
érection aceording to plans furnished by défendant, and to purchase ail 
needed material at market prices, less dealer's discount ; that défendant was 
to furnish funds as needed to pay for labor and material, and accounts were 
to be kept by plaintiff, and that, upon completlon of the work, plaintiff was to 
receive a sum equal to 10 per cent, of the total cost of labor and material em- 
ployed, brought and pald for through plaintiff ; that défendant paid plaintiff 
.$28,432.37 under the contract ; that the account rendered by plaintiff was in- 
correct; that défendant was not liable for $539.40 for plan of block, as in- 
cluded in the bill of particulars, or for $561.72 for 10 per cent, on sundry ac- 
counts, because certain items referred to were not pald for through plaintiff : 
that the accounts rendered were not accurate ; and that upon true accounting 
a balance would be due to défendant. 

In his replication the plaintiff denied that he undertook to erect two build- 
ings aceording to the plans furnished by the défendant, and admitted tha*- 
he was to receive, upon completion of the work, a sum of money equal to 10 
per cent, of the total cost of the labor and material used and pald for by him 
or the défendant, but denied the other allégations set up in the answer. 
' Plaintiff admitted that none of the sundry accounts, which embraced items 
for a heating plant, installation of a lighting and téléphone System, plumblng, 
and painting, were paid for by or through the plaintiff, but he denied that 
défendant was not liable. 

The case was tried to a Jury, and verdict was rendered in favor of plain- 
tiff for §.■3,706.07, with interest from May 1, 1914. Défendant sued out a writ 
of error. 

J. H. Cobb, of Juneau, Alaska, for plaintiff in error. 
Shackleford & Bayless and V. A. Paine, ail of Juneau, Alaska, for 
défendant in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

^=3 For other cases aee same topic & KEY-NUMBBR In ail Key-Numbered DIgests ft Index»» 
239 F.— 53 
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HUNT, Circuit Judge (after stating the facts as above). [1] The 
défendant, plaintiff in error hère, assigns as error the action of the 
court in admitting évidence tending to show that the contract between 
plaintiff arid défendant provided for a commission of 2i/2 per cent, of 
the cost of one of the buildings remodeled, for plans, in addition to 
the 10 per cent, of such cost for the services of the plaintiff. Tt is 
said that there was no issue raised as to what plaintiff was to be paid, 
and that the exception to the admission of such évidence was 
well taken. But in the bill of particulars, which was fumished by 
plaintiff before answer, there was a spécifie charge of $666.82 for 
plans for the Valentine Block, and in the answer the défendant spe- 
cifically referred to the bill of particulars filed, and denied liability 
for the items of $539.40, "plan for block, or for any sum whatsoever 
therefor," because plaintiff did not furnish such plan and was not 
entitled to any charge therefor. Upon the trial plaintiff testified that 
it was distinctly agreed with the défendant, Valentine, that Zy^- per 
cent, was to be the cost of the plans, which was reasonable and cus- 
tomary for architectural work ; that the 10 per cent, of the total cost 
of the building, to which he was entitled, was fer superintendence and 
material furnished, but that the additional 2\{> per cent, for the plans 
of the Valentine Block was calculated upon the net cost of the build- 
hig, as was customary in making architect's fées. Défendant denied 
that there was such an agreement and gave his version. The court sub- 
mitted the issues thus presented, and distinctly told the jury that it 
was for them to détermine from the évidence on both sides what the 
contract was as to the plans, saying: 

"If you décide that the contract was to pay 2% per cent, of the cost of the 
building for the plans, then you will compute 2% per cent, on the total cost of 
the buildings, Includlng the sundry items, and allow that amount also to 
plaintiff; if you décide that the contract was as Mr. Valentine allèges it to 
bave been, then you will make no addition for or on account of the plans." 

The défendant did not suggest that he was surprised or misled by 
litigating the issues presented by the évidence ; but, if he had, the court 
would doubtless hâve allowed an amendment to meet the situation, for 
section 919, Compiled Laws of Alaska, provides that: 

"No varlance between the allégation in a pleading and the proof shall be 
deemed material, unless it shall hâve actually misled the adverse party to his 
préjudice In malntaining his action or défense upon the merits. Whenever it 
shall be alleged that a party has been so misled, that fact shall be proved to' 
the satisfaction of the court, and in what respect he has been misled ; and 
thereupon the court may order the pleading to be amended upon such terms as 
shall be just." 

Pennsylvania Co. v. Whitney, 169 Fed. 573, 95 C. C. A. 70. 

[2] The second point presented by plaintiff in error is that certain 
bills for materials were paid directly by Valentine, and not through 
Quackenbush as a contracter, and therefore the 10 per cent, com- 
mission agreed upon should not be computed on any of the items paid 
directly by Valentine. The testimony of Quackenbush was to the effect 
that in May, 1913, Valentine told him that under the contract he was 
satisfied about the 2% per cent, for the plan, if it was a good plan, 
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and that he was going to pay 10 per cent, on the total cost of the build- 
ing. In the bill of particulars appears the item "10 per cent, on sun- 
dry accounts, $561.72," and in the answer the défendant, referring to 
the spécifie bill of particulars, dénies liability for this item of $561.72, 
"or for any sum whatsoever on said item." There was no objection 
to the admission of the testimony of the plaintiff to the effect that de- 
fendant told him that he was going to pay 10 per cent, on the total 
cost of the building. Defendant's évidence was in conflict with that of 
plaintifï; but there was issue upon the point involved, and the court 
in clear terms instn.icted that the plaintiff claimed that, in addition to 
10 per cent, of the cost of the Valentine Building, he was also entitled 
10 a commission of 10 per cent, on the sundry items, while the défend- 
ant claimed tliat the contract with the plaintiff was only to hâve a 
commission of 10 per cent, upon such material and labor as was fur- 
nished by plaintiff, and that the accounts called "sundry accounts," re- 
ferred to in the bill of particulars, were for materials and labor not 
furnished by or through the plaintiff, but were matters which the de- 
fendant attended to himself , and that therefore plaintiff was not entitled 
to any commission thereon. The court also said : 

"lï you flnd from a prépondérance of the évidence that plaintiff was to hâve 
10 per cent, on the total cost of the building, then you will allow him 10 per 
cent, on the cost of those materials, labor, etc., furnished by him, and 10 per 
cent, ou the value of the 'sundry accounts* ; but, if you flnd that the con- 
rract was that he was only to hâve 10 per cent, on such material and labor 
as was furnished by him, then you must not allow him any percentage on 
the sundry items." 

The instruction, therefore, well stated the particular issues, and the 
verdict, being supported by substantial évidence, will not be disre- 
garded. 

[3] The next assignment of error is based upon the allowance of 
interest under the verdict of the jury. Section 684, Compiled Laws 
of Alaska, provides that: 

"The rate of interest in the district shall be elght per centum per annum, 
and no more, on ail moneys atter the same become due, on judgments and 
decrees for the payment of money, * • * on money due upon the settle- 
ent of matured accounts from the day the balance Is ^scertained, on money 
due or to become due where there is a contract to pay interest and no rate 
speolfiert." 

This statute is in substance exactly like section 3587, Hill's Anno- 
tated Laws of Oregon, and was evidently taken from the laws of 
Oregon. In Richai-dson v. Investment Co., 66 Or. 353, 133 Pac. 773, 
in an action upon a contract, the Suprême Court of the state held 
that it was error to allow interest upon the plaintiff's demand anté- 
cédent to the date of the judgment, and construed the statute as only 
applicable to certain specified demands, and that until judgment was 
entered the conditions of the statute were not fulfîlled. In Williams 
v. Pacific Surety Company, 77 Or. 210, 146 Pac. 147, 149 Pac. 524, 
the jury rendered a verdict, assessing damages and interest. That was 
an action for unliquidated damages, and the court held that the rule 
was well settled in Oregon that interest could not be recovered thereon. 
In Sargent v. American Bank & Trust Company, 80 Or. 16, 154 Pac. 
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759, 156 Pac. 431, the court reaffirmed the rule laid down in Richard - 
son V. Invèstment Company, supra. 

The judgmént will therefore be modified by eliminating therefrom 
the amount of interest computed or included prior to the date cf the 
rendition ôf the judgmént, and, as so modified, it will be afErmed. 



HAWAII COTJNTT v. HALAWA PLANTATION, Limited. 
(Circuit Court of Appeals, Nlnth Circuit. Febraary 19, 1917.) 

No. 2748. 

1. COUNTIES ®=»146 — LlABHilTY FOB DAMAGES— STARTING FiKE ON HlGHWAT. 

A Hawaiian county, which Is a body corporate having an administrative 
board, and which can be sued in its corporate name, but whose powers 
are more llmited than those usually conferred on counties, being largely 
confined to exercise of police powers and ministerial duties and opening 
and malntaining streets and roads, Is liable for damages caused by fire 
started by its employés on a hlghway and negllgently pertnitted to spread 
to adjolning premises. 

[Ed. Note. — For other cases, see Counties, Cent. Dig. § 212.] 

2. NeGMGENCE ®=>68 — CONTEIBUTOET NEGLIGENCE— SPREAD OF FlKE. 

It is not contributory négligence, which deprives a landowner of his 
rlght to recover damageis caused by fire started on the hlghway and neg- 
llgently permitted to spread, for him to bave perniitted dry leaves to ac- 
cumulate on land controUed by him adjacent to the highway, since he had 
nothlng to wam him that fires would probably be built in that viclnity. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 92, 94, 95.1 

In Error to the Suprême Court of the Territory of Hawaii. 

Action by the Halawa Plantation, Limited, a corporation, against 
the County of Hawaii. Judgmént for the plaintiflf was affirmed by 
the Suprême Court of the Territory of Hawaii, and défendant brings 
error. Affirmed. 

Wade Warren Thayer, of Honolulu, T. H., and W. H. Smith, of 
Hilo, T. H., for plaintiff in error. 

Henry Holmes, Clarence H. Oison, and Paul R. Bartlett, ail of 
Honolulu, T. H. (S. H. Derby, of San Francisco, Cal., of counsel), for 
défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Halawa Plantation, Limited, a corporation, 
défendant in error (hereinafter called plaintiff), brought action against 
the county of Hawaii, plaintiff in error (called défendant), for dam- 
ages. After demurrer was overruled défendant made gênerai déniai. 
There was a trial before a jury and judgmént for plaintiff. The Su- 
prême Court of the territory affirmed the judgmént in Halawa Planta- 
tion V. County of Hawaii, 22 Hawaii, 753. Writ of error was sued out. 

[ 1 ] The substance of the complaint is that certain agents and serv- 
îfnts of défendant in pursuance of their employment of repairing, 
maintaining, and constructing a highway known as the main "Govem- 

i&ssFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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ment Koliala Road," for the purpose of burning certain rubbish on the 
highway adjoining land of wliich plaintiff was lassée, carelessly, neg- 
Hgently, and wrongfully kindled a fire on the highway, and neglected 
to use proper care to prevent its escape, with the resuit that it extend- 
ed from the highway to the adjoining land leased by plaintiflf and de- 
stroyed sugar cane thereon. 

The Suprême Court of the territory in its opinion said that if the 
case were one of first impression, it would be inclined to believe that 
it would hold otherwise than it did, but that, the rule that a county is 
liable for in jury to private property caused by the négligent acts of its 
road employés acting within the scope of their employment having 
been announced in Matsumura v. County of Hawaii, 19 Hawaii, 18, 
21 Ann. Cas. 1338, and reaffirmed in the same case in the later déci- 
sion (19 Hawaii, 496), and the Législature having met in four regular 
sessions since the announcement of such rule, without enacting any 
statute adopting a différent one, the court must consider that the Lég- 
islature has acquiesced in the rule announced. 

The case of Matsumura v. County of Hawaii, 19 Hawaii, 18, 2Î 
Ann. Cas. 1338, was decided in 1908. The complaint there alleged that 
one, Keola, while employed as an agent and servant of the défendant 
in maintaining and constructing a public highway — 

"did willfuUy, negllgetitly, and in total disregard of the rights and property of 
tbe plaintiff, divert the course of a large stream of water then and there flow- 
ing In a certain wooden flume ; that the said large stream of water so diverted 
did rush with great force into and undermine a certain large mound or bank, 
consistlng of earth and rocks, which by the force of the water, so diverted as 
aforesald, was loosened and with great force strucU the store, dwelllngs, sta- 
bles, and outhouses of the said plaintiff in such manner that said dwelllngs 
* * * were utterly deraollshed and destroyed to the damage of the 
plaintiff," etc. 

In a well-considered opinion by Judge Ballou, the court goes back 
to Russell V. Men of Devon, decided in 1788 (2 Term Reports, 667), 
usually relied upon as the foundation for the rule laid down by many 
courts that at common law a county was not liable for torts. We hâve 
examined, not only the cases cited in the opinion of the Suprême Court 
of Hawaii, but many others, and as a resuit we believe that in the 
case of Matsumura v. County of Hawaii, supra, the Territorial Court 
correctly pointed out that Lord Kenyon, in Russell v. Men of Devon, 
decided as the main point that the body of men sued in the action be- 
fore him were not associated in a corporate capacity, and therefore 
that it was inexpedient, if not impossible, to hold the inhabitants at 
large responsible for the alleged tort. It is undoubtedly true that the 
case has been applied broadly to sustain a doctrine of gênerai nonlia- 
bility of a county for tort committed by the agent of the county. But 
that it should not be used as a basis for so far-reaching a décision is 
shown by the opinions in the following later English cases, which refer 
to Lord Kenyon's reasoning: Kent v. Worthing (1882) 10 L. R. Q. 
B. 118; Borough of Bathhurst v. Macpherson (1879) 4 Appeal Cas^s 
Law Reports, 256. In Maguire v. Liverpool Corporation [1905] Law 
Reports, 1 King's Bench Division, Lord Romer for the court held no 
action would lie for nonrepair, and cited Russell v. Men of Devon as 



838 239 FEDERAL REPORTEE 

holding to that effect; and in Whyles v. Bingham Rural Council, 
[1900] 1 K. B. Div. Law Reports, 45, in an action to recover damages 
for death alleged to hâve been caused by the wrongful and négligent 
acts and defaults of highway authorities, the court held that for non- 
féasance there would be no liability, and cited Russell v. Men of De- 
von for the ruling, although for an act of misfeasance the court said 
there would be a liability. Russell v. Men of Devon was there looked 
upon as going to the extent of denying responsibility for nonfeasance. 
In Weightman v. City of Washington, 66 U. S. (1 Black) 38, 52, 53 (17 
ly. Ed. 52), the vSupreme Court refers to the fréquent misapphcation 
of the doctrine of Russell v. Men of Etevon, saying : 

"Référence is often made to the case of Russell v. Men of Devon (2 Term, 
G67) as an authorlty to show that no action wlll lie against a municipal cor- 
poration in a case like the présent ; but it Is a misappllcation of the doctrine 
there laid down. Suit was brought, in that case, against the inhabitants of a 
district, called a county, where there was no act or incorporation, and the 
court held that the action would not lie, admitting, however, at the saine time. 
that the rule was otherwise in respect to corporations. But whether that 
be so or not, the rule hère adopted bas been fully sanctioned in ail the Engllsîi 
courts." Henley v. The Mayor, etc., of Lyme (5 Bing. 91). 

Judge Deady, in Eastman v. County of Clackamas (C. C.) 32 Fed. 
24, also distinguished the décision and regardcd the reason for a dis- 
tinction between an incorporated town and a county as without sub- 
stantial différence. In Barnes v. District of Columbia, 91 U. S. 540, 
23 L. Ed. 440, the court decided that the District of Columbia, a munic- 
ipal corporation, is responsible to an individual who has suffered froni 
the defective and négligent condition of its streets. In the course of 
the opinion the court said: 

"And hère a distinction is to be noted between the liability of a municipal 
corporation, made such by acceptanee of a village or city charter, and the in- 
voluntary quasi corporations known as counties, towns, school districts, anti 
especially the townships of New England. The liability of the former is 
greater than that of the latter, even when invested with corporate capacity 
and the power of taxation. 1 Dillon, §§ 10, 11, 13 ; 2 Dillon, § 761. The lat- 
ter are auxlliaries of the state merely, and when corporations are of the 
very lowest grade, and invested wlth the smallest amount of power. Accord- 
Ingly, in Conrad v. Ithaca, 16 N. Y. 158, the village was held to be llable for 
the négligence of their trustées; while In Weet v. Brockport the town was 
.said not to be liable for the same acts by their commissioners of highways. 
Id. 163, 4, 9. See BrooUe's Abridgement, Action on the Case ; Russell v. Men 
of Devon, 2 T. R. 308, and cases there cited; 16 N. Y. supra. Whether this 
distinction is based upon sound principle or not, it is so well settled that it 
eannot be disturbed. Décisions or analogies derived from this source are of 
little value in flxing the liability of a city or a village. See Dillon, supra." 

We might go on to cite the conflicting views, but it would serve no 
useful purpose to do so. In Hawaii a county is a body corporate, hav- 
ing an administrative board, and may be sued in its corporate name. 
As shown by the opinion in Matsumura v. County of Hawaii, supra, 
the powers of a county are more Hmited than are those usually confer- 
red upon counties, in that, in the territory they are largely confined to 
the exercise of police powers and to ministerial duties of conducting 
sewers, pump stations, waterworks, lighting plants, and fire depart- 
ments, but the statute authorizes the opening, closing, and maintaining 



HAWAII COUNTY V. HALAWA PLANTATION, LIMITED 839 

oî streets and roads and the doing of things necessary and proper to 
carry into exécution the powers conferred. Chapter 4 of Act 39, Ter- 
ritorial Session Laws 1905. The Suprême Court of the territory in 
the Matsumura Case, ref erring to liabiUty for misf easance, said : 

"Whatever may be the authority for exemptlng countles on the theory that 
they are governmental agencies it cannot be appUed to those that hâve no 
power to levy taxes, no eounty courts for the administration of justice, no 
control over matters of éducation, provision for the jwor, or milltary organi- 
zation. They could as well be called 'districts' as 'counties,* or, on the other 
hand, could be called 'city and eounty,' as has been subsequently done with the 
island of Oahu, whlch has been converted from the 'County of Oahu' into the 
'city and county of Honolulu.' S. L. 1907, Act 118. Thèse différences make 
the extension of immunity to counties in Hawaii merely a blind adhérence to 
nomenclature In the application of an erroneous princiiile." 

The construction which the Suprême Court of the territory has put 
upon the local statutes pertaining to county organization and to pow- 
ers and liabilities of counties in the territory is entitled to great 
weight. This is especially pertinent in the présent case, because the 
Législature of Hawaii with knowledge of the judicial construction 
adopted by the Matsumura décision has met in four sessions since 
the court declared the law, and although it has amended the county act 
in several other respects, it has failed to change the law as announced 
in that opinion and décision. Revised Laws of Hawaii 1915, §§ 1503, 
1507-1517, 1527, 1531, 1554, 1565, 1573; McChesney v. Hag'ar (Ky.) 
104 S. W. 714. 

[2] The défendant makes the point that the question of contributory 
négligence should hâve been submitted to the jury. The theory of de- 
fendant, as we understand it, is that if it was found by the jury that in 
the space between where the fire was started and the cane field, there 
was a group of lauhala trees and under the trees an accumulation of 
dry leaves and grass which were inflammable, making an effective car- 
rier of fîre from the place where the fire was started to where it en- 
tered the cane field of plaintifï, and if the land included in the path 
of the fire from its starting point to the cane field was land under 
lease and control by plaintifï, and if plaintifif knew of the dry leaves 
and grass and failed to do anything to lessen '"'the efïectiveness" of the 
accumulation as a fire carrier, and if "to destroy in some way the ef- 
fectiveness of the dry material as a fire carrier to prevent any fire 
originating from any source was such an act as any reasonably prudent 
person would hâve done," etc., such failure would constitute contribu- 
tory négligence and bar recovery. We do not see how plaintifif was 
under a duty to take précautions against fire by removing the accumu- 
lated dry leaves and vegetable matter. Plaintifï could not anticipate 
that the county through its servants would be négligent or even im- 
prudent in doing work on the road adjoining his plantation. It is too 
clear for argument that he was carrying on a lawful, but not hazard- 
ous, occupation, not in the vicinity of known or seen dangers. With 
nothing to warn him that fires would probably be built in the vicinity 
of his field, the question of contributoi-y négligence was outside of the 
case, and the court was right in declining to charge upon the matter. 
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Erd V. C. & N. W. R. R. Co., 41 Wis. 65 ; Yik Hon v. Spring Vallev 
Waterworks, 65 Cal. 619, 4 Pac. 666. 

It being our opinion that there was an invasion of plaîntiiï's rights 
by the misfeasance of the agents of the county, the judgment is af- 
firmed. 



THE HALCYON. 

(Circuit Court of Appeals, Nlnth Circuit. January 8, 1917.) 

No. 2830. 

1. S.\i.VAGE <©=>26 — Amottnt of Compensation — Négligence in Performance 

DP Service. 

A schooner was broken from her moorings to a wharf In a harbor in 
Hawaii at night by a lieavy wind and drifted Into a dangerous position 
near the shore. On her call a steamer came to her assistance, and had 
towed her some distance out Into the bay when the line parted and the 
schooner anchored. It was then daylight, and the steaifaer soon saw that 
the schooner was dragging her anchor, but did not go to her assistance 
untll she had again drifted into a dangerous position and called for help, 
which was between one and two hours after she commenced drifting. 
HeU, that the steamer's service was one of salvage, but that she was 
négligent in not going to the assistance of the schooner a second tirae 
immediately when the latter was seen to be dragglng her anchor, and that 
the salvage award should be fixed on the basls of the service she would 
hâve rendered if she had done so, without taking into considération the 
péril of the schooner at the time of her final rescue. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 57-64, 68, 84.1 

2. Salvage <®=326— Amount of Compensation— Pbomptness and Skillfulness 

OF Service. 

It is the theory and poliey of the law of salvage to promote intrepidity. 
promptness, ànd skill in rescuing the irnperlled vessel. and laek of skillful 
opération, with or without injurious results, may dimlnlsh the award : 
while, on the other hand, the skillfulness of the rescue may influence the 
award by increasing it. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ .57-64, 68, 84.] 

Appeal from the District Court of the United States for the Ter- 
ritory of Hawaii; S. B. Dole, Judgc. 

Suit in admiralty for salvage by Inter-Island Steam Navigation 
Company, Limited, owner of the steamer Niihau, against the schooner 
Halcyon; J. A. T. Oison, master and claimant. Decree for libelant, 
and claimant appeals. Modified. 

In a proceedlng h% rem for salvage, the court below found the facts to bo 
substantially as fo;lows: On the night of January 12-13, 1914, the schooner 
Halcyon, laden with a cargo of lumber, was lying in the port of Hllo, Hawaii, 
a little way ofC the wharf, moored to the wharf and to buoys on the port sidc. 
A heavy wind came up from the north which caused her to drift, breaking a 
jlne attached to a buoy, and to collide with a smaller schooner moored near 
her stern. The schooner called for assistance from the steamer Niihau, whicli 
was lying anchored In the harbor with steam up. The steamer raised her 
anchor and came down the wind near the schooner, anchored, and sent a tow- 
line by boat to the schooner, which had then drifted close to the shore near 
the mouth of the Walloa river, a position which was dangerous. The steamei 
was towing the schooner to a place out in the bay, when the towline parted. 

©13 For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Jadexoa 
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Tbe schooner, whlcli had already lost an anchor, dropped her other anchor. 
The steamer also came to anchor. "In a few minutes," as the court helow 
found, it was évident to the master of the steamer that the schooner was 
drifting again toward the sandy shore on the west side of the mouth of the 
Wailoa river. The steamer approached her and reached a position a little 
way to the wlndward. The schooner ralsed a signal for assistance, and 
about that time a boat with a towline left the steamer and came down the 
wlnd on a surf Une, and dellvered the towline on board the schooner, and 
fastened the same to her bow. The boat then returned to the steamer and 
brought another and larger Une, whlch was also fastened to the schooner. 
The schooner was then puUed out of the position in whlch she wêis, and was 
taken to a safe place in the harbor, where she anehored ; and, her one anchor 
being Insufflcient, the steamer held on to her with a line during the rest of tue 
day and the succeeding night. 

The trial court found that the schooner on both the occasions when she was 
rescued by the steamer was in great danger of going ashore, and of beeomlng 
a total loss; that the wind was blowing a gale, variously estimated, but prob- 
ably 40. miles an hour ; that the flrst aid given in the darkness of the night 
was attended with some danger to the steamer, in that she had to proceed 
between a railroad wharf and unlighted buoys, which were 150 or 200 feet 
away from the wharf ; that the parting of the towline was eaused by its 
friction against one of the buoys ; and that, at the time when she was flrst 
rescued, the schooner was lying in water 18 feet deep amidships, and 12 feet 
r.ear the stern, showlng her to be almost ashore. The court also found that 
the second rescue was attended with danger to the members of the crew in 
conveying the towlines to tbe schooner. The steamer was not a salvage vessel. 
nor was she engaged in the towing busines.s, but was a freight and passenger 
steaiiifr of the value of from .$45,000 to -l^ôrNOOO and carried a master and crew 
of 37 nien. She was about to leave the harbor on one of her regular voyages 
when the appeal for help came from the schooner, and in rendering the salvage 
service she dehiyed her voyage from 26 to 28 hours. The schooner was of 
the value of $1,500, and her cargo, including insuranee and freight money, was 
of the value of .$6,381.85. The court below awarded to the owner of the 
steamer one-half the value of the schooner, and one-third the value of the 
cargo. 

Nathan H. Frank and Irving H. Frank, both of San Francisco, 
Cal-, and T- W. Russell, of Hilo, Territory of Hawaii, for appellant. 

W. O. Smith, L. J. Warren, and E. W. Sutton, ail of Honolulu, 
Territory of Hawaii (S. H. Derby, of San Francisco, Cal., of counsel), 
for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Ciixuit Judge (after stating the facts as above). [1] 
The appellant, the owner of the schooner, in his answer to the libel, to 
.show that the steamer did not render efficient service, alleged that when 
the hawser broke, and the schooner's remaining anchor was cast to 
await another towline to be sent from the steamer, "although more 
than an hour elapsed, during which time the said Niihau had suffi- 
cient opportunity to give the Halcyon another and additional lines, yet 
the said Niihau made no effort whatsoever to supply any line, or to 
give to said Halcyon any assistance whatsoever until, when the claim- 
ant observed the Halcyon very close to the breakers and in danger of 
running ashore, he hoisted the signais for immédiate assistance, and 
it was only after the hoisting of said signais that the Niihau rendered 
any further assistance," and the answer alleged it was the duty of 
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the steamer to hâve supplied other hawsers "immediately upon the 
breaking of the hawser during the original tow." 

The service rendered by the steamer was clearly a salvage service, 
attended with some danger to the steamer and to the members of the 
crew who went in the boat to take lines to the schooner. The serious 
question in the case is vvhether or not the salvage award should be 
reduced by reason of the steamer's failure to stand by when the line 
parted, and her failure to take the schooner again in tow sooner than 
she did, ahd before the schooner reached the dangerous position in 
which she was when the second towage began. The captain of the 
steamer testified that, when the line parted, his reason for not return- 
ing and taking the schooner again in tow was that he supposed that 
those on board the schooner had eut his towline as an indication that 
they wished to be taken no further, and that this impression was con- 
firmed by a signal which he saw given by a man on board the schooner, 
who extended his arms horizontally and then lowered them. That sig- 
nal was probably a signal to the crew of the schooner to let go her 
anchor. When the line parted, a portion of it was left attached to the 
schooner, and the captain of the steamer saw the line hanging over the 
schooner's bow. He could not see how long that overhanging line was, 
but he could see that it extended into the water, and he should hâve 
known that it had not been severed by the crew of the schooner. He 
stood by when the line was drawn in and coiled, which was done with- 
in 10 minutes after it parted. He was asked : 

"Q. Did you observe at that time that a big portion of it was gone? A, 
Xot a big portion." 

He testified that "somewhere about 20 fathoms" were gone. "I 
didn't measure it." Other witnesses testified that the pièce of the line 
left on the schooner was 30 fathoms in length. According to the tes- 
timony of the captain of the steamer, the line parted at 6 o'clock, or 
possibly 15 minutes later. He testified that, 15 or 20 minutes after 
the line parted, he noticed that the schooner was drifting. At about 
half past 8, or a little later, he caused a line to again be taken to the 
schooner, to draw her out of the dangerous position into which she 
had drifted. He gave no satisfactory explanation of what he was do- 
ing in the meantime. Although repeatedly examined and cross-ex- 
amined upon that f eature of the case, he could only state that he was 
engaged in watching the schooner and in preparing to send a line to 
her. But when called upon to state the spécifie time devoted to prép- 
aration, he could account for no more than 40 minutes. A small por- 
tion of his testimony on that subject is the foUowing: 

i "Q. Now, It was somewhere in the neighborhood of about two hours from 
the time that the towline parted until the Halcyon reached the beacn. 
How do you account for the balance of that time? A. Well, the Halcyon was 
dragging in slowly ; she was dragglng during that time. 

"Q. Yes, but what were you doing? A. We was— I explained that before. 
I was watching her. 

'■Q. So that while — you sald that you sent her a line, say, about 10 minutes 
or so after you anchored at N-2? A. I didn't say tliat; I said we got our 
line ready. 
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"Q. How long (lid you rernaln a,t N-2 before the Une started off to the Hal- 
cvon? A. So soon as everythlng was ready. 

"Q. l'm asking you how long in point of time? A. When we sent the Une 
to the Halcyon, that was about between 8 and half past 8. 

"Q. Now, Captain, l'm not qulte clear. You sent the Halcyon a Une from 
N, your position at N-2, between 8 and half past 8. Is that rlght? A. 
ïhereabouts. 

"Q. You say the towline parted between 6 and half past 67 A. The towiine 
parted a little after 6. 

"Q. So that two hours elapsed from the tlme the towUne parted unUl she— 
untU you sent her a Une from N-2? A. She was lying to an anchor there; 
there was no necessity of sending a Une until she commenced to drag. 

"Q. Then she was lying at anchor at what place? A. She had put her 
anchor down. 

"Q. Wasn't she dragging at that time? A. Not rlght off. 

"Q. How long a time did she remain without dragging? A. I said that 
before ; in the neighljorhood of 15 minutes before I noticed particularly that 
she was dragging." 

Counsel for the appellee are able to account for the time only upon 
the theory that the captain of the steamer was mistaken as to the time 
when the hne parted. They say the appellant's argument is based on 
Capt. Bruhn's erroneous testimony that the first Hne parted at 6 o'clock, 
and they point to other testimony which they say proves that it parted 
at 7 o'clock. We think it is true that the captain of the steamer was 
in error as to the time when the Hne parted. The decided weight 
of the testimony is that it parted at half past 6. The captain of the 
schooner, who was the only person who observed the time by a watch, 
r.aid that it was 6:30, and he is substantially corroborated by several 
witnesses. The time when the Hne was taken aboard the schooner for 
ihe second towage is definitely fixed at 8:35, or a Httle later. It seems 
very clear that, within 30 minutes from the time when the captain of 
the steamer first noticed that the schooner was dragging on her an- 
chor, he could hâve again taken her in tow. This is shown by the time 
it took him to get his Hne aboard the schooner for the first towage, at 
which time it was dark, so dark "you couldn't see your hand," as one of 
the officers of the steamer testified. The chief engineer of the steamer 
testified that, upon the first appeal for help, the captain came to him at 
4 o'clock, "to get ready with the engines" ; that the steamer was started 
between 4 and half past, and at half past 4 was actually engaged in 
towing the schooner. The second mate testified that at 4 o'clock they 
got word that the schooner was in distress, that the captain notified the 
engineers to get ready, and the engineers said they were ready, and 
that they heaved anchors and started. The testimony as to the length 
of time the steamer engaged in that first service of towing corroborâtes 
the testimony of the chief engineer that it must hâve been begun at or 
about 4:30 o'clock. 

[ 2 ] We are not inclined to accept the theory of the appellant that the 
captain of the steamer, for the purpose of enhancing the degree of 
his salvage service, deliberately delayed starting the second time to the 
relief of the schooner. Nor do we think he was willfully négligent. 
But we are of the opinion that his delay was a négligent failure to ren- 
der the prompt and timely service which the situation demanded, that 
it should be reckoned with in dealing with the appellee's demand for 
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a salvage award, and that tlie amount of salvage should be fixed upon 
the basis of service rendered as it would hâve been if, at the time when 
the schooner was perceived to be drifting from her anchorage after 
the line parted, the steamer had immediately gone to her assistance, 
and that the péril in which the schooner was at the time of her final 
rescue should not be taken into considération. It is the theory and pol- 
icy of the law of salvage to promote intrepidity, promptness, and skill 
in rescuing the imperiled vessel. Lack of skillful opération, with or 
without injurions results, may diminish the award ; while, on the other 
hand, the skillfulness of the rescue mav influence the award by increas- 
ing it. The Algitha (D. C.) 17 Fed. 551 ; The Katie Collins (D. C.) 21 
Fed. 409; The Henry Steers, Jr. (D. C.) 110 Fed. 578. In The Cape 
Packet, 3 W. Rob. Adm. 122, Dr. Lushington said : 

"There is also another kind of négligence, the e£fect of which is to 
(limlnisU the amount of salvage reward, not to take It entirely away. The 
extent of this diminution, I may further state, Is not measured by the 
amoimt of loss or injury sustalned, but is framed upon the prineiple of pro- 
portioning the diminution to the degree of négligence, not to the conséquences." 

We think that under the circumstances $2,000 would hâve been a 
fair award for the appellee's services. 

The cause is remanded to the court below, with instructions to modi- 
fy the decree as above indicated, awarding the appellee $2,000, without 
interest, and with costs on the appeal in favor of the appellant. 



KLEIN et al. v. DAKNBLL et al. 

(Circuit Court of Appeals, Flfth Circuit. February 24, 1917. Eehearing 
Denied March 30, 1917.) 

No. 2966. 

1. MORTGAGES (S=948(2) — Desceiption — Ambiguitt. 

Where there were two surveys of land in Bowie county under the saœe 
name, one being about 10 miles Southwest of the clty of Boston and the 
other about 14 miles therefrom, a deed of trust describing the property 
as the "east half of the" survey, "situated about 14 miles southwest from 
Boston, in Bowie county," is sufHcient; the description identifylng only 
one of the surveys. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. § 127.] 

2. MOBTGAGES <S=553—FOEECLOSUKE— ACQUISITION OF TiTLE BY TENANT— 

BUKDEN OF PrOOF. 

Where défendant was a tenant of plaintiff when he acquired an out- 
standing tltle based on foreclosure of a deed of trust, défendant has the 
burden of proving thp regularity of the foreclosure proceedings. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. § 1581.] 

3. Evidence <S=5317(12) — Heaesat. 

Where the validity of a sale on foreclosure of a deed of trust, whlch 
provided that, if the trustée nanied should fall or refuse to act or bceame 
disqualified, the beneficiary should have fuU power to appoint a substi- 
tute in writing, was involved, testimony by the substituted trustée, who 
held the sale, that the original trustée, in response to his inquiry, wroto 

®=For other cases see saine topic & KEY-NUMBER In aU Key-Numbered Digests & Indexe» 
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hlm that he had declined to act, is inadmissible, belng hearsay ; the refus- 
ai of ttie original trustée occurrlng bef ore the inqulry was made. 
[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 1185.] 

4. Appeal and Erboe ©=1050(1) — Review — Habmless Ereoe. 

In such case, where ttie beneficiary of the deed of trust was the only 
vvitness to the refusai of the trustée to act, the erroneous admissiou of 
the hearsay testimony cannot be treated as harnïless, on the theory that 
It did not affect the jury. 

[Ed. Note. — For other cases, see Api)eal and Error, Cent. Dlg. §§ lOilîS, 
1069, 4153, 4157.1 

5. Appeal and Eeror <@=:52.'30 — Présentation of Gboundb or Review ii» 

Court Below — Ob.tections— Neoessitt. 

Where it dld not appear that the objection to the testimony was mude 
before the witness answered the question, the receipt thereof cannot be 
complained of on appeal. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 183.] 

In Error to the District Court of the United States for the EastT/ 
District of Texas; Gordon Russell, Judge. 

Trespass to try title by Samuel Klein and others against J. T. Dar- 
nell and others. There was a judgment for défendants, and plaintiffs 
bring error. Reversed and remanded. 

F. M. Etheridge, J. M. McCormick, and H. L. Bromberg, ail of 
Dallas, Tex., for plaintiffs in error. 

Rollin W. Rodgers, of Texarkana, Tex., and George- W. Johnson, 
of New Boston, Tex., for défendants in error. 

Before WALKER, Circuit Judge, and GRUBB. District Judge. 

GRUBB, District Judge. This was an action of trespass to try ti- 
tles, instituted by the plaintiffs in error against the défendants in error 
to recover about 873 acres of land in Bowie county, Tex. The défend- 
ants in error disclaimed as to ail except 320 acres, the remainder being 
described as the east half of the Logwood survey, and it was the title 
to this tract that was in controversy. W. P. Lash was the common 
source of title. The plaintiffs in error traced title from him, which 
was good, unless because of a deed of trust executed by Lash to L,. Mc- 
Queen on the 8th day of September, 1898, and before plaintiffs in er- 
ror's predecessor acquired title from Lash. The défendants in error 
claim title under this deed of trust. The respective claims of the par- 
ties revolve about the validity of the deed of trust and of the proceed- 
ing to foreclose it. If both were valid, title is vested in the défendants 
in error. If either is invalid, then the plaintiffs in error bave the 
légal title. 

[1] The deed of trust is assailed because of an alleged insufificient 
description of the premises conveyed. The description is as follows : 

"The east one-half of the T. Y. Logwood headright of land, situated about 
14 miles Southwest from Boston, in Bowle county, Texas, containing 320 

acres." 

The description is concededly sufficient on its face. Its alleged in- 
sufficiency arises out of the fact that there were two T. Y. Logwood 
surveys in Bowie county, Tex., and it is claimed the description would 

®=»For other cases see saine toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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equally fit either,. and that thereby an ambiguity is created, patent if 
judicial notice is taken of the différent surveys, or latent if proof oi 
the fact that there were two such surveys is required. The other T. Y. 
Logwood survey is shown to hâve been about 10 miles southwest of 
Boston, in said county, Whether judicial notice be taken of the sur- 
veys shown by the county map or not, we think the map itself and the 
évidence of Johnson, the county surveyor, sufHciently difîferentiatcs 
the two surveys, as to show that the description in the deed of trust 
is properly referable only to the one hère in controversy, and that the 
record of the deed of trust put subséquent purchasers on notice that 
it affected the title to the land in controversy. We think the District 
Court properly ruled on this issue. 

[2] The remaining criticism of the title, set up by défendants in er- 
ror, is the sufïiciency of the foreclosure of the trust deed. The fact 
that the défendant in error Darnell had been and probably was a ten- 
ant of the predecessors in title of the plaintiffs in error when the title 
asserted by him was acquired placed the burden on défendants in error 
to establish their title tô the land in controversy. This required of 
them to prove the validity of the foreclosure proceeding, by means of 
which the title of W. P. Lash, the common source, became vested in 
the mortgagee, Hazard, through whom défendants in error daim. 

[3, 4] But one infirmity in that proceeding is relied upon by plain- 
tiffs in error. ■ It is that the original trustée, McQueen, did not act, but 
the sale and deed were made by a substituted trustée, J. B. Manning, 
without, as is alleged, the proper authorization so to act. The trust 
deed provided that : 

"Should the sald L. McQueen from any cause whatever fail or refuse to act 
or become dlsquallfled from actlng as such trustée, then tlie said W. X. Hazard, 
or the légal holder of sald promlssory note, shall hâve full power to appoint a 
substitute in writlng, who shall hâve the same powers as are hereUy delegated 
to the sald h. McQueen." 

McQueen was in no way disqualified to act, and the substitution 
could only be justified by proof that he failed or refused to act. 
Whether he did or not was the narrow issue that was submitted to 
the jury by the District Judge. Hazard, the mortgagee, a witness for 
the défendants in error, testified that McQueen refused to act because 
old and feeble, and of the distance from his home to the place of sale 
in Bowie county. Evidence was offered by plaintiffs in error tending 
to show contradictory statements by Hazard in a written affidavit, the 
effect of which and of his entire évidence was properly left for the 
jury's détermination. 

In this situation of the case, the défendants in error were permitted, 
against plaintiffs in error's objection and exception, to prove by the 
witness J. B. Manning, the substituted trustée, that after his désigna- 
tion as trustée by the mortgagee, Hazard, doubting his authority to act, 
he wrote to the original trustée, McQueen, asking him if he had refus- 
ed to act, and received a reply from McQueen to the effect that he had 
so refused. The reply letter was not produced, but its contents were 
proven by the- witness. Conceding that a proper foundation for sec- 
ondary évidence was laid, we still think this évidence was inadmissible, 



WANDELL V. MURBAT 847 

and prejudicial to plaintiffs in error. It will be observed that the re- 
fusai to act is not^claimed to hâve been made in this letter. It had been 
made, if made at ail, before the letter was written, verbally to Hazard, 
to whom alone it could be made. Hazard had acted on it by designating 
Manning as a substituted trustée, and it was only af ter this that Man- 
ning wrote McQueen, asking confirmation of his refusai to act. The 
writing of the reply letter and its contents were no part of the res gestse 
of the refusai, but a mère unsworn written déclaration by the original 
trustée that he had, at a previous time, and to another person, refused 
to act. This was clearly hearsay évidence. Its effect was to corrobo- 
rate Hazard, the only witness to the refusai, and a witness against 
whom impeaching évidence had been introduced, by the unsworn évi- 
dence of an absent witness McQueen, in the shape of narrative déclara- 
tions of a past refusai, which were contained in a letter written by Mc- 
Queen to the witness who testified. They were therefore received 
without the sanction of an oath, and the maker of them was not amen- 
abie to cross-examination. As they related directly to the only fact 
that was submitted to the jury, viz., the alleged refusai of McQueen 
to act as trustée, we cannot say that they did not influence the jury to 
find the fact of refusai, when upon.the uncorroborated évidence of the 
niortgagee, Hazard, they might hâve been unwilling to do so. We are 
of the opinion that the admission of this évidence must work a reversai 
of the judgment. 

[5] We find no other réversible error in the record. With relation 
to the évidence of the déclaration of Meyers, agent for the plaintiffs in 
error, alleged to hâve been made to the witness, Shew, that the law- 
yers of the plaintiffs in error had procured him to fence the land be- 
cause of some infirmity in the title, it is sufificient to say that the record 
does not affirmatively show that objection was interposed to the intro- 
duction of this évidence before the answer was delîvered by the witness. 
The objection may hâve come too late, and the court's refusai to ex- 
clude, so far as appears from the record to the contrary, may hâve been 
based on that ground. We do not hold that the évidence was légal 
évidence or properly admitted. 

The judgment is reversed, for the reason given, and the cause re- 
manded for another trial. 



WANDELL V. MUREAY. 

'Circuit Court of Appeals, Second Circuit. January 9, 1917.) 

No. 108. 

1. Canals <s=3l8 — Injuries from Construction — Actions — Pbestjmptions. 

Where a contracter was engaged in vvork on land on eltlier slde of the 
Erie Canal, the doing of which did not interfère with navigation, there 
Is no presumptlon that an obstruction on the bottom of the canal, which 
caused the sinklng of a passing boat was due to his fault or négligence. 

[Ed. Note.— For other cases, see Oanals, Cent. Dig. §§ 20-24.] 

<S=3Fur other caRes see eame topic & KEY-NUMBISR tn ail Key-Numbered Digests & Indexes 



848 239 FEDERAL REPORTES 

2. Canals i&~>18 — Injuries trou Construction — Actions — Sufficienct or 
Evidence. 

Evidence consldered, and held not to sustain the allégation ot a lib«l 
that the slnking of libelant's canal beat In the Erle Canal, by striking an 
obstruction on the bottom, was due to the négligence of one of the two 
subcontractors of respondent, who were engaged in work on the banks, in 
dropping a stone Into the canal, but to show that the place where the 
boat struck the obstruction, and where there was testimony showlng 
that a stone was afterward found, was outside the radius of either of 
the derricks in use on the work. 

[Ed. Note.— For other cases, see Canals, Cent. Dlg. § J 20-24.] 

Appeal from the District Court of the United States for the Western 
District of N^w York. 

Suit in admiralty by Nicholas Wandell, owner of the canal boat S. C. 
Meil, agàinst Patrick H. Murray, surviving partner of the firm of 
Casey & 'Murray. Decree for libelant, and respondent appeals. Re- 
versed. 

Stanley & Gidley, of Buffalo, N. Y., for appellant. 
Lewis, Adler & Laws, of Philadelphia, Pa., and Hoyt & Spratt, of 
Buffalo, N. Y., for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. November 3, 1911, the canal boat S. G. 
Meil, laden with wheat arrived at a point just east of look 37 in the 
Erie Canal. She was the last of a tandem tow of three boats bound 
east from Buffalo to New York City. The boats had to go through 
the lock separately, and after the first two had passed through a team 
of horses took hold of the Meil. Between 8 and 9 p. m., as she was 
passing a scow lying about 10 feet off the heel bank of the canal and 
opposite to a hoisting derrick belonging to the Acme Engineering & 
Construction Company, she struck some obstruction on the bottom, 
which caused her to leak and soon afterwards to sink. The bottom of 
the canal in this lock is solid rock. The District Judge located the place 
of the accident in accordance with the testimony of ail the witnesses,. 
as above stated. 

[1 ] The libel charges the défendant with having negligently dropped 
a stone which caused the damage into the canal and having left it there. 
Subsequently, on the morning of November 21st, after the water had 
been run eut of the canal for the season, some witnesses for the libel- 
ant testified that they found a stone on the bottom about 10 or 12 
feet from the towpath bank at the place where they had been told the 
boat struck. This stone they say disappeared shortly after it was 
found. The défendant had a contract with the state of New York 
to blast away rock on the south or heel side of the canal at this lock 
and to build a wall of dressed stone on the north or towpath side, and 
he had sublet the former work to the Acme Company and the latter 
to the Lathrop, Shea & Henwood Company, each of which used a 
derrick. 

The District Judge got the impression that the Acme Company was 
engaged in widening and deepening the canal, and that the stone in 

(gïssFor gther cases see same toplc & KBY-NUMBER 1d ail Key-Numbered Digeste & Indexes. 
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question must hâve been thrown up by blasting. Therefore he applied 
to it the rule laid down by us in Huntley v. Empire Engineering Co., 
211 Fed. 959, 128 C. C. A. 457. This made a very exact analysis of the 
testimony unnecessary. It was enough that no other cause for the 
présence of the stone had been shown and the défendant had made no 
explanation. 

In the Huntley Case the défendant was engaged in deepening the 
canal itself, and was bound to see that the work it was doing did not 
interfère with navigation. There was no possible explanation for the 
présence of the obstruction, other than that work. The case was an 
exceptional one, and the décision not to be extended. Hère the défend- 
ant had nothing to do with the canal, but was engaged in opérations 
on land on each side of it. The libelant could not rely upon the pre- 
sumption that, in the absence of explanation by the défendant, he must 
hâve caused the obstruction. 

The Acme Company and the Lathrop Company were independent 
contractors; but, as the défendant does not raise the question of his 
liability for their acts, we do not discuss it. It is enough to say that, 
when the work going on involves a nuisance, e. g., excavating or ob- 
structing a public street or waterway, quite a différent measure of 
liability may apply from that appropriate to opérations which only in- 
directly and through négligence cause injury. McCafferty v. Railroad 
Co., 61 N. Y. 178, 19 Am. Rep. 267. 

[2] It is quite clear that the boom of the Acme Company's derrick, 
which only extended about 20 feet over the canal, could not hâve 
reached to a point 12 feet from the towpath side ; the canal being 65 
feet wide. Could, then, a stone hâve been dropped at the place fixed by 
the Lathrop Company's derrick ? Its derrick, with a boom 60 feet long, 
was on top of the stone wall in course of construction on the towpath 
side. The libelant's witness Shingle, who was driving the team, says it 
had got to where the stone was being unloaded on the cars when the 
boat fetched up. As the towing line was 200 feet long, the place of the 
striking must hâve been some 200 feet west of the wall. The libelant's 
witness Klock says the stone which was pointed out to him on the 
morning of November 21st was not within reach of the Lathrop Com- 
pany's derrick, whose boom was from 50 to 80 feet east of that point. 
A surveyor employed by the défendant some 13 months after the ac- 
cident made a map of the location, placing the Acme Company's der- 
rick, which had been removcd in the meantime, at a point fixed by Mc- 
Donald, who was the company's foreman at the time. This was 153 
feet west of the beginning of the stone wall where tlie Lathrop Com- 
pany's derrick was. Murray, the défendant, puts the Acme Company's 
derrick 270 feet west of the Lathrop Company's derrick. The libelant's 
witness Woods is the only witness who says that the stone he found 
on the morning of November 21st was within. reach of the Lathrop 
Company's derrick. 

We think the weight of the testimony is that a stone at the place of 
the accident as fixed by the District Judge could not hâve been drop- 
ped by the derrick of either of thèse companies, and if the stone said 
to hâve been found was within reach of the Lathrop Company's der- 
239 F.— 54 
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rick, as Woods says, then the libelant's boat did not run upon it, be- 
cause the place oi the accident was much further to the west. 

The libelant having failed to prove that the stone which he claims 
did the injury was dropped by either of the defendant's subcontractors, 
the libel should hâve been dismissed. 

The decree is reversed. 



In re OBERGFOLIi. 
(Circuit Court of Appeals, Second Circuit. January 16, 1917.) 

No. 140. 

Bankrtjptct ®=>217(3) — Powers of Couet— GABNisHiiENT BT .State Court. 

Bankr. Act July 1, 1898. c. 541. § 67f, 30 Stat. 564 (Comp. St. 1913, | 
9651), provldlng that ail levles, judgnïents, attachments, or other liens 
obtalned through légal proceedlngs against an insolvent person vvithln four 
months prlor to the flling of a pétition in bankruptcy against him shall be 
null and vold in case he is adjudged a bankrupt, nullifles the lien of a 
garnishment process issued by a state court within four months before 
bankruptcy against the wages of the bankrupt, so that an order of tbe 
bankrupt court after discharge of the bankruptcy restrainlng proceedlngs 
under the garnishment is not Invalld as an attempt to oust the state court 
from possession of the fund. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. 01g. §§ 323, 330.] 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of Charles h. Obergfoll, bankrupt. Pétition by the 
American Bluestone Company to revise an order of the District Court. 
Pétition to revise denied, and order affirmed. 

Lewis A. Rosen, of New York City (Abraham Crosney, of New 
York City, of counsel), for bankrupt. 

Benjamin W. Burger, of New York City, for petitioner. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. It appears that the American Bluestone 
Company brought suit in the Municipal Court of the City of New 
York on a note given by the petitioner, and that the suit was deter- 
mined in its favor on October 5, 1908. 

Thereafter on February 18, 1915, a garnishee order was entered in 
the Suprême Court of New York which directed the paymaster of 
the city to withhold weekly 10 per cent, of the petitioner's eamings. 

In pursuance of the order, the sheriflF of New York county levied 
on the salary due the bankrupt from the city of New York the sum of 
10 per cent., and that amount of his eamings has been weekly withheld. 

On March 24, 1915, the petitioner was adjudicated a bankrupt by 
the District Court for the Eastern District of New York, and an order 
was entered in that court on April 15, 1915, directing the paymaster to 
withhold from the salary of the petitioner the amount ordered deducted 
under the garnishee exécution above referred to and to retain the 

<g=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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same for a period of 12 months from the date of adjudication or un- 
til the question of the bankrupt's discharge should be determined, and 
to retain said amount in his possession until the further order of the 
court. 

The petitioner was granted his discharge on June 27, 1916, and then 
asked the court, in view of the fact that his discharge released him 
from the judgment obtained by the American Bluestone Company, that 
an order should be entered vacating the stay and that the paymaster 
be directed to pay over to him aJl moneys collected under the garnishee 
order from the petitioner's earnings. Thereupon the District Court 
vacated its order of April 15, 1915. It has also ordered that further 
collection under the garnishee exécution issued out of the New York 
Suprême Court on February 18, 1915, be restrained; and it has like- 
wise ordered that the paymaster pay over to the trustée in bankruptcy 
ail moneys collected by him under the garnishee exécution and in his 
hands, and that the trustée pay over therefrom to the bankrupt ail 
déductions made since the date of the adjudication in bankruptcy. 
The petitioner has objected that the court below was without juris- 
diction to make the order on the ground that it is beyond the power 
or right of that court to interfère with the process issued out of the 
New York Suprême Court. In support of his contention, he calls at- 
tention to décisions of the Suprême Court of the United States de- 
claring that, when a court has taken into its custody property of any 
kind, another court should not be permitted, either to oust the posses- 
sion of the first court or in any way to interfère with its complète con- 
trol and disposition of the property for the purpose of the cause in 
which its action has been invoked. That this principle has been laid 
down in a long line of cases cannot be denied. See Freeman v. Howe, 
24 How. 450, 16 L. Ed. 749; Buck v. Colbath, 3 Wall. 334, 341, 18 
L. Ed. 257; Covell v. Heyman, 111 U. S. 176, 182, 4 Sup. Ct. 355, 28 
L. Ed. 390. The principle which thèse cases enunciate is fully recog- 
nized by this court and will be unhesitatingly applied in ail proper 
cases. The difïiculty is that the principle invoked has no application 
to such a case as that now before us. 

The order which the petitioner seeks to hâve reviewed was made 
under authority of section 67f of the Bankruptcy L,aw, which reads 
as f ollows : 

"That ail levies, judgments, attachments, or otlier liens, obtained througb 
leg:al proceedings agaiiist a person who is insolvent, at any tlme withln four 
months prier to the fillng of a pétition in bankruptcy against him, shall be 
deeiued null and void in case he is ad,1udged a bankrupt, and the property af- 
fected by the levy, judgment, attachment, or otlier lien shall be deemed wholly 
discharged and released from the same, and shall pass to the trustée as a part 
of the estate of the bankrupt." 

The order made by the New York Suprême Court on February 18, 
1915, became a lien on that date. New York Code of Civil Procédure, 
§ 1391. The adjudication in bankruptcy was made on March 24, 1915, 
which was less than four months after the lien was created. There- 
fore the lien became null and void automatically by virtue of the 
provision of the Bankruptcy Act above quoted. The making of the 
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order which the petitioner is hère objecting to was no interférence wîth 
the process of the Suprême Court of New York, as such process had 
been already annulled by the Bankruptcy Act, and there was nothing 
te» interfère with when the order was made. 

The principle herein involved was applied in the case of In re Har- 
Jngton (D. C. 1912) 200 Fed. 1010. In that case a creditor had ob- 
tained a judgment against him upon a debt provable in bankruptcy and 
from which a discharge would be a release, and after adjudication 
levied exécution against the salary of the bankrupt to the extent of 
10 per cent., as authorized by the New York Code of Civil Procédure. 
The court held that inasrauch as the discharge, if granted, would re- 
late back to the adjudication and release the bankrupt from ail lia- 
bility on such debts as were provable and existed at that time, an order 
was properly granted which enjoined the enforcement of the garnishee 
exécution, but impounded the 10 per cent, until the question of the 
bankrupt's discharge should be determined. 

If there could be any doubt in such cases, the doubt has been ex- 
tinguished by the décision of the Suprême Court in Chicago, Burling- 
ton & Quincy R. Co. v. Hall (1913) 229 U. S. 511, 516, 33 Sup. Ct. 
885, 57 L. Ed. 1306, where the court speaking of a levy in a garnishee 
proceeding in a state court declared that ail levies, seizures, and liens, 
obtained by légal proceedings within four months, that may or do in- 
terfère witii that possession, are annulled. 

The pétition to revise is denied, and the order is affirmed. 



HASTORF V. F. B. LONG-W. G. BROADHURST CO. et al. 
(Circuit Court of Appeals, Secona Circuit. January 16, 1917.) 

No. 116. 

1. Shipping <S=>41 — Chaktebs — Démise of Scow. 

Ttie charter of a scow without motive power, but Including a man to 
take care of her, generally called ttie master, at a stated hire per day, is 
a démise by vvhicli tlae charterer becomes the owner, pro hac vice, but as 
between the parties the owner Is responsible for any injury to the boat 
through the acts or négligence of the master. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 149-155.] 

2. Shipping ©=54 — Charter — Liability for, Injury to Vessel. 

The fact that one of the poelvets of a dumper scow under such a charter 
became clogged while in use by the charterer, so that it would not 
dump, does not in itself establish négligence of the charterer, so as to ren- 
der him liable to the owner for the injury. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 219-221.] 

3. Shipping 'S=»54 — Chakteb — Liabilitt fob Injurt to Vessel. 

A scow, while in possession of a charterer under a démise, was ground- 
ed through the fault of her master, who was the servant of the owner, 
and while so aground was injured by blasting done by the charterer; 
a very excessive charge being used In one of the blasts. Held that, while 
not liable for the grounding, the charterer was liable for the injury from 
the blast being bound to know that the boat was liable to injury therefrom 
while aground and to exercise due care. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 219-221.] 

^ ' M— ' ■■■... I ■■ — _. -. ■,.,.... „ . .1.1 I— „ | ^ 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Albert H. Hastorf, owner of the dumper scow 
Montréal, against the F. R. Long-W. G. Broadhurst Company and 
Henry E. Fox, impleaded. Decree for respondents, and libelant ap- 
peals. Modified. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellant. 

Joseph D. Lee and Peter S. Carter, both of New York City, for 
appellee F. R. Long-W. G. Broadhurst Co. 

Nolan Brothers, of New York City, for appellee Fox. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. [1] April 16, 1912, Hastorf, the libelant, 
owner of the dumper scow Montréal, chartered her, including a man to 
take care of her, to the Long-Broadhurst Company, for an indefinite 
time at $20 a day. The contract was entirely oral. Such employ- 
ment of boats without motive power of their own, which go, includ- 
ing a man generally called the master, into the absolute control of 
the charterer, hâve in this harbor, at least since the décision of the 
late Judge Addison Brown in 1892 in The Daniel Burns (D. C.) 52 
Fed. 159, been regarded as démises; the charterer becoming the owner 
pro hac vice. Monk v. Cornell Steamboat Co., 198 Fed. 472, 117 C. 
C. A. 232. The District Tudge thought that our décision in North 
Atlantic Dredging Co. v. McAllister Steamboat Co., 202 Fed. 181, 120 
C. C. A. 395, indicated that such a charter as the one now under con- 
sidération was not a démise. In that case the substantial question 
involved was whether the daily hire of a pump dredge was to be pàid 
only while the dredge was in opération, or whether it also covered the 
time occupied in getting her to the place of her work and back to her 
original berth. In other words, was the contract one for mère serv- 
ices while working, or was it a charter from the time the dredge left 
her original berth to the time she returned to it. We held it to be 
a charter. As to another very subordinate claim, we held the charter 
not to be a démise, without going at large into the facts, because the 
dredge, with her crew of 18 men, remained in the possession and con- 
trol of the owner. There was no intention whatever to départ from 
or qualify previous décisions. 

[2] The Long-Broadhurst Company employed the scow in carrying 
the débris of an old pier which they were tearing down at Hackensack, 
N. J., to sea. She had six pockets, and No. 5 got clogged, so that it 
would not dump. Thereupon it was arranged that the libelant should 
take the scow May 2d, load the other five pockets, take her to sea, and 
try to clear the stuck pocket. This be did not succeed in doing, and 
May 6th the Long-Broadhurst Company took possession again and 
delivered the scow to one Fox, who was engaged in excavating in 
Pelham Bay. Fox loaded her with the excavated material to be car- 
ried to sea. While there the scow got aground, suffering some dam- 



854 239 FEDERAL REPOETEB 

âge, which was considerably increased by Fox's use of dynamite in 
blasting. 

It will thus be seen damage was donc to the No. 5 pocket while the 
scow was in the exclusive possession of the Long-Broadhurst Com- 
pany, and to her bottom while she was in the exclusive possession of 
Fox, to whom the Long-Broadhurst Company had sublet her. The 
I<ong-Broadhurst Company was responsible, not only for its own 
négligence, but for any négligence of Fox, and brought him in as a 
party under the fifty-ninth rule in admiralty (29 Sup. Ct. xlvi). The 
mère fact that No. 5 pocket would not dump was not proof of négli- 
gence, and no other proof was offered. The clogging of the pocket 
is quite consistent with the character of the material the scow was 
intended to carry. We think the Long-Broadhurst Company is not 
liable for this claim. 

The District Judge found that the grounding of the scow at Pelham 
Bay Saturday, May llth, was due to the unreasonable refusai of her 
master to permit her to be moved to a place where she would safely 
lie afloat. This in his opinion caused the boat to hog and we agrée 
with him that the Hbelant cannot recover for the damage so caused. 
Between the owner and the charterer in cases of such boats, the form- 
er is liable for any injury to the boat by reason of the négligence of 
her master in caring for her. Hastorf v. Hudson River Co. (D. C.) 
110 Fed. 669, Zabriskie v. City (D. C.) 160 Fed. 235. 

[3] The 'District Judge found further that damage was done to the 
king posts and braces of the scow while she lay aground on the morn- 
ing of May 13th or 14th, as the resuit of Fox's blasting. He held, 
however, that the libelant was bound to know that injuries were much 
more likely to be sustained by a boat aground than by one afloat, and 
apparently disallowed a recovery for the damage caused by the blast- 
ing as a conséquence of the grounding for which he had held the li- 
belant liable. But Fox was also bound to know that this boat which 
was in his custody would be liable to such injury, and it lay upon him 
to take the necessary précautions to prevent injury. The proof is that 
the explosion shook the scow most violently, and a very excessive load 
of dynamite was used on one occasion. We assume that Fox was 
authorized by public authority to make thèse blasts, and was not liable 
for the conséquences if he used due care (Benner v. Dredging Co., 134 
N. Y. 156, 31 N. E. 328, 17 L. R. A. 220, 30 Am. St. Rep. 649), but 
for an injury to a boat in his possession which he knew or through his 
agents was bound to know was aground, we think he would be liable, 
especially when caused by excessive blasts. 

The court below is directed to modify the decree, by giving the li- 
belant compensation for damages resulting from the blasting, with 
costs of both courts, payable primarily by Fox, and secondarily by 
the Long-Broadhurst Company. 
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HUDSON & M. R. CO. v. lORIO. 
(Circuit Court of Appeals, Second Circuit. February 6, 1917.) 

No. 169. 

1. COTTRTS <g=389 TkIAL ©=142 QUESIION POn JUBT INFEBENCES FROM 

ClBCUMSTANCES — PRECEDENTS. 

AVhere a question of fact exists, or reasonable men could draw différent 
inferences from circumstances shown without contradiction, the question 
is for the Jury ; but, where a rule of décision applicable to the facts bas 
been established by controlling authorlty, that authority must be foUowed. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 311, 312 ; Trial, 
Cent Dig. | 337.] 

2. Commerce <S=527(8) — Injuet to Servant — Fédéral Employées' Liability 

AcT — Employment in Interstate Commerce. 

An employO of a carrier, practically ail of whose business was Inter- 
state commerce, is not engaged in Interstate commerce whlle placing rails 
in a plt, where they were to be stored until needed, since the test whether 
the thlng upon whlch the employé was working at the tlme of injury was 
an instrument of commerce dépends upon Its use In such commerce at 
the time of injury, not upon remote probabilities, or upon accidentai 
later events. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Angelo lorio against the Hudson & Manhattan Railroad 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed. 

Writ of error to review a judgment entered In favor of lorio (plaintiff be- 
low) in the District Court for the Southern District of New York. The plain- 
tiff in error Is a corporation operatlng the underground and underwater rail- 
way between New York City and points In New Jersey. Except for such 
trlfling business as may exist between the several stations of its subway on 
one side or the other of the Hudson river, it is whoUy engaged in Interstate 
transportation. lorio was a trackman in the railroad's employ. At one of the 
terminais of the road there is (betvi'een the tracks) a pit. In which new rails 
are stored against the time when they may be required for track repairing or 
any other purpose. lorlo was assistlng in putting rails into this pit, when by 
the négligence of fellow workmen he fell into the pit and recelved Injuries, to 
recover for whlch this action was brought under the fédéral Employers' 
I.lnblUty Act (Aet April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 8657- 
S065]). 

Janover, Frankel & Janover, of New York City (Chester E. Frankel. 
of New York City, of counsel), for plaintiff in error. 

Benjamin Davidson and Charles S. Aronstam, both of New York 
City, for défendant in error. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
single question presented by this record is whether lorio, at the time 
of injury received, was engaged in work so closely connected with 
interstate commerce as to be practically a part of it. Shanks v. Dela- 

fi;::3For olhor cases see aame topic & KEY-NUMBER id aU Key-Numbered Digests & Indexes 
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ware, etc., R. R. Co., 239 U; S. 556, 36 Sup. Ct. 188, 60 L. Ed. 436, 
L. R. A. 1916C, 797; Chicago, etc., R. R. v. Harrington, 241 U. S. 
177, 36 Sup. Ct. 517, 60 L. Ed. 941. _ This question the trial judge 
put to the jury, which has resolved it in favor oi défendant in errer. 
The facts being undisputed, we are required to ascertain whether such 
finding can be sustained under the rulings of the Suprême Court. 

On one hand. it is urged that the act of putting rails in storage for 
future use as might appear cannot be an act so closely related tq in- 
terstate commerce as to be a part of it, any more than is the extrac- 
tion of coal from a mine, for the purpose of operating locomotives in 
interstate commerce. Delaware, etc., Co. v. Yurkonis, 238 U. S. 444, 
35 Sup. Ct. 902, 59 L. Ed. 1397. On the other hand, it is said that 
the rails, in handling which lorio was injured, were, humanly.speaking, 
certain to be as much used for the facilitation and performance of 
interstate carriage as were the bolts which were being taken to re- 
pair a bridge regularly used in interstate commerce, a situation con- 
sidered in Pedersen v. Delaware, etc., Co., 229 U. S. 146, 33 Sup. Ct. 
648, 57 L. Ed. 1125, Ann. Cas. 1914C, 153. 

[1] Where any question of fact exists, or where reasonable men 
could draw différent inferences from circumstances shown without 
contradiction, the matter is for the jury; but where a rule of décision 
applicable to the facts as finally established has been laid down by 
controlling authority, that authority must be followed. 

[2] There is plainly a différence between the actual or imminent 
employment of the bolts in repairing the bridge, as in the Pedersen 
Case, and the mining of coal wherewith to run interstate locomotives, 
as in the Yurkonis Case. Whether such différence entails a distinction 
is a matter upon which opinions might conflict, as the dissent in Su- 
prême Court décisions under this statute clearly shows. But by the 
latest pronouncement of that court in Minneapolis, etc., Co. v. Winters, 

242 U. S. 353, 37 Sup. Ct. 170, 61 h. Ed. (January 8, 1917), it 

is in effect declared that when one claims the benefit of the act hère 
invoked, because of the character or employment of the thing upon 
which he was working at the time of injury, then the character of 
that thing "as an instrument of commerce depended on its employ- 
ment at the time (of injury), not upon remote probabilities, or upon 
accidentai later events." 

It cannot be said that the rails which lorio was engaged in storing 
against a use that was certainly not imminent, and might never occur, 
were at the moment engaged in, or practically part of , interstate com- 
merce; for that commerce was going on without any présent assist- 
ance, either from lorio, or the rails on which he was working, or the 
men who were working with him. We therefore hold that the actual 
employment or use at the moment of injury of the thing upon which 
the person injured was working is the test of applicabiUty of the stat- 
ute, under circumstances such as shown hère. By that test plaintiff 
below was not practically engaged in or a part of interstate commerce 
when he was hurt, and the judgment is reversed. 
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THE J. W. WONSON. 

THE OSCEOLA. 

(Circuit Court of Appeals, Second Circuit. January 23, 1917.) 

Nos. 61, 62. 

Collision ©=3102 — Stp:am Vessels Cbossino — Mutual Faults. 

A collision on the North River, opposite the upper end of the Battery, 
after dark, between a steam yacht, whlch had just rounded the Battery 
and was passing up, and a steam llghter, coming down to pass around 
Into East River, In whieh the yacht stnick the llghter on the starboard 
slde at rlght angles, held due to faults of both vessels ; the llghter being 
in fault for crossing the course of the yacht, in violation of the star- 
board hand rule, and the yacht for havlng no lookout and falling to see 
the llghter untll she received a passing signal, when it v?as too late to 
avoid collision. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for colHsion by James P. Stevenson, owner of 
the steam yacht Osceola, against the steam lighter J. W. Wonson, 
Leah M. Saville, claimant, with cross-libel against the Osceola. De- 
cree against the Wonson, and her claimant appeals. Modified. 

James J. Macklin, of New York City, for appellant. 
Harrington, Bigham & Englar, of New York City, for appellee. 

Before COXE and WARD, Circuit Judges, and LEARNED 
HAND, District Judge. 

WARD, Circuit Judge. This is a libel and cross-libel in a cause of 
collision. October 31, 1912, at about 6:30 p. m., the yacht Osceola 
came into collision with the steam lighter J. W. Wonson in the North 
River at a point opposite the upper end of the Battery. The bow of 
the Osceola struck the starboard side of the Wonson about amidships 
at right angles. The bow.sprit of the Osceola was carried over to her 
starboard side, and she was swung alongside the Wonson, so that botli 
were headed in towards the Battery. The yacht was proceeding from 
East Twenty-Third street, East River, to Eighty-Sixth street, North 
River, at a speed of 10 knots by the land, and the lighter was pro- 
ceeding from Pier 13, North River, to Pier 6, East River, at a speed 
of 8 knots by the land. The night was dark and clear. 

The account given by the witnesses for the respective vessels is 
utterly irreconcilable. Those on the Osceola say that after coming 
out of the East River, and when on a course up the North River, a 
signal of two whistles was heard ofîF her port bow, and immediateiy 
thereafter the dim green light of the Wonson was discovered, crossing 
the yacht's course from port to starboard. The yacht blew an alarm 
and backed full speed on her engines, but the collision was inévitable. 
The witnesses from the Wonson say that as she was proceeding down 

<g=:3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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the North River, and gradually turning to port to round the Battery, 
she discovered on her starboard bow Sie green light of the Osceola, 
bound up. The vessels were then on a safe course green to green. 
The yacht gave a signal of two whistles, which the steam lighter an- 
swered with two and starboarded. The yacht then blew a second sig- 
nal of two blasts, and showed both her side Hghts to the lighter ; the 
lighter answered with two and stopped her engines; the yacht then 
showed only her green light, and blew a third signal of two blasts, 
which the lighter answered with two; then the yacht showed her 
port light and blew a fourth signal of two blasts and ported right into 
the lighter. The lighter answered with two, and each vessel blew an 
alarm as they came together. 

By the Wonson's account the vessels were approaching each other 
green to green. The Osceola, being bound up the river, blew four 
signais to pass in safety starboard to starboard, and yet, in direct vio- 
lation of the signal, ported. Such an account of the yacht's navi- 
gation is utterly incredible. This was followed up by the equally in- 
credible testimony of one Fickett, a sailing master who was in the 
pilot house of the Wonson at the time. He was a man 6 feet 6 in 
height, and testified that, seeing the yacht's erratic navigation, he look- 
ed out at about the middle of the front Windows to ascertain whether 
the side lights of the lighter were burning bright, and found they 
were. Side lights are required by law to be fitted with inboard screens 
projecting 3 feet forward of the light, so as to prevent them from 
ijeing seen across the bow. Article 2 (d), Inland Régulations of 1897. 
No light can be seen, except by direct or reflected rays reaching the 
eye. One can stand immediately under a lamp box, screened as re- 
quired by law, and be wholly unable to say whether the lamp is burn- 
ing or not. How much more so in the case of one standing between 
the boxes ! We are quite satisfied that the Wonson was struck as she 
was Crossing the Osceola's course, and is at fault under the starboard 
hand rule. 

The Osceola, however, had no lookout forward, and her own ac- 
count of her navigation was that her attention was first called to the 
Wonson by a signal of two blasts, and that the collision was then in- 
évitable. What excuse can there be for this ? Assuming that the green 
light, which was required by the régulations to be visible for a dis- 
tance of two miles — article 2 (b) (c), of the Inland Régulations of 
1897 — was not so because of the dimness, still the range lights should 
hâve been seen in time to take précautions to avoid collision. The 
Osceola, although the privileged vessel under article 19, was at fault 
for not keeping a proper lookout as required by article 29. See what 
we hâve said on this subject in our opinion lately handed down in D., 
L. & W. R. R. Co. V. Central R. R. Co., 238 Fed. 560, C. C. A. . 

The decree is modified, by directing that both vessels be held at fault, 
and the usual decree of half damages entered. 
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THE EASTON. 
{Circuit Court of Appeals, Second Circuit January 9, 1917.) 

No. 107. 

noir.isioN (®=82(2) — Steam VEasELs Crossing — Foo — Violation or Rules. 

The admltted failure of a steam lighter, navlgating in a fog, to stop 
on liearing fog signais from an unseen vessel neariy ahead, as required 
by article 16 of tlie Inland Rules (Act June 7, 1897, c. 4, § 1, 30 Stat. 99 
[Comp. St. 1913, § 78S9]), held to cast upon lier the burden of sliowing 
that ttie fauit dld not cause a collision witli a crossing vessel, wliich 
burden was not sustained, and to sustain a decree finding lier solely in 
fault for the collision. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. |§ 170, 172-174.] 

Appeal from the District Court of the United States for the East- 
crn District of New York. 

Suit in admiralty for collision by Edward M. Timmins, owner of 
the tug Mutual, against the steam lighter Easton; the Central Rail- 
road Company of New Jersey, claimant. Decree for libelant, and 
claimant appeals. Affirmed. 

Macklin. Brown & Purd)', of New York City (William F. Purdy, of 
New York City, of counsel), for appellant. 

Burlingham, Montgomery & Beecher, of New York City (Chauncey 
I. Clark, of New York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. This action is for collision between libelant's tug 
Mutual, and claimant's steam lighter. The accident occurred in weath- 
er hazy at least, and asserted by claimant to hâve been very foggy. 
The court below believed the story of libelant, and held the Easton 
solely at fault, for refusing to yield the right of way to the Mutual, 
which tug was or should hâve been seen on a crossing course and the 
Easton's starboard bow, 400 feet away. 

That this décision was right on the facts found is not denied, but 
claimant asserts fundamental error in not finding that the collision 
happened in a fog so dense that the Mutual was not and could not 
be seen until less than 150 feet away. On such a point as this, we 
should be very loath to disturb a finding reached after seeing and hear- 
ing witnesses ; but, even assuming appellant's contention as to the 
weather conditions, there was plain fault in the Easton. Her captain 
testified that in thick fog he heard fog signais ahead, or neariy so ; he 
then gave a fog whistle, and, when he "heard it coming a little doser," 
stopped his boat ; then the Mutual "popped right out of the fog ; 
* * * she wasn't over 150 feet away." 

This is open admission that the Easton's navigator did not obey ar- 
ticle 16 of the Inland Rules and stop his engines when he heard, for- 
ward of his beam, the fog signal of a vessel whose position was not 
ascertained. This action bas often been condemned (The St. Louis, 98 
Fed. 750, 39 C. C. A. 201 ; The Delaware, 213 Fed. 214, 129 C. C. 

Ê=:aFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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A. 558), and is quite enough to cast the burden of proof on the Easton, 
to show even contributing fault in the other vessel (The St. Louis, 
supra). The admitted action or inaction of the Easton is enough to 
account for the collision ; this raises a presumption against her, which 
is not rebutted in this record. The Newburgh, 130 Fed. 321, 64 C. 
C. A. 567, and cases cited. 

Libelant's damages, as computed by the commissioner, included for 
loss of use of tug during the repair period $40 a day. We think that 
amount well supported by the évidence, and the action of the District 
Court in raising it to $45 was not justified. 

Let the decree be modified, by reducing the per diem allowance men- 
tioned to $40, and, as modified, affîrmed, with costs. 



THE MADISON. 

(Circuit Court of Appeals, Second Circuit January 9, 1917.) 

No. 123. 

CoLiisiON <s=>91 — SiiBAM Vessels Mebtinq — Change of Course Aftek Pass- 
ING Agbeembnt. 

A collision at night on East Eiver, between two meeting tugs with tows 
alongside, held, on the évidence, due solely to the fault of the upbound 
tug in changlng her course to port in roundlng Corlear's Hook, after the 
exohange of signais to pass port to port. 
[Ed. Note.— For other cases, see Collision, Cent. DIg. §§ 187-192.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the Lehigh Valley Transportation 
Company, owner of the steam tug Slatington, against the steam tug 
Madison ; the Delaware, Lackawanna & Western Railroad Company, 
claimant. Decree for respondent, and libelant appeals. Affirmed. 

The following is the opinion of Augustus N. Hand, District Judge: 

The llbelant's tug Slatington was proceeding up the East River earrying a 
cattle float on her port side and a car float on her starboard side. The clalm- 
ant's tug Madison, earrying on her port side a car float, came into view some 
distance up the river and blew one whistle, to which the Slatington responded 
by a single whistle. The captain of the Madison says that he was in the cen- 
ter of the stream, a little toward the New York shore ; that he saw the red 
or port lights of the Slatington, and blew the above whistle as a proper sig- 
nal to pass port to port. The captain of the Slatington, on the other hand, 
says that he saw the green lights of the Madison, that she was toward the 
Brooklyn side of the river, and that the natural position would hâve been 
to pass starboard to starboard. However this may be, the Slatington answered 
the signal of the Madison, and therefore was bound to attempt to do ail she 
could to pass port to port The captain and floatnian of the Madison say 
that they suddenly saw the green lights of the Slatington and realized that 
she was changlng her course. He then blew an alai-m, the Slatington blew 
an alarm, and, though the latter is sald to hâve then changed her coursa 
again in an attempt to résume the port position, shortly after a collision 
oeeurred. 

«g^aFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexa» 
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I think tlie interprétation of the facts urged by counsel for the claimaiit Is 
most consistent wltli the testimony and should prevail. His contention is that 
the accident was due to the faet that the mate of the Slatington, who was 
steering the vessel at the time the first whistle was blown, was keeping close 
to the New Yorls shore to avoid the strong tide setting towards Brooklyn 
whlle rounding Corlear's Hook. Indeed, this, I think is admltted by both 
Kides. In coming around the Hook the Slatington would inevltably show her 
port lights first. If she then still kept towards the New Tork slde of the 
river, as claimant's witness contends, she would be in such a situation as to 
show her green lights. The captain of the Madison, havlng seen only the 
Slatington's red lights, gave a signal to pass port to port, and was proceeding 
under a port helm. Suddenly he saw the green lights of the Slatington, 
realized there was danger, and blew the alarm whistle. The captain of the 
Slatington, who had in the meantime taken the wheel, returned a counter 
alarm whistle. The Slatington evidently, after blowing the single whistle, 
still kept on for a time on the west slde of the stream, and In so doing in 
reality starboarded her helm, instead of porting her helm, as she should 
hâve done. When the Madison blew the alarm, the Slatington did port her 
helm, but It was then too late. The change of course and unceitain rnove- 
ment of the tug Slatington were, I think, the cause of the collision. I cannot 
see how the accident could ever hâve occurred if the Slatington, after answer- 
ing the signal of one whistle, had ported her helm and continued on that 
course. The Madison is criticized for not proceeding further to port after 
blowing the first whistle, but I think the testimony Indicates that she was 
proceeding on a graduai course to port that would hâve been perfectly safe 
if the Slatington had not changed her course after the signal was given. 

The injury seems to hâve l)een caused wholly by the négligence of the 
Slatington, and an interlocutory decree should be granted, dismissing the 
libel, with eosts. 

Harrington, Bigham & Englar, of New York City (T. Catesby Jones 
and Anthony V. Lynch, Jr., both of New York City, of counsel), for 
appellant. 

A. J. McMahon, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 
PER CURIAM. Decree affirmed, with interest and costs. 



SAFBTY CAR HEATING & LIGHTING CO. v. GOULD COUPLER CO. 
(Circuit Court of Appeals, Second Circuit. January 9, 1917.) 

No. 69. 

1. Evidence i®=3506 — Opinion Evidence — Subjects on Wnicn Compétent. 

The testimony of experts in an Infrlngement suit as to the meaning of 
untechnlcal words used in the patent, whlch it is the province of the 
court to détermine, Is incompétent. 

[Ed. Note. — For other cases, see Evidence, Cent. DIg. § 2309.] 

2. Patents <®=>177 — Constrttction — Scope of Invention. 

Whlle a patentée is entitled to ail the fairly disclosed possibilities of 
his Invention, whether specifically described or not, unless he has fore- 
gone a part of his rlght by limitations in his clalms, where the claims are 
for comblnations of old éléments, and the invention is in the combining, 
It is essential to discover, not what somebody else could do with those 
éléments, but what the patentée did with them. 

[Ed. Note. — For dther cases, see Patents, Cent. DIg. §| 253, 254.1 

«=>For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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3. Patents ©=3328 — Validitt and Infbingement — Cab-Lighting Stsibûi. 

The Thompson patent, No. 1,070,080, for a car-lightlng system, con- 
strued, and helê not Infringed. 

Coxe, Circuit Judge, dissenting. 

Appealfrom the District Court of the United States for the West- 
ern District of New York. 

Suit in equity by the Safety Car Heating & Lighting Company 
against the Gould Coupler Company. Decree for complainant, and de- 
fendant appeals. Reversed. 

For opinion below, see 229 Fed. 429. 

Appeal from decree in equity flnding Infrlngement by defendant-appellant 
of daims 4, 9, 10, 11, 12, and 13 of patent No. 1,070,080, graated August 12, 
1913, to Harrison G. Thompson, for a "car-Ilghting System." The claims in 
suit are as follows: 

"4. In car-llghting apparatus, in comblnation, an electric generator, a 
storage battery connected to be chargea thereby, a variable résistance médium 
eomprising a plurality of contaeting members adapted to vary the aggregate 
résistance wlth pressure thereon, said résistance médium being connected in 
the field circuit of sald generator, a current coil serially connected between 
said generator and said battery, a voltage coll connected across the charging 
circuit, separate movable eores respectlvely coacting wlth sald colis, and 
means mechanically connected wlth said cores and tendlng normally to com- 
liress sald médium and adapted upon either of said eores being attracted to 
tend to weaken the pressure upon said médium." 

"9. In car-llghting apparatus, in comblnation, an electric generator, a stor- 
age battery adapted to be charged thereby, lamps connected across sald 
battery. a variable résistance médium connected in the field circuit of said 
generator, a current coil, means eomprising a member of magnetlc material 
coactlng wlth said current coil and tendlng to Increase sald résistance as said 
member is attracted, and means adapted automatically to complète a shunt 
about said coil upon the voltage of said generator falllng below that of said 
battery. 

"10. In car-llghting apparatus, in comblnation, an electric generator, a 
storage battery adapted to be charged thereby, lamps connected across sald 
battery, a variable résistance médium eomprising a plurality of contaeting 
members adapted to vary their aggregate résistance wlth pressure thereon. 
said résistance médium being connected In the fleld circuit of said generator, 
a current coU, a magnetlc member posltloned In the field of sald coll, means 
coactlng with sald magnetlc member and variable résistance tendlng to vary 
the pressure upon said résistance wlth a variation in current flowlng In said 
coil, and means controUed in accordance with the relative voltages of said 
generator and sald battery and adapted substantlally simultaneously to dis- 
connect sald generator and shunt said coil. 

"11. In car-llghting apparatus, in comblnation an electric generator, a stor- 
age battery adapted to be charged thereby, lamps connected across said bat- 
tery, a variable résistance médium eomprising a plurality of contaeting mem- 
bers adapted to vary tbeir aggregate résistance with pressure thereon, 
said résistance médium being connected in the fleld circuit of said generator, a 
cuiTent coll, a magnetlc member posltloned in the fleld of sald coll, means 
coactlng wlth sald magnetlc member and variable résistance tendlng to vary 
the pressure upon sald résistance wlth a variation In current fiowing in said 
coll, a switch eomprising a voltage coll connected across sald generator and a 
movable core having a contact member at one end thereof, said switch being 
adapted to dlsconnect sald generator by movement of said contact member 
upon the generator voltage falllng below that of sald battery, a shunt about 
said first coll, and means coactlng wlth the remainlng end of sald core adapted 
to complète said shunt upon said switch being opened. 

"12. In car-lighting apparatus, in comblnation, an electric generator, a 

@=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexas 
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storage battery adapted to be chargea tbereby, lamps connected across sald 
battery, a variable résistance médium comprlslng a plurallty of contactlng 
members adapted to vary thelr aggregate résistance wlth pressure thereon, 
sald résistance médium belng connected in the fleld circuit of said generator, 
a current coll, a magnetic member posltloned In the fleld of sald coil, means 
coactlng with sald magnetic member and variable résistance adapted to vary 
the pressure upon said résistance with a variation in current flowlng in sald 
coll and tending normally to compress said médium, a sv^ltch comprlsing a 
voltage coll connected across sald generator and a movable core having a 
contact ineml)er at one end thereof, said svi'itch belng adapted to disconnect 
sald generator upon Its voltage falling belovs- that of said battery by movement 
of sald contact member, a shunt about sald first coll, means coactlng with the 
remaining end of said core adapted to complète said shunt upon said switch 
belng opened, a second voltage coll, and means adapted upon said battery 
reaching a certain state of charge to render said second voltage coil effective 
in reducing the pressure upon said variable résistance médium. 

"13. In car-llghting apparatus, in comblnatlon, a generator having a 
shunt fleld windlng, a storage battery connected to be chargea thereby, a ré- 
sistance médium operatively connected with the field circuit of sald generator, 
means comprlsing a coil serially connected between sald generator and sald 
battery adapted upon the current thereln tending to increase, to so affeet sald 
résistance as to weaken the fleld of said generator and normally to maintain 
said current substantlally constant, sald résistance belng normally free from 
other effective electrical influence, a normally ineffective voltage coll adapted 
\ipon becomlng effective to control said generator current by actlng on the 
résistance of the generator field circuit, and means adapted upon the voltage 
of said battery attalnlng a certain value to render sald voltage coll effective 
in controlling sald generator current." 

Figure 2 of the patent, which was used by ail witnesses as exhibiting the 
matters. in controversy, Is inserted on the page foUowing: 




Richard Eyre, William Houston Kenyon, and Walter C. Noyés, ail 
of New York City, for appellant. 

Duell, Warfield & Duell, of New York City (Frédéric P. Warfield, 
Charles H. Duell, H. S. Duell, and L,. A. Watson, ail of New York 
City, of counsel), for appellee. 

Before COXE, WARD. and HOUGH, Circuit Judges. 
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HOUGH, Circuit Judge (after stating the facts as above). Electric 
car-lighting Systems, depending ultimately upon axle driven generators, 
did not originate with this patentée; nor regarded as new articles of 
manufacture did any component part of the System disclosed by him. 
This is so fully admitted by ail parties that no further- comment is 
necessary. Every claim in suit is for a combination, or co-ordinated 
arrangement, of well-known electrical tools or appliances, to the end 
that such arrangement may produce a resuit désirable, useful and 
novel; and of course what is patented îs not the resuit, but the em- 
bodied means by which the same is reached. 

Nevertheless the nature of the combination, and therefore of the in- 
vention, cannot be grasped unless the wished-for resuit, the patentee's 
desideratum, is first understood. The contest between thèse litigants 
is, at bottom, as to the meaning of sentences and phrases used in the 
spécification and claims, whereof the words require little if any ex- 
position, not obtainable from technical handbooks of approved author- 
ity. The parties diverge radically even when stating in most gênerai 
terms the object of invention, and such différence serves as a starting 
point for investigation. 

Plaintiff holds that the invention is "an improvement in the means 
for assuring the production of a current of constant value, notwith- 
standing the variations in speed of the generator, due to the changes in 
speed of the car, thereby assuring a steady and efficient output of cur- 
rent, zvith spécial référence to the use of such current in charging the 
storage battery, zvhile at the same tinte protecting the storage battery 
from the injurious effects of overcharging." Therefore the system dis- 
closed and claimed is one in which the "current output of the genera- 
tor (is) materially diminished when the battery has been fully charged, 
to prevent overcharging," the "injurious effects of which are well 
known, and need not be reviewed" — in the argument from which thèse 
quotations are taken. The foregoing is plainly descriptive of a com- 
bination of parts, capable of adjustment within the limits loosely in- 
dicated by the phrases "materially diminished" and "injurious effects" ; 
if this view is correct, any diminution of current avoiding a surcharge 
deemed injurious by the operator, is within Thompson's invention. 

Défendant, on the other hand, considers the System under considér- 
ation as one which "to achieve the broad resuit of protection of the 
battery from overcharge, effects successive long periods of charge and 
discharge; thèse periods being initiated and controlled by apparatus 
acting to initiale one condition when the battery is charged, and the 
otlier condition when the battery is discharged. The period of charge 
is one wherein the generator is rendered operative by being in circuit ; 
the period of discharge is one wherein the generator is rendered in- 
operative by being disconnected at the main switch, even though its 
speed is above its normal cutting-in speed." This description présents 
as the patentee's purpose, a current supply to the lamps proximately 
emanating from the battery, until the storage cells hâve reached a 
predetermined stage of weakness, the generator being until then out of 
action; the dynamo then résumes opération primarily for the purpose 
of again charging the storage battery. 
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Thus plaintiff asserts that the disclosure of the patent is of a System 
wide enough to cover a mère réduction of charging current without 
disabling the generator, one in which the battery may be an adjunct 
kept in reserve until such time as slowing or stoppage of the car ren- 
ders its use necessary; while défendant déclares that Thompson in- 
vented and described a plan for primarily using the storage battery 
with the generator in reserve as a sort of pump, to (so to speak) fill up 
the tank when need arose. To résolve this différence resort must be 
had to the spécification and drawings, with such définition or explana- 
tion of technical tenus, and words of art as may be necessary ; but 
such explanations once made, the first question is of the meaning of 
a written document, a meaning to be spelled out of its four corners, 
and usually to be established before recourse is had to the file wrapper 
for further light, vi^hile the ascertainment of meaning always précède 
any considération of équivalents. 

[1] The record herein largely consists of the opinions of expert 
witnesses as to the meaning of words and phrases needing no défini- 
tion ; such testimony (if it can be given that name) is a volunteering 
of duties laid by law on jury or court, and should not be suffered. 
Opinion évidence, on the very point submitted for décision, is always 
incompétent. Turning to the patent itself to ascertain its meaning, it 
is first observable that no provision is made for regulating the voltage 
of the lamps. Of this omission plaintifï's expert says "the patent does 
not concern itself (therewith), * * * it is concerned with dynamo 
régulation." The statement quoted is obviously consonent with what 
the patentée says, viz. : that his invention relates "to the charging of 
storage or secondary batteries"; one object being to provide means 
"for the efficient charging of a storage batteiy," in which "the charg- 
ing generator is rendered inoperative upon its functions being accom- 
plished." The natural inference from thèse words is that the genera- 
tor's function is accomplished when the secondary battery is charged. 

Another stated object of the inventer was to "provide automatically 
acting means adapted to permit the generator to résume action inde- 
pendent of the speed at which the train is running." The means for 
arriving at thèse results are shown in the diagram prefixed hereto. 
The main switch {Jf8) is shown open, but, conceiving it closed, the 
path of the main generator circuit is seen passing around a solenoid 
core {Ji-O) in and through the current coil {^-1). A suffîcient increase of 
current draws up the core ; such core movement afïects (through lever 
38) the carbon pile résistance (4) mounted in the field circuit of the 
generator, and so in a manner confessedly old restores the current to 
normal. 

But if no more in the way of régulation were done than this, the 
announced object of the patentée vvould fail, for no means would ex- 
ist of preventing battery overcharge. This Thompson effects by what 
he calls a "relay" comprising the "voltmeter coil 26," in conjunction 
with "contact member 27" ; an apparatus which when the battery volt- 
age is high enough, will move the "contact member" so as to energize 
coil 32, and that in turn attracts the armature 33, and so closes a cir- 
cuit from the battery through coil 36, which acting on core 37, pro- 
239 F.— 55 



866 239 FEDERAL REPORTER 

duces r^ovement of the same lever on which the current coil opérâtes, 
and increases résistance in the carbon pile, thus diminishing the gen- 
erator current flowing through the main circuit, until (the battery cur- 
rent overcoming that from the generator) the core (44) of the main 
switch drops, the switch opens and the generator îs out o£ service. 

When the battery has discharged to the predetermined lirait the 
■'contact member" (27) produces an engagement at 29, coil 31 is en- 
ergized, armature 33 moves to its core, and coil 36 is disconnected. 
This brings the parts of the carbon pile doser together, lowers résist- 
ance in the field circuit, enables the generator to pick up, whether the 
car is going at or in excess of critical speed, and the main switch closes, 
re-establishing the main circuit. Voltmeter coil £6, however, opérâtes 
slowly, so that not until the "contact number 27" re-establishes contact 
at 30, does the cycle recommence. 

[2] That this is possible round of movement in the apparatus shown 
is not denied, but is said to be too literal, or (in the language of an 
expert) does not seek to find out what the patent discloses "as an 
operating device." This phrase seem's to suggest that the court must 
read into the spécification what might hâve been donc with the tools 
or means mentioned by the inventer. Undoubtedly he is entitled to 
ail the fairly disclosed possibilities of his invention, whether specific- 
ally described or not, unless he has foregone a part of his right by 
limitations in his claims ; but where the claims are for combinations 
of old éléments, and the invention is in the combining, it is essential 
to discover, not what somebody else could do with those cléments, but 
what the patentée did with them. The old question recurs: What 
was this particular patentee's contribution to die sum of huraan knowl- 
edge? 

Thompson says in so many words that coil 36 (the voltage coil) will 
"exert a powerful eflfect" on the field circuit, and such would naturally 
be the case by reason of the distance from the fulcrum at which pow- 
er is applied. And it is "in this manner" that the current is reduced 
or "substantially terminated," and (continues the spécification) this 
action results "in the absolute prohibition of any current being forced 
through the charged cells. The lamps are then operated by the bat- 
tery, the generator giving no output." And when the battery voltage 
has fallen below the arranged limit, the apparatus described "permits 
the generator safely to résume action" and "normal charging condi- 
tions are again resumed." 

To us it is clear from the foregoing that the patentée did not de- 
scribe nor invent, a régulation by or through a voltage coil; he has 
such coil, and it is useful in his System for the designed purpose — i. 
e., the disconnection of the generator at the appointed time, and that 
time was when the battery was substantially charged ; further he wish- 
ed to do this because he desired the prohibition of any current through 
the charged cells. It will not do for plaintiff's expert to say that 
Thompson did not mean "any current" ; neither witness nor court can 
déclare that a man did not mean (and is not bound by) what he said 
in so solemn a document as a patent spécification. 

The resuit is that when plaintiff asserts that the opération of coil 
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36 is to supersede the current coil and assume control of the opération 
of the regulator (i. e., résistance pile), when it is necessary to protect 
tlie battery from overcharge, the statement is only true in the sensé 
that plaintifF can take and has taken (in its commercial installation) 
the familiar electrical appliances enumerated in the spécification, and 
so rearranged them as to regulate by a voltage coil; but the voltage 
coil of the patent as described, only régulâtes in the sensé of stopping ; 
that was what the patentée wanted, and he evidently wanted it because 
he devised an apparatus for preventing any current passing through 
charged cells. 

The record is full of lectures by the experts on the meanings found 
by them in the spécification language ; a proposition probably as cru- 
cial as any (in arriving at compréhension of plaintiff's contention) is 
one of Mr. Hammer's (expert for plaintiff). He was asked whether 
the patent disclosed régulation by core 36, or a System in which that 
coil acted to disconnect the generator and do no regulating; and he 
answered "it does both, * * * jj. ^^^y ^q eJther. if properjy ad- 
justed and prepared for that purpose." This is probably quite true, 
in the sensé that a voltage coil will perform either function ; but the 
question before us is, what will the voltage coil of Thompson do, 
"substantially as described"? The quoted words being implied in 
every claim. The answer is that it disconnects and does not regulate, 
and there is nothing in the patent to show that Thompson wished it 
to regulate, and much to prove that he did not. He said he wanted 
a "normally ineflfective voltage pile," and the only work suggested for 
it is to exert a "powerful efifect" on the résistance, to the end that 
an "absolute prohibition of any current" through the charged cells may 
resuit. 

[3] The System of the patent, thus interpreted, is compréhensible, 
and so far as we can learn novel ; to go further is to rewrite the 
spécification. The defendant's System is one of admitted régulation 
by the action of current and voltage coils, so adjusted for amperage 
and voltage as to enable the core of each coil to act on one end of 
the résistance pile. The voltage coil is connected across the generator, 
and not (as in the patent) across the battery circuit. No more detailed 
description of this device need be given, as its construction and opér- 
ation are not in dispute. 

The defendant's device, compared with that revealed by the patent 
does not infringe claim 4, because it is a wholly différent scheme or 
System; but more specifically it possesses no "voltage coil connected 
across the charging circuit" functioning or capable of acting in the 
only way Thompson disclosed his voltage coil as functioning, and the 
only way he thought of using this pièce of old apparatus, viz. by add- 
ing the puU of the voltage coil to whatever strength the current coil 
might exert, whereas the defendant's voltage coil itself régulâtes the 
generator output, whenever it is active, and then it alone pulls on the 
résistance, wholly superseding the current coil. This the patented 
System could not be arranged to do, without a redistribution of parts 
not suggested by the patent. Claim 13 is not infringed, because de- 
fendant's Structure has no means "adapted upon the voltage of the 
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battery attainiiig a certain value, to render the voltage coil effective in 
controlling the generator current," viz. the System of relays by which 
coil 36 is put into the battery circuit. Nor can any équivalent for this 
élément be found in defendant's apparatus. It was said by Mr. Ham- 
mer that défendant had no relay, but did hâve means for rendering the 
voltage coil effective. This is true, but they are not plaintiff's means, 
and are not asserted to be, except by so reading the patent that any 
means productive of régulation by voltage, infringe. We hâve already 
indicated our opinion that this patent reveals no intent to regulate 
by voltage, except as stoppage is régulation; but, even on plaintiff's 
reading, ail means of control by voltage cannot be covered. If claim 
12 be more than an aggregation, the patented combination is not in- 
fringed for the same reasons hereinabove stated as applicable to 
claim 13. 

The remaining claims in suit (9, 10, and 11) cover combinations, 
whereof the élément not appearing in other claims is, as phrased in 
claim 9 "means adapted automatically to complète a shunt about (the 
current) coil, upon the voltage of (the) generator falling below that 
of (the) battery." As was stated of record below, "shunts are the A 
B C's of tlie electric System," and plaintiff relies, not on the fact that 
the patentée shunts the current coil, but that the combination of ap- 
paratus described coacts to produce some new resuit. Référence to 
the spécification shows that the object of this short circuiting is to 
prevent the current coil having any effect on the dynamo, when the 
generator is speeded up from rest, which would be the case if contacts 
62 and 5S were not closed when the main switch is open, thus short- 
circuiting or shunting the current coil out of the main circuit. 

But if this application of electrical usage has been made before for 
substantially the same purpose, it cannot be used to vivify and vali- 
date a combination claim, which, with this shunting omitted, would 
confessedly be worthless. The patents to Bliss, 799,516 and 799,520, 
plainly reveal shunting contacts used for the purpose in question, and 
it was admitted by plaintiff's witness, that if BHss' System (designed 
for a plurality of cars) could be used on one car, it showed the very 
thing used by défendant, and used for the same purpose. No satis- 
factory reason is given for the assertion that the shunting contacts of 
Bliss depended for utility on a plurality of cars. It was admitted that 
the "mechanism was there," but was not "very useful." 

Jepson, 981,198, shows and describes shunting contacts, which clear- 
ly do eut out the current coil when the generator is picking up. It is 
contended that, because the styles of contact vary from those disclosed 
in the patent before us, no limitation is imposed by the référence. But 
the question is whether the defendant's apparatus does or does not 
contain a short-circuiting or shunting device, similar to and serving 
the same purpose as, that disclosed by the prior art patents. We feel 
assured that it does, and that therefore such apparatus cannot 
infringe. So far as Thompson's rights go, any one can do what Bliss 
and Jepson did ; whether the combination of the patent, in the exact 
form disclosed, is or is not valid, need not be decided. 

The sum of our décision is that, reading the patent according to its 
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plain words, and not admitting the glosses and amendments volunteer- 
ed by plaintiff's experts, no infringement is shown ; therefore the de- 
cree below is reversed, and the cause remanded, with directions to dis- 
miss the bill, with costs in both courts. 

COXE, Circuit Judge fdissenting). This action was brought upon 
daims 4, 9, 10, 11, 12 and 13 of the Thompson patent, No. 1,070,080. 
It was tried by Judge Hazel who heard the testimony of most of the 
important witnesses in open court and, after giving the testimony care- 
ful considération, he concluded that the daims above enumerated were 
vah'd and infringed. Subsequently a motion for a rehearing was made 
and the cause was reargued before Judge Hazel who again considered 
the issues with care and reached the same conclusions, fihng an amend- 
ed opinion restating his views. 

The impression which I obtained at the argument, and which has 
been strengthened by an examination of the évidence and of Judge 
Hazd's opinions, is that Tliompson made an unquestionably meritori- 
ous advance over the prior art. His was not a broad generic inven- 
tion but constituted a highly useful advance in an important branch of 
industry. Judge Hazel took unusual care in the examination of the 
testimony and exhibits and, being convinced of the great utility of the 
invention, has overruled the défenses, most of them being technical in 
character. It seems to me that this meritorious patent can be de- 
feated only by taking a circumscribed view of the invention and an 
erroneous view of the prior art. Thompson unquestionably made an 
advance in the art of electric car lighting. His patent can be defeated 
only by limiting it to the précise construction shown. Why should it 
be so limited? It should be so construed as to give him the fruits of 
the improvement he has made. 

The décision of the District Court, after an usually careful con- 
sidération of the prior art, has given him this and nothing more. I 
think it unnecessary to go further into détails. To do so would simply 
involve a restatement of the propositions discussed and decided in the 
opinions below. 

For thèse reasons I feel constrained to dissent. 



REED V. CROPP CONCRETE MACHINERY CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. October 3, 1916. Rehearing De- 

nied January 2, 1917.) 

No. 2292. 

1. PATENT.S ©=5112(4) PrIOEITT OF INVETv'TION — DECISION OF PATENT OFFICE. 

A finding by the Patent Office In interférence proceedings of priority of 
Invention in favor of one applicant, and the issuance of a patent to him, 
créâtes a strong presuinptlon that he was the fii'st inventer as agalnst the 
other parties to the proceeding, which can be overcome only by the most 
convincing and satisfactory évidence. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 165.] 

®=>For other cases see same topic & KBY-NUMBER in ail Koy-Numbered Digests & Indexes 
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2, Pate>''tis <S;=5l06(2) — Judgment in Inxebfebence Pkoceedings — Scope — 

DiSCLAIMER. 

Under rules of practlce of the Patent Office No. 107, whlch pro vides tliat 
any party to an Interférence may flle a dlsclaimer of the invention of "tlie 
particular matter In Issue," In wlileh case judgment sliall be rendered 
against liim', such a dlsclaimer only extends to the particular claim or 
claims as to whlch the Interférence has been declared, and the judgment 
following does not affect the question of invention as to other claims, 
although they may contain other Interfering matter. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 147.) 

3. Patents ®=>328 — Validity and Infbingement — Concrète Mixer. 

The Reed patent. No. 981,111, for a concrète mixer, claims 1, 2, and 11, 
held valid and infringed, claims 7, 12, 13, 17, 18, 19, 20, and 21 held not 
infrlnged by the patentée in the Cropp patent. No. 047,196, on the ground 
that whatever of patentable novelty Is thereln shown Is covered by the 
prior Cropp patent. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of IlHnois ; Arthur L,. Sanbom, 
Judge. 

Suit in equity by Matthew Howard Reed against the Cropp Con- 
crète Machinery Company and Andrew J. Cropp. Decree for défend- 
ants, and complainant appeals. Reversed. 

For opinion below, see 218 Fed. 643. 

Appeal from decree dlsmisslng for want of equity bill to restrain alleged in- 
Iringement of certain claims of United States patent No. 981,111 to Reed. Ap- 
pellant, Reed, and his compaxiy, the Standard Scale & Supply Company, v,-ere 
in the business of making and selliiig scales and gas englues, but not concrète 
mixers. Appelles Cropp was engaged in devislng and constructing concrète 
mixing machines, and had used some of the Reed engines, whlch were adapted 
to furnish power for such machines. I>ate in 1907 Reed met Cropp at the 
Chicago Cément Show, and was evidently impressed with Gropp's ideas of 
roiicrete machinery, although Cropp then had no patents. Shortly afterwards 
rhey arrangwl an agreement for Cropp to make hls mixers and sell thcm 
through Reed 's company. Cropp began building machines, and under date 
of March 2, 1908, entered into a written contract with the company whereby it 
was to hâve the sole and exclusive right in the United States and elsewhere 
to sell "the concrète mixing machines devised and mamifactured by or under 
the supervision of second party" (Cropp) for one year, and as much longer as 
they could agrée; Cropp to receive a stipulated price for each machine. The 
I£eed engine was to be used, and Cropp was to protect the company against 
actions for Infringement. 

The following 3Îay 7th they entered into another contract, superseding the 
iirst. By It the company on certain conditions assumed certain of Cropp's 
financlal obligations, and Cropp conveyed to the company mixing machines 
and parts thereof as enumerated, and thereafter the company was to manu- 
facture and sell the "Cropp mixing machine" and to hâve "the sole and ex- 
clusive right for tlie manufacture and sale of said concrète mixing machines 
in the United States" and ail foreign countrles, and the company "will pro- 
\ide for the manufacture of the Cropp mixers, furnishing ail necessary ma- 
terial and labor," and Cropp agi'eed to superintend the manufacture and 
construction of the mixers and assist in their sale, and was to receive from 
the company $50 for each mixer sold up to 50, and $40 for each one In excess 
of 50. Cropp agreed as before to protect the company against actions for 
infringement in the use of his (Cropp's) "machine" or "devices." The term 
of the contract was until January 1, 190Ô, and as much longer as the 
partie.^ eould agrée. The évidence is Indefinite and uncertaln as to what 
m.Tchines were constructed during the existence of the contractual relation. 



<iÎ3=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexea 
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But It seems that at the Hme the second eontract was made at least one 
machine had been completed, which embodied substantlally the claims which 
are the subject-maiter of this litigation, except claims 1, 2, and 11. 

August 8, 1908, Cropp filed in the Patent OfHce his application for improve- 
ments in concrète mixing machines. His patent, No. 917,196, was granted 
January 18, 1910 ; its gênerai scope appears from his claims 9 and 15, which 
are typical of those that bear on this controversy, and read as foUows: 

"9. The rotary mixing réceptacle havlng at lis receivlng end a charging 
device consisting of a centrally apertured disk secured to the réceptacle, and a 
séries of blades extending at thelr outer ends from the disk inwardly and 
diagonally with respect to the réceptacle for a short distance from the disk 
for the purpose of dlrectlng the material into the réceptacle, said blades 
having their portions adjacent to the disk of substantlally the same width 
as said disk from the opening thereln to its perlphery and their Inner portions 
wldened." 

"15. In a mixer, in combinatlon, a revoluble drum havlng an apertured disk 
at Its recelving end, means within the drum to agitate and mix the material, 
a continuons séries of circularly arranged charging pockets located at one end 
of the drum within Its cylindrical wall and closed at their outer ends and 
havlng their outer portions of substantlally the same wldth as the said disk 
from the opening thereln to its periphery and thelr inner portions wldened, 
and means to introduce material to the inlets of the pockets." 

On September 28, 1908, Reed flled his application for the patent hère in 
Issue. In both applications, as well as In some of the claims of both the 
liatents as granted, there is shown an inner head whose perlphery contacts 
with that of the drum and which has openings near the outer edge for the 
materials to pass through. Each likewise shows claims for improvements in 
the discharging end of the drum, not hère In issue. Varlous claims of Reed's 
patent deseribe a séries of charging blades extending diagonally inwardly 
from the flange of the drum at the receivlng end, the blades o^erlapping at 
their inner ends. It appears that August 14, 1908, between the fding dates of 
Cropp and Reed, Sanborn filed application for a patent for improvements on 
such mixers, havlng, llke the other two, for One of its ob.iects the introducing 
of material into the drum at one end near its periphery "euabling a low 
charging chute to be employed" and describing a séries of diagonally and in- 
wardly projecting blades and pockets not far dlfCerent from the other two. 

On suggestion from the Patent OfBee, Oropp and Reed iucorporated in 
their applications Sanborn's claim 5, and tbereupon interférence was de- 
clared thereon ; such claim belng as foUows : "In a mixer, in combinatlon, a 
revoluble drum, means thereln to agitate and mix the material, a continuous 
séries of circularly arranged charging pockets located at one end of the 
drum within its cylindrical wall and closed at thelr outer ends, the open in- 
lets of the pockets being tumed toward the axis of the drum, a circular head 
having Its periphery contacting with the tops of the pocket walls and set in 
from the adjacent end of the drum, and means to introduce material to tlie 
inlets of the pockets outside of said head." 

Prier to the date flxed for filing prelimlnary statement, Cropp filed a dis- 
clalmer as to said claim, declarlng he was not the first inventor thereof, and 
amended his application accordingly, whereupon his patent was granted. 
Thereafter Reed, by his attomey, also flled disclalmer of the claim, wherein 
It is recited that Sanborn had assigned to Reed his entire interest in the 
Sanborn application, and that Reed "hereby disclalms the subject-matter 
eovered by said interferlng claim, and requests said interférence be dissolved 
and the claim allowed to Sanborn." The Patent Office dismissed Reed's dis- 
clalmer on the ground, among others, that It was not executed by Reed, but 
by hls attoiTiey. Thereupon there was filed In the Patent Office a con- 
cession of priority of the Invention Involved by Sanborn to Reed, which con- 
cession being found by the Patent Office to be in accordance with the rules, 
the claim in interférence was awarded to Reed, and the patent In issue to 
Reed ^^as issued Junuary 10, 1911, wherein the claim in interférence became 
the first claim of his patent. December 31, 1912, patent to Sanborn was 
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Issued. The clalms of the Reed and Cropp patents, barrlng Eeed's clalnis 1 
and 2 subsequently added, are substantially like those of thelr applications as 
of ttie time when Sanborn's claim 5 was suggested to them. 

Xhe relations between Cropp and Reed terminated at expiration of the 
contract. Cropp organlzed appellee Cropp Machinery Company, which pro- 
ceeded to make Cropp mixers. The litlgation between Reed and Cropp, and 
their respective companies, soon began, and bas slnee been in active opera- 
Pio. 1. Mon, although it does not appear that any 

considérable number of mixers bave been 
made >by elther party. This action is bas- 
ed on an alleged infringement by Cropp and 
hls Company in making and selling two mix- 
ers to one Wahl, which it Is claimed em- 
body In their constructions clalms 1, 2, 7, 11, 
12, 13, 17, 18, 19, 20, and 21 of Reed's patent. 
The commercial Cropp machine, which also 
fairly shows the construction of the Wahl ma- 
chines, as to which the Infringement Is charg- 
ed, Is shown by Fig. 1. 

Charles M. Clarke, of Pittsburgh, Pa., and Otto R. Bamett, of Chi- 
cago, III., for appellant. 

Glenn S. Noble, of Chicago, 111., for appellees. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). It 
is not seriously contended that claim 1 of the patent does not read 
upon the Wahl structure. The distinctive feature of this claim, viz. 
"a circular head having its periphery contacting with the tops of the 
pocket walls and set in from the adjacent end of the drum," is prés- 
ent in the disk or ring D. While the précise function of this inner 
contacting ring is not clearly shown by the évidence, it is apparent 
that it may serve the purpose of stifïening the blades and better hold- 
ing them in relative position, as well as helping to form a sort of wall 
to keep the materials from flowing back into the charging end. In 
the many cuts of complainants' commercial machine shown in the 
catalogues in évidence, this inner ring or head is nowhere shown : 
but this would not warrant the use of it by another in violation of 
a valid patent therefor. 

[1] The question of priority involved in the interférence having 
been thus settled in Reed's favor, and patent including the claim in 
interférence awarded to him, in this suit for infringement thereof 
against Cropp and his privies, there arises a strong presumption in 
favor of Reed's priority, which can be overcome only by évidence of 
a most convincing and satisfactory nature. Smart v. Wright (8th C. 
C. A.) 227 Fed. 84, 141 C. C. A. 632 ; Computing Scale Co. v. Stand- 
ard Computing Scale Co. (6th C. C. A.) 195 Fed. 508, 515, 115 C 
C. A. 418; Hillard v. Remington Typewriter Co. (2d C. C. A.) 186 
Fed. 334, 108 C. C. A. 534; Novelty Glass Co. v. Brookfield (6th C. 
C. A.) 170 Fed. 946, 955, 95 C. C. A. 516; Stonemetz, etc., Co. v. 
Brown, etc., Co. (C. C.) 57 Fed. 601, 604; Kirk v. Du Bois (C. C.) 
33 Fed. 252; Celluloïd Mfg. Co. v. Chrolithian CoUar & Cuff Co. (C. 
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C.) 24 Fed. 275 ; Wire Book Sewing Machine Co. v. Stevenson (C. 
C.) 11 Fed. 155. 

But Cropp does not undertake to impeach his disclaimer by raain- 
taining that he was the first inventer of the combination having this 
inner contacting head. On the contrary, he insists, not only that he 
did not invent it, but also that Reed was not the first inventer. It is 
claimed that the fihng by Reed of a disclaimer in favor of Sanborn of 
the claim in interférence of itself sufficiently shows that Reed was not 
the inventor. The record discloses a disclaimer by Reed of the claim 
in interférence, which disclaimer the Patent Office dismissed as being 
irregular. Thereafter Sanborn filed a concession of priority of in- 
vention to Reed, as indeed the preliminary statements by Reed and 
Sanborn in the interférence proceedings showed the invention to hâve 
been first made by Reed. Thèse things are proper to be considered in 
évidence with ail the oiher évidence on the subject of whetlier Reed 
was in fact the first inventor. If Sanborn was the original inventor 
of this feature, then Reed was not, and he could not in such case 
prevail upon his claim 1. Thèse matters were before the Patent Office, 
and the patent was granted to Reed. We cannot hold that by merely 
showing the disclaimer of Reed, which was filed and subsequently dis- 
missed by the Patent Office, Cropp, the alleged infringer, has thereby 
sustained his burden of estabhshing that Reed was not the first in- 
ventor; and so claim 1 must stand, unless otherwise overcome. 

Patents to Ransome, No. 416,950, and McKelvey, No. 663,999, are 
cited in the prier art as to such use of the inner head or ring. We do 
not find disclosure in either of thèse patents responding to the éléments 
of the combination of claim 1 in respect to an inner circular head 
having its periphery contacting with the tops of circularly arranged 
charging pockets, located as described in the claim. The record dis- 
closing nothing further which would tend to show that Reed was not 
the first inventor of the combination with such inner contacting ring 
or head, appellees hâve failed to overcome the presumption that he was. 

[2] Respecting claims 2, 7, 11, 12, 13, 17, 18, 19, 20, and 21, it is 
earnestly maintained that their détermination must follow that of claim 
1 for two principal reasons — first, that they describe the same inven- 
tion or device as claim 1, and that the award to Reed of the interfér- 
ence necessarily carried with it thèse other claims ; and second, that 
even if they described an invention différent from that of claim 1, yet 
since they are similar to some of Cropp's claims thèse might hâve been 
brought into the interférence proceeding, and that the détermination 
of the interférence not only adjudicated the claim specifically there in 
issue, but ail other claims common to any two or more of the applica- 
tions, though not within the scope of the interférence claim, which 
might by appropriate proceedings ha\'e been brought into the inter- 
férence. 

As to the first of thèse contentions : Reed's claim 1 does not in our 
judgment describe a structure like his other claims (except 2 and 11), 
which are alleged to be infringed, nor that of Cropp's typical claims 
9 and 15. Said claim 1 describes the combination of a revoluble drum, 
means therein to mix the material, "a continuons séries of circularly 
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arranged pockets located at one end of the drum within its cylindrical 
wall, enclosed at their outer ends, the open inlets of the pockets being 
turned toward the axis of the drum," and the circular inner head 
with its periphery èontacting with the tops of the pocket walls. The 
circular arrangement of the pockets means that they extend about the 
inner surface of the drum. There is no requirement that they be over- 
lapping or of any particular size or shape, save only that they be closed 
at the outer end, and open on the side toward the axis of the drum, 
which means nothing more than their tops shall be open. But the élé- 
ment of a central partition contacting with the tops of the blades is 
wanting in Cropp's as well as in Reed's other claims, except 2 and 1 1 . 
We cannot hold that Cropp's diagonal blades, manifestly spaced apart 
to form pockets, and sufficiently far apart to permit material being 
forwarded between them, is the équivalent of the inner head of Reed's 
claim 1. The fact that a drum with a séries of diagonal charging 
blades may be revolved at a speed which will forward the material to 
be mixed, and while revolving prevent the mixed material from flow- 
ing back, is a resuit which might be accomplished with a single diag- 
onal blade if the drum were revolved fast enough. To the extent 
that the inner contacting head may hâve utility in holding the material 
from overflowing the blades and running back, that élément is found 
in the claim in interférence, which is Reed's claim 1, and also in Reed's 
claims 2 and 11, but is not found in Reed's other claims in suit, nor in 
Cropp's claims 9 and 15. 

It does not appear which of the Reed and Cropp original claims 
were deemed in the Patent Office to show the équivalent of Sanborn's 
claim 5, but probably it was those claims in each which described an 
inner head or partition, whether, as in Sanborn's claim 5, having its 
periphery contacting with the tops of the pocket walls, or, as in certain 
of the Reed and Cropp claims, with the periphery contacting with 
that of the drum. Claim 2 is like claim 1, save only that it shows the 
inner head as "centrally apertured." Claim 11 describes the blades, 
and an "apertured disk set in from the front end," and we find in 
both thèse claims the équivalent, variously expressed, of invention in 
claim 1, and therefore included in Cropp's disclaimer, and in the award 
to Reed of the issue in interférence. But, as above indicated, we find 
that the others of the above enumerated claims of Reed, describing as 
they do an invention différent from that of claim 1, were not so in- 
cluded or determined. 

The second contention is predicated upon the gênerai rule that : 

'Wheo the second suit Is upon the same cause of action and between tbe 
same parties as the flrst, the Jiidgment in the former is conclusive in the 
latter as to every question which was or might hâve beon presented la the 
flrst action." 

Rule 109 of the Rules of Practice of the Patent Office is cited to 
show how other claims common to any of the applicants might be 
brought into the interférence, and décisions of Commissioners of Pat- 
ents and of the Court of Appeals of the District of Columbia are cited 
to show that under certain circum stances a second interférence will 
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not be allowed in the Patent Office on daims which miglit hâve been 
included in the first. The rule provides that : 

"Aa applicant involved In an interférence may, at any time witliin thirty 
days after the prellminary statements (referred to In rule 110) of the parties 
hâve been received and approved, on motion duly made as provided by rule 
153, file an amendment to his application containing any clalms which in his 
opinion should be made the basis of interférence between himself and any 
of tlie other parties. Such motion must be accompanied by the proposed 
amendment, and when in proper form will be transmitted by the examiner of 
interférences to the primary examiner for his détermination," etc. 

If it be assumed that the rule has application to claims existing at 
the time the interférence is declared, and is not limited, as its wording 
might indicate, to claims afterwards first made by amendment, it would 
seem that néither the rule nor rulings apparently made under it would 
hâve application to a case such as this, where disclaimer was filed 
before time fixed for preliminary statements, in view of rule 107, which 
is as follows: 

"An applicant Involved in an interférence may, with the written consent of 
the assignée, when there has been an assigument, before the date fixed for 
ihe flling of his preliminary statement (see rule 110), in order to avoid the 
lontinuance of the interférence, disclaim under his own signature, attested 
liy t\vo witnesses, the invention of the particular mattei' in issue, and upon 
such disclaimer and the caiieellation of any claims involving such interferinj,' 
inatter judgment shall be rendered against him, and a copy of the dis- 
( laimer shall be embodied in and form part of his spécification (see rule 182)." 

This rule seems to contemplate that the disclaimer shall extend only 
to the particular claim or claims as to which the interférence is de- 
clared. To avail of the rule the applicant must disclaim invention "of 
the particular matter in issue," and must cancel "any claims involving 
such interfering matter." By implication other claims, involving other 
interfering matter, remain unaffected, as though no interférence had 
been declared. 

Finding, as we do, that Reed's claim 1 does not include the inven- 
tion shown by his other claims (except 2 and 11), of which infringe- 
ment is diarged, and concluding that thèse other claims, common as 
they were with claims of Cropp at the time the interférence was de- 
clared, are not affected by the détermination of the claim in inter- 
férence, we must look to the évidence which the record discloses to 
détermine whether or not the District Court properly decided the ques- 
tion of priority as between Reed and Cropp, respecting the invention 
shown in thèse other claims of Reed, as well as in the ctoims of Cropp, 
and which are embodied in the Wahl machines, minus the inner con- 
tacting head or ring thereof. 

[3] Cropp's apphcation was filed August 8, 1908, and Reed's Sep- 
tember 28, 1908. Cropp's patent was granted January 18, 1910, and 
Reed's January 10, 1911. Each has undertaken to carry back his date 
of invention, but the évidence on that subject, aside from that afiforded 
by the record in the Patent Office, is too indefinite, inconclusive, and 
unreliable to warrant the finding that either has shown a date of in- 
vention pnor tothat of the other, and the District Court, which saw and 
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heard the évidence, made fair estimate of the probative value oî their 
testimony on that subject in saying in its opinion: 

'•There is nothing worthy of attention in tlie testimony tending to show 
any date of the inventions earller than the respective applications." 

ît might be said that the situation of the parties as disclosed by the 
record points more strongly to Cropp as the inventer. He was con- 
cerned with the devising and building of concrète mixing machinery, 
and evidently satisfied Reed that he had ingenuity and ability along 
that hne, else Reed would not hâve entered into the contract for financ- 
ing Cropp. Until meeting Cropp, Reed had no expérience with con- 
crète machinery, save only that his company sold engines suitable to 
furnish power for operating mixers. Under the first contract Reed's 
company was to handle the mixers built and devised by Cropp, and 
under the second Cropp was to superintend construction, ànd the com- 
pany was to manufacture and sell "Cropp mixers." The contracts 
were drawn by the company, and provided for its exclusive right, for 
practically the entire world, to manufacture and sell "Cropp's mixers" 
for the limited pcriod of the contract, and Cropp agreed to protect it 
against actions for infringement in handling Cropp's "machine" or 
"devices." In making Cropp's "mixers," "machines," and "devices" 
the subject-matter of the contract, and conferring on the company ex- 
clusive rights in regard to them, the parties must hâve had in view 
something definite and distinctive, existent or prospective, as to which 
an exclusive grant by Cropp might raean something. 

To show that Reed had mechanical and inventive genius, a number 
of earlier patents to him were shown in évidence, ail of them in regard 
to improvements in weighing devices. It does not appear, however, 
that Cropp had any prior expérience in the matter of securing patents, 
and such was the situation of the parties that, had Reed been so dis- 
posed, his far larger expérience in such matters would hâve been help- 
ful in appropriating ideas and developments of Cropp manifested be- 
fore or during the existence of the contract. 

At any rate, a review of the record does not satisfy the inquiring 
mind that the invention involved in thèse other claims is that of Reed 
rather than of Cropp, whose application was first filed and patent first 
granted; and compelled as we are to look to the filing dates of the 
i-espective applications as the most reliable évidence showing priority 
of invention, we find priority in Cropp as to any invention shown in 
claims 7, 12, 13, 17, 18, 19, 20, and 21 of the patent in suit, so far as 
they are readable on the Wahl mixers. 

We conclude that botJi appellees, in making and selHng the Wahl 
mixers, incorporating the inner head or ring D, contacting with the 
tops of thecharging blades or pockets, infringed claims 1, 2, and 11 
of the Reed patent, and that as to Reed's claims 7, 12, 13, 17, 18, 19, 
20, and 21, in so far as they are readable on the Wahl mixers, as be- 
tween Cropp and Reed, Cropp is the first inventor of any patentable 
novelty therein shown. 

The decree of the District Court is reversed, and the cause remand- 
ed, with direction to the District Court to enter a decree in accordance 
with the views herein expressed. 
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OUl'LOOK ENVELOPE CO. et al. v. GENERAL PAPER GOODS MFG. 

CO. et al. 

(Circuit Court ot Appeals, Second Circuit. January 12, 1917.) 

No. 42. 

1. Patents <S=»167(1) — Consteuction — Spécification and Claims Constru- 

ed togethek. 

It is a gênerai rule of construction of patents that no patent covers ail 
tho inventive conceptions of the patentée existlng at tlie time when he 
procured it, but only such device, with reasonable équivalents of élé- 
ments, as he described and claimed, and what the clalmed invention is 
must be found in the spécification, with such light as the drawlngs may 
throw upon it. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 243.] 

2. Patents ®=3328 — InfbingiEment — Windovv Envklope Machine. 

The Slater patent, No. 89.3,105, for an envelope machine, vi'hieh is es- 
sentially a patch-applying mechanism for maUing window envelopes, and 
which can be used in connection with well-known machines of the prier 
art, held not infrlnged. 

Appeal from the District Court of the United States for the East- 
ern Di.strict of New York. 

Suit in equity by the Outlook Envelope Company and the United 
States Envelope Company against the General Paper Goods Manufac- 
turing Company and others. Decree for complainants, and défendants 
appeal. Reversed. 

Appeal from decree in equity in favor of plalntiffis, entered in the District 
Court, the suit being on claims 5, 14, and 15 of patent No. 893,105 (to Slater"! , 
for an "envelope machine." Claims 5 and 15 of this patent vsfere before this 
court in Outlook Envelope Co. v. Samuel Cupples Envelope Oo., 223 Fed. 327, 
138 C. C. A. 589 (which vi'ill be hereinafter (.-alled the Cupples Case). Claims 
5 and 15 are there set forth (223 Fed. 332, 138 C. C. A. 589), Claim 14 is as 
follov^s: "In an envelope machine, the combination of the followlng instru- 
mentalities, means for applying gum around an opening jn an envelope blank, 
means for feedlng the gummed blank to a pressing mechanism, means for ap- 
plying a patch to the envelope blank to cover the opening, a pressing mechan- 
ism for securely affixing said patch to sald blank, aud means for folding the 
flap of the envelope." 

Benjamin M. Kaye, of New York City (Livingston Giflford and 
Joseph L,. Levy, both of New York City, of counsel), for appellants. 

Frederick P. Fish, Louis W. Southgate, and O. Ellery Edwards, Jr., 
ail of New York City, for appellees. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. The nature of Slater's invention was 
sufficiently stated in the Cupples Case. We now assume that the pat- 
ent is of a primary nature, and that the machine embodying it has 
proved useful and profitable in the art of manufacturing with cheap- 
ness, rapidity, and in great numbers what are called "window enve- 
lopes." The single question in this litigation is whether this defeud- 
ant's device is an infringement. 

<Ê=>For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digesta & Indexes 



878 239 FEDERAL HBPOETER 

It is worthy of note that, while the patent is called one for an "en- 
velope machine," the valuable invention revealed does not purport to 
cover a complète apparatus for manufacturing those articles, but a 
contrivance for rapidly and mechanically providing the "window" of 
an envelope blank with the transparent patch through which the ad- 
dress is to be read. Before Slater, envelope machines of difïering 
types existed in great perfection ; and the patentée recogniz-ed this by 
stating that his "patch-applying mechanism" was shovim and described 
in connection with a pre-existing and well-known style of machine. 
But he further said : 

"I do not confine myself to thls partlcular type of machine; any type of 
[machine], preferably one In which a dwell can be given to the envelope 
blank between the gumming and foldlng mechanism, is adapted to the applica- 
tion of my patch-applylng mechanism." 

Thus, however meritorious the patent, Slater himself defined his 
inventive thought, as limited to a "patch-applying mechanism," where- 
of he showed and described one spécimen, while asserting that it could 
be used and was useful (a) "in any type of envelope machine," though 
(b) "preferably one in which a dwell can be given to the envelope blank 
between gumming and folding mechanisms." 

In view of our opinion in the Cupples Case, it is enough now to 
say that the crucial characteristic of the thing described and iilustrated 
by Slater is that it présents to the creasing and folding mechanism of 
an old envelope machine a blank with the patch already gummed to 
and across the "window" opening; tliat this is donc by interposing 
between slightly modified gumming mechanism and an old folding 
mechanism a new patch-applying mechanism, and that such interpo- 
sition is accomplished by utilizing for the purpose of patch application 
a "dwell" or momentary stoppage of the blank on its way from gum- 
ming to folding mechanism ; which "dwell," or pause, or stoppage, is 
a calcula ted hésitation in the necessary travel of the blank, if not an 
existing characteristic of the machine to which Slater added his in- 
genious device. 

Before considering inf rangement, claim 14 may be studJed; since 
that form of words is in suit for the first time. The gentleman who 
drafted Slater's patent acted as his expert witness herein, and admitted 
that every combination élément in claim 14 would be found in any 
envelope machine capable of making an envelope and applying a patch 
in the course of the making, unless (possibly) a machine were made 
applying the gum to the patch instead of to the blank — a différence as- 
suredly immaterial if the claim is to be taken Hterally. This statenient 
we regard as an admission of what is obvions from the face of the 
claim, viz. : It is so drawn that, unless read in the light of the dis- 
closures of the spécification, it will cover every means now conceivable 
of producing the resuit achieved by Slater. Rarely does any claim 
more plainly require application of the thought stated in Mitchell v. 
Tilghman, 19 Wall. 391, 22 L. Ed. 125, and Hobbs v. Beach, 180 U. 
S. at page 400, 21 Sup. Ct. 409, 45 h. Ed. 586, that the words "as 
described," or "substantially as described," or words of like import 
which refer back to the descriptive parts of the spécification must be 
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iniplied, if not expressed, in anj' claim; for otherwise "the patent in 
many cases would be invalid as covering a mère function, principle or 
resuit, which is obviousîy forbidden by the patent law, as it would 
close the door to ail subséquent improvements." It follows from this 
that claim 14 adds nothing to the strength of the plaintiff's case, which 
substantially rests upon the claims before us in the Cupples Case. 
Whether défendant infringes claims 5 and 15, dépends upon the dis- 
coverv of équivalence. Plaintiff urgcs that under Morley v. Lancaster, 
129 Û. S. 286, 9 Sup. Ct. 299, 32 L. Ed. 715, it must prevail; while 
défendant holds Westinghouse v. Boyden, 170 U. S. 537, 18 Sup. 
Ct. 707, 42 L. Ed. 1136, to be décisive in its favor. We find no such 
contradiction in légal statement as this contention implies. 

Infringement is always a question of fact, the inquiry js whether 
certain things which can be usually seen and handled are to be held 
within or without the protected inventive idea of a patentée. Courts 
and juries, like other men, do not always think along identical lines; 
the opinions of différent men differ widely as to the meaning and con- ■ 
lent of things that ail men can see and handle. But the rule of law 
remains the same ; the results deduced from the f acts differ not with 
the law, but with the opinions entertained as to the probative value of 
visible and tangible phenomena, which are never alike in two litiga- 
tions. This is inhérent in the nature of things. 

In the Westinghouse Case the rule was stated that where the inven- 
tion is functional, and the defendant's device differs from that of the 
patentée only in form or in a rearrangement of the same éléments of 
a combination, the défendant is an infringer. But, even if the patent 
be a pioneer, the "alleged infringer must hâve done something more 
than hâve reached the same resuit. He must hâve reached it by sub- 
stantially the same or similar means, or the rule that a function of a 
machine cannot be patented is of no practical value." In the Morley 
Case it was said that "it is open to a subséquent inventor to accom- 
plish the same resuit if he can by substantially différent means ; though 
where the invention is of a primary character subséquent machines 
which employ substantially the same means to accomplish the same 
results are inf ringements." It is not tr'ue that thèse two oft-cited dé- 
cisions differ as to the law. Both déclare a rule for orderly thought, 
viz. that to justify a decree for infringement of any patent, a substan- 
tial similarity must be found — not in function or resuit, but in the 
means by which the function is accompHshed or the resuit reached 
What can never be regulated by law, prescribed by statute, or estab- 
lished by judicial décision, is to compel ail men to ascribe the same 
importance to the same pièce of évidence. 

[1] The gênerai rule of construction, applicable to patents small 
and great, has often been declared by this court. "No patent covers 
ail the inventive conceptions of the patentée existing at the time when 
he procured it, but only such device (with reasonable équivalents of 
éléments) as he described and claimed." Loraine, etc., Co. v. General 
Electric Co., 202 Fed. 215, 120 C. C. A. 615. And a patentée "ob- 
tains a monopoly only of what he discloses and claims. * * * It is 
in the spécification (with such light as the drawings may throw upon 
it) that we are to fînd what the alleged invention is." Hall-Borchert, 
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etc., Co. V. Ellanam, etc., Co., 213 Fed. 341, 130 C. C. A. 193. The 
generous judgment, and liberality in équivalents which (in respect of 
pioneer patents) are incumbent on ail triers of the facts, can never go 
beyond the limits imposed by this rule. A good illustration of the 
extent to which generosity may go, is found in Treibacher, etc., Co. v. 
Roessier, etc., Co., 219 Fed. 210, 135 C. C. A. 108, where it was point- 
ed out that the "doctrine of équivalents does not confine the patentée 
to équivalents which he has expressly referred to," and under a claim 
which mentioned only an alloy of cerium and iron, the substitution of 
magnésium for iron was held not to avoid infringement. Consolidated, 
etc., Co. V. Metropolitan, etc., Co., 60 Fed. 93, 8 C. C. A. 485, ex- 
emplifies another canon of construction. There one élément of a com- 
bination was a "mechanical-fit valve," but the drawings showed only 
such valve with a knife-edge bearing; yet no restriction upon the 
claim was inferred from this fact, because there was "no suggestion 
that anything dépends upon a bearing of that shape." Conversely, 
_a claim must be limited by the révélations of the spécification and 
drawing, when something does "dépend upon" them; i. e., when the 
form and mode described are as matter of fact, the limitations of 
inventive thought. In such case every claim must be confined by the 
spécification statements, because no patent can go beyond the limits 
of the thought that vivifies it, and justifies the monopoly created there- 
by. This investigation is always one of fact. 

[2] In the présent case we find that défendant produces window 
envelopes exactly like the plaintiffs', and with even greater speed ; but 
he does not interpose between the gumming and folding mechanisms 
of an envelope machine a patch-applying contrivance, but modifies the 
folding (and creasing) apparatus of a previously known machine, so 
that as a part of the act of folding and during its performance the 
patch is applied. Défendant, instead of presenting to the folding 
mechanism a patched blank, introduces into that mechanism one gi:m- 
med, but unpatched, and applies the patch by means of an air blast 
operating through the folding plunger; and he does it without a 
"dwell." We are of opinion that the so-called "dwell" of defendant's 
machine is no more than the instant of time necessary to eflFect a change 
in the direction of the plunger movement. The essential différence 
between such a stoppage and starting in reverse, and the "dwell" of 
the patent in suit, is that it is not a part, nor possible part, of de- 
fendant's method or apparatus, to utilize a pause in the progress of 
the blank, for the purpose of fastening the patch. 

If the device revealed by the patent for feeding and applying win- 
dow patches to a gummed surface is compared with that used by de- 
fendant, there is no similarity. Indeed, the likeness asserted by plain- 
tiff comes down to this — that défendant has a sufficient pause in his 
plunger descent, to enable the envelope blank or the patch, or both, to 
register, and that pressure is then applied to affix the patch to the 
gum. Pressure cannot be patented, nor can any claim cover ail pos- 
sible pressures as an élément in a combination, unless pressure per 
se is functional in the invention, something obviously untrue in this 
instance. 
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Plaintifï's pressure is of a wad of patches actuated by a follower, 
causing the lowest patch to stick to the gum ; def endant's is that of 
an air blast operating upon a single patch inserted in the recessed 
face of the plunger, before the présentation of the blank, and held 
there by suction until the reversai of the air blows it against the gum. 
It is urged that this insertion of the single patch at the time indicated 
is the utilization of a "dwell." The argument fails, because whatever 
stoppage or hésitation there is in the opération of defendant's plunger, 
probably would, and certainly could exist whether the machine was 
making window envelopes or the ordinary kind. Because an ingenious 
device is suggested for creating or utilizing a delay in one species of 
machinery furnishes no reason for finding équivalence in the hésita- 
tions of other machines; and we hâve already stated our finding of 
fact as to defendant's "dwell," if he has one. The truth is that de- 
fendant bas developed a method of making window envelopes with 
machines quite différent f rom those improved by plaintiff ; and both 
machines were known before either improvement was conceived. 

When the patentee's other assertion is tested, vir. that his mechanism 
can be used "in any type of envelope machinery," it is plain that in 
defendant's machine nothing that Slater has disclosed could be used. 
We express no opinion as to whether such possible utilization would 
advance plaintifï's cause. We conclude that claim 5 is not infringed, 
because the défendant has used no means "for feeding the blank from 
the gumming to the folding mechanism with an intervening dwell of 
the blank"; and claim 15 is not infringed, because défendant has no 
"mechanism interposed between the gumming mechanism and flap- 
folding mechanism for applying a patch to the blank." 

We may add our agreement with the statement of one expert, who 
declared that a mechanism by which the patch is applied to the blank 
while it is in motion and during the folding opération was entirely 
novel. That describes defendant's device, which is quite as deserving 
of praise and profit as is Slater's meritorious invention. 

Let decree appealed from be reversed, and the bill dismissed, with 
costs in both courts. 



WHITING-PATTERSON CO. v. OUTLOOK ENVELOPE CO. et al. 

(Circuit Court o£ Appeals, Third Circuit. February 1, 1917.) 

No. 2186. 

Appeal from the District Court of the United States, for the Eastern Dis- 
trict of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit In equity by the Outlook Envelope Company and the United States En- 
velope Company against the Whiting-Patterson Company. From an order (236 
Fed. Q4G) granting a prellminary Injunetlon, défendant appeals. Eeversed. 

Hector T. Fenton and Frederick A. Blount, both of Philadelphie, Pa., for 
appellent. 

J. Bonsall ïaylor and E, Hayward Fairbanks, both of Philadelphla, Pa. 
(6. H. Kennedy, Jr., of Worcester, Mass., and Frederick P. Fîsh, of New York 
City, of counsel), for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit Judges. 
239 P.— 56 
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PEE CURIAM. This is an appeal from an order of the court below grant- 
ing a prelimlnary Injunctlon, enjolnlng the Whlting-Patterson Company from 
making, using or selling a certain machine alleged to infrlnge claims 5, 14 and 
15 of Patent No. 893,105 for an envelope machine, granted July 14, 1908, to 
W. D. Slater, assigner to the United Stntes Envelope Company, the plalntiff. 
Since the décision below, the Circuit Court of Appeals of the Second Circuit 
bas decided the case of Outlook Envelope Co. et al. v. General Paper Goods 

Mfg. Co. et al., 239 Fed. 877, 0. C. A. — , which Involves the claims of 

said patent hère involved. 

In vlew of the further llght thrown on thls patent by such décision, of 
which, of course, the court below dld not bave the beneflt, we hâve con- 
cluded to set aside the Injunction granted below, and remand the case for 
further proceedings. We refrain from expressing any présent view of the 
(luestions involved, feeliug we wlll be in better position to do so after 
proofs taken and on final hearing and decree by the court below. 



DRESNER V. DIAMOND. 
(Circuit Court of Appeals, Seventh Circuit. Deceniber 7, 1916.) 

No. 2349. 

1. Patents ®=»243 — Infbingbment — Combination of Old Eléments. 

Infringement of a patent for a combination of old éléments must be 
predicated on an appropriation of the same éléments or their équivalents 
in the same combination. 

[Ed. Note.— For other cases, sec Patents, Cent. Dig. §§ 382-384.] 

2. Patents <S=>328 — Infringement — Suit Case. 

The Dresner patent. No. 958,860, for a suit case, held not infrlnged. 

Appeal from the District Court of tiie United States for the East- 
crn Division of the Northern District of Illinois. 

Suit in equity by Samuel Dresner against Nicholas Diamond. De- 
cree for défendant, and complainant appeals. Affirmed. 

Rudolph Wm. Lotz, of Chicago, 111., for appellant. 
Charles C. Bulkley, of Chicago, 111., for appellee. 

Before KOHLSAAT, MACK, and EVANS, Circuit Judges. 

KOHLSAAT, Circuit Judge. Appellant filed his bill in the District 
Court to restrain infringement of his patent No. 9,S8,860, for a suit 
case, granted to him on May 24, 1910. The District Court dismissed 
his bill for want of equity, and he has prosecuted this appeal. 

The one claim of the patent reads as f ollows : 

A suit case formed of two hlnged parts, each of said parts comprislng a 
s^iingle slde member having intégral top and end portions and a bottom flap, a 
single bottom member for both of said parts overlapping and secured to the 
bottom flaps, each of said side members belng eut away and rounded at its 
corners and the ends of the top and side portions and bottom flap belng over- 
lapped and secured together, and corner pièces secured over the corners of 
said case, substantially as described. 

This claim was presented in response to the action of the examiner in 
rejecting ail four of the original claims, and was in terms limited to the 

®=3For other cases see same topic & KEY-NUMBER In al! Key-Numbered DIgests & Indexes 
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patentee's spécifie structure. The accompanying drawings of the patent 
illustrate in détail the parts described and referred to in said claim : 



-Pif. r. 




Fig. 7 shows one o£ the hinged 
counterparts of the suit case; nu- 
méral 1 thereof shows the side, 3, 1^, 
and 5 the intégral top, end, and bot- 
toni flap portions respectively. Fig. 
3 shows the single bottom member, 
and Figs. 4 and 5 the reinforcing 
corner pièces. The single bottom 
member, Fig. 3, and two counter- 
parts, like Fig. 7, constitute the three 
main parts of the suit case. The top 
and ends of the suit case are formed, 
as will be readily understood from 
Fig. 7, by bending the extensions 3 
and If. into proper position for that 
purpose. Bottom flap 5 is overlap- 
ped by the bottom member, Fig. 3, 
and the two are stitched together at 
the side edges of the bottom. A 

shoulder strap or corner pièce, Fig. 4, covers each of the top corners 
of the suit case and unités the top and end portions thereof; and a 
corner pièce, shown in Fig. 5, covers each of the lower corners and 
unités the end portions and bottom member of the suit case. The 
free edges of the top and end portions of the case are fastened to the 
usual metallic hinge frames so as to provide a convenient method of 
opening and closing the suit case, the ends of thèse frames being fas- 
tened to the respective ends of the bottom member. The material of 
this bottom, as well as of the other two counterparts of the case, con- 
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sists of stiff cardboard, one surface of which is covered by a thîn veneer 
of leather, so as to give to the exterior of the suit case the proper fin- 
ish. In appellant's commercial form of suit case, the bottom is 
made somewhat difïerently from that described in his patent. The bot- 
tom of the patent appears to be of a solid pièce of uniform thickness. 
In the commercial form the inner cardboard material of the bottom 
is in three sections — one wide section on each side of the bottom next 
the side section, and one narrovv section extending between the wide 
sections along the longitudinal center of the bottom, ail joined by the 
one-piece leather covering in such a manner as to provide a hinge for 
the suit case parts. 

Appellee's suit case, alleged to be an infringement of the patent, is 
constructed in two main parts. Instead of using a separate bottom 
pièce, appellee forms his bottom, as well as his top, integrally with the 
side members; that is, an intégral extension of each side pièce forms 
u half of the bottom of the case. The outer leather coverings of thèse 
extensions are of a little greater width than the inner cardboard ma- 
terial, and overlap along the longitudinal center of the bottom thus 
formed. Thèse overlapping portions are fastened together and to a 
narrow hinge member slightly exceeding the overlap in width and ex- 
tending the length of the Ijottom along the longitudinal center thereof. 

Appellant charges that appellee's device appropriâtes ail of the élé- 
ments of the patent. As was pointcd out by the Patent Office in reject- 
ing ail of the claims originally presented by the patentée, in which re- 
jection appellant concurred, it was not new to make top, end, and 
l)ottom members intégral with tlie side members of a suit case, nor to 
provide a bottom flap for each side section and a single bottom member 
for both of said parts, overlapping and secured to the respective bot- 
tom flaps, nor cut-away and rounded corners for the overlapping of the 
ends and tops, nor metallic frames in a suit case formed of two hinged 
jmrts. Ail of thèse éléments were disclosed in the prior art références, 
viz.: Patent to Frankel, No. 384,969, issued on Tune 26, 1888; Heller 
patent. No. 362,581, issued May 10, 1887; Armbruster, No. 371,405, 
dated October 11, 1887; Nusbaum et al.. No. 561,808, of June 9, 1896; 
Tashjian, No. 785,188, March 21, 1905; Clark, No. 797,495, dated Au- 
gust 15, 1905; and patent to Godeke, No. 939,005, issued on Novem- 
ber 2, 1909. La ter patents are cited by appellee to the same effect. 
Patent No. 305,710, issued September 23, 1884, to J. R. Patton for a 
shcet métal box, and Smith patent, No. 634,507, dated October 10, 
1899, for a paper box, and others, show rounded corners. 

[1] The examiner held that ail the éléments in appellant's device 
were old in the art, and that his invention resided in his particular com- 
bination of old éléments, most of which were covered by the four re- 
jected claims. In such case, infringement, if any, must be predicated 
upon an appropriation of the same éléments or their équivalents in the 
combination of the patent. Electric Railroad Signal Co. v. Hall Rail- 
way Signal Co., 114 U. S. 87, 5 Sup. Ct. 1069, 29 L. Ed. 96. 

[2] In the patent in suit no provision is made in terms for a hinged 
portion. Manifcstly there must be something équivalent to a hinge in 
an operative suit case. In his commercial device the patentée makes 
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a break in the cardboard of the one-piece bottom, as above stated, but 
not in the leather covering. Assuming that this commercial f orm is per- 
missible under the patent, it is apparent that the appellee's device has 
a three-piece cardboard bottom covered by a two-piece leather veneer. 
If the leather covering constitutes the bottom, then the bottom of the 
patented device might consist of an unlimited number of cardboard 
sections. However that may be, the alleged infringing device does not 
respond to the language of the claim in suit, nor is the combination the 
same. Having accepted a patent limited to his spécifie device, the 
range of équivalents is necessarily narrow. He is limited to the one- 
piece bottom. This appellee does not use. Consequently there is no in- 
fringement. 

The decree of the District Court is affirmed. 



AJIERICAN BALL BEARING CO. v. FINCH. 

(Circuit Court of Appeal.s, Slxth Circuit. Febmary 16, 1917.) 

No. 2848. 

1. Patents <S=>328— Validitt and Infringement— Anti-Friction Beaeing. 

The Baker patent, No. 753,820, for an anti-friction bearing for mountins 
and turning the front wheels of an automobile, claim 1, held valid and in- 
fringed. 

2. Patents <©=»42 — Invention— "New Result." 

An invention achieves a new resuit, where a function which Uad beeii 
performed by other means was'performed to an efficient degree by an as- 
sociation of means never before combined, though ail of them were oM. 
and some of the changes seemed to be only in degree. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 49.] 

Appeal from the District Court of the United States for the North- 
ern District of Ohio; John H. Clarke, Judge. 

Suit by the American Bail Bearing Company against Edward B. 
Finch for infringenient of patent. Decree for défendant, and com- 
plainant appcals. Reversed and remanded, with instructions to enter 
a decree for complainant. 

Livingston Gififord, of New York City, for appellant. 
F. P. Fish, of Boston, Mass., for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
HOLLISTER, District Judge. 

DENISON, Circuit Judge. This suit was brought in the District 
Court by the Bail Bearing Company for infringement of Baker pat- 
ent No. 753,820, issued March 1, 1904, upon application filed Feb- 
ruary 24, 1902, for an anti-friction bearing; and plaintifï below ap- 
peals from a decree holding the patent void for lack of invention. 
The patent has to do solely with the means for mounting and turning 
the front or steering wheels of an automobile. According to the now 
familiar practice, the front axle does not turn upon a central pivot, 
but is rigid ; and eacli axle end, which f omis a spindle for the hub, is 
practically hinged to the main axle. At or adjacent to its inner end the 

€=sFar other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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hub spindle carnes, rigidly attached thereto, a vertical pintle, and the 
upper and lower ends of this pintle are pivotally mounted in brackets 
projected up and down from the axle, or are in some other form made 
to constitute a hinged joint betvveen the axle and hub spindle. This is 
known as the steering knuckle, and from the knuckle struèture an angle 
arm projects horizontally and rearwardly. Obviously, pushing or pull- 
ing on this angle arm will turn the hinged wheel one way or the other. 
The rear ends of the two angle arms are operatively connected with 
the steering wheel of the machine. 

The three claims in suit are in the margin/ and, with the foregoing 
explanation, their meaning will be quite clear when applied to the single 
figure of the drawing hère reproduced. 




[1] The substantial question involved in the case is — invention or 
not? Anticipation, in the accurate use of that term, is not claimed. 

1 "1. In combination with the spindle and the hub, two sets of balls iutei- 
posed between said spindle and hub adjacent the ends thereof, sald balls belut; 
of différent slzes, the larger of said balls being located in Une with the 
traction and tread of the wheel, and a steering knuckle carried by said spin- 
dle In juxtaposition to the larger balls. 

"2. In combination with the spindle formed adjacent Its inner end with a 
coUar, a loose cône abuttlng said coUar, a cône on the outer end of the shaft, a 
hub, races for différent sizes of balls in the ends of sald hub, balls arranged 
in said races and engaging the cônes, the larger balls being located in Une 
with the tread of the wheel, and a steering knuckle carried by the coUar of sald 
spindle in juxtaposition to the large balls. 

"3. In combination with the spindle, a coUar carried adjacent the Inner end 
thereof, and the steering knuckle formed intégral wlth said collar, a hub pro- 
vlded at its Inner end wlth spoke flanges, cônes mounted on said spindle the 
inner end of which engages said collar, balls carried In the ends of the last 
hub and engaging the cônes, said balls being of différent sizes, the larger be- 
ing in alinement wlth the spoke flanges of the hub, and means carried by the 
spindle for adjustlng the outer cône." 
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It is conceded, not oiily that each élément of the claim is old, but that 
each élément is found in earlier associations more or less analogous to 
those which it occupies in this patent ; and the question whether more 
than mechanical skill was involved in that readjustment and rear- 
rangement of the éléments which Baker first made is close and diffi- 
cult. From an inspection of claim 1, it is to be seen that Baker's 
thought had to do with the relative positions of the respective ver- 
tical planes of the knuckle pintle, the spokes, and the bail bearings at 
the opposite ends of the hub. The two sets of balls are to be "ad- 
jacent to the ends" of the hub, the inner set is to be "in line with the 
traction and tread" of the wheel, and the steering knuckle (pintle) is 
to be "in juxtaposition to" the inner set. The vertical plane of the 
spokes is practically identical with the line of traction or plane of con- 
tact between the tire and the ground. The ordinary form of bail bear- 
ing hub carried a set of balls near each end and had the spokes mount- 
ed midway of the hub. There was, necessarily, some horizontal space 
between the knuckle pintle and the inner bail bearing. There would 
resuit a distance of perhaps six inches between the plane of the knuckle 
]nntle and the plane of traction. When it is desired to turn the wheel, 
in steering, it will be seen that the knuckle pintle forms the fulcrum 
of a bent lever. G' forms the long arm of the lever, and the distance 
along the hub from the knuckle pintle to the traction plane forms the 
short arm. It was obviously désirable to reduce as much as possible 
the length of this short arm, both in order that the driver at the wheel 
sliould get the benefit of ail possible leverage and in order that the 
reverse strains transmitted from the road through the wheels to the 
steering wheel should be minimized. To get this advantage hubs were 
made as short as possible, and set as close to the knuckle pintle as 
they could be, and this positioning was accomplished in a variety of 
forms. 

It was not an unnatural thought that the very best results could be 
had by getting the tire or spokes and the knuckle pintle into the same 
vertical plane, and so reducing the short lever arm to zéro. This idea 
was worked out sufficiently to be shown in letters patent by Faure, by 
Clubbe, and by Knudsen. In each case, as was necessary, the hub 
was made very large and the spokes correspondingly short. The in- 
ner end of the hub, or spoke-carrying framework, must be of a di- 
ameter greater than the length of the knuckle pintle, in order that the 
wheel might revolve in the plane of the longitudinal axis of this pintle. 
Hère arose at once conflict with other désirable principles. ''I.'he 
knuckle pintle cannot be too much shortened without losing its best 
efïiciency. It is customarily, and hence probably in its best form, not 
less than eight or ten inches long ; and no such sized open hub or cen- 
ter, at least on the smaller wheels, can be provided without creating se- 
rious troubles. It seems inherently probable that this principle of 
construction would not be commercially désirable, and this probability 
is enhanced by the fact that the actual use of the form has been com- 
paratively small. 
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Another method of increasing the steering wheel leverage, and dc- 
creasing reverse strains, was to incline the knuckle pintle f rom the ver- 
tical, or the hub spindle from the horizontal, whereby the point o£ 
ground traction would be more or less approximately in the plane of 
the pintle. This method also had practical disadvantages vvhich havc 
prevented its gênerai adoption. In spécifie instances of this use it has 
been found désirable to minimize the departure from the parallelism 
of the two planes, instead of increasing their convergence, as would 
be natural if the theory were satisfactory. 

What Baker did was to take the common hall bearing hub, which 
he found in use in connection with the ordinary steering knuckle, and 
to move his spoke line or traction line from the center of the hub to 
its inner end, so that his spokes were mounted directly over his inner 
bail bearing. Incidentally, and as perhaps the natural step in connec- 
tion with such mounting of the spokes, he made the inner balls larger 
than those at the outer end of the hub. In this way he reached a com- 
promise between the old and common form, having excessive length 
in the short lever arm, and the theoretically perfect, but practically 
undesirable, Faure form. He materially reduced the practicable length 
of this short arm. He minimized the disadvantages of the old iorm 
and the steering difficulties inhérent therein, and he approximated the 
theoretical advantages of the Faure form, while avoiding the construc- 
tion difficulties which had discouraged its use. We are convinced that 
this was invention. There is no way to demonstrate the rightfulness 
of such conviction ; it of ten seems to be easier to state reasons against 
than for the existence of invention; but our conclusion is fairly indi- 
cated by several considérations. 

The gênerai idea formulated by Baker's fîrst daim has been widely 
adopted ; so it must be clear that the idea is a valuable one, and on its 
disclosure appealed to the art as useful. It now seems to hâve been 
a simple thing to mount the spokes at one end of a hub, instead of in 
the middle, and to make the appurtenant changes; yet the problem 
which Baker solved in this way had been présent from the beginning 
of the automobile art (true, not many years) ; there had been efforts 
to solve it on other principles ; there had been a considérable number 
of patents issued in the immédiate field ; and this simple scheme had 
never occurred to anybody. We are impressed with it as a rather strik- 
ing example of that patentable utility which is strongly indicated by 
the very simplicity of the step, by the repeated, but unsuccessful, reach- 
ings in many directions for the desired resuit, and by the gênerai adop- 
tion of the patented device as soon as the patented discovery was 
made. 

What we said in Cadillac Co. v. Austin, 225 Fed. 983, 990, 141 C 
C.' A. 105, has application liere. To build and mount to the best ad- 
vantage a wheel on a horse-drawn wagon intended for a speed of four 
miles an hour, or upon a buggy intended for a higher speed for a short 
time, is not at ail the same as to make a device of superficially similar 
character intended for use at high speeds and for long periods. The 
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road shocks to an automobile steering gear in actual use reach enor- 
mous totals, in sums of pounds of stress, and strains that to a wagon 
wheel are negligible in an automobile may be fatal. In such an en- 
vironment "questions of invention cannot be decided on prima facie 
rules," primarily applicable to other conditions. The testimony of ex- 
perts points out how Baker's combination avoids, or meets to the best 
advantage différent ones of thèse hub and steering strains. While 
we are mainly impressed by the success with which he meets the chief 
strain involved, the only one of which he speaks in his patent — viz. 
strain upon the entire steering gear — the undoubtedly successful meet- 
ing of other strains upon the hub itself is not without force on the 
question of patentability. 

We do not overlook the argument that Baker made only an advance 
in degree as to the most characteristic materialization of his idea — viz. 
mounting the spokes at one end of the hub. This argument is based 
most typically upon the patents to Sperry and Grant. In each the 
spokes were mounted somewhat on the inner half of the hub — perhaps 
halfway from the hub center to the inner end — but in neither were 
the balls at the inner end either exactly or substantially in the spoke 
and traction plane. Their drawings suggest that each carefully avoids 
the idea which Baker accepts and uses; and since they were both 
striving to lessen the distance between knuckle pintle and spoke pl.ane, 
and since moving their spokes to the end of the hub instead of half- 
way would hâve doubled their gains, observing what they did confirms 
the belief that to mount the spokes at the extrême end of the hub, and 
directly over the balls, was not an obvions step. They seem to déclare 
that they had reached the limit of what was practicable in the sidewise 
shifting of the spokes. 

Knudsen présents, from another angle, the argument of degree. He 
gets his anti- friction balls and his spokes close enough together so that 
the plane of the balls will strike the ground at about the edge of the 
tire, so that if a tire runs flat enough its traction surface may slightly 
overlap the bail plane ; but this is to force a siniilarity. Knudsen did 
not hâve this resuit unless obscurely and incidentally ; he did not de- 
scribe it, and probably did not hâve it at ail ; his tire was not intended 
to run flat. 

[2] The critical fact upon this question of degree, as well as upon 
the whole question of patentability, is that Baker's improvement, while 
in degree, was not merely in degree ; and, while it was a change in the 
location of parts, it was not merely that. In a very proper sensé he 
achieved a new resuit. Of course, the ultimate function was not new ; 
that ultimate function- — minimizing the leverage for reverse strains — 
had been performed even to a greater extent, but Baker realized that 
function to an efficient degree by an association of means which had 
never before been combined. To do this was to get a new resuit in the 
meaning of the patent law, even though ail the cléments were old, and 
even though some of the changes made seem to be only in degree. Ex- 
panded Métal Co. v. Bradford, 214 U. S. 366, 29 Sup. Ct. 652, 53 h. 
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Ed. 1034; Minerais Séparation, Ltd., v. Hyde, 242 U. S. 261, 37 Sup. 
Ct. 82, 61 L. Ed. , decided December U, 1916. 

We think the first claim is valid as broadly as it seems to read ; and, 
as so construed, it is infringed. Défendant has mounted its larger 
set of anti-friction balls adjacent to the inner end of the hub, substan- 
tially, if not wholly, "in line with the traction and tread of the wheel." 
The center of the balls does not register with the center of tlie spokes, 
but nearly so, and the balls project little, if any, beyond the plane of 
the spoke edges. Défendant certainly has taken the substance of what- 
ever utility there is in Baker's relative location of balls, spokes, inner 
hub end and knuckle pintle; and it is not material that by reason of a 
slight departure he fails to get one hundred per cent, of the utility of 
the patented form. 

It is impossible to construe claim 1 as containing those limitations 
found in claims 2 and 3. Giving to thèse limitations their due efïect, 
in order to make thèse claims différent from claim 1, we doubt whether 
claims 2 and 3 are infringed ; but this may be passed without décision. 
Pending this suit, défendant has taken a license and agreed to pay a 
stated royalty, if any one of the claims is sustained, and held to be in- 
fringed, by the final resuit of this suit ; and consequently the issue of 
infringement as to claims 2 and 3 has become immaterial. Whether 
or not an injunction against infringement ought ever to be denied at 
final hearing because of mère lâches, the facts of this case do not jus- 
tify refusing relief for that reason. 

The decree below must be reversed, and the record remanded, witli 
instructions to enter a decree that the first claim is valid and infringed. 
There will be no occasion for an injunction or accounting.^ 

1 Pending this appeal, the parties hâve made a settlement of the œntrovei-sy, 
contingent upon a findlng of infringement. 
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STROMBERG MOTOR DBVIOKS CO. V. ARNSON et aL 
(Circuit Court of Appeals, Second Circuit. January 9, 191T.) 

No. 49. 

l'jiTENTS <S=5324(1) — Appeal — Final Decbee — What Constitutes. 

A decree in an infringement suit on two patents, sustaining the first 
patent and awarding an Injunction and accounting, and dlsmissing tlie 
Mil as to the second, is not a final decree, and tlie complalnant can main- 
tain an appeal therefrom only under Judicial Code (Act Marcli 3, 1911, 
e. 231) § 129, 36 Stat. 1134 (Comp. St. 1913, § 1121), as from an inter- 
locutory decree refusing to grant an injunction, wMch appeal must be 
taken wittiln 30 days. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 600, 604, 605.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Stromberg Motor Devices Company against 
Ludwig Arnson and Alfred Michaelis, doing business as a copartner- 
ship under the name of the Longuemare Carbureter Company. From 
part of the decree, complainant appeals. On motion to dismiss appeal. 
Motion sustained. 

Seward Davis, of New York City, for appellant. 
Frederick Zorn, of New York City, for appellees. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. The complainant filed this bill upon two 
différent patents, one to Ahara and one to Richard. 

July 1, 1915, the District Court entered a decree sustaining the Ahara 
patent with the usual directions as to injunction and accounting, and 
dismissed the bill as to the Richard patent without costs to either party. 

December 28 the complainant appealed from that part of the decree 
dismissing the bill as to the Richard patent. 

Section 129 of the Judicial Code reads; 

"Sec. 129. Wliere upon a hearing in equity in a district court, or by a .ludge 
tliereof in vacation, an injunction shall be granted, continued, refused, or 
dissolved by an interlocutory order or decree, or au application to dissolve 
an injunction shall be refused, or an interlocutory order or decree shall be 
made appolntlng a receiver, an appeal may be taken from such interlocutory 
order or decree granting, continuing, refusing, dissolving or refusing to dis- 
solve, an injunction, or appointing a receiver, to the circuit court of appeals, 
notwithstanding an appeal In such case might, upon final decree vmder the 
statutes regulatlng the same, be taken directly to the Suprême Court: Pro- 
vided, That the appeal must be taken within tiirty days from the entry of 
such order or decree, and it shall take precedence in the appellate court ; and 
the proeeedings in other respects in the court below shall not be stayed unless 
otherwise ordered by that court, or the appellate court, or a judge thereof, 
du ring the pendency of such appeal : Provided, however, That the court be- 
low may, in its discrétion, require as a condition of the appeal an additional 
bond." 

If the decree is interlocutory then the appeal regarded as one from 
the refusai to grant an injunction on the Richard patent does not lie, 

<g:;:3>For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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because it was not taken within thirty days after the entry of tlie de- 
cree. 

But it is contended that an appeal may be taken fropi a severable 
controversy, finally determined by the court, notvvithstanding that othei- 
controversies remain to be disposed of. This is true in an exceptional 
class of cases, where the merits are finally disposed of and nothing 
remains to be donc but to enforce the decree by exécution, notwith- 
standing that there remains an accounting, not asked for in the plead- 
ings and merely incidental to the decree. Such are Forgay v. Conrad, 
6 How. 201, 12 L. Ed. 404; Thomson v. Dean, 7 Wall. 342, 19 L. 
Ed. 94. Chief Justice Waite, however, said in Winthrop Iron Co. v. 
Meeker, 109 U. S. 180, 3 Sup. Ct. 111, 27 L. Ed. 898, after consider- 
ing thèse cases : 

"The case is altogether différent from suits by patentées to establish their 
patents and recover for tlie infringement. There the mouey recovery is part of 
the subject-matter of the suit. Hère it is only an Incident to what is sued 
for." 

Accordingly thèse exceptional cases need not be considered. 

The appellant relies chiefly on Hill v. Railroad Co., 129 U. S. 170, 
9 Sup. Ct. 269, 32 L. Ed. 651, and 140 U. S. 52, 11 Sup. Ct. 690, 35 
L. Ed. 331. That controversy arose in a case where there was a plu- 
rality of défendants. June 8, 1885, the complainant's bill was dismiss- 
ed, with costs, as to ail the défendants except the railroad company and 
its directors, as to whom it was retained in respect to one item of 
charge only, which was referred to a master. July 14, 1887, a decree 
was entered in favor of the complainant on this claim. October 17, 
1887, the complainant took an appeal from both decrees. The Suprême 
Court in 140 U. S. 52, 11 Sup. Ct. 690, 35 L. Ed. 331, on motion to 
dismiss the appeal, held that the appeal was too late as to the decree 
of 1885, because it disposed finally of the merits as to ail the parties, 
reserving only this subordinate controversy as to' single item against 
the railroad company and certain défendants, in which the other de- 
fendants were not interested, and as to which it was provided a fur- 
ther decree should be made. It is quite clear that, if ail the parties 
had been interested in this reserved question, the decree of 1885 would 
not hâve been held final. For this reason it was held in Hohorst v. 
V. Packet Co., 148 U. S. 262, 13 Sup. Ct. 590, 17 L. Ed. 443, that where 
the bill was dismissed as to one of several défendants, charged to be 
jointly liable, there could be no appeal because the decree rendered 
against the complainant was not final. 

For the same reason the decree in the présent case dismissing the 
bill on the Richard patent is not final, ail the parties being interested 
in the decree sustaining the Ahara patent which was interlocutory. 
It has always been the practice in this circuit to dismiss appeals in 
patent causes from decrees dismissing the bill as to some claims and 
sustaining it as to others. This was on the ground that such a decree 
is not final. Kilmer v. Griswold, 67 Fed. 1017, 15 C. C. A. 161 ; 
Thomson-Houston Co. v. Nassau Electric Co., 112 Fed. 676, 50 C. 
C. A. 421. The Suprême Court, in Ex parte Enameling Co., 201 U. 
S. 156, 26 Sup. Ct. 404, 50 L. Ed. 707, sustained this practice. Al- 
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though, when that case was decided, an appeal could on5y be had from 
an order or decree granting or continuing an injunction, the reason- 
ing applies to this case, because, althotigh an appeal could hâve been 
taken from the decree denying an injunction on the Richard patent, it 
was not taken within 30 days from the entry thereof as required by 
the act. Mr. Justice Brewer, considering the question now before us, 
viz., that an appeal would lie without any statutory authority, because 
the decree was final as to the claims held to be invalid, said : 

"Iii Hill V. Chicago & Evanston Railroad Co., supra [140 U. S. 54, 11 Sup. 
et. 600, 35 L. Ed. 331], there had been an order of dismissal In favor of 
some of défendants, together with a référence to a master of a separable 
controversy between the plalntiff and other parties, and the court observed: 
'But there was no adjudication as to the payment of the amount to be ascer- 
tained by the master ; that remained unsettled. Xt was, however, a severable 
inatter from the other subjects of controversy and dld not affect their détermi- 
nation. The fact that it was not disposed of dld uot change the finallty of 
the decree as to the défendants against whom the blll was dismlssed; that 
amount, or to whom made payable, did not concern them. They were no 
longer parties to the suit for any purpose. The appeal from the subséquent 
decree did not reinstate them. Ail the merits of the controversy pendlng be- 
tween them and the complalnant were disposed of, and could not be agaiii 
reopened, except on appeal from that decree. As to the other parties, it re- 
mained to ascertain the amount of oue item and to détermine as to its payment.' 
But. as held in Hohorst v. Haraburg-American' Packet Company, supra, that 
nile does not apply to cases where the liability of the défendants is alleged to 
be joint, and therefore cannot to a case in whlcli there Is but a single ae- 
fendant." 

No doubt there are cases in which, by treating a decree between the 
same parties as partly final and partly interlocutory, appeals taken 
would save time and expense, a considération which seems to hâve 
nioved the court in Scriven v. North, 134 Fed. 366, 67 C. C. A. 348. 
We think the gênerai principle that causes may not be brought up on 
appeal piecemeal is more important. We regret that the foregoing 
views are not consistent with the décision of the Circuit Court of Ap- 
peals of the Fourth Circuit in Scriven v. North, supra, and with that 
of the Third Circuit in Historical Publishing Co. v. Jones Co., 231 
Fed. 784, 145 C. C. A. 655. 

The appeal is dismissed without préjudice. 



FOGLESONG MACH. CO. v. J. D. EANDAIX CO. 

(Circuit Court of Appeals, Sixth Circuit. February 16, 1917.) 

No. 2986. 

1. Patents iê=>255 — Infeingement — "Repaie" of "Rbconsiuuction" of Pat- 
ENTED Machine. 

The replacing of lost or Injured parts of the mechanism of a patented 
machine constitutes "repalr," and not "reconstruction," and It is within 
the rlght of the owner of the machine to procure such parts from any one 
who can supply them. 

[Ed. Note.-— For other cases, see Patents, Cent. Dig. §§ 397, 399. 

For other définitions, see Words and Phrases, First and Second Séries, 
Reconstruction ; Repair.] 

H — ■"•"'• other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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2. Patents iS=»255 — Infrinqement— Replacement of Pabts of Patented 
Machine. 

The replacement of parts of a patented machine which were worii or 
lest or injured in a flre, none of which were éléments in the eombination 
of the patent which represented the advance in the art made by the pat- 
entée, held not a reconstruction which constituted infringement. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 397, 399.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. Hollister, 
Judge. 

Suit in equity by the Foglesong Machine Company against the J. D. 
Randall Company. From an order refusing to hold défendant in con- 
tempt for violation of injunction, complainant appeals. Affirmed. 

Border Bowman, of Springfield, Ohio, for appellant. 
W. F. Murray, of Cincinnati, Ohio, for appellee. 

Before DENISON, Circuit Judge, and EVANS and SATER, Dis- 
trict Judges. 

SATER, District Judge. When this case was fîrst before this court 
(203 Fed. 41,_ 121 C. C. A. 377), the decree of the District Court per- 
petually enjoining the défendant from making, using, or vending the 
plaintiff's horse collar stuffing machine was affirmed. The advance 
which the plaintiff's assignors, as patentées, made over the prior art, 
and the very essence of their invention, was found to be a rotatable 
hopper free from central obstructions and caused to rotate by means 
of gear teeth or cogs on a ring which extends around the lower periph- 
ery of the hopper and rides upon the base member , the teeth meshing 
with those of a power-driven pinion at the rear of the hopper. The 
mechanism devised also makes permissible the use of tangled or ma- 
chine-threshed straw. The case is again hère on an appeal prosecuted 
by the plaintiff to reverse that court's refusai to hold the défendant 
in contempt for violation of the original decree. 

In 1907 the plaintiff sold one of its machines to a manufacturing 
Company at Grand Rapids, Micli. In conséquence of a fire in that 
company's plant in the latter part of 1914, the machine was injured 
by the bending of its removable rotatable métal hopper and the break- 
ing of the stuffing rod nose. The métal dise which presses downward 
the straw in the hopper had been misplaced or lost. Excepting the 
dise, the damaged hopper, and the stuffing rod nose, the machine re- 
mained in an operative condition, although some of the smaller and 
relatively inexpensive parts, which were subject to wear and required 
replacement at intervais, were more or less worn. Those parts were 
such as feed rods, feed pipes, bottom plate of the hopper, pinion wheels, 
cross-heads, studs, sprocket chains, and Connecting rods. If, when 
worn, such parts are replaced, the life of a machine, the selling price 
of which is $1,800, ranges from 10 to 30 years. Owing to their neces- 
sary renewal, a number at least of such parts has been furnished, when 
a machine is sold by the plaintiff, with the completed machine, and cus- 
tomers, when having none of such parts, hâve purchased them when re- 

<S=9For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe* 
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pairs were required. In the early part of 1915, the company purchased 
new machinery of the défendant and turned in its damaged machine 
in part payment therefor. The défendant, on receipt of the machine, 
supplied it with a new hopper, dise, and stuffing rod nose, and, on ac- 
count of more or less wear on minor parts of the mechanism, installëd 
new feed rods, feed pipes, a pinion wheel, a shaft Connecting such 
wheel with beveled gear, a drive shaft, bottom plate, cross-head, and 
certain studs. The sprocket chains having been weakened to the ex- 
tent resuhing from two years' service, the défendant substituted for 
them new and heavier ones. This in turn required two new sprockets 
and two new sprocket wheels. A small friction collar was misplaced 
in defendant's shop, in lieu of which anotlier similar collar was used. 
The machine was then sold, following which the plaintiflf moved the 
District Court that the défendant, in view of the original decree, be 
held in contempt, and for damages, and that such other and further 
relief as justice will permit be granted. As the resuit of a hearing, the 
motion was denied ; and hence this appeal. 

[1] The question for décision is: Did the défendant repair or re- 
construct the machine which it purchased from the Grand Rapids com- 
pany? In supplying a new hopper, stuffing rod nose, and dise, the 
défendant merely returned to use injured or lost portions of the mech- 
anism. This constitutes repairing, and not reconstruction. Leeds & 
Catlin Co. v. Victor Talking Mach. Co., 154 Fed. 58, 60, 83 C. C. A. 
170, 23 L. R. A. (N. S.) 1027 (C. C. A. 2). The right to obtain such 
parts from any person that will supply them and to replace them ex- 
ists and should be conceded by the plaintiflf as owner of the patent. 
Thomson-Houston Elec. Co. <v. Kelsey Elec. Ry. Spec. Co., 75 Fed. 
1005, 1009, 22 C. C. A. 1 (C. C. A. 2). 

[2] The use of feed rods, feed pipes, beveled gear, sprocket wheels, 
sprocket chains, clutches, collars, Connecting rods, and the like, found 
in plaintiiï's device, was well known in the art relating to stuffed horse 
collars prior to the invention of the plaintifï's device. The parts in- 
stallëd by the défendant in the machine which it purchased do not 
go to the éléments which obviate central obstructions in the hopper 
or to the toothed ring which surrounds the lower portion of the hopper 
and imparts rotation to it through its meshing connections. The élé- 
ments in the combination claims in the plaintiiï's patent, on which the 
infringement decree rests and which represent the advance in the art 
made by plaintifï's assignors, were not disturbed by the défendant, 
but left intact, with the possible exception of the hopper; and that 
was not characteristic of the invention until it received its peculiar 
mounting in connection with the undisturbed revoluble parts. The 
parts substituted were such as the plaintiff sold or voluntarily furnished 
to customers for use in repairing. Their perishable nature was thus 
recognized. The substitutions made were no more than any owner 
might well make who wished to put an old machine in the best worka- 
ble condition. It is true that the sprocket chain was heavier and 
stronger than those made by the plaintifï, on account of which new 
sprockets and new sprocket wheels were required; but the différence 
between them and those made by the plaintifï produced no change 
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in the opération of the machine, and, for aught that appears, may hav» 
been the resuit of caution — perhaps excessive — in preparing a second- 
hand machine for long-continued efficient service. The use of a new 
friction coUar for the misplaced one is a negligible quantity. The ma ■ 
cTiine was not so broken and worn out as to require replacement. The 
wear and injury were but partial. Under such cîrcumstances, repair 
is not reconstruction, but restoration, that the mechanism may be kept 
up to the full performance of its duty. Wilson v. Simpson, 9 How. 
109, 123, 13 L. Ed. 66; Thom.son-Houston Elec. Co. v. Kelsey Elec. 
Ry. Spec. Co., 75 Fed. 1005, 10O9, 22 C. C. A. 1 (C. C. A. 2) ; Shickle, 
Harrison & Howard T. Co. v. St. Louis Car Coupler Co., 77 Fed. 739, 
740, 741, 23 C. C. A. 433 (C. C. A. 8)._ 

The conclusion reached on the merits renders unnecessary a con- 
sidération of the defendant's motion to dismiss, which may be marked 
overruled. The trial coui-t is affirmed. 



HINMAN et al. v. VISIBLE MILKEK CO. 
(Circuit Court of Appeals, Second Circuit. January 9, 191T.) 

No. 102. 

1. Patents <S=>328 — Validitt and Infringement — Milking Machine. 

The Hlnman and Hinman reissue patent, No. 13,876 (original No. 
1,097,803), for a cow-mllking machine, is a valld reissue, and, while the 
patent is for an Improvement, it is for one of morit, and discloses patent- 
able invention ; also Aeîd infringed. 

2. Patents i@=>157(2) — Validitt — Technicai, Objections. 

Where the court is convineed that a patentée has made a meritorious 
Invention, it will not deprlve him of its fruits on merely technlcal 
grounds. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. % 231.] 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Suit in equity by Arthur V. Hinman, Ralph L. Hinman, and the 
Hinman Milking Machine Company against the Visible Milker Com- 
pany. Decree for complainants, and défendant appeals. Affirmed. 

For opinion below, see 231 Fed. 174. 

The decree of the District Court of the United States for the North- 
ern District of New York held claims 11 to 21, inclusive, of reissued 
patent No. 13,876 to Hinman and Hinman for a cow-milking machine 
valid and infringed and ordering an injunction and an accounting. The 
original patent No. 1,097,803 was dated May 26, 1914; the reissue is 
dated February 9, 1915. 

Fred Gerlach, of Chicago, 111., and John Conboy, of Watertown, N. 
Y., for appellant. 

Howard P. Denison and Eugène A. Thompson, both of Syracuse, 
N, Y., and R. H. Woolver, of Oneida, N. Y., for appellees. 

Before COXË, RQGERS, and HQUGH, Circuit Judges. 

®SjFor other cases see aame toplc & KEY-NUMBER in ail Key-Numbered Digest» & Indexes 
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COXE, Circuit Judge. [ 1 ] The patent in controversy is not a pio- 
neer ; the patentées only claim for it an improvement and development 
of the art as disclosed in a prior patent to them, No. 907,236, dated 
December 22, 1908. The patentées assert that in prior machines there 
was no way of controlling the vacuum automatically : 

"So that with each pulsation of the piston of the air pump the entlre con- 
tents of the milk chamber are emptied ; and there Is no way to prevent the 
milk froin entering at some point the center of the mllk chamber durlng the 
milUing stroke of the pump ; and no way of preventing a portion of the mllk 
being drawn from the milk chamber into the flexible tube connected wlth the 
ipump and even into the pump itself." 

The patentées hâve endeavored to remedy thèse defects by an im- 
proved and simple apparatus. The claims in controversy are quoted 
in full in the opinion of the District Judge and need not be repeated 
hère. Claim 11 is the only one found in the original patent and dififers 
somewhat in phraseology from that claim. It is as foUows: 

"In a cow-mllking apparatus, a milk chamber having a valveless Inlet 
means for exhausting air from the chamber and a substantially air-tight 
valved outlet closed by gravity and the exhaust of air from said chamber." 

We think it is clearly demonstrated by the proof that the patentées 
produced a meritorious invention in which, to use the language of 
Judge Ray: 

"The suctlon upon the teats of the cow is reallzed at altemate strokes of 
the pump piston and they (the patentées) produced a device easily cleaned 
and sanitary in which the mllk chamber is unobstructed by moving parts or 
otherwlse and which is easily and quiekly kept clean. The vacuum is 
gradually produced upon the out stroke of the pump piston and is gradually 
applied to the milk chamber, to the teat cups and teats of the cow. This is 
a great advantage, as the abrupt application of the vacuum makes a milking 
machine practically useless." 

In approaching the question relating to the validity of the reissue — 
as such — we should bear in mind the f act that the Hinmans are prac- 
tically the creators of this art. They w^ere the first to produce a saf e, 
efficient, satisfactory and comparatively inexpensive machine. The 
trial judge correctly says of it: 

"This is the neatest, most operatlve and most sanitary of ail and shows 
a marked and patentable improvement on the prior art." 

[2] Our examination of the prior art, as disclosed in the record, 
convinces us that the Hinmans hâve practically solved the problem by 
producing a compact, efficient and simple milking machine which avoids 
pre-existing defects. We also think that the défendant has appropri- 
ated the Hinman device. Regarding the reissue little need be said 
as the subject is fully treated in the opinion below. The difficulty 
grew out of some crude drawings made by the local attorney who was 
not a skilled draftsman. This mistake was corrected and the patent 
and drawings put in proper shape within a comparatively short time 
and without any intervening rights being destroyed or interfered with. 
Where this court is convinced that the patentée has made a meritorious 
239 F.— 6T 
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invention it has been our steady purpose not to deprive him of its 
fruits based upon technical reasons only. lowa Co. v. Montgomery, 
234 Fed. 88, — C. C. A. — . 
The decree is affirmed with costs. 



AUTO VACUUM FREEZER CO. v. WILLIAM A. SEXTON CO. 

(Circuit Court of Appeals, Second Circuit. February 27, 1917.) 

1. Patents iS='328 — Validitt and Invention — Ice Oebam Freezer. 

The McCann patent, No. 1,013,672, for an ice cream freezer, discloses in- 
Tentlon and covers a simple and efficient structure, constructed entlrely of 
tin plate, whlcti practically produced a uew industry and Is entitled to a 
broad and gênerons construction of its claims. Clalms 3 and 5 also 
held infringed. 

2. Patents <@=157(2) — Construction — Construction to Give Validity. 

AVhen a patentée has produced a structure whlch inaugurâtes a new 
industry and at once becomes popular, and therefore of great value, a 
court should be zealous to so construe the clalms as to give validity to 
what it belleves to be a mériterions Invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 231.] 

3. Patents ®=>245 — Infringement — Substituting Equivalent Eléments in 

Combination. 

Infringement is not avolded by the omission of an élément of the pat- 
ented combination, If the same resuit is aceoœplished in substantially the 
same way by the substitution of équivalent means. or by the introduction 
of other devlces and features which do not change the opération of the 
combination or the resuit attalned. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 386.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Auto Vacuum Freezer Company against the 
William A. Sexton Company. Decree for complainant, and défendant 
appeals. Affirmed. 

Samuel E. Darby, of New York City, for appellant. 
Edmonds & Peck, of New York City (Philip C. Peck, of New York 
City, of counsel), for appellee. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

COXE, Circuit Judge. This is an appeal by the défendant from 
a decree holding that claims 3 and 5 of the patent to William B. Mc- 
Cann for an ice cream freezer are valid and infringed. The défenses 
are lack of invention, anticipation and noninfringement. No experts 
were called for the reason, which clearly appears, that the patented 
structure is so simple that no technical knowledge was needed. This 
is a practice which should be encouraged in mechanical patent cases, 
where the construction is obvious and easily understood. It saves time, 
labor and expense. 

[1] The patent in suit. No. 1,013,672, was granted January 2, 1912, 
and il for an ice cream freezer in which the freezing mixture and a 

"^ip-or other cases see same topic & KEY-NUMBER in aU Key-N umbered Digests & indexes 
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freezable mixture are placed in contiguous closed compartments of a 
portable réceptacle. The object of the inventer was — First, to separate 
thèse mixtures so that neither can be spilled over into the otlier. Sec- 
ond, to facilitate the distribution of the freezing mixture and its in- 
grédients in their appropriate compartments during the opération of 
charging the freezer therewith. Third, to protect from wear and in- 
jury the top and bottom covers of the freezer standing on end and 
to insulate the contents from the beat of the external air. The de- 
scription States further that the freezer is adapted to stand on either 
end without injury or spilling of its contents, that it can be inverted 
end for end during the process of freezing for the rearrangement of 
the freezing mixture and the detachment of the frozen cream from 
the inside walls of the chamber can be effected by the simple act of 
opening that chamber. The inventor states his object broadly to be 
the production of a superior freezer of the kind specified and pro- 
ceeds to describe in détail the freezer as claimed by him. The claims 
in issue are as follows: • 

"3. An ice cream freezer, comprislng an external double-walled cylinder hav- 
ing externally concave double-walled heads, projectlng screw-threaded mouths 
in said double-walled heads, and double-walled screw caps closing said pro- 
jectlng mouths within the coucavitles of said externally concave double-walled 
heads." 

"5. An ice cream freezer, comprising an external double-walled cylinder 
haviug externally concave double-walled heads, an outwardly projecting 
screw raouth through one of said externally concave double-walled heads, an 
internai cylinder having a screw mouth projectlng through the other of said 
externally concave double-walled heads, and double-walled screw caps cover- 
ing said projectlng mouths within the external concavities of said externally 
<()ncave double-walled heads respectively." 

The practical resuit accomplished by plaintiff's freezer is the pro- 
duction of ice cream in about 20 minutes without any manipulation 
whatever. The cream is placed in its réceptacle surrounded by a 
jacket of ice and in less than half an hour the ice cream is ready for 
consumption. The invention is simple and efficient. It dispenses en- 
tirely with the complicated and cumbersome structures of the prior 
art and brings the product within the means of those who cannot af- 
ford the expensive freezers previously used. It discards wood and 
heavy castings and uses only tin plate in its construction. In short, 
McCann made a freezer which has practically produced a new indus- 
try and he should be given a broad and generous construction of his 
claims. The court should be zealous to protect such a patent and not 
seek to defeat it by attempting to show that from the multitude of 
prior devices a similar structure might hâve been produced. 

[2] The défendant has made an able and persuasive argument to 
show that tlie claims are not infringed for the reason that its freezer 
omits certain éléments of the combinations covered by the claims in 
controversy. It is argued that the défendant does not hâve the élé- 
ment of the "projectlng screw-threaded mouths" or the double-walled 
screw caps of the claims in controversy. In support of this contention 
counsel cites such leading cases as Fay v. Cordesman, 109 U. S. 408 
3 Sup. Ct. 236, 27 L. Ed. 979, Keystone Bridge Co. v. Iron Co., 95 
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U. S. 274, 24 1,. Ed. 344 and Water Meter Co. v. Desper, 101 U. S. 
332, 25 L,- Ed. 1024. There can be no doubt as to the existence of 
the rule enunciated in thèse and many other authorities. But it is also 
true that when the patentée has produced a structure which inaugurâtes 
a new industry and at once becomes popular, and therefore of great 
value, the court should be zealous so to construe the claims as to give 
validity to what it believes to be a meritorious invention. 

[3] The complainant had built up a large and flourishing business 
under its patent, when the défendant, with knowledge of the patent 
and the popularity of the complainant's freezer, began its inf ringement 
by copying the patented device even to minute détails. There can be 
Httle doubt that the défendant, writh full knowledge of the McCann 
patent, continued to copy the structure there described and claimed 
and offered it to the public as a patented freezer. In such circum- 
stancés the rule laid down in the cases above cited is relaxed to the 
extent of giving the patentée a range of équivalents sufficiently broad 
, to hold as an infringer one who accomplishes the resuit by the same 
or similar means. The doctrine of the cases relied on by the défend- 
ant must be read in the light of the authorities which hold that even 
an élément of a combination may be omitted if the défendant ac- 
complishes the resuit by substituting équivalent means. If this were 
not so, claims for combinations could be easily evaded. This rule 
is clearly stated in Machine Co. v. Murphy, 97 U. S. 125, 24 h. Ed. 
935, where the court says : 

"So that if two déviées do the same work in substantlally the same way, 
and aecomplish substantially the same resuit, they are the same, even though 
they diffier in name, form, or shape." 

The défendant admits that the first freezer made and sold by it 
infringed the claims in controversy but asserts that it has discontin- 
ued its manufacture and sale. This may be true, but the défendant 
may see fit to résume the sale, in which event an injunction will be 
a convenient weapon to prevent the infringement from proceeding far. 

Regarding type B, the freezer sold by the défendant at the time this 
action was brought, there can be no doubt regarding its infringement 
of the claims if they are liberally construed and given a fair range 
of équivalents. The defendant's freezer and the McCann freezer "do 
the same work in substantially the same way, and aecomplish the 
same resuit." This being so the introduction of other devices and 
features which do not change the opération of the combination or the 
resuit reached will not avail an infringer. It is true that the défend- 
ant does not hâve the double wall structure of the small covers but it 
accomplishes substantially the same resuit by exposing at ail times but 
one of the single walled caps to the beat of the external air. The de- 
fendant States in one of its circulars as f oUows : 

"The Easy Freezer is constructed with a thermie insulation formed by 
double-walled construction throughout, thus preventing heat from entering 
the freezlng chamber and cold from leaving it The resuit is a perfect re- 
frigerating plant on a small scale." 

We cannot agrée with the proposition that the défendant can es- 
cape infringement by such inconsequential changes as are now sug- 
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gested. After asserting that its freezer is insulated by double walls 
"throughout" it now seeks to avoid infringement by showing that one 
of its caps exposes a single wall only to the beat of the outside air and 
to this extent, if at ail, bas impaired the usefulness of the cap. _ "But 
it is no less an infringement if it performs its primary function in 
practically the same way." 

It is unnecessary to prolong this discussion. We are convinced that 
McCann made an important and useful improvement in the ice-cream 
freezing art by bringing the product within the means of thousands of 
people who previously were denied that luxury. McCann was the first 
to produce such a structure and the défendant undertook to appropri- 
ate the invention by making a freezer which was a palpable and ad- 
mitted infringement. The infringing structure in this action is the 
resuit of another effort of the défendant to secure ail the benefits of 
the McCann structure without the consent of its owner, by making a 
few formai inconsequential changes in no way altering the paramount 
and essential features of the invention. 

The decree is affirmed with costs. 



WAGNER et al. v. MEXXîANO, Llnrited. 

(Circuit Court of Appeals, Sixth Circuit. February 6, 1017.) 

No. 2977. 

1. Patents ©=5287 — Suits fob Infringement — Suits Against MANtrFACTUR'w 

AND CUSTOUCERS. 

A patentée in addition to sulng the manufacturer of an alleged Infriug- 
Ing article, may institute and prosecute suits against customers sufHcient 
In number and location to cover the différent aspects of the question 
which may arlse, and to give opportunity for the recovery of profits or 
damages which could not otherwise be obtalned, subject to the rule that 
the proeess of the courts must not be abused by belng employed vexatious- 
ly or oppresslvely. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 457-459.] 

2. Patents <S=>324(1) — Suits for Infringement— Suits Against Manufac- 

turer AND OtrSTOMERS. 

The taklng of an appeal from an Interloeutory decree enjoining défend- 
ant, a manufacturer, fronï infringement of a patent, and the giving of a 
supersedeas bond condltioned to pay ''damages, costs, and profits," is not 
a bar to the bringing and prosecution of suits against customers of de- 
fendant pendlng the appeal, nor can the bringing of such suits be con- 
sidered as a contempt of the court granting the supersedeas. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 600, 604, 605.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

Suit in equity by Meccano, Limited, against F. A. Wagner and 
others. Decree for complainant, and défendants appeal. On motion 
by appellants for injunction. Denied. 

See, also, 234 Fed. 912 ; 235 Fed. 890, C. C. A. . 

$=3For other cases see same topic & KBY-NUMBER In ail Kcy-Numbered Dlgests & Indexes 
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Toulmin & Toulmin, of Dayton, Ohio, for appellants. 
Healy, Ferris & McAvoy, of Cincinnati, Ohio, and Mauro, Cameron, 
Lewis & Massie, of New York City, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. In a patent infringement suit in the court below, 
brought by Meccano, Limited, against Wagner and others, an 
interJocutory decree in the usual form was entered, awarding an in- 
junction and an accounting against the défendant Wagner, who was 
the manufacturer of the device involved. An appeal was taken to this 
court under section 129 of the Judicial Code (Act March 3, 1911, c. 
231, 36 Stat. 1134 [Comp. St. 1913, § 1121]); and upon the exécution 
of a bond conditioned to pay "damages, costs and profits," the court 
below approved the bond as a supersedeas. Later, Meccano, Limited, 
brought an înfringement suit in the Southern district of New York 
against Wannamaker, a customer of Wagner. Wagner now moves, in 
this court, for an order enjoining Meccano, Limited, from prosecuting 
the Wannamaker suit, or any other suit against Wagner's customers, 
and holding Meccano, Limited, in contempt of the supersedeas by 
bringing the Wannamaker suit. 

[1] Thirty years ago, by opinions not reported, but then familiar 
to some of the présent members of this court, Mr. Justice Matthews 
and Circuit Judge Baxter accepted and applied, in this circuit, the rule 
that a patentée, in addition to suing the manufacturer, might institute 
and prosecute additional suits against customers sufficient in number 
and location to cover the différent aspects of the question which might 
arise, and to get the opinions of the courts in more than one circuit. 
So far as we know, this practice has never since been questioned in 
this circuit. The right to bring such additional suits is liniited by the 
rule that the process of the courts must not be abused by being em- 
ployed vexatiously or oppressively, and, obviously, may be extended 
to give opportunity for recovering profits or damages that could not 
otherwise be obtained. It is to be assumed that Marconi v. Kilbourne 
(D. C.) 235 Fed. 719, was a case of such oppressive use, although it 
dépends chiefly upon Stebler v. Riverside (C. C. A. 9) 214 Fed. 550, 
131 C. C. A. 96, L. R. A. 1915F, 1101; and this latter case, so far 
as concerns its declared principle, is at least greatly modified by the 
later décision of the same court in Sherman v. Searchlight, 225 Fed. 
498, 140 C. C. A. 539. However that may be, the bringing of the 
Wannamaker suit was well within the rights of the patentée. 

[2] The application to hold for contempt seems to be upon the 
theory that the District Court granted a judicial license to infringe. 
The record does not indicate that the court had the disposition — and 
it certainly had not the power — so to do. Of course, there may be 
profits and damages recoverable against the ultimate seller, which can- 
not be recovered against the manufacturer, unless the manufacturer's 
liability may hâve been sufiiciently extended by virtue of some pecuHar 
undertaking specially drawn to cover such contingencies. No such 
peculiar undertaking was exacted or given. As to Wagner's theory 



WOERHEIDE V. H. W. JOHNS-MANVILLE 00. 903 

regarding the effect of the supersedeas bond, we quite agrée with Judge 
Augustùs Hand (who has recently granted the preliminary injunction 
in the Wannamaker Case) that "there is no reason or authority for 
such a contention." The cases, like Kesler v. Eldred, 206 U. S. 285, 27 
Sup. Ct. 611, 51 L,. Ed. 1065, which fix the rights of a manufacturer 
adjudicated not to infringe, hâve no application. The only judgment 
yet rendered hère is that Wagner does infringe. Nor do we hâve hère 
a case where a manufacturer has paid damages or profits, and his cus- 
tomer défends on the ground of former recovery. 
The motion is denied. 



WOERHEIDE et al. v. H. W. JOHNS-MANTILLE CO. 

(Circuit Court of Appeals, Second Circuit. January 16, 1917.) 

No. 129. 

Patents <S=3328 — Inheingement — Cleat fok Secubinq Pbepabed Roofing. 

The Woerheide patent, No. 973,902, for a cleat for securing prepared 
roofing, given the libéral construction to which it is entitled by reason of 
its primary place in the art, held infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by WilHam H. Woerheide and the Barber Asphalt 
Paving Company against the H. W. Johns-Manville Company. De- 
cree for complainauts, and défendant appeals. Afïirmed. 

Appeal from a supplemental decree, entered June 30, 1916, holding 
valid and infringed claims 2, 3 and 4 of letters patent No. 973,902 to 
William H. Woerheide dated October 25, 1910, for a cleat for securing 
prepared roofing. The patent was held valid and infringed by the Dis- 
trict Court (215 Fed. 604), and the decree was aifirmed by this court 
(220 Fed. 674, 136 C. C. A. 316). 

Frederick P. Fish and A. Parker- Smith, both of New York City, 
for appellant. 

Joseph C. Fraley and Henry N. Paul, Jr., both of Philadelphia, Pa., 
and Edwards, Sager & Wooster, of New York City, for appellee Bar- 
ber Asphalt Paving Co. 

Wing & Russell, of New York City, for appellee Woçrheide. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. When this patent was before us, less than 
two years ago, we thought that Woerheide had added a simple but 
decidedly efficacious improvement to the roofing art. Prior to his in- 
vention the problem of fastening prepared roofing to the roof was in 
a most unsatisfactory condition. The devices then used, large-headed 
nails, round métal caps, nails and cernent, proved wholly insufiicient. 
None of them solved the problem. The roofing material was torn, a 
tight joint was not produced and the roofs continued to leak. Unless 

©=3For other cases see same toplo & KEY-NUMBKR In ail Key-Numbered Dlgests & Indexes 
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some remedy for thèse radical defects was found the prepared roof 
industry could net be successfully continued. We hâve, then, a valid 
patent for a simple but useful device which successfully solved the 
problem in a highly useful art. The claims in issue are entitled to a 
libéral construction and the sole question hère is, are they-infringed? 
When the case was hère before it was stated in the appellant's brief as 
f oUows : 

■'It is undoubtedly the fact that plaintlff's cleat Is the flrst sheet métal 
roofing cleat commerclally introduced in this country for the purpose o£ se- 
curing prepared roofing." 

The advantages of this cleat over the tin caps and large-headed nails 
in use at the date of Woerheide's invention, are manifest. The cleat 
prevented gaps and buckling which occurred when the large-headed 
nails and similar devices were used. There were no intervais in the 
pressure of the cleats, it was continuous. The nearest approach to 
this continuous pressure found in the prior art is the woodén strips, 
but such strips will bend, crack, split and decay. They can never hâve 
the endurance and the inflexibility necessary for a roofing cleat. The 
problem of producing a suitable holder for prepared roofing was not 
as simple as it now appears, after the resuit is accomplished. Wood 
could not be utilized for the ^-casons just stated. Sheet métal could 
not be made effective; it would not hold the roofing rigidly between 
the nailing dômes. It may be that if we search this and analogous 
arts we may find every separate clément of Woerheide's invention but 
we are convinced that never before Woerheide were they combined 
in a cleat for holding prepared roofing material upon a roof so as to 
prevent buckling ând leaking. 

The défendant has shown considérable ingenuity in its efifort to avoid 
infringement. To a casual observer the patented device seems quite 
différent from the defendant's device. It will be seen, however, upon 
doser examination that the défendant has ail the valuable features of 
the patented structure, although to the ordinary observer they look very 
différent. 

The cleat, arched transversely and having greater length than 
breadth, the narrow crown, the abrupt side walls leading from crown 
to base, the ends of the cleat, being closed by strengthening stay por- 
tions, drawn from the crown to the base and Connecting the side walls 
to resist outward movement thereof, ail are présent in both of defend- 
ant's structures. 

The decree is afîîrmed with costs. 



ALIANO V. EAGLE LOCK CO. 905 

ALIANO V. EAGLE I.OCK CO. 

(Circuit Court of Appeals, Second Circuit. January 23, 191T.) 

No. 145. 

Patents ®=328 — Invention — Lock. 

The Allano patent, No. 87.3,481, for a lock, claim 10, lield vold for lack 
ot invention. In view of the prior art. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Frank S. Aliano, trading as the H. & A. Lock Com- 
pany, against the Eagle Look Company. Decree for défendant, and 
complainant appeals. Affirmed. 

Tliis is an appeal from a decree holding claim 10 of patent to Frank S. 
Aliano, No. 87.3,481, valld, but not iiifrlnged. The patent is for a uew kind of 
lock, which consists of a swinging hasp containing at its end a box, or plate, 
called the "works box," in which the lock proper is held. From one side of 
the Works box protrudes the boit. When the hasp falls, the whole box fits in- 
side an orifice of the counterpart of the lock, kuown as the "keeper plate," 
which is fastened to the outside of the cover to be locked, usually a trunk. 
The portion of the keeper plate adjacent to the edge of thls opening Is struck 
up, so as to be contained within a downwardly projecting rim of the hasp; the 
tlieory being thus to protect the lock from tampering. The claim is as follows : 

"10. In a lock, the combination with a swinging hasp having a downwardly 
projected clrcular flange, or rim, on the head thereof, a cylindrical cup hav- 
ing a closed bottom, v^-lthin said head and having a boit opening In the side 
thereof, a boit adapted to be projected through said opening, and means where- 
by movement of said boit is controlled, of a lock or socket plate having a 
clrcular opening therein and the portion thereof adjacent to the edge of said 
opening raised or drawn up so as to be contained within the flange or rim of 
the hasp, to permit the cup to pass through the opening and to permit the 
boit to be projected thereunder betvi'een said lock or socket plate and a trunk 
or chest." 

The défendant attacked the validity of the claim, and put in évidence several 
prior locks, in one of which, Exhibit A, the works cup projected through an 
orifice of the keeper plate, but the hasp had no depending flange; instead 
of this, the flange extended horizontally, and the keeper plate was bent up, 
so that the horizontal flange nestled within the dépression in the plate. On 
the other hand, in Exhibit F, introduced in évidence, the hasp had a. de- 
pending flange, and co-operated with the keeper plate in the same way as in 
the patent in suit, but the worlîs box did not pass through the orifice in the 
keeper plate. The défendant insists that tho step of combining the éléments 
in thèse two prior patents did not constitute invention. 

Otto Munk, of New York City, for appellant. 
John P. Bartlett, of New York City, for appellee. 
Before COXE and WARD, Circuit Judges, and LEARNED 
HAND, District Judge. 

PER CURIAM. The plaintiff's lock, strictly speaking, is new. It 
is composed of Exhibit A and Exhibit F. In Exhibit A the works cup 

®=3For other cases see same toplc & KEY-NUMBER In aU Key-Numbered Dlgests & Indexe» 
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projects thtough the orifice in the keeper plate, but there is no down- 
wardly projecting flange from the hasp. In Exhibit F there is a dowp- 
wardly projecting flange from the hasp, but the works cup does not 
Project through the orifice in the keeper plate. The patentée must of 
course be credited with that advance in the art. 

In Exhibit A the keeper plate is struck up above the orifice, so that 
the hasp shall set down flush into it. That is one form, and, so far as 
appears, as good a form as the plaintiflf's. It is true that, if one tries 
to pry off the plaintiflf's lock, the edge of the keeper plate will be jam- 
med between the down wardly projecting flange and the boit. In Ex- 
hibit A there is a flange upon the brim of the hasp which extends be- 
yond the works cup. The edge of the keeper plate is grasped between 
the boit and this flange in somewhat the same way as it is in the patent 
in suit. We cannot see that there is sufficient diflference whether one 
bends the flange of the hasp down over a struck up portion of the keep- 
er plate as Aliano bas donc, or whether one strikes up the keeper plate 
beyond the periphery of the hasp, as is done in Exhibit A. There are 
various ways in which the edges of the hasp and the keeper plate may 
be bent with référence to each other, so as to prevent any one from in- 
truding between them and to create a certain leverage when one tries 
to pry them off by force, but such variations hardly seem to us to re- 
quire invention. There is no sufficient proof of successful user to make 
up for the apparent simplicity of the device. 

If the précise co-operation of flange and keeper plate had not been 
shown in Exhibit F, or if the large orifice in the keeper plate had not 
been shown in Exhibit A, it might hâve required invention to combine 
them. Each was complète in détail; the only inventive idea was to 
combine them. We think it was merely one of the options which lay 
about handy for any one to adopt, and that the claim based upon it is 
void. 

Decree affirmed, with costs. 
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EAGLE WOODENWARE MFG. CO. v. DANA MFG. CO. 

(Circuit Court of Appeals, Sixth Circuit. February 6, 1917.) 

No. 2865. 

Patents <g=5328 — Validitt and Infringement — ^Mop Wringeb. 

The Hoffman patent, No. 671,136, for a mop wringer, lield not infringeâ. 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. HoUister, 
Judge. 

Suit in equity by the Eagle Woodenware Manufacturing Company 
against the Dana Manufacturing Company. Decree for défendant, 
and complainant appeals. Affirmed. 

W. F. Murray, of Cincinnati, Ohio, for appellant. 

W. R. Wood, of Cincinnati, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. This case involves the same patent considered by 
the Circuit Court of Appeals for the Third Circuit in Ely Co. v. 
Fritsch, 200 Fed. 424, 118 C. C. A. 576, and, in déférence to that opin- 
ion, we assume the validity of the patent; but vi^e think it clear that 
the défendant in this case does not infringe. The claim spécifies "two 
bridges 17, each having at each end an angular flange, IS, fitted to the 
interior curvature of the side of the bucket. and whereby thèse bridge ^ 
are secured parallel to each other and below the upper edge of the 
bucket." In connection with other éléments, the resuit is that the patb 
of the moving roUer is controlled by the rigidly fixed bridges. The 
défendant substitutes for thèse bridges two guards, fixed at one end 
only, rising above the bucket in opération, and not directly controUing 
the path of the moving roUer, which, unless the device became distort- 
ed, would take the same course if the guards were not présent. In 
their tilting motion, thèse guards also tilt the two nonmoving rollers 
which are pivoted instead of rigidly fixed upon the securing frame. 
The language of the claim and its history in the Patent Office forbid 
the range of équivalents which would include the defendant's device. 

The decree below dismissed the bill ; and it is afïïrmed. 



NATIONAL METAL, MOLDING CO. v. TUBULAR WOVEN FABRIC CO. 

(Circuit Court of Appeals, First Circuit. Decemljer 21, 1916.) 

No. 1240. 

Patents <S=5326(4) — Suit for Infringement — Violation of Injunction. 

Whether a new structure, made by a défendant after belng enjolned by 
a final decree from infrlnging a patent, also infrlnges, is a question wlth 
which a District Court may deal aecording to varlous methods, and it 
may in its discrétion require the filiiig by complainant of a supplemental 
blll, to be answered and heard on formai proofs. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 615-619.] 



®=jPor other cases see same topic & KEY-NUMBER la ail Key-NutDbered Digests & Indexe» 
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Appeal from the District Court of the United States for the Dis- 
trict of Rhode Island ; Arthur L. Brown, Judge. :* 

Suit in equity by the National Métal Molding Company against the 
Tubular Woven Fabric Company. From an order, complainant ap- 
peals. Affirmed. 

See, also, 227 Fed. 884, 142 C. C. A. 408; 236 Fed. 745, — C. C. 
A. . 

Charles F. Perkins and Carroll L. Perkins, both of Boston, Mass., 
for appellant. 
William Quinby, of Boston, Mass., for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

FER CURIAM. According to the final decree, the particular struc- 
ture which had been before the court infringed the plaintifï's patent. 
Whether or not the différent structure made by the défendant after 
being enjoined according to said final decree also infringed said pat- 
ent was a question with which the District Court might deal accord- 
ing to various methods, either of which it was at liberty to sélect in 
its discrétion. If the subsequently made structure had seemed to it 
to differ only colorably from that upon which the court had passed, 
it might hâve issued a supplementary injunction, or bave proceeded 
under a pétition in contempt; and thèse were the methods the plain- 
tiff urged it to adopt. But the plaintiff could not require the adoption 
of either method as a matter of right; and if the court, in its discré- 
tion, regarded a supplemental bill or pétition, to be answered by the 
défendant and heard on formai proofs, as the method best adapted to 
do justice under the circumstances of the case, it did nothing of which 
the plaintiff bas a right to complain as error. No abuse of discrétion 
is asserted, noï do we find any indication thereof in the record. 

The motion for a supplementary injunction was not finally denied, 
nor was the pétition in contempt finally dismissed. The District Court 
held both in abeyance to await the proceedings under a supplemental 
bill, if the plaintiff filed one; ordering their déniai or dismissal only 
in case no supplemental bill should be filed. The plaintiff had filed such 
a bill before it took this appeal, and is thus still less in a position en- 
titling it to say that réversible error appears from the record. 

The order of the District Court is affirmed, without préjudice, and 
the appellee is entitled to its costs of appeal. 
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LINDE AIR PRODUCTS CO. v. MORSE DRY DOCK & RBPAIR CO. 

(District Court, E. D. New York. January 22, 1917. On Settlement of 
Decree, March 1, 1917.) 

1. Patents ©=328 — Vaijditt — Method or Cutting Métal. 

The Jottrand patent, No. 831,078, for a method of cutting plates, pipes, 
and other métal articles, consisting specifically in directing a heating jet 
upon the object to be eut along the Une of section, so as to raise the 
meta! to a température enabllng oxldatlon wlthout fusion of the métal, in 
directing simultaneously a jet of oxygen under pressure upon the heated 
part of the object, and in movlng simultaneously both jets along the Une 
of section, Is void for anticipation and lack of invention over the prior 
art, and especlally the disclosures of the prior Menne American and 
German patents; the Jottrand process being merely the application of 
the Menne process to a particular purpose requiring only mechanical 
skill. 

2. Patents <s=;3l9^ — "New Invention" — Process. 

A process is patentable, even if it uses old machinery, if the mode of 
treatment is new and useful ; but the mère diminution in size or réduction 
in quantîty, whlch may prove advantageous in an application of a cer- 
tain device to accomplish one spécifie object or resuit out of ail those 
covered by a broad prior patent, does net of itself constitute a "new in- 
vention." 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 19.] 

3. Patents <s=>39 — Invention — Process. 

A new and patentable method cannot be predicated upon directions to 
use a device in some particular way, which requlres nothing but skill In 
the operator or attention to the relative size of the appliances, if the 
resuit and method of accomplishing the resuit were disclosed in the 
earlier patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 46.] 

4. Patents <g=198 — Assignment — Mode of Execution. 

Where an assignment of an American patent was executed by the 
heirs of the patentée in Belglum before a United States consul, which 
made it sufflcient to pass title in the United States and to be entitled to 
record, it is immatèrial that it was not so verlfied as to prove itself in 
the Belgian courts. 

[Ed. Note. — For other cases, see Patents, Cent, Dig. § 277.] 

5. Patents <3=323 — Suit fob Infringemknt — Deokee. 

In a decree for défendant, in an infringement suit, on the ground of 
invalidity of the patent, the court vrill not include flndings on issues de- 
termined in favor of complainant, which would not be reviewable by 
the appellate court. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 596-599.] 

In Equity. Suit by the Linde Air Products Company against the 
Morse ]î)ry Dock & Repair Company. On final hearing. Decree for 
défendant. 

Kerr, Page, Cooper & Hayward, of New York City (Thomas B. 
Kerr and Drury W. Cooper, both of Newr York City, of counsel), for 
plaintiff. 

Gifford & Bull, of New York City (Livingston Gifford and C. G. 
Heylmun, both of New York City, and J. B. Hull, of Cleveland, Ohio, 
of counsel), for défendant. 

<S=>For other casea see same topic & KBY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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CHATFIELD, District Judge. This is an action for infringement 
of United States method patent No. 831,078, issued September 18, 
1906 (upon application filed August 22, 1905), to one Félix Jottrand, 
a Belgian, who in applying for the patent in question stated that he 
then resided near Bnissels. The Jottrand United States patent is 
stated by the inventor to cover — ■ 

"a method of cutting plates, pipes, and other métal articles; • • * and 
It bas for Its object to enable such articles, partlcularly those of iron or other 
readily oxidlzable métal, to be eut almost Instantaneously." 

The method consists — 

"in heatlng the object to be eut along the Une of section by means of a blow- 
plpe, • * * and to slmultaneously direct upon the said Une at a certain 
distance from the jet of the heatlng blowplpe a jet of oxygen under pressure 
to effect the cutting of the object by chemlcal action upon the heated part, the 
métal belng ralsed to such a température as to eaable oxidation to take place 
rapldly wlthout fusion of the métal, whlle the oxldes, whlch are more fusible 
than the métal Itself, flow readily, and the severance Is perfectly elean, as 
though the métal had been sawed." 

The spécifications describe in gênerai an apparatus supplying the two 
jets above referred to : One, the jet of the preheating flame ; the oth- 
er, the jet for the oxygen. The "certain distance" referred to is pro- 
vided for by arranging and regulating, relatively to the heating nozzle, 
the conduit for the oxygen, so as to "direct a jet of oxygen to the 
point which has been raised to the proper température by the heating 
flame." 

The testimony, at considérable length, analyzes and describes thèse 
various steps, in order to make clear the propositions which are pre- 
sented, as soon as study of the art has prepared a foundation for con- 
sidération of the language used. It appears that materials such as 
steel and certain grades of iron (wrought iron, etc.) oxidize at a tem- 
pérature appreciably less than the mailing point of the material. For 
instance, the melting point of steel is between 1,300 and 1,400 degrees 
C, while the melting point of iron is from 1,520 to 1,587 degrees C 
If either steel or malléable iron be heated cherry red — that is, to a 
point approximating 1,000 degrees C. — it will unité or combine rapidly 
with oxygen. The magnetic oxide or slag produced by this chemical 
action has a melting point between 1,250 and 1,260 degrees C. 

The évident purpose of Jottrand, as described, was to accomplish 
the précise results which may be observed in practice. Experiments 
at tire trial, the commercial opérations of parties licensed under the 
Jottrand patent, those acts of the défendant which are claimed to 
infringe the Jottrand patent, and the other uses which are set forth 
in the testimony, ail show the same chemical processes caused by a 
similar physical arrangement of parts and conditions. 

In ail so-called commercial cutting, with any form of torch, such 
as those brought into this case as exhibits, a supply of gas suitable for 
use in a blowpipe is ignited at the nozzle of the blowpipe in order 
to give the preheating flame. In practice, the various parties seem 
to be in agreement, that the most convenient and best form of nozzle 
consists of a number of apertures forming an outer ring for combusti- 
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ble gas. In the center of this ring is a contracted aperture connectée! 
with the supply of oxygen under pressure (controlled by a valve or 
cock) independent of the supply pipes leading to the mixture chamber 
for the combustible gas of the outer ring. From this central opening 
can be projected a "jet" or pencil of oxygen, which will penetrate 
the heating flame and come in contact with the heated métal in a nar- 
row path, as the nozzle is moved in the direction of the desired eut. 
This will increase combustion, and yet will not drown or smother the 
heating flame by a large excess of oxygen, which is not of itself a com- 
bustible gas. 

In the Jottrand patent the oxygen nozzle is shown as a separate tube 
outside of the blowpipe nozzle, which may or may not présent a single 
aperture. In the case at bar the plaiitifï allèges that the nozzle, show- 
ing the oxygen jet in the center of a ring formed by the apertures 
of the blowpipe nozzle, is but an équivalent for the structure shown 
and described in the spécifications and drawings of the method patent 
in suit. 

The défendant, in alleging the défense of invalidity or lack of in- 
vention, admits this doctrine of equivalency, but at the same time 
insists upon the plea of noninfringement, if the Jottrand device pat- 
ent be brought into the case for the purpose of drawing proof from 
that form of torch which literally compiles with the spécifications and 
drawings. As both the plaintiff and the défendant in practice use the 
équivalent form of nozzle, which is like the blowpipes of the prior 
art, the device patent was withdrawn from the suit. 

The défendant bases its claim of lack of invention, nonpatentability, 
and anticipation, aside from alleged public use by one Harris, which 
will be discussed later, upon the same évidence as that oflfered to 
show the State of the prior art. The record shows that in the early 
part of the nineteenth century an oxyhydrogen or compound blow- 
pipe, with two concentric nozzles, was invented by Dr. Robert Hare, 
of Philadelphia. In this form of blowpipe the oxygen nozzle was in- 
side the ring of the hydrogen nozzle, and the blowpipe was used to 
fuse substances which had previbusly been considered infusible, in- 
cluding platinum. In 1832 a burner was invented by Professor Dan- 
iell, of King's Collège, London, which was described in the various 
éditions of Silliman's Chemistry, and which as late as 1888 was the 
subject of a paper read by one Thomas Fletcher before the Society 
of Chemical Industry, at Liverpool, in which such experiments were 
described, as fusing the end of a '/m-inch wrought iron rod, or the 
fusing of a hole through a chilled iron plate, such as those used in 
burglar proof safes. 

The gênerai form of the Daniell blowpipe or burner bas two taper- 
ing concentric internai bores, with a stopcock Connecting the internai 
or smaller tube with oxygen gas, while the outer or larger tube supplies 
hydrogen or other combustible gas, with the intention of uniting thèse 
gases in combustion at the end of the tube, in order to produce the 
hot flame required. The inner tube was used for the transmission of 
the oxygen gas under pressure, thus forming a blowpipe, in which the 
jet or pencil from the inner tube would force itself into the flame at 
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the nozzle. The chemîcal effect of oxygen upon heated iron was of 
course well known during the nineteenth century, as were also the 
melting températures of iron and iron oxide, as stated above. 

In the Fletcher process of fusing holes in an iron plate by means of 
a Daniell blowpipe, certain chemical reactions, with physical changes, 
took place, as to which ail the witnesses in the présent case seem to be 
in accord. The heating effect of the blowpipe raised the température 
of the iron to a point where the supply of oxygen served the double 
purpose of feeding the blowpipe flame and of oxidizing the heated 
métal against which the blowpipe was directed. As soon as this 
oxidation took place, a great increase in beat was produced, which, 
in turn, immediately raised the température of the surrounding par- 
ticles above the melting point of the iron, and to a greater degree above 
the melting point of the iron oxide itself. The évident problem pre- 
sented would be determined by the size and proportions of the ob- 
ject upon which the flame was directed. If the melting process ex- 
tended through the plate, a hole would be perforated. If the melting 
Gccurred at the edge or end of the pièce of métal, the molten part would 
drop off. 

Upon May 25, 1901, a German patent was taken out by one Herman 
A. E. Menne, No. 137,588, foUowed by United States patent No. 
703,940, of December 12, 1901, and German patents Nos. 140,149, 143,- 
640, and 147,541, ail during the year 1902, and elucidated in an address 
published in the "Zeitschrift" of July-September, 1904. Thèse pat- 
ents were ail process patents, while United States patent No. 705,418 
and German patent No. 140,148 were obtained for a device to be used 
in carrying out the processes named. Dr. Menne developed his meth- 
od from the necessities of opening tap holes to blast furnaces, or re- 
moving the metallic masses which form at times through cooling in 
and around the openings of blast furnaces, and which, if not removed, 
may cause the loss of the entire contents and occasion delay in cut- 
ting out the refractory material after cooling. But from the practice 
in connection with blast furnaces, Dr. Menne, in the address in ques- 
tion, says: 

"Another very extenslvely used application of the method bas been founti 
In the rapid dismountlng, piercing, séparation, slottlng of Iron and steel 
pièces of any kind, as, for Instance, anchor bolts, armor plates, clutch pièces, 
pump rods, etc., in that the sawlng through or rasping through, etc., opéra- 
tion usually requiring hours and days, is shortened to a few minutes, and that 
the work may be carried on in loco." 

He also says : 

"A pièce was melted through its entire length in a few minutes. * • • 
The said process is of great value, whenever It is necessary to effect rapid 
dismountlng (taking down scafifoldlngs, dismantUng). • * • Thick iron 
supports, columns, rails, etc., can be severed in a few minutes." 

Dr. Menne specifically says, in thèse patents and in the address; 
that this process of severance by melting is to take the place of saw- 
ing or rasping; that is, of making a severacne so as to separate in 
parts. Menne did not specifically claim invention of the type of torch 
or instrument which he had in mind for this purpose, but says in his 
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address that it is constructed similarly to the Daniell bumer, and 
States that the oxygen jet is much smaller than the heating gas open- 
ing. In his American patents, supra, he describes and shows a draw- 
ing of the torch or nozzle in which the outer or hydrogen tube is 
about five times the size of the oxygen tube, and in which the oxygen 
tube itself is described as an inner narrow (but not converging) tube 
of about 4 mm. bore. In the form o£ torch used by the plaintiff and 
the défendant, under présent conditions, the oxygen tube has a nozzle 
opening of about 1 mm. and the opening for the hydrogen flame is ap- 
proximately 6% mm. In the drawing of United States patent No. 
703,940, Menne illustrâtes the bore of his outer tube by a drawing al- 
lowing 15 mm. as the diameter of this tube, while the inner oxygen 
tube is represented as having a uniform diameter of about 2 mm. 

Menne spécifies a use of the tube in much the same terms as hâve 
just been employed in describing the opérations of Fletcher. He ig- 
nites the combined gas at the nozzle. He then beats the surface of 
the métal with the flame produced. He then turns on a further sup- 
ply of oxygen, under a pressure of as much as 20 atmosphères, and 
with this he not only oxidizes the heated métal, but thereby produces 
so much local beat as to melt the surrounding métal and blow away 
or forcibly remove the molten material before its beat can be conduct- 
ed oflf, with résultant solidification. He thereby supplies as well a 
fresh metallic surface for the further application of beat, in order 
to renew the material for continuing the process of oxidation, and 
thus makes progressive and continuons the melting of the surrounding 
material, until the métal is punctured and the parts against which the 
torch is being operated are entirely melted and removed. 

The mère mechanical need of care in avoiding a splash of molten 
material or flare-back in the burner has nothing to do with the de- 
velopment of the process, and Menne recognized that the effect of an 
excess of oxygen was to cool the flame. Under circumstances where 
oxygen was présent in excess, or where noncombustible material pre- 
sented solid instead of molten particles, an increased pressure in the 
oxygen jet must be met by an increase in the gas feed, by which means 
the beat of the flame would be increased and the resulting increase of 
pressure would also aid in removing the solid substances. In an addi- 
tion filed as the German patent No. 140,149, Menne states that, if the 
part to be melted is hot enough to be aflfected by the oxygen without 
the additional heating from the torch, then it can be melted away by 
continued play of the oxygen under suitable pressure, and that the 
original beat could be supplied by some other means than the blow- 
pipe. 

In German patent No. 143,640 he states that the meltmg is started 
by introducing oxygen in excess into the flame, and may be continued 
with oxygen alone. He also develops this idea further in German 
patent No. 147,541, in which he says that the combustion gas may be 
shut off if the mass is sufficiently preheated and contains sufficiently 
combustible substances. Menne evidently appreciated the proposition 
that control or limitation in the application of the oxygen to the heated 
surface would define or restrict the amount of material which would 
239 P.— 58 
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be oxidized — that is, which would unité in combustion; and he also 
appreciated that this combustion would impart beat to the surround- 
ing métal and could be limited so as to produce only a uniform and 
more or less regular extent o£ melting. He says that iron and steel 
pièces may be dismounted, separated, slotted, and melted through in 
place o£ cutting with a saw or file. He refers to the removal of a 
ring or coUar by a severing through the melting process. 

If the operator applied only that amount of beat which would render 
subject to the oxidizing effect those particles included within what 
would be a hacksaw eut, if he could supply oxygen so as to chemically 
act upon those particles and no others, and if the position of thèse 
particles is such that they can immediately drop away with such as- 
sistance as the oxygen supply may afïord, if the advance in the heated 
area can be accurately limited to the particles immediately in front 
of the moving stream of oxygen (or if that heating is kept up by the 
blowpipe flame, advancing with the stream of oxygen, if the effect of 
blowpipe flame and the supp'y of the oxygen is reduced, so as to give 
just the amount necessary to produce thèse results), we should hâve, 
when accurate movement is insured, a sharp eut even in Une upon 
each side and as narrow in width as conditions could allow. This idéal 
eut was the thought in Jottrand's mind, and he filed bis application 
with a view to patenting the method of producing such a eut, and also 
the instrument or torch by which the blowpipe flame and the stream 
of oxygen could be supplied as he suggested. 

[1] The testimony thus présents an issue which is difficult of déter- 
mination, but which may be easily stated and understood from the 
standpoint of the prior art, and also from the application of their dé- 
ductions by the expert witnesses in expressing an opinion. The prior 
art, as particularly illustrated by the Menne patents and the Menne ad- 
dress, had in mind and sought to describe a method and device for 
the production of a beat which would melt through the resisting sub- 
stance at any point where pénétration was desired. If the latéral 
spread of the melting (that is, tlie width of the path of pénétration) 
was to be limited, and if the material was to be slotted or bored or 
pierced, then the line of this slot could be directed by the interposition 
of a shield which in the form of a stencil would protect that part of 
the material which is not to be subjected to the melting influence. In 
this sensé, the prior art shows full appréciation of the self-evident 
proposition, that, if material is melted in two, a severance will be the 
resuit. Dr. Menne evidently appreciated the application of bis melt- 
ing process, that is, the chemical reaction of oxygen upon preheated 
iron, so as to contribute a melting beat to the surrounding surface for 
the purpose of making the melted surface subject to removal, and he 
coupled the application of this chemical process with a forcible re- 
moval by the application of the stream of oxygen under pressure. 

It would thus be old in the art to merely blow out, or allow to 
flow out, the melted product of oxidation. It was old in the art to 
oxidize and to produce adjacent melting. If the object desired was 
merely to accomplish a melting to such extent as removal of the melted 
fluid might be desired, then the disclosure of Menne was complète. 
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But in this sensé the Menne process was an équivalent for the use of 
a hacksaw, in that the removal of a part of the material by a hack- 
saw would secure its absence to the same extent which removal by 
melting would insure an open space instead of the solid iron. If 
hacksaws had never been invented, it would be difficult to conclude 
that the use of one, or the method of removing iron by means of a 
saw, should be held anticipated by the Menne processes. If the cut- 
ting' of wood had always been done by repeated blows of an ax, the 
severance of the article would not render invalid the invention of a 
saw to deliver a great number of small cuts in a narrow line. This 
would furnish the basis for a device patent to make the eut. But 
could a person claim that he had a patentable method of using the 
device, or of the way he delivered thèse restricted cuts to such ma- 
terial as would chip oflf, instead of bending easily? Or could he thus 
obtain a patent for a method of cutting by a spécial saw such kinds 
of métal as would act like wood, if ordinary saws had already been 
used in wood cutting? 

This brings us to the question just discussed by the Suprême Court 
in the case of Minerais Séparation, Limited, et al. v. Hyde, 242 U. 

S. 261, 37 Sup. Ct. 82, 61 L. Ed. , decided December_ 11, 1916. 

The court there upheld a method patent for an advance in process 
which, "because of its economy and simplicity, bas largely replaced 
ail earlier processes. * * * Diamond Rubber Co. v. Consolidated 
Tire Co., 220 U. S. 428 [31 Sup. Ct. 444, 55 L. Ed. 527] ; Carnegie 
Steel Co. V. Cambria Iron Co., 185 U. S. 403, 429. 430 [22 Sup. Ct. 
698, 46 L. Ed. 968] ; The Barbed Wire Patent, 143 U. S. 275 [12 
Sup. Ct. 443, 36 L. Ed. 154] ; Smith v. Goodyear Dental Vulcanite 
Co., 93 U. S. 486 [23 L. Ed. 952]." The court says the patentées 
"discovered the final step which converted experiment into solution, 
'turned failure into success' (The Barbed Wire Patent, 143 U. S. 275 
[12 Sup. Ct. 443, 36 L. Ed. 154])." 

[2] As was said in Cochrane v. Deener, 94 U. S. at page 788, 24 
L. Ed. 139, a process is patentable, even if it uses old machinery, if 
"the mode of treatment" is "new and useful." "A process requires 
that certain things should be done with certain substances and in a 
certain order." But Jottrand uses in gênerai an old form of device, 
he uses a known form of gas in the same mixture as shown by Menne 
and others, he performs the same steps in the same order, but applies 
thèse with the idea of "cutting," instead of "melting." Menne devel- 
oped the idea of melting and described the collatéral steps which would 
constitute cutting. Menne did not hâve in mind the use of this method 
of cutting in its full commercial development of economy in métal 
and in oxygen. But the increased use of oxygen and its cheaper pro- 
duction, which led to its commercial application at about that time, 
did not produce new "steps." It only required the use of the old 
steps, with careful observance of the application, so as to adjust the 
use to the need and to économie results. Jottrand described a device 
which may hâve been patentable in its exact form, but which is not 
broad enough to bring in the défendant as an infringer of the device 
patent, and his method patent did not dépend upon its use. 
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As was said in Westinghouse v. Boyden Power Brake Co., 170 TJ- 
S. 537, at page 556, 18 Sup. Ct. 707, 42 L. Ed. 1136, a patent can- 
not be granted for a "principle," or a "mode of opération," and one 
who bas made an improvement cannot inchide ail claims to tbe whole 
art or discovery wbicb be bas improved. See cases tberein cited. 
From bis standpoint, Jottrand sougbt not tbe mère accomplishment 
of melting and tbe removal of tbe iron, with tbe higbest degree of 
perfection attained by tbe greatest amount of melting, if refractory 
substances were encountered. Jottrand, on tbe otber band, bad in 
mind a metbod of avoiding melting. He goes so far as to claim a 
metbod of producing no melting of tbe metaUic iron. He sougbt to 
describe a metbod of severance of certain kinds of iron by means of 
a narrow eut Hke that of a saw, wbicb would be tbe exact équivalent 
of a eut produced by a hacksaw. He claims tbe rigbt to patent, not 
tbe metbod of making two pièces of iron by a eut, but tbe metbod 
of making a saw eut, witb an apparatus wbicb tends to produce melt- 
ing. He limits bis metbod to an amount of melting productive of a 
température effective only upon that material made fluid below the 
melting point of tbe iron, and he keeps tbe acting température down 
below tbis melting point of the iron by controlling the application of 
the beat from oxidation, and by removing the material at just sucb a 
rate as will thus control that production of beat. 

Granting that tbe chemical processes of oxidation and the physical 
transmission of beat, as well as the physical removal of the melted 
material, is the same in the Menne process and in Jottrand, the ques- 
tion presented is not whether Menne was working in tbe direction of 
applying a melting flame to useful purposes, and whether Jottrand was 
attempting to accomplish the same useful purposes by a différent metb- 
od of applying one kind of melting flame (the answer to thèse ques- 
tions is apparent), but tbe problem presented is whether Jottrand thus 
shows a patentable metbod, and whether, if bis metbod be patentable, 
it is distinguishable from the évident variations of the Menne process. 
The mère diminution in size or réduction in quantity wbicb may prove 
advantageous in an application of a certain device to accomplish one 
spécifie object or resuit out of ail those covered by a broad prior pat- 
ent does not of itself constitute a new invention. De Lamar v. De 
Lamar Min. Co., 117 Fed. 240, 54 C. C. A. 272; Guidet v. Brook- 
lyn, 105 U. S. 550, 26 L. Ed. 1106; Bullock Electric Mfg. Co. v. 
General Electric Co., 149 Fed. 409, 79 C. C. A. 229. 

Tbis is no différent from the mère adjustment of parts in an instru- 
ment, wbere the use of that adjustment makes certain some particu- 
lar desired resuit, and wbere that particular resuit was known as ob- 
tainable by tbe particular adjustment, either to tbe prior inventer or 
to any mecbanic using the device. Estey v. Burdett, 109 U. S. 633, 
3 Sup. Ct. 531, 27 L. Ed. 1058; Pomace Holder Co. v. Ferguson, 
119 U. S. 335, 7 Sup. Ct. 382, 30 L. Ed. 406; United States Repair 
& Guarantee Co. v. Assyrian Asphalt Co., 183 U. S. 591, 22 Sup. Ct. 
87, 46 L. Ed. 342. 

r31 Nor can a new metbod be predicated upon directions to use 
a device in some particular way, wbicb requires notbing but skill in 
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the operator or attention to the relative size of the appliances, if the 
resuit and the method of accompli shing the resuit were disclosed in 
the earlier patent. Siemund v. Enderlin, 206 Fed. 283, affirmed 212 
Fed. 410, 129 C. C. A. 604; Machine Co. v. Murphy, 97 U. S. 120, 
24 L. Ed. 935. Mère réduction in the size of the oxygen tube, or even 
the tapering of the tube, as shown in certain forms of the Daniell 
burner, would not furnish invention over the Menne patents, if Jot- 
trand delivered his supply of oxygen under such pressure and in such 
a way as to induce beat, with résultant melting to as great an extent 
as the beat could accomplish. Thèse mechanical changes were old, 
and their effect known. Howard v. Détroit Stove Works, 150 U. S. 
154, 14 Sup. Ct. 68, 37 L. Ed. 1039. Dr. Menne expected radiation, 
and sought to overcome solidification of the melted material, which 
he wished to remove, by melting sufficient (through the beat produced 
by oxidation) to présent a molten mass only in the area upon which 
the oxygen under pressure would be driven. Jottrand in practice 
prevents radiation, with the résultant cooling of the molten material, 
by removing the melted oxide ; but he thus limits the f urther radia- 
tion of beat and résultant melting to the physical boundaries of the 
saw eut or kerf which is the intended resuit of the method. 

We must therefore look to the statement of the Menne process it- 
self, and to the language of the Jottrand patent and claims, in order 
to see if Jottrand is but a clever elucidation of something which was 
actually in Menne's mind, and which was plainly set forth in his de- 
scription of illustrative opérations. We must consider the effect of 
using the same chemical reaction, but with a différent pressure in the 
oxygen delivered by the extra jet and the employaient of a definitely 
shaped nozzle. 

Menne had no reason to consider the différence in the melting point 
of the oxide and of the métal, except in so far as it entered into the 
production of sufficient beat to cause melting generally. Menne did 
not need to consider, and did not consider, the différence between .^teel 
and cast iron, in its capacity for oxidation, nor in the amount of heat 
which was required to produce melting. Menne planned to heat to a 
sufficient température to oxidize the substance upon which he was 
working. Menne planned to melt or reduce the substance encountered 
after oxidation. If it proved to be metallic iron or a refractory sub- 
stance, he produced heat to melt it, so it could be removed by the 
oxygen jet and gravity. Jottrand, on the other hand, describes only 
a practical application, which in its theoretical perfection is limited to 
Steel or iron, subject to oxidation at a température lower than its meU- 
ing point. 

The trend of the argument can be observed from the statement, 
made by Menne, that the operator needs only some heating apparatus 
and a flask of oxygen with a means for supplying it to the heated sur- 
face under pressure. Menne contemplated the possibility of first heat- 
ing the iron and then bringing the oxygen jet by an independent pipe 
or hose to a point where it could play upon the heated surface. He 
plainly contemplated that this pipe or hose supplying the oxygen could 
be used as water would be used to wash off ice. Jottrand, however, 
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prescribes that the oxygen jet shall be placed at a "certain" (that is 
a fixed) distance frora the hydrogen jets or nozzle, and he suggests 
that this "certain distance" means one which is appréciable, as well as 
fixed. He says that the second nozzle is to be capable of régulation 
"appropriately in relation to its heating nozzle." He then says that the 
object will be eut "without appréciable loss of métal along a perfectly 
regular line; it being only necessary to cause the blowpipe nozzle to 
follow the contour to be eut." 

While evidently the nozzle openings may be arranged in différent 
ways, it is Jottrand's purpose to préserve their fixed relative position 
while the eut is being carried on. He thus arrived at tlie idea of 
his device patent, but did not necessarily employ any new process or 
method. It is évident that, if Menne vi^ere using the methods de- 
scribed by him for the purpose of cutting or severing a plate or strap 
of métal, he would hâve applied the heating flame until the métal ap- 
peared to be ready for the application of oxygen. He would then hâve 
applied the oxygen, and if the force of the oxygen was greater than 
that neccessary to remove the molten oxide, and if this surplus of 
oxygen cooled his heating flame, it is évident that he would hâve re- 
duced the quantity of oxygen. It would seem not to require invention 
to reduce the pressure, and thus prevent waste as well as excessive 
oxygen, if the supply were evidently too plentiful. 

Menne shows in his address, as well as in the United States patent, 
full appréciation of the effect of too much oxygen and the neeessity of 
increasing the heating flame to overcome the excess, if the excess be 
necessary to melt and physically remove the molten material. It is 
difficult to see how a mère change in the degree of pressure or in the 
quantity of material allowed to be used can involve invention or be 
the basis of a différent method of opération. The différence in expert 
manipulation of the tools would involve the same propositions as a 
différence in mère adjustment or application of the gases applied by the 
oper'ator. 

There is evidently no patentable feature in the change from a blow- 
pipe fitted with a Daniell tube for the supply of oxygen (which not 
only was old in the art, but was plainly disclosed by Menne) to the 
so-ealled torch or blowpipe of the Jottrand licensees and the défend- 
ant, which provide in a natural manner a convenient structure for 
furnishing, as in the well-known Daniell burner, a supply of oxygen 
in the form of a jet. If Menne used a pipe relatively one-fifth or one- 
sixth the size of his blowpipe aperture, in order to deliver oxygen 
which was under sufficiently heavy pressure to supply it in quantities 
at the orifice, no patentable novelty over the Daniell burner would be 
shown, in reducing the size of the oxygen pipe and tapering the orifice, 
if the desired object was to confine the discharge in direction and in 
quantity with the résultant increase in velocity. This is, of course, 
the well-known method of constructing any nozzle or jet orifice, and 
would be the one naturally used if the purpose were understood and 
desired. Hence it would require no invention for Menne to make his 
Daniell burner in the form of the device used by both the plaintiff and 
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the défendant, if Menne had in mind the method or the object which 
would thus be attained. 

We are therefore brought back to a considération of the patenta- 
bility of Jottrand's application of the chemical and physical proposi- 
tions involved in the cutting of a thin sheet or plate of iron by one 
who made the obvions changes in the Menne device needed to carry 
out the opération exactly set forth in the Jottrand patent. Dr. Menne 
shows appréciation of the chemical reactions following the applica- 
tion of oxygen to the preheated métal. He also understood the chem- 
ical reaction and the physical phenomena resulting from an increase 
of beat, producéd by increased oxidation. He specified in his varions 
patents the réduction of refractory substances by this means, and the 
production of sufficient heat to melt the métal to he removed by the 
physical force of the oxygen jet. But in using thèse reactions he does 
not refer to the limitation in use of the method, so as to produce only 
similar chemical reaction under those physical conditions existent, 
when the product to be melted reaches the melted condition and is re- 
moved before a température is producéd and maintained in position 
which will melt the adjacent metallic iron. Everything relating to the 
resuit, from both a chemical and physical standpoint, was well known 
in the art. 

Assuming, therefore, that Menne did not specifîcally figure out or 
State that physical condition and arrangement of parts vi^hich would 
continue the conditions under which iron oxide could be melted, but 
metallic iron would be lef t solid ; and assuming that Dr. Menne passed 
over any référence to thèse points as collatéral, and hence not neces- 
saiy to be elaborated in describing the production of heat for the pur- 
pose of melting as rapidly as possible, or to as great an extent as pos- 
sible, we are compelled to consider whether Jottrand, by contem- 
plating and arranging to produce the restricted melting which was 
sufficient for his needs in melting iron oxide, and in cutting a narrow 
path, discovered anything more than would be observed by any chemist 
who was attempting to describe the opérations of a mechanic follow- 
ing the Meime method, with the intention and purpose of severing the 
iron with as little melting as possible. It would not be invention to 
merely restrict the amount of melting so as to save material. Mère 
economy in the use of the agents, or in the efifect of the resuit, de- 
scribes neither a patentable device nor a patentable method. 

The plaintifï in this case seeks to patent the application of this idea 
by stating that the particular use results in economy and hence com- 
mercial advantage. He seeks to dififerentiate by showing that Menne 
overlooked the economy and had in mind producing a resuit which 
involved waste of the material used. But if, following Menne, with 
the idea of practicing economy, a mechanic would use the parts and 
produce the resuit exactly as Jottrand describes, then it is arguing in 
a circle to find that Jottrand differs from Menne, and bas made an 
invention, because he correctly described and understood those steps 
of the Menne process which any mechanic would use in doing that 
which Menne understood, but did not consider from its economical, 
commercial application to the severing of métal in particular instances 
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which were only clean and definite forms of rendîng the solid métal 
apart. 

In considering the understanding which Menne had or did not hâve 
as to the amount of melting produced, where the size of the supply 
of oxygen, and the duration of its use in one place, did not raise the 
température to the melting point of the iron, we find upon examina- 
tion of the Menne United States method patent that he says : 

"When the combustible slags or masses are sufflciently hot, so as to burn In 
the oxygen current, the hydrogen gas can be entlrely eut off, and the melting 
can be continued vvith oxygen gas only. This Is a way for obtalnlng nar- 
rower holes, as the oxygen gas, escaping from its narrow.nozzle, attaeks a 
smaller area than the larger combined flame." 

Hère we get évidence that Menne contemplated turning off the pre- 
heating flame entirely, so as to melt only that portion which would 
be raised to a melting point by the oxygen nozzle. This is direct évi- 
dence that Menne was describing a limitation to both the extent of 
the melting and the température which might be required to reduce 
the slag to a molten condition. If the slag is refractory to beat, Menne 
says the supply of oxygen must be increased correspondingly with the 
supply of combustible gas, so as to produce greater initial heating and 
greater résultant beat from oxidation. If, on the other hand, the slag 
melts at a low température, then the preheating flame ceases to be of 
importance, and the heating of oxidation from the oxygen escaping 
through the narrow nozzle, but still directed with sufficient force to 
remove the melted material, will make it possible to progress so as to 
obtain "narrower holes." A narrow hole, if boring or piercing is the 
object, is self-evident. 

But suppose we apply this idea as stated by Menne to his process 
of slotting or severing as a substitute for rasping through. We should 
then, looking at the matter from the standpoint of the expert, describe 
the actions of the mechanic as foUows : By the Menne device, a pre- 
heating flame is directed to the métal. When the combustible slag 
or mass affected by the preheating flame is suffîciently hot to burn in 
the oxygen current (that is, in the case of steel or wrought iron, when 
it gets cherry red at about the température of 1,000 degrees C), the 
mechanic will (as the application of the pressure from the oxygen 
nozzle starts kindling of the iron with résultant melting at the point 
of contact) eut off the preheating flame and limit the application of 
oxygen from the nozzle to the narrow hole which is to be extended 
into a narrow space of severance (or a narrow slot). The mechanic 
will find that, if the amount of pressure and the supply of oxygen be 
maintained at a proper amount, so as to remove the molten meta! and 
furnish a melting beat in advance of the flame, it will be necessary 
only to regulate the speed with which he makes the slot, in order to 
bring the métal in advance of the oxygen nozzle to the kindling point, 
and thus hâve material upon which the stream of oxygen may ad- 
vance, while evidently the molten material will in the meantime bave 
been carried away at the melting température of the "combustible 
slags or masses" which hâve been melted in the narrow hole. 

The resuit would be the formation of a kerf or slot like that de- 
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scribed by Jottrand and showing upon the sides such portions of molt- 
€n métal only as had been reduced to that condition by the beat pro- 
duced during the removal of the combustible mass against which the 
stream of oxygen had been directed. As has been observed, a me- 
chanical feed and torch holder, as well as expert manipulation, allows 
a doser approach to the theoretical or perfect eut; but the principle 
of cutting is no différent. Jottrand describes a way of saving métal 
or material, by intelligent observance in application of the methods 
which Menne suggests should be used for the purpose of making a 
restricted severance of the material. This is not the description of an 
invention on which could be based a method patent. 

But much more would it seem that Jottrand was describing a use 
of the Menne devices and methods, when we refer back to the Daniell 
burner, vi^hich Menne himself says he used, and to the Hare blov^rpipe 
as described by Silliman and Fletcher, with which the results of oxy- 
acetylene cutting can be exactly produced, when a mixture of oxy- 
acetylene gas is substituted for the hydrogen gas of the original Hare 
blowpipe, or for the outer tube of the Daniell burner. Menne is work- 
ing away from the teachings of Hare, Silliman, Daniell, and Fletcher 
when he opens the converging interior nozzle of the Daniell burner 
into a tube with an even diameter, which will allow a larger escape 
of oxygen and a larger amount of melting. But when he also refers • 
to the use of the narrow oxygen nozzle of a Daniell burner, to melt a 
narrow hole, without further use of a preheating flame, he discloses 
ail that is necessary to enable the mechanic to employ (when he does 
not wish a large area of melting) either the uniform narrow tube such 
as is used, according to the testimony, by varions persons in the United 
States for the purpose of cutting, or the Daniell burner converging 
nozzle, such as that actually used by the défendant in the opérations 
complained of in this action. 

This makes it unnecessary to consider in détail the opérations at 
the Chenango furnace, in which a large gas pipe, with a smaller in- 
closed gas pipe for the supply of oxygen, was used to melt in a pool 
and to blow out the résultant hole in an iron casting which was located 
a distance of some feet from the operator of the torch. It is there- 
fore unnecessary to consider the difficulties suggested in the plaintiff's 
case by the description of the defendant's opérations, which produce 
the results described by Dr. Menne in his référence to the employment 
of his device and method for the removal of anchor bolts, the slotting 
and separating of armor plate, etc. The défendant uses the process 
for cutting off the heads of bolts in the plates of iron ships. One 
boit might be eut with inordinate melting, as described by Menne, and 
the next with a narrow kerf, as stated by Jottrand. But Menne says 
that the "method is applicable everywhere that masses are présent 
which can be oxidized," and "the suggestion for the development of 
the method" for slotting or severing "originates from blast furnace 
practice." 

Can the "development" be limited to that use only which caused its 
origin or discovery? Obviously not, and careful observation of "de- 
velopment" or application is no more than the description of a func- 
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tion of a machine when used for some particular or novel purpose. 
Such description is not invention. Risdon Locomotive Works v. Med- 
art, 158 U. S. 68, 15 Sup. Ct. 745, 39 L. Ed._ 899. The opérations 
of the défendant are claimed by the plaintiff's witnesses to be Jottrand, 
They are claimed by the defendant's witnesses to be Menne. The 
chemical processes evidently are not in dispute. The torch used is 
evidently a Daniell bumer. The melting is evidently limited to the 
appHcation of the oxygen, but no care is taken to see that this melt- 
ing is restricted to produce a narrow kerf. One boit might be so eut 
as to foUow exactly the application claimed by Jottrand. Another boit 
might be melted off, and be plainly an application of the Menne pro- 
cess. 

Another difficulty which arises upon the plaintiff's theory of the case 
is presented in the article by Mr. Kindl (Proceedings of the Engineers' 
Society of Western Pennsylvania, November, 1915), in which armor 
plate cutting is described as an application of the Menne process, with 
a torch resembling the Daniell bumer, and without the uniform tube 
shown in the Menne patent as the oxygen orifice. This method de- 
scribed by Mr. Kindl is said by the plaintiff's witnesses to be Jottrand. 
It might be one in one instance, and the other in a second instance, if 
the processes are to be held patentable according to the lines of the 
plaintiff's contention herein. 

The claims of the Jottrand patent are as follows : 

"1. The method of cutting plates, pipes and other métal articles consistlng 
in heating the objeet to be eut and directing upon the heated part an osidizing 
.iet. 

"2. The method of cutting plates, pipes and other métal articles eonslstlnff 
in directing upon the objeet to be eut a suitable heating jet and an independent 
oxldlzlng jet. 

"3. The method of cutting plates, pipes and other métal articles conslstlns 
in directing a heating jet upon the objeet to be eut, upon the Une of section and 
an independent oxldlzlng jet at a distance from the heating jet and displacing 
both jets along the Une of section. 

"4. The method of cutting plates, pipes and other métal articles conslstlng 
in directing a heating jet upon the objeet to be eut, along the Une of section 
so as to raise the métal to a température enabling oxldatlon without fusion 
of the métal and in directing slmultaneously upon the heated part of the ob- 
jeet a jet of oxygen under pressure. 

"5. The method of cutting plates, pipes and other métal articles conslstlng 
in directing a heating jet upon the objeet to be eut, along the Une of section 
so as to raise the métal to a température enabling oxldatlon without fusion 
of the métal, in directing slmultaneously a jet of oxygen under pressure upon 
the heated part of the objeet and In movlng slmultaneously both jets along the 
Une of section." 

It will be noticed that claim 1 is limited to "cutting plates, pipes 
and other métal articles." Claim 2 substitutes only the words "direct- 
ing upon the objeet to be eut a suitable heating jet" for the words 
"heating the objeet to be eut." Claim 3 adds the words "upon the 
line of section" to the application of the heating jet, and then sug- 
gests moving the two jets "along the Une of section." Claim 3 might 
be distinguished from the defendant's structure by its requirement 
that the oxygen jet be "at a distance from the heating jet." But this 
is a distance which is evidently implied in the other claims. Claim 4 
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brings in the idea of limiting the initial heating to a point at which 
oxidation without fusion may occur. Claim 5 is the same as daim 4, 
but with the obvious provision that the two jets shall be moved simul- 
taneously along the line of section. 

The previous discussion makes it plain that Jottrand intended to 
describe a method of cutting, in correspondence with claim 5, and 
that, in so far as claims 1, 2, 3, and 4 are broader than claim 5, they 
cannot include anything more with which we are concerned, and can- 
îiot avoid anticipation by the Menne patents and address, except as 
claim 5 specifically covers the Jottrand development. 

Greater objection from the standpoint of validity might be urged 
against claim 1 than against any of the other claims, unless we con- 
strue claim 1 as substantially limited by the spécifications and draw- 
ings to the various matters set forth in claim 5. Claims 1, 2, 3, and 
4 therefore would be invaHd unless limited to a "cutting" in the sensé 
described in the spécifications, rather than a mère severance by melt- 
ing, from the application of an oxidizing jet to a heated surface. It 
would be impossible to hold claims 1 to 4 valid, in a broad sensé, over 
the Menne patents and prior art as set forth in the Menne address, 
or even over the disclosures of the Hare blowpipe, the 'Daniell burn-, 
er, and the Fletcher application. 

Menne shows a suitable heating jet and independent oxidizing jet, 
as set forth in claim 2, and if Menne's process was being used to make 
a eut, the jets would be displaced along the line of section, as pro- 
vided in claim 3. In the same way, claim 4 could not be used for the 
purpose of cutting, unless there were movement along the line of sec- 
tion, and we therefore find the Jottrand patent dépendent upon claim 
5, as the exact statement of that which is set forth in the spécifications 
and drawings and upon which Jottrand seeks to avoid infringement of 
the mère melting method of severance made plain by Menne. 

According to the undisputed testimony, when following the Jottrand 
claims, some heat produced by oxidation actually melts a greater or 
less portion of the métal which has not yet been oxidized. In practice, 
according to the testimony, a fixed adjustment is secured both as to 
quantities and pressure, through the skill of the operator, while a 
feeding device prevents déviation and thus confines the line of melting 
to the so-called eut. If a person follows carelessly claim 5 of the 
Jottrand patent, he might f ail in his experiment and stop oxidizing the 
material, with a corresponding cessation of melting, he might melt so 
much that the eut would be enlarged into a Menne melting through, 
or he might turn on so much oxygen, without cooling down the métal, 
that the material would be melted in ail directions. In any of thèse 
cases he would not be carrying out successf uUy the Jottrand directions, 
and it does not seem that patentability, in the sensé of invention, should 
dépend upon success in manipulation. 

Jottrand does not get beyond the liinits of the Menne disclosures 
by using an oxygen jet or pencil, which is not the free flow of oxygen 
from a pipe xmder pressure! A fine stream from the end of a jet will 
produce the same resuit as that from a uniforra, but still narrow, pipe, 
emerging under possibly greater pressure but with less velocity. If 
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the différence îs merely in the quantity of material available, no pat- 
entable invention would be présentée in furnishing the quantity by one 
means rather than the other. But the plaintiff contends that tlie jet 
of oxygen produces a différent resuit than the same quantity of oxygen 
supplied at exactly the same points by a straight tube. 

The plaintiff further contends that Jottrand discloses appréciation 
of this différence and that Menne does not. But this claim présup- 
poses that Menne, through his endeavor to melt as much as possible, 
did not understand and did not disclose the effect of limiting the sup- 
ply of oxygen so as to limit the amount of iron oxide, and to avoid 
melting of the material outside the range of oxidation. Menne, of 
course, when he advocated the use of a stencil and interférence with 
oxidation, intended to limit the amount of melting to such material 
as might be oxidized or melted within the lines of his stencil or plate. 

It is impossible to hold that Jottrand could avoid anticipation by 
Menne if he stood solely upon the accuracy of adjustment by which 
oxidation alone could be accomplished with no melting. In fact, the 
plaintiff's own operators do cause some melting, as has been stated. 
The plaintiff is driven, therefore, to the proposition that Jottrand es- 
capes the défense of anticipation by the Menne disclosure, solely 
through using a narrow orifice producing a jet of oxygen, instead of a 
uniform pipe with the stream of oxygen directed against a small por- 
tion of the surface, or against a stencil which would hâve the effect 
of a gâte, and would produce thereby, so far as the results are con- 
cerned, a clumsy substitute for a nozzle. 

Another défense must be considered, which took up the greater part 
of the testimony on the trial of the case. It proved to be an interest- 
ing issue. One Harris, living in Cleveland, is shown to hâve been 
active in the invention, manufacture, and use of so-called acétylène 
blowpipes and burners from the year 1901 on. Up to the year 1904, 
or the early part of 1905, he was actively interested in the manufacture 
and attachment of thèse acétylène burners to gas cooking ranges. He 
has shown by a number of witnesses that prior to 1905 he used oxygen 
which he produced by his own manufacture in actually cutting iron 
straps and in melting off the ends of pièces of iron such as the ordi- 
nary work bench file, through the use of an oxyacetylene blowpipe, 
to which he attached by wire a separate tube terminating in a nozzle, 
in order to supply an additiorial jet of oxygen after heating the ma- 
terial with the blowpipe. He has produced as an exhibit the instru- 
ment which he allèges was the one used by him in this way, which 
answers in gênerai to the Jottrand torch. 

Some dispute has been raised as to the possibility of producing oxy- 
gen, by Harris, of a quality which would do the work of cutting. 
Doubt has been cast upon the date at which some of the various wit- 
nesses saw Harris do what apparently constituted acts of cutting, ac- 
cording to the method described by Jottrand. But it is clearly shown 
that Harris did eut métal and operate the blowpipe in question before 
the date of the Jottrand invention. One pièce of métal, attached to 
a stove sold by Harris at least as early as 1904, traced to a hardware 
firm in lowa, and from them to a customer, who turned it over to the 
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defendant's représentative, has been sufficiently identifiée! so that the 
date of its original construction seems beyond dispute. Doubt has 
been thrown upon the carefulness with which the parts of this stove 
were protected prior to bringing them into court, but no satisfactory 
évidence has been shown to indicate tampering therewith. Analyses 
by one of the expert witnesses for the défense, accompanied by mi- 
croscopical examination, with photographie enlargements of the edges 
of the eut at one end of the strap in question, seem to shovvr a eut in 
which iron oxide was formed by the application of beat and oxygen, 
and in which the metallic particles upon the sides of the eut do not 
bear indication of melting such as would be the resuit of intense beat 
other than that by the cutting oxyacetylene torch. The bending and 
distorting physical changes following the use of a tool to sever the 
métal when cold or slightly heated are absent. 

The testimony of this expert was exceedingly interesting, as was 
that of the other experts with relation to this particular exhibit. Much 
testimony was introduced by both sides in référence to the peculiar 
entries in certain books, which would seem to throw doubt upon the 
accuracy of recollection of the witness Harris and the other witnesses 
for the défendant who testify as to the date of Harris' experiments. 
The cost of oxygen hère enters into the case as an évident reason 
why Harris did not pursue his development of a cutting torch ; but 
it is apparent that Harris (who took out many patents for oxyacety- 
lene heating blowpipes) did not, even though his use was public, progress 
beyond the stage of experiment, and did not understand or appreciate 
what he was doing, so as to constitute a public prior use of a method 
applying more than an accidentai variation of the blowpipe of the 
prior art. He states that he made the blowpipe with the additional 
tube, for the supply of material to the blowpipe flame in the manu- 
facture of artificial rubies. This extra material was a powder, which 
he thus fed into the flame. He took this blowpipe for the purpose of 
introducing oxygen as he would with a so-called "rat-tail burner," with 
the thought that this might prevent the production of long carbon 
filaments which formed from "polymerization" and broke off in the 
burner. The resuit was worse than before, and he transferred the 
flame to a pièce of métal in order to test its melting or welding qual- 
ities. He found that it produced an incandescent spot, which punched 
a hole and eut ofï the material. He evidently always treated this as 
a mère variation in the form of a blowpipe flame, which created a 
melting heat, and never thought of the oxidizing, except as incidental 
to the flame of the oxyacetylene blowpipe. He treated it as an im- 
practical and laboratory experiment, which led to no commercial use. 
His cutting was confined to the giving of laboratory illustrations of 
how he could melt with an oxyacetylene blowpipe, or to incidental 
cuts with an implement which was not an object of thought, except 
that it happened to be convenient at the time and was entirely aban- 
doned when he proceeded to further develop his work in acétylène 
burners and blowpipes. It never rose to the dignity of an invention, 
nor even to the point of a definite, intelligent use of a device, as dis- 



926 239 FEDERAL REPORTER 

tinguished from the purely accidentai employment of a convenient ob- 
ject. Wood Paper Patent, 90 U. S. (23 Wall.) 566, 23 L. Ed. 31. 

[4] The défendant has attacked the title of the plaintiff, and one 
or two matters in that connection must be referred to. The original 
assignment to this plaintiff, although admittedly recorded in the office 
of the Commissioner of Patents, could not be produced at the trial. 
There seems to be no reason to fînd that the existence and contents 
of the original were not suffîciently proven, and the title of the plain- 
tifl^ is thus traced back to an assignment from the heirs and légal rep- 
résentatives of the inventor, who died in Belgium on May 4, 1907. 
It appears from the record that the légal représentatives (or those suc- 
ceeding to the personal property in the estate of Jottrand, deceased), 
according to the law of Belgium, made in writing and delivered an 
assignment of the patent in suit, and of certain applications for other 
United States patents, to the Société Anonyme l'Oxhydrique Inter- 
nationale, a Belgian corporation. It is shown by the testimony that 
no letters of administration are needed in Belgium, and that those 
entitled take without formality. Similarly no certificate of such rights, 
from any légal tribunal, is needed to make prima facie title; but the 
parties conveying prove their right by executing under oath a paper 
.showing their succession to that title. The Belgian law requires this 
paper to be sworn to before a "notaire," and it thus .stands as a judi- 
cial record. In the case in question, this paper, which was worded in 
compHance with the laws of Belgium, and was signed by those required 
to make it valid to pass title in Belgium, was not proven before a 
"notaire," but actually executed before the American consul, in order 
to make it équivalent to an acknowledgment under the United States 
law. Section 48^8, R. S., as amended by chapter 391, § 5, Act March 
3, 1897, 29 Stat. 692 (Comp. St. 1913, § 9444). As those who under 
Belgian law could convey title thus executed an instrument sufficient 
to pass title in the United States, for the purpose of assigning patent 
rights in the United States, the objection that it was not so verified 
as to prove itself in a Belgian court is of no moment. Title would 
pass by the writing, and the proof thereof is sufficient for its record- 
ing and use as évidence in the United States. Subsequently the Société 
Anonyme executed a conveyance, valid in form, to an American cor- 
poration, which through various further assignments passed on the 
title to the plaintiff. 

This assignment by the Société Anonyme was executed also by Her- 
man W. Falk and Henry Harnischfeger, who were stockholders and 
officers of the grantee (this American corporation). By this instrument 
Falk and Harnischfeger assigned to this corporation ail rights and 
demands to damages and profits from any infringement of said let- 
ters patent. An earlier instrument, purporting to be a contract and 
provisional assignment to Falk and Harnischfeger from the Société 
Anonyme and recited in the assignment to the American corporation, 
was offered in évidence and excluded upon objection by the défend- 
ant. It apparently conveyed title only conditionally until the actual 
grant to the American corporation could be obtained. Even if re- 
ceived in évidence, it would hâve left no title in the grantees after per- 
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formance of the condition divesting them of that title and the re- 
lease of any rights thereunder by their own admissions in the évidence. 
Their joinder in the later contract with implied release of ail claims 
or rights thereunder, and the oral proof by Falk and Hamischfeger 
to the same effect, sufficiently show that no légal title, even to the 
letters patent, remained in Falk and Hamischfeger after expiration 
of the original conditional grant. But the exclusion of the paper, up- 
on objection by the défendant, makes it unavailable to the défendant 
for any purpose. 

The défendant allèges that the plaintifï is seeking to compel the use 
of its own torches or of oxygen sold by it through control of the Jot- 
trand method patent. That there is actually any illégal restraint of 
trade or création of monopoly, through threat of prosecution for con- 
tributory infringement, does not seem to hâve been proven. An im- 
proper limitation of license to use of the patent, to those customers 
who buy a certain product, bas not been shown. The patent question 
in the case seems to bave been kept clear of the Clayton Act (Act 
Oct. 15, 1914, c. 323, 38 Stat. 730). But the décision of invalidity 
makes thèse matters immaterial, and the answer did not urge this dé- 
fense, which is clearly an afterthought, or makeweight, which should 
not be carelessly thrown into the décision. 

Nor does the suggestion of acquiescence by the implied license, 
which was continued so long as the défendant bought oxygen from 
the plaintifï, make out a défense against the charge of infringement 
after the so-called license was terminated. Infringement would be 
f Qund if the method patent were to be held valid ; but as this patent 
does not show invention over the prior art, and must be held antici- 
pated as previously indicated, décision will be given for the défend- 
ant, and decree may be entered accordingly. 

On Settlement of Decree. 

[5] The plaintifï asks the court to include a separate fînding or 
decree as to each défense which was found in the plaintifï's favor, and 
which was therefore disregarded in giving judgment for the défend- 
ant. This décision for the défendant was based upon the défense of 
invalidity. On appeal, a reversai of the decree would resuit in a new 
trial, a further hearing in the Court of Appeals, or a final détermina- 
tion as to the remaining issues upon the présent record. The défend- 
ant cannot appeal from a decree in its favor, nor can this court give 
judgment for the plaintifï upon the issues which, so far as this case 
is. concerned, are found in the plaintifï's favor. The décision, in so 
far as it bas a part in the decree, should be embodied only by référ- 
ence or récital. 

A décision for the plaintifï, with findings of validity and infringe- 
ment by the défendant, would hâve presented two matters as to which 
error could be assigned. In Thacher v. Transit Construction Co., 234 

Fed. 640, C. C. A. , the défendant assigned error only as to the 

finding of infringement, and the court did not consider on appeal bis 
argument that the patent was, after ail, invalid. The form of decree 
was not involved, and the défendant, if he had attacked the finding 
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of validity as well as infringement, coiild hâve had both matters con- 
sidered upon the printed record in the Court of Appeals. 

But, with decree for défendant, it would not be fair to the plaintiff 
or to the Court of Appeals to render adjudication upon issues which 
could not be tested by appeal and which the upper court should not 
be asked to go into, unless a new trial be had either in the upper 
court or in this court, after a reversai of the fînding upon which decree 
went for the défendant. In the latter case either side should hâve the 
opportunity of presenting the issues with any newly discovered évi- 
dence, and neither party should be finally bound, on a new trial or in 
any other action, by a so-called adjudication as to issues not review- 
able by the Court of Appeals. If several patents are included in one 
action, the decree may be for the plaintiff on one patent and for the 
défendant on another; but as to each patent the decree must be an 
entirety, covering the issues which control the granting of the decree. 

It is suggested that the court should not "hesitate to put in thet 
succinct form of a decree the findings so laboriously reached in a 
voluminous opinion upon protracted considération of a voluminous 
record," and that this "form bas the advantages of accuracy, of clar- 
ity, and of definiteness — ail of great moment in the Court of Appeals 
and of substantial importance elsewhere. The other form is meaning- 
less, unless its promises and conclusions be searched out of other parts 
of the record." The court recognizes thèse premises and the desir- 
ability of briefly summarizing the opinion. But the decree is essen- 
tially the judgment which disposes of the case, instead of being an 
index or compendium of the varions points which the court has con- 
sidered. 

The decree should order and adjudge only the détermination of 
the controversy. 



LINDLAT et al. v. RATDTJRB. 
(District Court, E. D. Kentucky. February 3, 1917.) 

1. CouETS <®=>367 — EuLEs or Décision — Oïl and Gas Lease. 

The validity of an oil and gas lease, which the lessee could surrender at 
his option, is a local question, the décision of which by the court of the 
State in which the land is located is binding on the fédéral court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 958, 959.] 

2. Mines and Minebals (g=>73 — Oil and Gas Lease — Estâtes Cbeated. 

An oil and gas lease, purporting to convey to the lessee ail the oil and 
gas in the land, and leasing the land to him to drill and operate wells for 
a specified term and so long thereafter as oil or gas was produced in 
paying quantities thereon, does not convey a vested interest in the oil 
and gas, since there can be no ownershlp of thera until they hâve been 
reduced to possession, but does convey a vested interest in the rlght to ex- 
plore for oil and gas, or an interest in those minerais contingent on 
their discovery and réduction to possession, and such lease is therefore 
not executory, but Is executed as much as any other lease. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. DIg. |S 
201, 210.] 

■ III I-, — — .1.1 — .1. ^^1 I ■■ „— — ■ ,, I — .. ... ,n i-.i.. — ..^i.l.i.^i. —— I —I II ^ 

^;;:ioFor other cases see sam© topic & KEV-NUMBER In ail Key-Numbered Dlgests & Indexée 
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8. MiNEB AND MlNEEALS ©=358 — OlL AND GaS LEASE CoNSIDEBATION AdE- 

QT7ACY. 

A considération of $1 Is sufflcient to support an cil and gas lease by the 
terms of which the lessee's interest is subject to defeasance for breach 
of condition subséquent to drill wells and pay royalties, though he is 
Dot bound by any covenant to perform the condition. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 168, 
169.] 

4. Mines and Minerals (g=58 — Oïl and Gas Lease — Considération — Claus- 

es SUPPORTED. 

In an oil and gas lease, given for the considération of $1, which pro- 
vided that the lessee should drill a test well withln one year and should 
pay a specified sum per year for the time during which the completlon 
of the well was delayed, the considération supports, not only the right to 
drill the well during the first year, but also the privilège of paying the 
specified sum and securing a renewal of the right, so that the right to 
make such payment and seeure the renewal is not dépendent on a subsé- 
quent agreement by the lessee to make the payment. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 168, 
169.] 

5. Evidence ©=3432 — Parol Evidence — Conteadictinq Récital — Payment 

OF Considération. 

Paroi évidence is not admissible, even in equity, to show that the con- 
sidération of $1, which the lease recited had been paid, was not in fact 
paid. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1981-1989.] 

6. Mines and Minerals ©=81 — Oil and Gas Lease— Remedy of Lessee — In- 

■junction. 

A suit by the lessee under an oil and gas lease to enjoin the removal of 
oil and gas from the premises by a subséquent lessee is a suit to prevent 
tresi)ass ,ind waste to the interest of the lessee, not for spécifie perform- 
nnce of ihe loase. and therefore the doctrines that equity will not specifî- 
cally enforce a contraet where there is no mutuality of rights and remé- 
dies, nor if the considération was inadéquate, or It was unfair to hold the 
party to it, do not apply. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 211.] 

7. Mines and Minerals i@=>81 — Oil and Gas Lease — Remedy of Lessee — In- 

JUNCTioN — Adéquate Remedy at Law. 

A lessee under an oil and gas lease has no adéquate remedy at law, 
which deprlves him of his right to enjoin a subséquent lessee from re- 
movlng the oil and gas. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 211.1 

8. Mines and Minerals <g=»81 — Oil and Gas Lease — Remedy of Lessee — In- 

junction — Adequacy of Considération. 

The right of the lessee under an oil and gas lease to enjoin the removal 
of those minerais by a subséquent lessee is not afÊected by the inadequaey 
of the considération for the lease. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 211. J 

9. Mines and Minerals <S=>5S — Oil and Gas Lease — Validity— Mutuality. 

The rule that unperformed contracts, optional as to one party, are op- 
tional as to both, applies only to a contraet which is whoUy executory, in 
that it consists of mutual promises, eaeh the considération of the other, 
but does not apply where a eonsidei-ation is paid for an oil and gas lease, 
which gives the lessee a présent interest in the right to explore for the 

«ssFor other casas see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexe» 
239 F.— 59 
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minerai and a contingent interest in the minerais dlscovered, tîiough he 
bas the privilège of surrendering the lease at any tlme. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. §§ 168, 
169.] 

10. Mines and Minebals ®=73% — Oïl and Gas Lkase — Pebiod of Tenanct. 

The lessee under an oU and gas lease for the term of 10 years, and as 
much longer as oil and gas should be produced in paying quantltles. with 
right to surrender the lease and be discharged from liability thereon, the 
considération for which lease had been pald, was not a tenant at wlll, so 
that the doctrine that a tenancy at wlll of one party is at the wlll of the 
other does not apply. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. § 200.1 

11. Mines and Mineeals ®=>58 — Oil and Gas Lease — Validitt — Suekendeb 
Clause. 

In an oil and gas lease, granting for the considération of $1, pald by 
the lessee, the rlght to drill and operate wells and the right to the oil and 
gas discovered thereon, subject to a payment of royalty, a clause author- 
izing the lessee at any time to surrender the lease and be relieved from ail 
liability thereon does not Invalidate the lease as a matter of prlnclplo, 
nor according to the weight of authority or the décisions of the courts of 
Kentucky, where the land was situated. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 168, 
169.] 

12. CouBTS i©=3365 — RuLBS of Décision — Décision of State Oouet — Scope. 

A décision of the state court that $1 is such an inadéquate considération 
for an option to purchase real estate as to invalidate the option does not 
require the holding that a simllar considération is not sufficieut to support 
an oU and gas lease, under which the lessee must expend a considérable 
sum of money, which wlll be a loss in the event of failure to discover oil. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 950. 952, 955, 969- 
971.] 

In Equity. Suit by John W. Lindlay and others against W. S. 
Raydure. On final hearing. Decree for plaintifïs. 

Burnam & Burnam, of Richmond, Ky., and R. W. Smith, of Irvine, 
Ky., for plaintifïs. 

Hugh Riddell, of Irvine, Ky., and Frank A. Baldwin, of Bowling 
Green, Ohio, for défendant. 

COCHRAN, District Judge. This cause is before me for final de- 
cree. It involves a controversy betw^een holders of rival oil and gas 
leases. Thomas Tipton and George Pitts ovi^ned adjoining farms 
in Estill county, Ky., within this district, the one containing 185 acres 
and the other 75 acres. Each executed — the one on May 20, 1915, his 
wife uniting with him, and the other on May 22, 1915, he then being a 
widower — such a lease on his farm to the plaintiff Harvey Huntsman, 
who subsequently assigned. three-fourths thereof to his coplaintiffs, 
one-fourth to each. The Tipton lease was lodged for record No- 
vember 12, 1915, and the Pitts November 10, 1915. The two leases 
were alike, save in the one particular, hereafter indicated. Each re- 
cited, as the considération therefor, payment of $1, receipt of which 
was acknowledged, and the covenants and agreements on the part of 
Huntsman therein contained, purported to grant and convey ail of 

«SisFor other cases see same topio & KEY-NUMBER In ail Key-NumbereS Dlgests & Indexes 
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the oil and gas în the land, and demised, leased, and let the land for 
the purpose and with the exclusive right to enter thereon at ail times to 
drill and operate wells for oil and gas for the term of 10 years, and 
so long thereafter as oil and gas, or either of them, was produced, 
except that the lessor was to hâve 8 per cent, of the oil produced. 
Huntsman covenanted and agreed to pay $100 per annum for each gas 
well from which gas was marketed, and to complète a well within 
one year from the date of the lease, or to pay at the rate, in the Tip- 
ton lease of 25 cents, and in the Pitts lease of 10 cents, per acre for 
each additional year the completion thereof was delayed, payable year- 
ly in advance, until a well was completed or the lease surrendered as 
therein provided, which payment might be deposited to the lessor's 
crédit in the Farmers' Bank of Irvine, county seat of Estill county. 
In each it was provided that the completion of the well should be a full 
liquidation of such rentals during the remainder of the term of the 
agreements, that Huntsman was to hâve the privilège at any time of 
removing ail machinery and fixtures, and that upon the payment of $1 
at any time he should hâve the right to surrender the lease for can- 
cellation, after which ail payments and liabilities thereafter to accrue 
thereunder should cease and détermine, and it be absolutely null and 
void. Each contained other provisions usual in such leases, which it 
is not necessary to set forth. 

On October 13, 1915, Tipton and his wife made a lease on his farm 
similar to that which they had made to Huntsman, except in that Tip- 
ton was to hâve one-eigbth of ail the oil produced and it contained no 
surrender clause, which was lodged for record November 17, 1915; 
and on October 21, 1915, Pitts made a lease on his farm similar to 
that which he had so made, except in that Huntsman was to pay 25 
cents, instead of 10 cents, an acre per annum for delay in completing 
the test well, which was lodged for record November 15, 1915; each 
lease being to the défendant Raydure. At the time of making of thèse 
leases the year had not elapsed which Huntsman had under his leases 
to complète a test well and he had not commenced to drill on either 
farm. Tipton and Pitts made thèse two leases to Raydure upon his 
représentation that the Huntsman leases were void and upon an agrée- 
ment on his part to défend against them. Huntsman was then still the 
sole owner of his leases. He did not assign interests in them to his 
coplaintififs until in February and March, 1916. At that time nothing 
had been done under any of the leases. In April, and in time enough 
to hâve completed a test well before May 22, 1916, when the year 
would expire for completing it under the Pitts lease, plaintifFs se- 
lected a site for drilling a test well on the Pitts farm and were in the 
act of placing a drilling outfit thereon for that purpose, when they were 
forcibly prevented from so doing by the défendant. They made no 
attempt to commence drilling such a well on the Tipton farm. They 
were made to understand that it was not agreeable that they should do 
so, and that they would be resisted. Before the expiration of the year 
they tendered Tipton the rental for the succeeding year, which he re- 
fused to accept, and they thereupon deposited same to his crédit in the 
prescribed bank. On the other hand, Raydure, before the expiration 
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of tlie year under the Huntsman leases, entered upon both farms and 
has drilled five wells on each, each of which wells is capable of pro- 
ducing 50 barrels of oil per day. 

This suit was brought May 15, 1916, and in it plaintiffs seek an in- 
junction against défendant, restraining him from producing oil on or 
removing it from those farms, and from interf ering with their so do- 
ing, and judgment against him for $200,000 damages; i. e., $100,000 
for each of the wrongs already donc. A number of questions bearing 
on plaintiffs' right to relief hâve been raised in the case. Two of them 
pertain to both of the Huntsman leases. One is whether they are inval- 
id because of the surrender clause contained therein. The other is 
as to whether the défendant had actual notice of them at the time 
he obtained his leases. They had not been lodged for record at that 
time. It is essential, therefore, that he should hâve then had such no- 
tice thereof to be afïected by them. Two questions hâve been raised 
as to the Tipton lease alone. One is as to whether it was acknowledged 
by Tipton and his wife before a deputy clerk of the Estill county 
court, as it is certified to hâve been, and the effect thereof, if it was 
not. The other is as to whether it was obtained by déception practiced 
by Huntsman on Tipton and his wife. The agreement was that Tip- 
ton was to hâve one-eighth of the oil produced as royalty. The lease 
provides that he should bave only 8 per cent., and it is in its so provid- 
ing that it is claimed that déception was so practiced. Huntsman's claim 
is that it was by mutual mistake that the lease was différent in this par- 
ticular from the agreements. One question has been raised as to the 
Pitts lease alone, and that is wlicther he was the owner of the farm cov- 
ered by it when he leased to Huntsman. It is claimed that the title was 
then in his granddaughter, Nancy Jones, and her husband, Harvey 
Jones from whom the défendant obtained a second lease after obtaining 
the one from George Pitts as hereinbefore stated. I decided ail thèse 
questions, except the first one, as to the invalidity of both leases because 
of the surrender clause, against défendant at the hearing and then orally 
gave my reasons therefor. Thèse will not be repeated hère, and the 
opinion will be limited to the one which was not decided, and which 
was reserved for further considération. 

[1] The question as to whether the validity of thèse leases is af- 
fected by the surrender clause contained in each of them is a local one. 
If it has been determined by the Court of Appeals of Kentucky, this 
court is bound by its décision. There can be no doubt, and the parties 
are agreed, as to this. Guffey v. Smith, 237 U. S. 101, 113, 35 Sup. 
Ct. 526, 59 L. Ed. 856. They differ as to what that court has decided 
in regard thereto. Each side claims that it has decided its way, and that 
with equal sincerity and cocksureness as to the correctness of its po- 
sition. Whilst, then, the only question before me is as to what ha? 
been thus decided in this particular, there is a right way of approach- 
ing that question, and that is from the standpoint, first of personaî con- 
viction, and then of authority elsewhere. It has been said by a great 
biblical scholar of a charming spirit that one cannot attain "to the high- 
est truth or the highest sincerity until he can speak from personaî con- 
viction," and that until he can do so he has not yet attained to "the 
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vérité vraie wbich is the crowning stage of ail." It is from that high 
standpoint that I would view authority. I proceed first, therefore, to 
a considération of the question as to the validity of thèse leases on 
principle. What, according to fundamental notions, is the true posi- 
tion in regard thereto? 

[2] But before coming to close quarters with this question accurate 
position should be taken as to certain matters. One of them has to do 
with an instrument which is unlike those involved hère, in that it has no 
surrender clause, but is otherwise exactly like them. There is no ques- 
tion that such an instrument is valid. Opinion does not difïer as to this 
anywhere. The matter relating thereto which I would develop is as 
to whether, immediately upon the exécution of such an instrument, 
an estate of any character vests in the lessee. It is certain that none 
vests in him as to the oil and gas which may be in the land, notwith- 
standing the instrument in express terms purports to grant and convey 
them. This follows from the considération that the lessor himself has 
no estate therein; and this is so because of the fugacious nature of 
such substances. That he has no estate therein is thus put by the Su- 
prême Court, through Mr. Justice White, in the case of Ohio Oil Co. 
V. Indiana, 177 U. S. 190, 208, 20 vSup. Ct. 576, 583 (44 L. Ed. 729): 

"Although in virtue of hls proprletorship the owner of the surface may bore 
wells for the purpose of extracting natural gas and oil, until thèse sub- 
stances are aetually reduced by him to possession, he has no title whatever to 
them as owner ; that is, he has the exclusive right on his own land to seek to 
acquire them, but they do not become his property until the effort has resulted 
In dominion and control by actual possession." 

It is equally certain that an estate of some character does then vest 
in him in the surface ; i. e., the rest of the land. The owner thereof 
by virtue of his proprietorship, as so stated, has the exclusive right 
thereon to seek to acquire such substances. This right may be re- 
solved into two successive rights ; i. e., to explore therefor by drill- 
ing wells, and then, if discovered, to produce them. It is on their 
production that they become his. Having such right, he can transfer 
it, and immediately upon the exécution of the transfer an estate in the 
land vests in the person to whom it is made, at least so far as the right 
to explore is concerned. Such a transfer is effected by such an instru- 
ment as I am dealing with. It in express terras démises, leases, and 
lets the land for the purpose and with the exclusive right to drill wells 
and to produce oil and gas. In Archer's Oil & Gas Cases, p. 20, this 
proposition is stated as a true generalization of numerous cases cited, to 
wit: 

"A grant of the exclusive privilège to go on land for the purpose of prospect- 
ing for oil and gas Is, until oil or gas is discovered in paying quantitics, mere- 
ly a license, and does not vest in the grantce any estate in the surface of 
the land or the minerais therein ; but where by such a grant the land is 
granted, vi'ith such exclusive privilège, it is a lease conveying an Interest in 
the land, and not merely a license to enter and exploite for oil or gas." 

The appellate court of this circuit, through Judge Day, in the case 
of Allegheny Oil Co. v. Snyder, 106 Fed. 764, 766, 45 C. C. A. 604, 
which involved a lease which granted and demised land for such pur- 
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pose and with such exclusive right for the term of 2 years and as long 
thereafter as oil or gas were found in paying quantities, not exceeding 
in the whole 25 years, quoted with approval from the opinion in the 
case of Harris v. Oil Ce, 57 Ohio St. 129, 48 N. E. 506, this state- 
ment : 

"An instrument in such form Is more than a mère Ucense; It Is a lease of 
the land for the purpose and perlod limited thereln, and the lessee has a 
vested right to the possession of the land to the extent reasonably necessary 
to pertorm the terms of the Instrument on hls part." 

That an estate in the surface of the land of some character vests 
in the lessee immediately upon the exécution of the instrument I do 
not understand to be questioned anywhere. Possibly there is some 
question as to the exact nature of the estate which ve.sts: but other- 
wise there is none. On the face of things it would seem that at least 
an estate in possession vests — i. e., an estate for 10 years in which 
to explore for oil and gas- — but that no estate to produce oil and gas 
then vests. So far the estate is an estate upon condition précèdent, 
the condition being the discovery of oil or gas, and does not vest un- 
til the happening of such condition. The estate in possession can, in 
no event, last longer than 10 years. In the case of Brown v. Fowler, 
65 Ohio St. 507, 63 N. E. 76, where the lease was for 2 years and as 
long thereafter as oil and gas is found in paying quantities, the Su- 
prême Court of Ohio, through Judge Burket, said: 

"This clause means that the term of the lease is Hmlted to 2 years, but 
that if, within the 2 years, oH or gas shall be found, then the lease shall run 
as much longer thereafter as oil or gas shall be found in paying quantities; 
but, if no oil or gas shall be found within the 2 years, the lease shall. at the 
end of the 2 years, terminate, not by forfeiture, but by expiration of term, and 
after the expiration of the sald 2 years no further drilling can be done under 
the lease." 

Possibly it is an estate upon condition subséquent ; the condition be- 
ing the failure to drill the test well or pay Ihe commutation money, 
notwithstanding there is no express provision to that effect. Possi- 
bly the condition includes also the failure to drill a test well after 
notice upon the part of the lessor so to do, notwithstanding a tender 
of the commutation money, authority for which may be found in the 
case of Monarch Oil & Gas Co. v. Richardson, 124 Ky. 602, 99 S. 
W. 668. It would seem that there was at least an implied condition 
subséquent to the former extent. Possibly this estate in possession 
is liable to terminate otherwise short of the 10 years ; i. e., by drilling 
a test well and its proving dry. Possibly, also, the estate upon condi- 
tion précèdent, i. e., to produce oil and gas, is also upon a condition 
subséquent; i. e., if the condition précèdent happens and the estate 
vests, it is liable to be defeated by failure to produce or deliver or pay 
the royalties. The necessities of this case do not require that any- 
thing further be said as to any of thèse possibilities. It is sufficient 
for the purpose thereof that an estate in possession to explore for oil 
and gas does vest immediately upon the exécution of the instrument, 
and that an estate in the future to produce oil and gas will vest on its 
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discovery, whatever limitations or qualifications either may be sul>- 
ject to. 

In the case of Venture Oil Co. v. Fretts, 152 Pa. 451, 25 Atl. 732, 
the Suprême Court of Pennsylvania, through Judge Williams, said: 

"A vested title cannot ordlnarlly be lost by abandonment In a less tiine than 
that fixed by the statute of limitations, unless there Is satisfactorj- proof of 
an intention to abandon. An oil lease stands on quite difEerent ground. The 
title is inchoate, and for purposes of exploration only, untU oU is found. If 
it Is not found, no estate vests in the lessee, and his title, whatever it is, ends 
when the unsuccessful search is abandoned. If oil is found, then the rlght to 
produce becomes a vested right, and the lessee will he protected la exercising 
it in accordance wlth the terms and conditions of his contract" 

Substantially similar statements will be found in other cases involv- 
ing oil and gas leases. It may create the impression that there is 
nothing vested until oil or gas is found. Such, however, is not the 
case, and no such thought was intended to be conveyed. What is in- 
choate until oil or gas is found is the right to produce oil and gas and 
the right to the oil and gas itself, which remains inchoate until pro- 
duced. The right to explore, therefore, is at no time inchoate. It is 
vested, and will be protected f rom the time of the exécution of the in- 
strument. 

If I am correct in this position, so far as the lessee's rights under 
such an instrument are concerned, there is nothing executory about 
them, except the entry under the vested right to explore and the vest- 
ing of the right to produce and to the substances produced. There 
is nothing more executory under it than there is under an ordinary 
deed or lease to land. So far as the right to explore is concerned it 
is an executed instrument, and it becomes executed as to the right 
to produce and to the substances produced upon the happening of 
the conditions on which they are to vest. 

[3] The other matters which I would stress in this connection hâve 
to do with an instrument in which $1 is the sole considération 
therefor. Such is the case if the instrument contains no covenants 
on the part of the lessee to explore, or to produce, or to deliver, or 
pay royalties. An instrument can be so worded that thèse things can 
be secured to the lessor by a condition subséquent, without any Per- 
sonal covenant on the part of the lessee upon which he would be lia- 
ble. Those matters having to do with such an instrument are thèse : 
The instrument is valid. The payment of the $1 is sufficient consid- 
ération to uphold it. That $1 is a sufficient considération to render 
valid a contract, executed or executory, is as well settled as can be. 
The authorities to this effect will be found in the note to the case of 
Lovetf V. Eastern Oil Co., -68 W. Va. 667, 70 S. E. 707, Ann. Cas. 
19I2B, 360, 363. 

In the case of Toncra v. Henderson, 3 Litt. 235, the Kentucky Court 
of Appeals held that the récital of a considération of five shillings was 
sufficient to validate a deed to a stranger. Again, the instrument being 
valid, estâtes vest in the lessee just the same as in a case where the 
instrument contains covenants on the part of the lessee and they con- 
stitute a part of the considération as just indicated. Again, the con- 
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sideration of $1 for the rights conferred by such an instrument îs not 
so insignificant as it might at first blush appear to be. It is in such a 
case, not the considération for an absolute grant, but for a grant on 
condition subséquent; the condition securing to the lessor the thing 
which could hâve been secured by a personal covenant, the condition 
possibly being the more effective of the two. So far as it is the con- 
sidération for the grant of the right to explore, it is for the right to 
incur the expense of the exploration, which may resuit in nothing. 

In the case of Guffey v. Smith, supra, 237 U. S. 116, 35 Sup. Ct. 
530. 59 L. Ed. 856, the Suprême Court, through Mr. Justice Van De- 
vanter, thus expressed itself as to the considération for the instru- 
ment there involved: 

"Whether the lease Is unfalr and inéquitable must be determîned In view of 
the circumstances In which it was glven. • * • They were thèse: Whether 
the leased tract contained oil or gas was not known. It was in an unde- 
veloped district, in which there was no oU or gas well and no pipe leading to a 
market. Drllling wells was attended with large expense, the cost of each well 
being upwards of $1,000, according to the testimony of one of the défendants. 
No fraud, déception, or overreaching was practiced in procuring the lease. 
The parties were compétent to contract with each other, and entered into the 
lease because in the circumstances its provisions were satisfactory to them. 
Under its ternis the cost ût the drilling was to be borne by the lessee. If the 
undertaking was unsuccessful, he alone was to stand the loss, and if It wa.s 
successful the lessor was to share in the results by receiving substantlal royal- 
ties, the reasonableness of which Is not questioned. The considération for the 
lease, riz., $1 paid to the lessor and the covenants and agreements of the 
lessee, cannot Ue pronounced unreasonable." 

It is true that he was not dealing with a case where $1 was the sole 
considération, but where covenants and agreements as to exploration 
and payment of royalties constituted a part of the considération. But 
what was said has equal application to a case where the exploration 
and royalties are secured, not by covenant, but by condition subséquent. 

[4] Again, the $1 paid relates to ail the rights that the lessee ob- 
tains thereunder, so that it upholds any one of them that may be in 
question. The appellate court of this circuit, through Judge Day, in 
the case of AUegheny Oil Co. v. Snyder, supra, said: 

"The lessee is given 2 years within which to drill, which privilège he may 
extend by the payment for further delay at the rate of $1 per acre at or before 
the end of the foUowing year. It is claimed that the considération of $1 may 
support the grant of the 2-year term, but the privilège of extending the same 
beyond the term of 2 years is supported by no considération and is entirely at 
the option of the lessee, and, before it can beeome a binding agreement, re- 
quires an engagement ujion the part of the lessee to pay the stipulated sum of 
Il per acre. * • * This construction undertakes to divide the lease into 
independent parts, and an nuls the effect of the privilège granted to the lessee 
of continuing the right to drill a well upon payment of the annual sum stipu- 
lated. We are of opinion that this lease constituted an entire contract, and 
that the considération recited supports, not only the grant of the 2-year term, 
but as well, the privilège of extending the tlme of drilling, by paylng the stipu- 
lated price therefor. • • » This instrument is a contract. Assumlng, now, 
that it is free from fraud, and between parties capable of contracting, it can 
be supported by the considération of $1 as well as any other valuable considér- 
ation. It is an indivisible agreement. Each part of It must be given efCect, 
We can add nothing to it, and take nothing from it. For the considération 
named the lessee received a conveyance of the term, as we bave already stated, 
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witli a stipulation that the lease should become void unless delay In sinking 
a well within the term of the lease should be paid for at the rate of ?1 per acre 
at the end of two years. Thls privilège is not to be separated from the other 
conditions of the lease. It Is one of its terms, and must be glven force and 
efifect." 

[5] Again, if the instrument recites the payment of $1, it cannot 
be shown by paroi évidence that it was not in fact paid, and thereby 
invalidate it. Whatever right there is in equity to show by paroi 
évidence the true considération for a grant, and thereby contradict 
its récitals on this matter, it does not go so far, no more than at law, 
as to enable the grantor to invalidate it by showing that it was with- 
out any considération whatever. The Suprême Court of Illinois, 
through Judge Scott, in the case of Stannard v. Aurora, etc., Ry. Co., 
220 111. 469, 17 N. E. 254, said: 

"While the récital of the payment of the considération in a deed may be 
contradicted for certain pui-poses, yet such acknowledgment of payment can- 
not be contradicted by proof, for the purpose of whoUy invalidating the deed 
or impairing its légal effect as a conveyance." 

This position is of no conséquence hère, for it was proven that the $1 
was paid for the Tipton lease, and, though there was no évidence that 
it was paid for the Pitts lease, there was none that it was not paid, and 
it is quite likely that it was in fact paid. 

[6] Now, there is a certain position which necessarily follows from 
those thus taken as to such an instrument. This is that a suit in equity 
brought by the lessee to protect this right from invasion, either by 
the lessor or a subséquent lessee, is not a suit either to enforce spécifie 
performance of a contract or to enjoin the breach of a contract. It 
is nothing more nor less than a suit to prevent waste. It diflfers from 
the ordinary suit to prevent waste, in that the property which is about 
to be converted or destroyed by the défendant is not the property of 
the plaintiff. It — i. e., the oil and gas in place — is, as we hâve seen, 
the property of no one. But it is property which he has the exclusive 
right to find, produce, and make his own. In the cases of Allegheny 
Oil Co. v. Snyder, supra, and of Logan Natural Gas Fuel Co. v. Great 
Southern Gas & Oil Co., 126 Fed. 623, 626, 61 C. C. A. 359, 362, 
which were suits between rival lessees in oil and gas leases, the appel- 
late court of this circuit, through Judge Day, in the one case said : 

"The équitable estate of appellees was In danger of destruction by the re- 
moval of gas and oil. In such case equity will intervene to prevent irrépara- 
ble injury. Ilaving acquired jurisdiction for the purpose of preventing waste 
and the destruction of the estate, a court of equity will retain jurisdiction 
for the purpose of granting full relief." 

And, in the other, through Judge Severens, it said : 

"But the immédiate purpose of the suit is to restrain waste and threatened 
trespasses, and the court may entertain the bill for that purpose, even if the 
plaintiff be not in possession, and, having thus acquired jurisdiction, it may 
also proceed to settle tbe question of title and remove the cloud." 

And see the case of Backer v. Penn L,ubricating Co., 162 Fed. 627, 
89 C. C. A. 419. 
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The Suprême Court, through Mr. Justice Van Devanter, in the case 
of Guffey V. Smith, supra, 237 U. S. 115, 35 Sup. Ct. 530, 59 L. Ed. 
856, which was a suit between rival lessees, thus expressecl itself on 
this point : 

"Rlghtly «nderstood, this Is not a suit for spécifie performance. Its pur- 
pose is not to enforce an executory contract to glve a lease, or even to en- 
force an executory promise In a lease already glven, but to protect a présent 
vested leasehold, amounting to a freehold interest, from continuing an Irrép- 
arable In jury calculated to accompUsli Its practlcal destruction. The com- 
plaint is not that performance of some promlsed aet Is belng withheld or re- 
fused, but that complalnants' vested freehold rlght Is belng wrongfully violat- 
ed and ùnpaired in a way whlch calls for préventive relief. In thls respect 
the case Is not materially différent from vvhat It would be if the complalnants 
were claiming under an absolute conveyance rather than a lease. In a prac^ 
tlcal sensé this suit Is one to prevent waste." 

In taking tlie interest of the lessee which was sought to be protect- 
ed as a "vested freehold interest," possibly Mr. Justice Van Devanter 
was doing no more than accepting the view of the Suprême Court of 
Illinois, which was to that effect, and by which he was bound. The 
statement, however, is no less true if the vested interest were less 
than a freehold. 

And a certain other position follows from this. It is that the doc- 
trines applicable to suits to specifically enforce contracts and suits to 
enjoin breaches of contracts hâve no pertinency whatever to a suit to 
protect such an interest as is involved in the présent discussion from 
invasion by a wrongdoer. The only doctrines applicable thereto are 
the doctrines applicable to a suit to prevent waste. 

There is a vague doctrine, applicable to suits to specifically enforce 
contracts, that equity will not grant relief where there is not mutuality 
of obligation and of remedy. I dealt with this doctrine somewhat in 
the case of Blanton v. Kentucky D. & W. Co._(C. C.) 120 Fed. 318, 
350. It is also a well-recognized doctrine applicable thereto that eq- 
uity will not so do if the considération for the obligation sought to be 
enforced was inadéquate, or otherwise it was unfair to hold him to it. 

As thèse doctrines hâve applicability to suits for spécifie perfomi- 
ance, and a suit to so protect is not such a suit, they cannot hâve ap- 
plication thereto. But in passing it may be noted that in the case of 
such an instrument there is no want of mutuality. Each party to the 
agreement has donc his part, and what the other has done is the con- 
sidération for what he has done. There is no more want of mutuality 
than there is in a swap of horses. The lessor has parted with the right 
granted, and the lessee has parted with his $1. The instrument is an 
executed one on both sides. Nor can there be said that there is any 
real inadequacy of considération for the right granted by the lessor for 
the reason heretofore indicated. There is no unfairness on eitlier 
side. 

[7] Viewing a suit to so protect as it really is — i. e., a suit to prevent 
waste — the only considération that could possibly aflect its maintain- 
ability is whether there is an adéquate remedy at law. But as to this 
there can be no question. There is no adéquate remedy at law. 
There would be none, even if the lessee could sue in ejectment, which 
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he cannot do. Kelly v. Keys, 213 Pa. 295, 62 Atl. 911, 110 Am. St. 
Rep. 547. That he cannot so sue is not because he has no vested in- 
terest. The reasons why he cannot sue vvere set forth by Judge Lurton 
in the case of Petroleum Co. v. Coal, Coke & Mfg. Co., 89 Tenn. 381, 
18 S. W. 65. 

[8] So viewing it, the right to maintain it is not affected by the ade- 
quacy of the considération given for the interest sought to be protect- 
ed, even though it was inadéquate, and the party against whom it is 
sought to be protected may be the one from whom the interest was 
acquired. I do not understand that, if one is the owner of land cov- 
ered by valuable timber, it is any answer to bis suit against another to 
cnjoin him from cutting it down and converting it to his own use that 
he did not give an adéquate considération for it wlien he acquired it. 
The fact that tlie person sought to be enjoined is the person from whom 
he acquired it can make no différence. Nor is the right to maintain it 
affected by the fact that the interest sought to be protected is liable to 
be forfeited by a failure to explore, or to produce, or to deliver, or to 
pay royalties. Property held upon condition subséquent is just as much 
entitled to protection from destruction as that held absolutely. 

[9] We bave thus cleared the way for a considération on principle 
of the question as to the validity of the leases involved hère and plain- 
tiff's right to the équitable relief which they seek. Those leases contain 
covenants by the lessee, which, apparently at least, constitute a part of 
the considération, and a surrender clause. In the light of the position 
which we hâve taken, does that clause affect their validity or plaintiffs' 
right to such relief? Hère we must beware lest we be "captured by 
formulas and epigrams," and must, as always, "think things through." 
This caution is called for because the position that the effect of such 
clause is to so invalidate the leases as to disentitle plaintiff to such 
relief is built upon two formulas or epigrams. One of them is that 
contracts unperformed, optional as to one of the parties, are optional 
as to both. The way in which it is claimed that this rule finds appli- 
cation hère is this : The efïect of the surrender clause was to render 
the performance by the lessee of his covenant optional with him. It is 
only on this basis that it can be claimed that the rule has application. 
As, then, it was optional with the lessee whether he would perform 
his covenants, it was optional with the lessors to terminate the leases 
at any time before anything was donc under them, and this they did 
by making the rival leases. But this rule has application only to a 
contract which is wholly executory and unperformed, in that it consista 
of mutual promises, each the considération of the other, and by which 
it is optional with one of them whether he will perform his promise. 
If it is, it is optional with the other whether he will perform his. In 
such a case there is, as it is put, a want of mutuality. And. this is the 
only want of mutuality in matter of obligation which affects the validity 
of a contract or the right to its spécifie performance. It is thus refer- 
red to in 9 Cyc. 327: 

"There are many cases In which, although the offer is definlte enough, yet 
the accepter by mère acceptlng has really himself promised nothlng in return, 
has not made himself Uable for anything, so that, although one is bound, 
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ihe other is not, and the engagement lacks what is called mutuallty. In such 
a case there Is not an enforeeable agreement. The most fréquent example of 
this prlnciple is when one offers to supply another with such goods of a certain 
kind as he may choose to order or may 'wish' during a certain time, and the 
other aecepts the offer. Hère there is no considération for the promise or ofifer, 
for the promisee has not bound himself to anything and bas incurred no légal 
llabillty at ail. The correct view of the case is that there is no agreement 
binding on the promlsor, but simply an oïïer on hls part, whlch may be accept- 
ed by giving an order until such time as it is actually withdrawn or expires 
by limitation of time." 

But thèse leases are not wholly execiitory contracts and unper- 
formed. They do not consist of mutual promises, each the considéra- 
tion of the other. So far as the lessors were concerned, they were 
wholly executed. Thereby, as we hâve seen, there was granted an es- 
tate in possession, which vested immediately upon its exécution, to 
wit, an estate for 10 years in which to explore for oil and gas, and 
was terminable possibly sooner ; i, e., upon drilHng a dry well, or upon 
failure to drill a test well or pay the commutation money as provided, 
or upon failure to drill such well after notice f rom the lessor so to do. 
Thereby also was granted an estate in the future, which would vest up- 
on the discoveiy of oil and gas, without more, to wit, an estate to 
produce oil and gas as long as they might be found, terminable pos- 
sibly sooner ; i. e., upon failure to produce, or to deliver, or pay royal- 
ties. Possibly they were wholly executed, also, so far as the lessee was 
concerned; this upon the idea that the efïect of the surrender clause 
was to make it optional with the lessee whether he would perform his 
covenants, and that this made it the same as if the leases contained no 
covenants at ail on the lessee's part, and the exploration, production, 
and delivery, and payment of royalties, were secured only by a condi- 
tion subséquent, in which case the sole considération was the $1. Pos- 
sibly, as the right to surrender was only upon the payment of -$1, the 
case was not the same as if the leases contained no covenants on the 
part of the lessee and they constituted a part of the considération. At 
any rate the lease was executed on the lessee's part so far as the pay- 
ment of the $1 was concerned. And under the case of Allegheny Oil 
Co. V. Snyder, supra, as we hâve seen, the payment of tlie $1 was the 
considération, not only for the grant, but for the surrender clause; 
i. e., for the option on the lessee's part to return to the lessor the rights 
granted to the lessor and be relieved of the obligation to perform the 
covenants, and a sufKcient considération to uphold such option. An op- 
tion, for which a considération has been given, is enforeeable against 
the person giving the option, though he cannot compel the one to whom 
it is given to accept it. In 9 Cyc. p. 334, it is said : 

"When there is an agreement founded on a considération, It is not invalld 
for want of mutuallty, because one party has an option while the other has 
not, or in other words because It is obligatory on one and optional on the 
other." 

Options in leases to the lessee to purchase are valid, and there is 
no reason why an option in a lease based upon a valuable considéra- 
tion to the lessee to turn the property back to the lessor and be released 
of further responsibility should not be ecjually valid. Besides, in a 
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case where $1 is the sole considération, and the lease contains no cove- 
nant on part of the lessee, but it secures the benefits to the lessor by a 
condition subséquent, in which case there can be no question as to the 
validity of the lease, the lessee can effect a complète surrender at his 
option by not performing the condition. The mère fact that it is pro- 
vided that at any time he may surrender the lease can make no différ- 
ence. 

[10] The other formula or epigram had in mind is after the same or- 
der, but more spécifie. It is that a tenancy at the will of one party 
is at the will of the other. The position is that by virtue of the sur- 
render clause the holding by the lessee under thèse leases was a ten- 
ancy at will ; i. e., at the will of the lessee, and hence at the will of the 
lessor as well. But such was not the nature of the holding of the les- 
see thereunder. He was not a tenant at will. He had no right to 
hold thereunder, as long as he willed. In no contingency could he 
hold for the purpose of exploration longer than 10 years or, if oil and 
gas were found, for a longer time than they could be produced. If 
either holding was subject to a condition subséquent, it niight be ter- 
minated short of the period for which it was to last by the happening 
thereof, and possibly the holding for the purpose of exploration might 
be terminated by the test well proving dry. The surrender clause 
merely provided another contingency for terminating the holding short 
of such period. So far, then, the estâtes granted were not estâtes at 
will, but estâtes on limitation. That for the purpose of exploration 
was an estate for years on limitation. In 2 Reeves on Real Property, 
§ 659, it is said: 

"Kstates at will are such as are to be ended at the will of either party; the 
Intent to hâve them so may be elearly expressed or reasonably implied, and 
making an estate terminable at the option of the landlord, without more, shows 

that intent." 

In note 3 thereto it is said : 

"When a greater interest is first created, as for years or Ufe, etc., and then 
made terminable at the élection of either part,y, the law's préférence makes the 
larger estate, and not one at will, and a conveyance by A. to B. for Ufe, or for 
10 years, to be ended, however, at the will of either A. or B., or both, makes an 
estate for life or for years, as the case may be. Section 648, supra." 

In section 648 it is said : 

"An estate for years on limitation is one that may terminate naturally before 
the entire period has elapsed. * * ♦ An illustration is found in a lease for 
10 years, to be terminated, however, at any time within that period at tho 
option of either party." 

Nor is it true that every tenancy at the will of the lessee is at the 
will of the lessor. Blackstone, vol. 1, book 2, p. 144 (Sharswood's Ed.), 
defines an estate at will as one — 

"where land and tenements are let by one man to another, to hâve and to 
hold at the will of the lessor." 

And he adds (page 145) : 

"But every estate at will is at the will of both parties, landlord and tenant, 
so that either of them may détermine hls will and qult hls connection with 
the other at hls own pleasure." 
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The estate at will which he says is at the will of both parties is an 
estate at will, as theretofore defined, to wit, an estate at the will of the 
lessor. Kent, vol. 4, p. 110 (6th Ed.), is to the same effect. Neither 
of thèse authorities, therefore, recognizes an estate at the will of the 
lessee as an estate at will, which is at the will of both parties. It is not 
to be gathered from either one of them that there is such a thing as an 
estate at will, constituted by creating an estate at the will of the lessee. 
But in Co. Litt. 55a, it is said : 

"And so It is when the lease Is made to hâve and to hold at the will of the 
lessee, this must also be at the will of the lessor." 

It is said, however, as to this statement, in 1 I^eake, Land Law, p. 
206, note (b), as f ollows, to wit : 

"But, as to the lease at the will of the lessee last mentioned, Coke must lie 
understood as meaning a lease wlthout llvery or other sufficient conveyance of 
a freehold estate." 

This implies that, if an estate at the will of the lessee is created by 
lease with livery of seisin or other sufficient conveyance of a freehold 
estate, it is not also at the will of the lessor. The reason, therefore, 
why at common law, in the case of a lease purporting to grant an 
estate at will of the lessee, the estate was one at the will of both parties, 
was this : An estate at the will of the lessee was:the équivalent of a Hfe 
estate, and an estate at the will of the lessee, his heirs and assigns, was 
the équivalent of a fee-simple estate. Each estate was a freehold estate 
and could not be created without livery of seisin. Possibly there 
could be no livery of seisin under a lease. It was not such an in- 
strument that there could be livery of seisin under it, though Leake 
seems to imply that there could be. In case, therefore, of a lease, 
at least one without livery of seisin, purporting to grant an estate 
at the will of the lessee, no estate whatever passed to the lessee. As 
a séquence, he held it at the will of the lessor, and his estate came 
within the strict définition of Blackstone and Kent of an estate at 
will ; i. e., an estate at the will of the lessor. It does not f ollow, there- 
fore, from this position of the common law, that an estate at the will 
of the lessee, created by an instrument by which such an estate can 
be created, is also an estate at the will of the lessor. And it has been 
held that such an estate, so created, is not such. In the case of Eifinger 
v. Lewis, 32 Pa. 367, it was so held. The Suprême Court of Pennsyl- 
vania, through Lowrie, C. J., there said : 

"This lease is for 100 years, wIth the rlght in the lessee, his heirs and as- 
signs, to hold the premises at the same rent as long thereafter as he or they 
shall think proper ; and the counsel insists that, after the hundred years, this 
becomes a lease at the will of one party, and therefore of either. He urges 
that such was, for several centuries, the common law of England, and that, 
therefore, it is now a part of our common law, and that we hâve assumed 
législative functions in setting it aside." 

To this position answer was made as f ollows, to wit: 

"Now, if the law relied on hère depended on a custom that has passed away, 
It is not we, but the people themselves, that hâve set aside the law ; and it 
would be mère usurpation in us to déclare that it is still in force. That law 
did dépend on a custom that has passed away. An estate at the will of the 
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grantee, hîs lieirs and asslgns, Is équivalent to a fee simple, and such an estate 
could not, by the old customs, be conveyed without Uvery of seisln. By the 
same customs there could be no Uvery of seisin under a lease, but a mère 
taking of possession. Land granted by livery of seisin, without defining the 
ijuantity of the estate, was treated as a life estate. Where there was merely 
a delivery of possession, without defining the term, there arose only a. tenancy 
at will. For want of livery of seisin, and the form of conveyance proper 
to that ceremony, it was necessary to treat an estate at the will of the 
grantee as belng also at the will of the grantor, else a fee simple might be 
granted in a form that pertalned to the lowest order of estâtes ; and this the 
(•ustoms of that day did not allow. Now and hère it is otherwise. With us a 
fee simple may be granted without Uvery of seisin, as well as a lease foi 
years or at will." 

And it was concluded : 

•'There is nothing, therefore, to prevent us from giving effect to this contract 
.iccording to the intention of the parties. If they meant to create an estate 
that should endure so long as the grantee, his heirs and asslgns, should désire 
to keep it at the rent agreed upon, then such is its character; and this 
silences ail the minor objections brought to bear on the title. That they did 
mean such au estate is quite plain from their agreement. * • * The par- 
ties hâve so contracted, and the law does not forbid it." 

The case of Delhi School District v. Everett, 52 Mich. 314, 17 N. W. 
926, involved a lease to a school district, to hold the property "during 
the time it is used for school purposes," which had been given for a 
présent money considération. The Suprême Court, tlirough Judge 
Cooley, had this to say as to this instrument : 

"It is fully conceded by the défendant that the understanding was that the 
district should hâve the land so long as it should be occupied for school pur- 
|)oses; and the instrument which he gave shows this intent very conelusively. 
The instrument was therefore at the very least a lease In perpetuity at the 
will of the lessee." 

Tliese two décisions may appear to be to the contrary, to wit: 
Cheever v. Pearson, 16 Pick. (Mass.) 266 ; Doe v. Richards, 4 Ind. 
374. In the Massachusetts case, liberty was granted by a Congrega- 
tional Society to certain persons to erect a seminary on the parsonage 
land, with liberty to remove the same at pleasure. The building was 
erected. Thereafter the lessor gave notice to quit and brought eject- 
ment. It was held that it was entitled to recover. In the Indiana case 
a mother granted to her son certain land held by her for life, to oc- 
cupy so long as he desired; he agreeing to allow her to live in the 
house and to support her. After the lapse of 2^/2 years from the 
making of the grant she left the house, having deeded the premises 
to another and given her son notice to quit. It was held that her 
grantee was entitled to recover. The décision in the Massachusetts 
case was based upon Coke's statement quoted above, and the Indiana 
case on that and the Massachusetts case. But in each case the grant 
was gratuitous. Theonly considération for the grant in the Massachu- 
setts case was the benefit to the public from the érection of the sem- 
inary. In the Indiana case, though the grantee agreed to support the 
grantor, this agreement was not a binding obligation, because of his 
right to surrender the property whenever desired. 

Possibly, however, tiiese cases cannot be distinguished on this 
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ground. Whether so or not, ît would seem clear that in the case of 
a grant of an estate at the will of the grantee, without considération 
being given therefor — i. e., a grant which is invalid for want of a 
considération — the grantor has the right at his will to reclaim the prop- 
erty at any time. This is not because the estate is held by the grantee 
at his will, but because the grant is invalid for want of considération. 
So in case of a grant of an estate on limitation, the grantee having 
the right to terminate it at his will without considération being given 
therefor, and hence invalid, the grantor has the right to reclaim the 
property, not because the estate may be terminated at the will of 
the grantee, but because the grant is invalid for want of considéra- 
tion. But where either estate is granted for a considération, so that 
the grant is valid, and particularly for a valuable considération, con- 
sisting of cash paid or a binding obligation then entered into by the 
grantee, no such reason for the grantor having the right to reclaim the 
property exists. And why should he hâve such right because, in the 
one case, the grantee holds at his will, or, in the other, has the right 
at his will to terminate the estate? Why cannot the owner of prop- 
erty for value grant to another the right to hold it as long as he wants, 
or at his will to terminate an estate granted without himself having 
the right to terminate the estate at his pleasure? What conceivable 
reason is there for the position in either case that the grantor can 
go back on his bargain and reclaim what he has so granted? 

Such is the case we hâve hère. Possibly because of the surrender 
clause the covenants and agreements on the part of the lessee werc 
not binding obligations on him, and hence not sufficient to uphold 
the leases. Possibly, also, as the lessee did not hâve an absolute right 
of surrender, but only right so to do on the payment of $1, they were 
binding obligations and constituted part of the considération of the 
leases. However it may be as to thèse matters, there was, apart f rora 
such covenants and agreements, a valuable considération for the leases 
sufficient to uphold them and every privilège therein granted to the 
lessee, to wit, the payment of the $1. Such small considération should 
not préjudice one against the grant of an estate at the will of the lessee 
in relation to oil and gas, in view of the conditions subséquent which 
the courts are keen to imply to protect the grantor. We come hère, 
thereîore, to the same point which we reached in considering. the other 
formula or epigram. The privilège in the lessee to surrender the es- 
tâtes in him at his will is an option in the lessee. And in case of an 
option, for which value has been paid, the one giving it is bound to 
submit to the exercise thereof by the other to whom it is given, though 
he has no right to compel its exercise by him. 

[11] Our conclusion, therefore, is that on principle the leases in 
question are valid, and plaintiffs are entitled to the relief which they 
seek. We see no' possible room of escaping from it. 

We are now in position to détermine how the matter stands upon 
authority elsewhere than in Kentucky. It is claimed by défendant that 
it has been held that an oil and gas lease containing a surrender clause 
is invalid in eight states, to wit, Indiana, Virginia, West Virginia, 
Texas, Tennessee, Louisiana, Oklahoma, and Colorado. The décisions 
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relied on as so holding are as foUows, to wit : Knight v. Indiana Coal 
& Iron Co., 47 Ind. 105, 17 Am. Rep. 692; Cowan v. Radford Iron 
Co., 83 Va. 547, 3 S. E. 120; Eclipse Oil Co. v. South Penn Co., 
47 W. Va. 84, 34 S. E. 923 ; Trees v. Eclipse Oil Co., 47 W. Va. 107, 
34 S. E. 933 ; Huggins v. Daley, 99 Fed. 606, 40 C. C. A. 12 ; Reese 
V. Zinn (C. C.) 103 Fed. 97 ; Fédéral Oil Co. v. Western Oil Co. (C. 
C.) 112 Fed. 373; Fédéral Oil Co. v. Western Oil Ce, 121 Fed. 674, 
57 C. C. A. 428; Roberts v. McFadden, 32 Tex. Civ. App. 47, 74 S. 
W. 105; Guffey Pet. Co. v. Oliver (Tex. Civ. App.) 79 S. W. 884; 
Tennessee Oil Co. v. Brown, 131 Fed. 696, 65 C. C. A. 524; Logans- 
port Cas Co. v. Null. 36 Ind. App. 503, 76 N. E. 125; Murray v. 
Barnhart, 117 La. 1023, 42 South. 489; Superior Oil Co. v. Mehlin, 
25 Okl. 809, 108 Pac. 545, 138 Am. St. Rep. 942 ; Kolachny v. Gal- 
breath, 26 Okl. 772, 110 Pac. 902, 38 L. R. A. (N. S.) 451 ; Goodson 
V. Vivian Oil Co., 129 La. 955, 57 South. 281 ; Long v. Sun Co., 132 
La. 601, 61 South. 684; Witherspoon v. Staley (Tex. Civ. App.) 156 
S. W. 557; Davis v. Riddle, 25 Colo. App. 162, 136 Pac. 551. This 
is a formidable array of décisions. What they stand for and what 
is their value call for a careful considération of each one of them. 
The Indiana décisions corne first. They are that of the Suprême 
Court of the state in Knight v. Indiana Coal & Iron Co., decided in 
1874; that of the United States Circuit Court for that district and 
the Circuit Court of Appeals for that circuit in the case of Fédéral 
Oil Co. V. Western Oil Co., decided in 1902, and that of the Appellate 
Court of that state in the case of Logansport Gas Co. v. Null, de- 
cided in 1905. The instrument involved in the Knight Case wsls a 
grant of a mining right in land. The substances, the right to mine 
which was granted, were coal, limestone, iron ore, fire clay, and oil. 
The duration of the right was not specified. The considération for 
the grant was $1 in hand paid and the agreements therein mentioned. 
Thèse agreements were to search for those substances, and, if found, 
to produce them and pay certain royalties. It contained a provision 
that the grantee should hâve the right at any time to abandon the lands 
and mining and remove ail his buildings and fixtures. The suit was 
by the grantor to quiet his title against the claims under the grant. 
It does not appear whether anything had been donc under the grant, 
or how long a time had elapsed since it was made, until the suit was 
brought. It was held that plaintiff was entitled to relief. The instru- 
ments involved in the other two cases were oil and gas leases. That 
in the Fédéral Oil Company Case was made February 22, 1901. It 
recited that it was made in considération of the sum of $1, the receipt 
of which was acknowledged. No time was specified within which the 
exploration was to be made. It provided that in case no well was 
commenced within one day from its date it should be null and void, 
unless the lessee should thereafter pay at the rate of $8.75 for each 
month such commencement was delayed in advance, and further that 
the lessee might cancel and annul the contract at any time. There- 
after the commutation money was regularly paid in advance for eight 
months; i. e., to October 22, 1901. On October 19th the installment 
239 F.— 60 
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due October 22d was tendered and refused. Thereupon the lessor 
niade another lease, and the lessee thereunder entered and began drill- 
ing, and prevented the first lessee from so doing. And on November 
18, 1901, the latter brought suit against the lessor and the second lessee 
for an injunction. It was held both by the Circuit Court and the Cir- 
cuit Court of Appeals that the lease was invalid and the plaintiff was 
not entitled to relief. 

The instrument involved in the Null Case was made January 5, 1899. 
It recited that it was made in considération of $1 and the agreements 
and covenants therein contained. Amongst thèse was an agreement 
to drill a well within 3 months, or thereafter pay for further delay 
a yearly rental of $75 until a well was drilled. No time was pre- 
scribed in which a well was to be drilled. It provided that a refusai 
to pay the rental when due should be a surrender by the lessee of the 
rights granted, and further that he might at any time reconvey the 
grant, and thereupon the instrument should be null and void. Pay- 
ment was made of the rental up to July 1, 1901, and it was understood 
that it was to be paid thereafter annually from July Ist. No payment 
was made on or before July 1, 1902, but a year's rent was tendered 
and refused July 7, 1902. Thereafter the lessor brought suit to quiet 
his title against claim of the lessee under the lease. It was held that 
he was entitled to relief. Clearly this case is without pertinency hère. 
The failure to pay the commutation money when due terminated ail 
rights under the lease by its very terms. 

The other two cases must be conceded to be pertinent. In each case 
the instrument involved contained a surrender clause. This clause was 
the basis of the décision in the Knight Case and was not without its 
effect on that in the Fédéral Oil Company Case. Three things may 
be said as afïecting the value of the décisions in thèse two cases. In 
the Knight C?se two of the judges of the court dissented. The dé- 
cision was based upon the authority of Blackstone and Kent and the 
prior one in Doe v. Richards. The quotations from Blackstone and 
Kent were to the effect that an estate at will is at the will of both par- 
ties, that from Blackstone being the one heretofore made. No note 
was taken of the définition of either as to what constituted an estate 
at will, to wit, an estate at the will of the lessor. As to Doe v. Rich- 
ards no note was taken of the différence between it and the case in 
hand, in that in the latter there was a valuable considération for the 
grant, to wit, $1, in hand paid, and in the former there was no such 
considération therefor. It might be noted, further, that for aught 
that appears there was room in the f acts of the case for the position that 
there had been a forfeiture of the lease by reason of breach of an im- 
plied condition subséquent, which was calculated to préjudice one 
against it. In the Fédéral Oil Co. Case the suit was regarded as one 
for the spécifie performance of a contract, and therefore governed by 
the principles applicable to such a suit, and not, as it really was, a suit to 
prevent waste, and governed only by the principles applicable to such 
a suit. The fact that the lessee had a vested estate in possession 
for exploration purposes for a reasonable time, no spécifie time be- 
ing prescribed, and the conséquences following therefrom, seem not 
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to have been f ully appreciated and realized. That he had such an estate 
is involved, but not clearly brought out in this statement of Judge 
Jenkins in his opinion on behalf of the Appellate Court, to wit : 

"The légal effect of the Instrument hère in question Is therefore the grant 
of a mère use for the purpose of prospecting. The title is inchoate, and for 
purposes of exploration only untU oil or gas is found. If not found, no estate 
vests in the lossee, and his title, whatever it is, ends with the abandonment 
of the unsuccessful search. If found, the right to produce becomes a vesteO 
right, and the lessee will be protected in exercising It in accordance with the 
terms and conditions of his contract." 

We find récognition of the fact that he had such an estate in the 
statement that the légal effect of the instrument was the "grant of a 
mère use for the purpose of prospecting," and that, if oil or gas is not 
found, the lessee's "title, whatever it is, ends." But it is obscured by 
the further statements that the "title is inchoate" until oil or gas is 
found, and that if it is not found "no estate vests in the lessee," and by 
the emphasis placed on the fact that, if oil or gas is found, the lessee has 
a "vested right" which will be protected. What is inchoate, and not 
vested until oil or gas is found, is the right to produce them. The title 
to the oil or gas itself remains inchoate, and not vested, until it is actual- 
ly produced. But the estate in possession for exploration purposes was 
at no time inchoate or not vested. It vested immediately upon the exé- 
cution of the instrument, and, as no time was specified for it to endure, 
it was for a reasonable time. And this estate was entitled to as mucli 
protection as the estate to produce would have been, had it vested by 
the finding of oil or gas. It seems to me that it is in the f ailure to f ully 
appreciate and realize the fact that the lessee in such instruments has 
an estate in possession for exploration purposes, and the conséquences 
which flow therefrom, that such a suit has been treated as a suit for 
spécifie performance of a contract. It is not clear whether it was con- 
sidered that the instrument was invalid at law or subject to concel- 
lation in a suit in equity; and the doctrines applicable to a suit to 
enforce spécifie performance of a contract, which it was held were 
against plaintiff's right to relief, were two. They were unfairness and 
want of mutuality. The only possible basis of the position that the 
instrument was unfair to the lessor was that under it the lessee 
had an unhmited time in which to explore. If he only had a reason- 
able time in which so to do, it is hard to see wherein the unfairness 
came in. The position that there was want of mutuality was based 
on the absence of an express agreement to explore or to pay anything 
for delay in exploration. It consisted in the fact that the lessee had 
the right to exercise the rights granted to him if he chose, but he 
could not be compelled to exercise them. But there was no want of 
mutuality hère, no more than in the case of any valid option. The 
lessor had received the $1 considération in return for this privilège. 

Not much emphasis was placed in either court on the surrender 
clause, but m.ore in the lower court than in the appellate court. In 
both courts the Knight Case was cited in support of the conclusion 
reached. Possibly, as the question was a local one, in view of that dé- 
cision, the resuit could not have been otherwise than it was. The lower 
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court was in the grîp of the last of the two formulas or epigranis 
to which I hâve referred. Judge Baker said : 

"It Is a well-settled rule of law that a lease whlch Is determinable at the 
will of one party is equally determinable at the will of the other party." 

The appellate court was in the grip of the other. Judge Jenkins 
said: 
"Contracts unperformed, optional as to one party, are optional as to both." 

The real question in the case seems to hâve been whether at the end 
of the eighth month a reasonable time in which to explore had elapsed. 
If 80, the lessor was not bound to accept the tender of the ninth in- 
stallment, and was free to make the other lease. If it had not, the les- 
see was entitled to the relief which he sought. But neither this dé- 
cision nor that in the Knight Case represent any longer the law of 
fndiana as to the efïect of a surrender clause. This is because of the 
décision of the Suprême Court thereof in the case of New American Oil 
& Mining Co. v. Troyer, 166 Ind. 402, 76 N. E. 253, 77 N. E. 739. The 
recited considération for the lease there involved was $1 and the cove- 
nants and agreements therein contained. No time was fixed for the 
duration of the rights granted. The lessee agreed to drill a well within 
two months, or thereafier pay in advance for further delay a 
(|uarterly rental of $20 until the well was drilled. It was provided 
that, if the lessee should refuse to pay a quarterly rental when due, 
this refusai should be construed as his act for the purpose of sur- 
rendering the rights thereby granted, and further that the lessee might 
at any time reconvey the grant, and thereupon the instrument should 
be null and void. The lease was made April 10, 1899. Quarterly 
rents were regularly paid in advance up to June 10, 1901. On June 
9th the rental for the quarter that then began was tendered and re- 
fused. Thereafter the lessor sued to hâve the title to the land quieted 
against the claim under the lease. It was held that he was not entitled 
to the relief sought. The case was exactly like the Fédéral Oil Com- 
pany Case, except in that the lessor, af ter ref using to accept the rental, 
made another lease, and the lessee sued for an injunction against the 
lessor and the lessee in the second lease. Concerning the time in which 
the lessee had the right to drill, the Suprême Court, through Hadley, 
J., said: 

"There belng no definite time limit within which the well must be con- 
structed, the law intervenes and directs that it shall be accomplished within 
a reasonable time. This means within a reasonable time at the option of 
the landowner." 

On the original hearing no point was made of the surrender clause. 
It was put forward on a pétition for rehearing, and the Knight Case 
was relied on as fatal to the lessee's claim under the lease. Notwith- 
standing this, the court adhered to its former ruling in sustaining that 
claim. It distinguished the Knight Case on the ground that the in- 
strument there involved related to the mining of coal, and held that 
it was "not an authority in an oil and gas contract of the character 
under considération." I am unable to see that the Knight Case was 
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not applicable on the ground stated. But, however this may be, since 
the décision of this case an cil and gas lease is no longer invalidated 
in that jurisdiction by a surrender clause. Nor is the décision of the 
Circuit Court of Appeals for the Seventh Circuit in the Fédéral Oil 
Company Case of any value as a fédéral authority. The décision of 
that court in the case of Smith v. Guffey, 202 Fed. 106, 120 C. C. A. 
436, was based upon its previous décision in the Fédéral Oil Company 
Case, and the décision in the latter case was reversed by the Suprême 
Court in Guffey v. Smith, supra. 

Next cornes the décision of the Suprême Court of Virginia in 
Cowan V. Radford Iron Company, decided in 1887. That was a suit 
brought by the lessor in January, 1884, to cancel a mining lease made 
June 22, 1880. The substance claimed to be covered by it was iron 
ore. No time was specified for the expiration of the rights granted. 
The sole considération for the grant was the agreement to pay roy- 
alties for ail ores taken from the land. It provided that the lessee 
might, at any time, remove the improvements made by him on the 
land. The lessee entered in the summer and fall of 1880, removed 
a small quanti ty of ore, paid the royalty on it, and then abandoned the 
enterprise. It was held that the plaintiff was entitled to the relief 
sought. The décision might hâve been based on the ground that the 
lease was without considération, or that the rights granted had been 
forfeited by breach of an implied condition subséquent, but was not. 
It was based upon the idea that the lease created an estate at will. The 
court, through Lacy, J., sald: 

"If this estate is at the will of one of the parties, it is equally at the will 
of the other" 

— and cited in support of its conclusion the Doe and Knight C^ses 
from Indiana and the quotations from Blackstone and Kent made in 
the opinion in the Knight Case. The décision is of no value upon the 
que.stion we hâve hère, even in that jurisdiction. 

The West Virginia décisions come next. They are those of tlie 
Suprême Court of the state in Eclipse Oil Co. v. South Penn Co. and 
Trees v. Eclipse Oil Co., decided in 1899, that of the United States 
Circuit Court of Appeals for the Fourth Circuit in Huggins v. Daley, 
decided in 190O, and that of the United States Circuit Court for that 
district in Reese v. Zinn, also decided in 1900. The instruments in- 
volved in thèse cases were ail oil and gas leases. The rights granted 
by that involved in the two Eclipse Oil Company Cases was "for and 
during the term of 3 years from the date thereof and so long there- 
after as oil and gas can be produced in paying quantities." The con- 
sidération recited therefor was the "covenants and agreements herein- 
after mentioned." Those agreements were to give a part of the oil 
and pay $200 per annum per gas well as royalties and one in relation 
to the matter of exploration. It was to drill one test well within six 
months, or in lieu thereof thereafter pay $1 per acre per annum until 
the well was completed. It provided that, if the test well was not 
so completed or rentals paid, it should be null and void, and further 
that the lessee should bave the right to, at any time, surrender the 
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lease and be released from ail moneys due and conditions unfulfilled. 
The lease in the first of the two cases was made May 11, 1897. No 
test well was drilled. June 18, 1898, the lessor made another lease, 
under which entry was made. Thereafter, to wit, on November 10. 
1898, the lessee in the first lease paid the first year's rental to the lessor, 
which was in time to keep the lease alive if valid. He then sued the 
second lessee and sought an injunction against him. It was held that 
he was not entitled to the relief sought. The lease in the other one 
was made August 16, 1898. No test well was drilled hère. Within 
the 18 months the lessor died and his représentatives made a lease to 
another. Thereafter, and before the lapse of the 18 months, the lessee 
in the first lease paid the rental to such représentatives and entered. 
Thereupon the lessee in the second lease sued him and sought an in- 
junction. It was held that the plaintifï was entitled to the relief 
sought. In Huggins v. Daley the lease was made March 12, 1897. 
The rights granted were for the term of 5 years and as much longer 
as oil or gas was found. The considération recited for the lease was 
$1. It contained a "provided" clause to the effect that a well should 
be commenced within 30 days and completed within 90 days, and in 
case of failure to do so that lessee should pay to the lessor a forfeiture 
of $50. The lease did not contain a surrender clause. No well was 
liegun, and on November 6, 1897, the lessor made another lease un- 
der which entry was made. The first lessee sued the second lessee 
for an injunction. It was held that the plaintifif was not entitled to 
the relief sought. The facts of the case of Reese v. Zinn are not 
given in the opinion therein. It was a suit by the lessor against the 
lessee for a cancellation of the lease, and it was held that plaintifï was 
entitled to such relief. Judge Jackson thus stated the reasons for his 
conclusion : 

"First, because the parties who clalm under the lease • • • hâve, by 
the terms and provisions of that lease, • • • not only forfeited their rights. 
but hâve abandoned the lease; second, beeanse the contract is vold for want 
of mntuallty. for the reason that it puts it In the power of the lessee to 
terminate the lease at will, and thereby eonfers the same power upon the les- 
sor. This principle Is well settled by numerous décisions, both in our own 
courts as well as courts of other states." 

The only décision cited as tending to support the second reason is 
the first of the Eclipse Oil Company Cases, above referred to, and is 
evidently based upon it. It goes with that case so far as it is pertinent 
hère. The case of Huggins v. Daley has no pertinency hère. The 
lease there involved contained no surrender clause, and no question 
was made therein as to the validity of the lease. The sole question 
was whether the lessee had forfeited his rights under the lease by the 
failure to drill the test well as therein provided. It is well to bear 
this in mind, for this case has been much cited in later cases involving 
the question we hâve hère. 

The décisions as tq the validity of the leases involved in the Eclipse 
Oil Company Cases were based on several grounds. One of them has 
no bearing whatever hère. It was that the lease was without consid- 
ération. The sole considération therefor recited therein was the cove- 
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nants and agreements thereïn. This ît was held was not a sufficient 
considération because of the surrender clause, which made of it no 
binding obligation. The court, through Dent, P., said: 

"This clause apparently destroys this lease, or renders it Invalid, at least 
until some considération has passed from the lessee to the lessor. * * * 
This renders it, to this extent, nudum pactum, by which the lessor is not bound 
any more than the lessee." 

The other reasons do hâve pertinency hère. One was that the estate 
granted was, by virtue of the surrender clause, at the will of the lessee; 
and hence also at the will of the lessor. In support of this position 
Blackstone and Kent and the décisions in the Doe and Knight Cases 
from Indiana, and the case of Petroleum Company v. Coal, Coke & 
Manufacturing Co., supra, to which further référence will hereafter 
be made, were cited. The others were based upon the assumption that 
the suit was a suit in part, at least, for speciiîc performance. It was 
recognized that the suit at bottom was a suit to prevent waste, but 
thought that to a certain extent, at least, it was also a suit for such 
relief. Being se, it was held that plaintiff was not entitled thereto, 
because the lease was unfair, in that the lessee could hold for 18 
months without drilling a well or paying commutation money; it not 
being provided that it was payable in advance of the beginning of the 
last 6 months, though in the opinion on pétition for rehearing it seems 
to hâve been thought that it was so payable, and the lease forfeited 
for not so paying it, and further because of a want of mutuality. That 
thèse reasons were not good reasons for holding tlie leases invalid 
we hâve already indicated. And that court in later décisions has held 
that they were not. It has Hmited the soundness of the décision to 
the first one considered, to wit, the want of a valuable considération 
theref or, and has expressly held that where there was other considéra- 
tion than the covenants and agreements in the lease it is valid, not- 
withstanding the surrender clause. This it has donc in the cases of 
Lowther Oil Co. v. Guffey, 52 W. Va. 88, 43 S. E. 101, Pyle v. Hen- 
derson, 65 W. Va. 39, 63 S. E. 762, and Lovett v. Eastem Oil Co., 
68 W. Va. 667, 70 S. E. 707, Ann. Cas. 1912B, 360. 

In the Guffey Case the lease provided that the lessee had the right 
to remove his property at any time, which amounted to a surrender 
clause. The recited considération was $1, the receipt of which was 
acknowledged. It provided that, in case no well was completed within 
two years, the grant should immediately become null and void, pro- 
vided that the lessee might prevent such forfeiture from year to year 
by paying annually in advance $18.75, until such well was completed. 
It was held that after the expiration of the 2 years the lease became 
one from year to year, at the option of the lessee, until a well was com- 
pleted, against the unfair exercise of which privilège equity might 
relieve. The opinion was by Dent, P., who delivered the opinions in 
the Eclipse Oil Company Cases. He said: 

"This lease is very dififerent from the one passed on, in the case of Eclipse 
Oil Co. V. South Penn Oil Co., 47 W. Va. 84 [34 S. E. 923]. While $1 is a 
small considération, yet it is a valuable considération, and the court cannot 
euy that it was Inadéquate under the circumstances, as the lessors did not 
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eonslder It so. It was only Intended to hold the grant for two years, and after 
that time a further considération to prevent forfeiture was provided. During 
the two years the lessors did not objeet to the adequacy of the considération, 
and it is too late to do so now. Such considération for a similar lease has 
been held sufflclent. • • » Inadequacy of considération is not alone sutti- 
clent to invalidate a lease, although where It is grossly inadéquate it is re- 
garded as proof of f raud." 

And again he said : 

"The manacles were forged by the lessors themselves with their eyes open, 
and the court cannot remove theni unless fraud can be shown, or the contract 
is so unfair and uneven as to render its enforeement équivalent to the perpétu- 
ation of fraud upon the lessors. It Is clalnied that this is a case of such 
character, because tie lessee, by the prompt payment of the nonforfeiture sum 
could perpetually prevent the development of the land for oil and gas. It 1» 
not, however, probable that he would do so, and he is already actively engaged 
in drilling. If it could be shown that such was his purpose, It would amount 
to fraud, which equity might relleve against." 

In the Pyle Case that court, through Brannon, J., said : 

"One argument made for the second lease Is that the first has no covenants 
binding the lessees to do anything, unless they wished ; that it binds the les- 
sees for nothing, untll they should get oil, either to drill a well or pay money ; 
that the lessor could hâve no suit for money or to compel opération of develop- 
ment of oil. It is thence contended that the contract wants an essential of 
a binding contract, namely, mutuallty. Under this view the lessor could re- 
nounee or revoke the lease at any time, because, if not binding the lessee for 
anything, neither would it bind the lessor, and hence the second lease would 
be an élection by Bunflll not to be bound and would confer good title. • • • 
We differentlate the présent case from the Eclipse Case from the fact that 
no money was pald as a bonus in that case, whereas, one of $55 was paid for 
the lease in this case. We cannot see that when a lessee pays a money con- 
sidération for the right or privilège of borlng for oil within a flxed time, and 
in default of so doing, or paying money as alternative, he has no vested right of 
exploration, but his privilège may be revolsed at any moment, whether the 
limlted time has expired or not. If that be the true view, the clause of cesser 
is needless, because a revocation could be made for want of mutuallty only. It 
would seem to me that a lease of this character, the lessor receiving valuable 
considération for the privilège of exploration for oil, would confer a valid 
right of exploration for the time and on the terms spolJen of In it Such would 
seem to be the Intent of the parties, and the Justice of the matter, notwith- 
standing the contract imposed no obligation on the lessee to drlll or pay. The 
lessor has been paid his prlce for givlng such privilège. It seems that this 
was the construction of the Eclipse Case in the opinion by Judge McWhorter 
In Hamess v. Eastem Oil Company on page 250 of 49 W. Va. [38 S. E. 602]. 
Denying the aptness * * • of the Eclipse Case, he said : 'In that case the 
lessee paid nothing, had done nothing.' In Lowther v. Guffey, 52 W. Va. 88 
[43 S. E. 101], Judge Dent, who prepared the opinion in the Eclipse Case, dif- 
fered the two cases because of $1 paid as a bonus. That lease imposed no 
obligation on the lessee. In Tibbs v. Zlrkle, 55 W. Va. 49 [46 S. E. 701, 104 Am. 
St. Rep. 977, 2 Ann. Cas. 421], a point held Is : 'An option given for a valuable 
considération cannot be revoked until the time limit therein has expired. If 
such option Is without considération, it may be wlthdrawn or revoked at any 
time before acceptance.' So we cannot say that from mère want of mutuality 
Bunflll could ignore the first lease." 

In the l/ovett Case the lease was for a term of 10 years and for as 
much longer thereafter as oil or gas should be found in paying quan- 
tities. It provided that the lessee should drill a well within 3 months, 
or thereafter pay $90 per annum in advance until a well should be 
drilled, and further that the lessee might surrender the lease at anji 
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lime upon notice to the lessor of his intention so to do, and notice of 
such intention might be given by a failure to pay rent when due. No 
well was ever drilled ; six annual installments of rent were paid to 
the lessor and accepted by him. Thereafter he refused to accept any 
other installments, and the lessee deposited three of them in bank to 
the lessor's crédit as provided in the lease. After the lapse of 9 years 
the lessor brought suit to cancel the lease, and it was held that he was 
not entitled to such relief. The court, through Brannon, J., said: 

"He knew of thèse payments into bank. Lovett bases hls claim to repudi- 
ate this lease on the theory that it is but a mère option, which he could revoke 
at any time beçause of the failure of the lessee to develop oil and gas. He 
claims that, as the lease gives the oïl company rlght to surrender the lease at 
any tlme, he lias the corrélative right of caneellation. He claims that as the 
oil company had the right to surrender the lease, either expressly or by fail- 
ure to pay the rental and be released from obligation, there is no mutuality 
of obligation, no considération binding, and that he had the right to déclare tlie 
lease at an end. We are cited^or this contention to the cases of Eclipse Oil 
Company v. South Penn Oil Company. 47 W. Va. 84, 34 S. E. 923, and ïrees v. 
Eclipse Oil Co., 47 W. Va. 107, 34 S. E. 933. I dlssentod in both those cases, 
as will appear in 34 S. E. 932, 984, though my dissent was omitted in the of- 
ficiai State report from négligence of some one connected wlth the publica- 
tion. But this Is not material. Those cases proceed upon the idea that 
there was no binding leases ; that there was no obligation, no promise on the 
part of the lessee to pay money or to do anything, and a privilège to surren- 
der the leases without payment of anything, at mère will ; that they conferred 
only an estate at the will of the lessee, and that, the estate being one at will. 
it might be terminated by either party ; that there was no considération for 
the lease. Those cases do not control this case. Why? Référence to Judge 
Dent's opinion in Lowther Oil Co. v. Guffey, 52 W. Va. 91, 43 S. E. 101, will 
show the différence between the leases in those cases and the lease involved 
liere. So will the opinions in Harness v. Eastern Oil Co., 49 W. Va. 250, 38 
S. E. 662, and Pyle v. Henderson, 65 W. Va. 42, 63 S. E. 762. In the lease be- 
fore us we find a valuable considération paid, as it recites the payment of $1 
down. Will it be said that that small sum is not a sufficient considération 
tô support the lease? We said that it was sufficient, as considération, to make 
the lease good in Lowther Oil Co. v. Gulïey, supra. 'The mère inadequacy of 
a considération does not render it insufflcient, except as a circumstance bear- 
ing on the question of fraud or undue influence. A valuable considération, 
hovrever, small and nominal, if given or stipulated In good faith, is, in the ab- 
sence of fraud, sufficient to sustain a paroi contract. Accordingly, a grantor 
who bas been tendered $1 as a considération for his deed. cannot hâve it set 
aside for want of considération, where it does not appear that he expected any 
other.' 1 Beach, Modem Law of Contracts, § 5. Look back at hundreds of 
deeds through hundred of years, and you will find them stating $1 as a valu- 
able considération. To say that such a considération, acknowledged under 
seal, is not good, would be to overthrow myriads of deeds. The parties hâve 
chosen to treat it as a sufficient considération ; they hâve contra cted that it 
shall be such ; and no court, in the absence of fraud, ean nuUify thcir con- 
tract. The fact that it is so small a considération will not render the lease 
a mère option. The fact that a valuable considération was paid for such a 
lease difïers this case from Eclipse Oil Co. Case, above cited, as was stated in 
Lowther Oil Co. v. Guffey, 52 W. Va. 91, 43 S. B. 101, and in Pyle v. Hender- 
son, 65 W. Va. 41, 63 S. E. 762. But that $1 is not the only considération ; 
for the lease provides tKat the lessee shall drill wells, and from them pay 
royalty, or on failure to do that pay $90 per year. Lovett thus had the chance 
of getting returns in royalties, or in lieu of them, $90 each year. Until the 
icssee should exercise the right of surrender the rental was payable. The 
luere fact that this right of surrender existed does not depiive the lease of 
having a valuable considération ou which to rest. The oil company did not 
exercise that right, but year after year paid this rental. So that the lessee, 



954 239 FEDERAL REPORTER 

not exercising the privilège of surrender, pald large amounts as yearly rental, 
accepted by Lovett, and this was valuable considération, In addition to the 
$1, and would bar Lovett from holding the lease a mère option without con- 
sidération, a mère estate at will determlnable whenever Lovett chose. I say 
that the promise to develop and pay royalty is also valuable considération, be- 
cause trouble on the part of the lessee, damage of loss from failure to flnd oil, 
chance of development whlch mlght yield Lovett returns, and promise to pay 
money made considération. Jackson v. Hough, 38 W. Va. 240, 18 S. E. 575. 
But aside from this there is valuable considération." 

Clearly, then, the Suprême Court of West Virginia îs strongly against 
the defendant's contention, instead of on its side, as contended by 
him. Before proceeding with considération of the other décisions re- 
lied on, it should be noted that they are, except those from Louisiana, 
largely built on the décisions relied on, which hâve already been con- 
sidered. Thèse latter décisions, as we hâve seen, do not support de- 
fendant's contention. The former, therefore, are without basis, so 
far as they are built on them. 

We come, now, to a considération of the Texas décisions. They are 
those of the Court of Civil Appeals in the cases of Roberts v. Mc- 
Fadden, decided in 1903, Guiïey Petroleum Co. v. Oliver, decided in 
1904, and Witherspoon v. Staley, decided in 1913. It is not neces- 
sary to go into any détail in stating the facts of thèse cases. It may 
be conceded that they support defendant's contention. The leases in- 
volved in the Roberts and Oliver Cases contained a surrender clause 
That in the Witherspoon Case seems to hâve contained sucli clause, but 
it contained no agreement to explore, which is treated as the équiva- 
lent of an agreement to explore with a surrender clause. The sur- 
render clause in the Oliver Case was not absolute, but only on payment 
of $2. The considération recited in the lease in the Roberts Case was 
$1, the receipt of which was acknowledged, and in the Oliver Case $1 
and the covenants and agreements therein contained. In the Wither- 
spoon Case it was $25 cash paid. The décisions in thèse cases were 
based upon the Knight and Fédéral Oil Co. Cases from Indiana and 
the Eclipse and Daley Cases from West Virginia. In the Roberts 
Case it was held that paroi évidence was admissible to show that the 
$1 considération, recited as paid, had not in fact been paid. The 
court, through Gill, J., said : 

"We can imagine no more glaring instance of a unilatéral contract." 

In the Oliver Case, through Garrett, C. J., it said : 

"The provision in the lease that it may be surrendered by the défendant 
upon the payment of $2 makes it terminable at the will of the défendant, since 
the sum named Is only a nominal considération, and will not deprive the lease 
of such character. When the great value of the lease of the premises as oil- 
bearing land is consldered, the trifling sum mentioned cannot be considered 
more than nominal. It is a well-established prlnciple of law that, when it is 
provided in the lease that it is terminable at the will of one of the parties, 
It becomes terminable at the will of either." 

And again: 

"The only distinction observable between the cases just cited and the one 
under considération is that the cited cases do not require the payment of a 
considération for the exercise of the right to termlnate the lease. But, as- 
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above stated, the considération named in the lease in ihis case is only nominal, 
and cannot be regarded as a valuable considération." 

In the Witherspoon Case, through Rice, J., it said : 

"This contract was lilïewise a unilatéral one, in that it did not blnd or obll- 
gate the lessee to perform any of the conditions thereof, and was therefore 
lacking In mutuality." 

Then cornes the Tennessee décision relied on, to wit, Tennessee Oil 
Co. V. Brown, decided in 1904. It was a décision of the United States 
Circuit Court of Appeals for the Sixth Circuit, and went there from 
Tennessee. It is because of this that it is thought to lay down the rule 
for that State. In this connection there should first be considered the 
case of Petroleum Co. v. C. C. & Mfg. Co., supra, a décision of the 
Suprême Court of Tennessee, rendered in 1890, which is cited in some 
of the cases relied on by défendant as upholding his contention as jus- 
tifying the position taken by them. The opinions in thèse two cases 
were each delivered by Judge Lurton. The instrument involved in the 
carHer case was a coal-mining lease for 99 years. The lessee agreed 
to commence testing the land within 3 years and to pay the lessor a 
certain royalty on coal discovered and worked in and upon said lands 
deemed advisable to be tested and worked by the lessee. The lessee 
did not do anything under the lease within the three years, and there- 
after brought suit against the owner, who had opened up valuable coal 
mines on the land, to recover the coal right. It was held that he was 
not entitled to recover. The décision was placed upon the ground that, 
if there was an absolute agreement on the part of the lessee to test and 
work the land, he had lost his right by reason of an implied condition 
subséquent, and, if there was no such agreement he could not recover, 
because there was no considération for the agreement. Concerning 
the latter position the court, through Judge Lurton, said: 

"A fair construction of this lease would leave it optional as to whether the 
lessees should make any effort whatever to discover the minerai value of any 
particular lease, and, if 'tested' and minerais developed, it seems to dépend 
upon their judgment as to whether such mines shall be worked. If they deem 
it advisable to 'test' a particular tract, they bind themselves to do so within 
three years. No other considération for thèse leases is pretended than a 
share in the net profits resulting from such mines as they shall deem It 'ad- 
visable' to test and work. No penalty is agreed upon If they shall fall to 'test,' 
and no rent or other compensation is provided if they shall fall to work 
developed mines of minerais. If this construction be the right one, then 
thèse contracta, where actual mlning bas not been begun, are void for want of 
any considération to support them. Some considération must be either ex- 
pressed or Implied, or a lease, as any other contract, is void. If the compensa- 
tion to be paid the lessor dépends upon the profit to resuit from the develop- 
ment and working of a mine, and the lessee is not bouud, either expressly or 
Impliedly, to explore and discover, or, when discovered, to work such mine, 
then no considération for the lease exists, It is a mère option, based upon 
no considération, and may be withdrawn at any time before money is expend- 
ed in doing what is optional upon the part of the lessee." 

This implies that if there is considération for such a grant — i. e., if 
the option is based upon considération — it is not void, but is valid. 
This case, therefore, in its implication, is against the défendant. 

The instrument involved in the Brown Case was a minerai lease. 
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The considération therefor was $1, the receipt of which was acknowl- 
edged, and the agreements therein contained. The lessee agreed to 
make search, and, if minerai were found, to pay the lessor, within 5 
years after the completion of a railroad to the lands, $10 a year until 
mining was commenGed or during the continuance of the agreement. 
He also agreed to pay a certain royalty on minerais mined. It pro- 
vided that the lessee shoiild hâve the right to abandon the lands and 
mining at any time and remove ail buildings and fixtures from the 
lands. No search was made until after the lapse of 15 years, and when 
raade it was extremely superficial and valueless from any reasonable 
view, and nothing else was ever donc under the lease. The lessee still 
claiming thereunder, suit was brought to remove the cloud from the 
title by virtue of this claim. It was held that the plàintiff was entitled 
to the relief sought. The only claim which the défendant asserted 
was that the lease was an outright conveyance of the rainerai, and 
hence the title thereto could not Se lost by mère nonuser or abandon- 
ment. It was held that it was not such a conveyance, but was a grant 
of the right to explore for minerais, and,- if found, to produce and own 
them, and that ail rights thereunder were lost by reason of a breach of 
an implied condition so to do. Judge Lurton concluded his opinion 
with thèse words: 

"But, Independently of any other ground, the gênerai provision of this 
lease, authorizlng the lessee to abandon whenever he should see fit, makes It 
a lease at the will of the lessee. An estate terminable at the will of one of the 
parties is determinable at the will of eitlier, though it purports to be termin- 
able at the will of one only. 1 Washburn, Real Property, 371 (side paging) ; 
Taylor's Landlord & Tenant, § 14 ; 18 Am. & Eng. Ency. of Law (2d Ed.) 1S2." 

I do not hâve access to Washburn. There is nothing in Taylor, so 
far as I can find, to the effect that a grant for a valuable considération 
to one of an estate to be held at his will is at the will also of the grantor. 
In the Am. & Eng. Ency. of Law it is said: 

"A lease at the wIU of one of the parties is equally at the will of the other 
party. The law does not recognize a tenancy at the will of one of the 
parties merely, but implies that it shall be also at the will of the other 
party." 

The décisions cited in support of this statement are largely certain 
of those heretofore considered. In view of what I hâve said, it is not 
a discriminative présentation of the law on the subject. What Judge 
Lurton thus said indicates that he, too, great judge though he was, 
under the spell of a formula or epigram. The case did not really call 
for any such position ; and his statement was in conflict with the im- 
plication of what he had said when a member of the Suprême Court of 
Tennessee. It cannot, therefore, be justly claimed that defendant's 
position is favored by décisions from Tennessee. 

The Louisiana décisions, which come next, are the cases of Murray 
V. Barnhart, decided in 1906, Goodson v. Vivian Oil Company, decid- 
ed in 1912, and Long v. Sun Co., decided in 1913. Thèse décisions are 
clearly to the effect that a surrender clause invalidâtes an oil and gas 
lease. But they are without value hère. This is because the civil law 
prevails there, and under that law a contract cannot be upheld by any 
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valuable considération. To uphold it the considération must be a 
serious one. In the Murray Case, the Suprême Court of that state, 
through Provosty, J., said : 

"At common law 'the sllghtest considération is sufficient to support tlie 
inost onerous obligation. The inadequacy, as has been said, Is for the 
parties to consider at the time of making the agreement, and not for the 
court when it is sought to be enforced.' 9 Cyc. 365. But under our law the 
considération 'must be serions' ; 'it must not be out of ail proportion with 
the value of the thing.' Article 2464, Civ. Code." 

And again it said: 

"This différence between the common and the civil law, with référence to 
the suiSciency of a mère nominal considération for supporting a contract, dls- 
tlnguishes this case from that class of cases to be found in the reports of 
other States, of which the case of Brewster y. I^anyon Zinc Ce, 140 Fed. 801 
172 0. C. A. 213], cited in defendant's brief, Is an example, in which contract? 
like the présent one hâve been held to be valid, notwithstanding the faculty 
accorded to the lessee to retire from the contract at any time, with or wlthout 
a nominal payment. At common law, the $1 considération being of itself suf- 
ficient to support the contract, it ean make no différence that the lessee is al- 
lowed to retire at any time. The situation is precisely as it would be unde^ 
our law In the case of a lease, where the lessor had paid the rent in advan.^'i 
for the entire term of the lease, when it could make no différence whether P-o 
was allowed the privilège of throwing up the lease at any time he pleased, so 
long as he did not demand the return of any part of the payment he had 
made." 

In the Goodson Case, through Land, J., it said : 

"In the case at bar, there is no obligation on the part of the lessee to ex- 
ploit the land for oil and gas, and there is no considération for the reserved 
right to terminate the lease at any time, in the event of the finding of oil and 
gas in paying quantitles. The plalntiff had the légal right to treat the agree- 
ment as a nudum pactum, and to refuse the gratuity tendered by the défend- 
ant. * * * The Louisiana cases cited by the leamed counsel for the de- 
fendant do not cover a, case of this kind, where there is no obligation to exploit 
the land, and no considération for the right to terminate the contract at 
any time. The civil law requires a serious considération, while the common 
law is content with a nominal considération." 

Thçse Louisiana décisions, therefore, instead of favoring defend- 
ant's contention, are inferentially against it. They recognize clearly 
that, if the common law prevailed in that state, the Suprême Court 
thereof would hold that an oil and gas lease with a surrender clause 
in it is valid. 

We corne, then, to the Oklahoma décisions. They are the décisions 
of the Suprême Court of that state in the cases of Superior Oil Co. 
V. Mehlin and of Kolachny v. Galbreath, both decided in 1910. In the 
Mehlin Case no oil and gas lease was directly involved. What was 
involved therein was a contract to make such a lease. It was a suit 
to enforce spécifie performance of such a contract, brought by the 
lessee in the proposed lease against the lessor therein. Being such a 
suit, of course, the principles applicable to such a suit applied there. 
The considération for the contract to make the lease was $600 of the 
capital stock of the lessee and $300 which had been expended in drill- 
ing a well, which would seem to hâve been a past considération. The 
lease which had been agreed to be made recited as the considération 
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therefor $1 and the covenants therein contained. The right granted 
was for the term of 15 years and as long thereafter as oil or gas was 
produced. The covenant to begin exploration was within 15 years, 
and if it was not commenced within that time the lessee was to pay 
the lessor $ in advance for each additional year such commence- 
ment was delayed from the end of the term until a well was completed, 
The spécifie performance of the contract was denied, because the 
lease was considered an unfair one, in that the lessee could postpone 
exploration for 15 years without paying anything for such postpone- 
ment, and thereafter by the payment annually in advance of an un- 
specified sum. This décision, of course, has no pertinency hère. In 
the Kolachny Case an oil and gas lease was involved. It was a suit 
by the lessee thereunder against the lessor and the lessee in subséquent 
lease for an injunction. It contained a surrender clause. The reHef 
sought was denied because of such clause. The court, however, did 
not hold that the lease was invalid because of such clause. Assuming 
that the suit was one for the spécifie performance of a contract, the 
court denied the relief because of a principle applicable to such suits. 
The Suprême Court, through Williams, J., said: 

"It Is not essential to détermine in this case as to whether such an option 
would be valid at law ; it being obvioiis that imder authorities heretofore 
cited, whlch seem to be supported by reason, equlty will not decree that one 
party specifleally perform a contract which the other party at its option may 
refuse to carry eut. After the relief by decree should be granted to each party, 
he then, under the cancellatlon clause of the lease, would hâve it within his 
Power to nullify the decree by exercising hls rlght thereunder not to proceed 
further. A court of equlty will not do a vain and useless thing by rendering 
a decree settling the rights of the parties which one of them may at will set 
aside." 

In taking this position, it followed the Suprême Court of Illinois, 
which, as we shall see, holds that an oil and gas lease with a surrender 
clause is valid at law and not subject to cancellation in equity, but be- 
cause thereof refuses to grant any relief in equity to the lessee against 
the lessor, which position it has taken on the assumption that such a 
suit is one for the spécifie performance of a contract. This décision, 
of course, has no pertinency hère. The question is whether the lease 
is invalid because of the surrender clause. Thèse Oklahoma décisions, 
therefore, do not favor defendant's contention. 

There remains to consider the décision of the Court of Appeals of 
Colorado in the case of Davis v. Riddle, decided in 1913. It is with- 
out pertinency hei"e. The lease was canceled because rights under it 
had been forfeited, and it was not, properly speaking, a lease, but a 
lease option, for which no considération had been given. 

The resuit, then, of the extended considération of the décisions re- 
lied on by défendant is that in none of the eight states referred to can 
it be said that it is now the law that an oil and gas lease with a 
surrender clause is invalid, except in the states of Texas and Ivouisi- 
ana, whereas in Indiana and West Virginia it is certainly the law that 
they are valid. There is no ground whatever for claiming that it 
is invalid in the states of Virginia, Tennessee, Oklahoma, and Colora- 
do. And though it is invalid in L,ouisiana, it is clearly recognized by 
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the Suprême Court thereof that, i£ the common law prevailed therein, 
it would hâve to be held that it is valid. Sa far as the state of Texas 
is concemed, the décisions of its Court of Civil Appeals show that the 
matter has not been gone into very deeply. 

On the other hand, we find that, in addition to its having been held 
in the states of Indiana and West Virginia that such a lease is valid, 
it has been so held in the states of Pennsylvania, Ohio, Illinois, and 
Kansas, and by the Suprême Court of the United States. The Su- 
prême Court of Pennsylvania upheld a lease containing such a clause 
in the case of Marshall v. Forest Oil Co., 198 Fa. 83, 47 Atl. 927. 
This was also done by the f ollowing Ohio décisions, to wit : AUegheny 
Oil Co. v. Snyder, supra; Brown v. Fowler, 65 Ohio St. 507, 63 N. 
E. 76 ; Central Ohio Nat. Cas & Fuel Co. v. Eckert, 70 Ohio St. 127, 
71 N. E. 281. The first of thèse décisions was by the Circuit Court 
of Appeals for this circuit in 1900. The case went there from Ohio. 
The lease there involved, which was held to be valid, contained a sur- 
render clause. No point was made of the clause as rendering the 
lease invalid. The other two, by the Suprême Court of Ohio, were 
rendered in 1902 and 1904, respectively. In the Brown Case that court, 
through Burket, J., said : 

"This surrender clause is an option, Intended to enable the lessee to termi- 
nate the lease before the end of the term, if it shall appear that there is 
no oil or gas in that territory. tJnder this clause the lessee can terminate the 
lease before the end of the term by surrendering the lease, and under the 
defeasance clause he can do the same by faillng to drill a well and fail- 
ing to pay for further delay. The right to terminate the lease in either 
of sald ways is a valuable right to the lessee, and he paid for both by 
paying the $1 mentioned as the considération for the whole lease. Such 
options In contracts are sustalned by courts. Thayer v. AlUson, 100 111. 
180; Oil Co. V. Crawford, 55 Ohio St. 161, 44 N. E. 1093, 34 L. R. A. 62, 
The error of construing a condition subséquent, or an option, as creating the 
term of the lease, when that has been created by the granting and habendum 
clauses, has caused many décisions to be rendered whose soundness may well 
be doubted. This clause gives the lessee his option, and for which he has 
paid, to hold the lease to the end of the term, or surrender it sooner. It is 
always the right of a person holding an option for which he has paid to sur- 
render it before the expiration of the time, or to hold it for the fuU time ; 
but the person who gave the option cannot compel a surrender before the 
expiration of the full time." 

And again: 

"It is also urged by counsel for défendants in error In both cases that the 
lease is void for want of mutuality. Granting that the lease was made for 
the purpose of operating thereon for oil and gas, and that an exclusive right to 
so operate was granted to the lessee, there is no want of mutuality. The 
lessee on his part paid $1, of which the lessor aclsnowledged receipt, and the 
lessee on his part made tlie démise, and because the lessor has performed his 
part in full, and does not promise to do anything further, it is claimed that 
there is no mutuality — the claim being that mutuality requires that an obliga- 
tion must rest on each party to do, or permit to be done, something in con- 
sidération of the act or promise of the other. This is too narrow a définition 
of mutuality One party may perform his part in full at the making of the 
contract and thereafter hâve nothing to do, or permit to be done, having 
already done his part, and the other party, in considération of what has thus 
been done, binds himself to do, or permit to be done, something in behalf of 
the party who has thus fully performed. A promise to perform can be no 
stronger than performance itself ; and where one party promises to perform 
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hls part of a eontract, and the other performs his part at the maklng of 
the eontract, both are bound, and there is mutuality. The one who has per- 
formed is bound to permit his performance to stand, and the one who has not 
perfonned is bound to perform his part, so that both are mutually bound. 
Performance on part of one wlll sustain a promise to perform on the part of 
the other. Where there Is no performance and no promise to perform on one 
slde, a promise to perform on the other side Is without considération and with- 
out mutuality, and such a eontract can be held vold on either or both grounda. 
In this lease the lessee paid $1 for the lease, for the exclusive right to oper- 
ate for oil and gas, and thereby fully performed his side of the eontract; 
and the lessor granted that right under the terms and conditions of the 
lease, and thereby a eontract was made, and the party on one side recelved the 
$1 in full, and the party on the other side received the démise, and then both 
were mutually bound, and both had to trust to the future for the realization 
of the purpose for which the lease was made. So that there is no want of 
mutuality, and in that respect the lease Is valid." 

The Suprême Court of Illinois held such a lease valid in the case 
of Poe V. Ulrey, 233 111. 56, 84 N. E. 46. That was a suit in equity, 
and the relief sought was a cancellation of the lease. The court, 
through Cartwright, J., said: 

"Another ground upon which it is contended that the circuit c»urt came to 
a correct conclusion is that there was a want of mutuality between the parties, 
because the lease contained a surrender clause by which appellees were per- 
mitted, upon the payment of $1 to appellants, to surrender the lease for can- 
(■ellation. It is argued that this provision made the lease a tenaiicy at will, 
and also one-sided, harsh, unjust, and therefore void. So far as the charge 
that the eontract was harsh and unjust Is concerned, it may be said that the 
parties were compétent to eontract with each other, and neither side can be 
relieved from their agreements on the ground that they did not use good busi- 
ness judgment in enteiing into the eontract. There is no question of fraud, 
and no charge or évidence of fraud, in the case, and where parties, who are 
compétent in law and in fact to enter into contracts, freely and voluntarily 
eontract with each other, it is of the utmost Importance to them, and the 
public as well, that their agreement shall be respected and enforced by the 
courts, aiid that neither shall be relieved from the obligation of his eontract 
oxcept upon some certain ground deemed valid by the law. The surrender 
clause in this lease gave to the lessee an option to surrender it before the 
expiration of the term, but it did not glve to the lessors any option to com- 
pel a surrender. Such options and contracts are not invalid in the law (Thayer 
V. Allison, 109 111. 180), and they do not create a tenancy at will." 

That court, however, holds that the lessee in such a lease is not en- 
titled to relief in equity, at least as against the lessor, before he has 
performed, or corne under obligation to perform, his part of the coi - 
tract. This is because of such want of mutuality, and this is becaust, 
the nature of such a suit is taken to be a suit for spécifie performance, 
and hence subject to the doctrines applicable to such a suit. This it 
did in the cases of Watford Oil & Gas Co. v. Shipman, 233 111. 9, 
84 N. E. 53, 122 Am. St. Rep. 144; Ulrey v. Keith, 237 lU. 284, 86 
N. E. 696. In the Suprême Court, through Vickers, J., it said : 

"The option of appellant to terminale the lease at any tlme upon payment 
of .$1 deprives appellant of the right to speciflc performance, directly or in- 
directly, until it has performed the eontract or placed itself in such 
position that it may be compelled to perform the eontract on its part. If the 
relief hère sought should be granted, appellant, under the cancellation clause 
of the lease, may uulllfy the decree by exercising its option not to proceed fur- 
ther. A court of equity will not do a vain and useless thing, by rendering a 
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decree settling the rights of parties which one of them may set aside at bis 
wlll." 

It reiterated ils position that the lease was valid, notwithstanding 
such clause, in thèse words : 

"While the power of revocation reserved in thls lease has the effect of de- 
priving appellant of équitable remédies In the nature of a spécifie perform- 
ance, still the contract is not void for want of mutuality. The réservation 
of the right to eancel Is not an infirmity whieh renders the contract void ab 
initie, but it deprives the party for vehose benefit It is made of relief in 
oquity in the nature of a spécifie performance." 

The position that the suit was one for spécifie performance of a 
contract was an error. It was due to the failure to recognize that, 
so far as the grant for exploration purpose was concerned, the lease 
was an executed instrument. It granted an estate in possession for 
such purpose. Hence the suit was not a suit for spécifie performance, 
but one to prevent waste ; and the right to maintain it depended solely 
on whether there was an adéquate remedy at law. That the lessee 
has the right to turn his interest back to the lessor is no reason why 
equity should not protect it, so long as he holds onto it, and that even 
as against the lessor. That court so viewed the suit in case of Gillespie 
V. Fulton Oil & Gas Co., 236 111. 188, 86 N. E. 219. The suit there 
was against a rival lessee. The lease involved did not contain a sur- 
render clause, unless the provision that the lessee had the right to re- 
move ail its property at any time amounted to one, and the court took 
no note of it as such. It was held that the plaintiff was entitled to 
équitable relief. The court, through Vickers, J., said: 

"The contention that appellant has a complète remedy at. law is untenable. 
Ejectment wlll not lie. * * « Equity has jurisdiction to prevent waste 
and irréparable injury at the suit of an assignée of an oil and gas lease against 
an adverse lessee." 

That this position was erroneous, and the fédéral court for that 
State was not bound by it, was held by the Suprême Court in the case 
of Guffey v. Smith, supra. Suffice it to say that the position of the 
Suprême Court of Illinois is that such a lease is vahd, and that is the 
sole ground upon which it is relied on hère. 

The Kansas décisions are those in the cases of Brewster v. Lanvon 
Zinc Co., 140 Fed. 801, 72 C. C. A. 213, and Pittsburg V. P. & B.' B. 
Co. V. Bailey, 76 Kan. 42, 90 Pac. 803, 12 L. R. A. (N. S.) 745. The 
Brewster Case, decided in 1905, went to the Circuit Court of Appeals 
for the Eighth Circuit from Kansas. That court, through Judge Van 
Devanter, in ref erring to the instrument there involved, said : 

"True, it was made and a.ccepted upon certain conditions, one of whieh is 
that the premises may be reconveyed at any time at the option of the lessee ; 
but that does not make the estate which it créâtes a mère tenancy at wlll 
wlthin the opération of the eommon-law rule that an estate at the will of one 
party is equally at the will of the other. That rule is without application to a 
lease for a deflned and permissible term, but which reserves to the lessee an 
option to terminate It before the expiration of the term. * * * The 
option reserved to the lessee was not designed to couvert the estate, as 
ttherwise defined, into a, mère tenancy at will, or to make it determinable at 
any time at the option of the lessor. The lease expresses the intention of the 

239 F.— 61 
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parties, and, no rule of law forblddlng, that intention Is controUing. The 
considération of $1, tlie receipt of wliich was acknowledged, although small, 
was yet sufflcient to make tàe lease efifective and to support every stipulation 
in it favorable to the lessee, Includlng the option to surrender It at any time. 
* * • Eesting, tlierefore, upon an executed and valuable considération, 
the lease was not wanting In mutuallty merely because it reserved to one 
party an option whlch It wlthheld from the other." 

In the Bailey Case, decided in 1907, the Suprême Court of Kansas, 
through Smith, J., said : 

"It may be coneeded that It Is an option contract, yet it does not follow 
that It can be revoked at pleasure by elther party thereto. It Is of the very es- 
sence of an option contract that one party has the choice of concluding or 
not concluding the proposed transaction, while the other party has no choice. 
He undertakes for a certain considération to do a certain thlng, or to permit 
the other party to do a certain thlng, wlthin a certain time on the demand of 
the other. This right of choice is wliat the other pays for." 

And again; 

"Consldered as an.option, It was bought and sold for a valuable considéra- 
tion, and the purchaser is entltled to what It bought." 

The décision of the Suprême Court of the United States is that of 
Guiïey v. Smith, heretofore referred to, and quoted from. It is true 
that, as the validity of the lease there involved was a local question, 
the Suprême Court was bound by the position of the Suprême Court 
of IlHnois, from which state the case came, that the lease was valid. 
But it is clear from the opinion, which was written by Mr. Justice 
Van Devanter, who wrote the opinion in the Brewster Case, that the 
Suprême Court had no doubt as to the validity of the lease on the 
merits of the question. 

We approach, then, the question as to how the matter stands in this 
State under the décisions of the Court of Appeals of Kentucky as to the 
validity of the leases hère involved, which décisions are controlling, 
with the Personal conviction that, on the merits of it, there can be 
no possible doubt as to their validity, and with the showing made 
that authority elsewhere overwhelmingly sustains their validity. In 
view of this, one would be loth to find it otherwise hère. This consid- 
ération, however, should not blind him as to the true state of things. 
The décisions which hâve been cited as having a bearing on the question 
are those in the following cases, to wit: Litz v. Goosling, 93 Ky. 185, 
19 S. W. 527, 21 L. R. A. 127; Steinwender v. Guenther Gro. Co. 
(Ky.) 80 S. W. 1170; Lowe v. Ayer-Lord Tie Co. (Ky.) 97 S. W. 383 ; 
Schamberg v. Farmer (Ky.) 37 S. W. 152; Armitage v. Mt. Sterling 
Oil & Gas Co. (Ky.) 80 S. W. 177; Berry v. Frisbie, 120 Ky. 337, 86 
S. W. 558; Bay State Pub. Co. v. Penn L. Co., 121 Ky. 637. 87 S. 
W. 1102; Monarch Oil & Gas Co. v. Richardson, 124 Ky. 602, 99 
S. W. 668 ; Flanagan v. Marsh (Ky.) 105 S. W. 424 ; Young v. Mc- 
Illhenny (Ky.) 116 S. W. 728; Breckenridge A. Co. v. Richardson, 
147 Ky. 834, 146 S. W. 437; Eastern Ky. M. T. Co. v. Swann Day L. 
Co., 148 Ky. 82, 146 S. W. 438, 46 h. R. A. (N. S.) 672 ; Killebrew 
V. Murray, 151 Ky. 345, 151 S. W. 662; Soaper v. King, 167 Ky. 121, 
180 S. W. 46. 
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The cases relied on by the défendant are the cases of Litz v. Goosling, 
Steinwender v. Guenther Gro. Co., and Lowe v. Ayer-Lord Tie Co., 
which did not involve cil and gas leases, and are cited only for the gên- 
erai principles of law which they recognize and apply, and the cases of 
Berry v. Frisbie, Young v. McHlhenny, Killebrew v. Murray, and 
vSoaper v. King, which did involve such leases. The cases of Stein- 
wender V. Guenther Grocery Company and Lowe v. Ayer-Lord Tie 
Company are but illustrations of the proposition stated in 9 Cyc. 327, 
heretofore quoted, which amounts to this, to wit, that in case of a con- 
tract made up of mutual promises, each the considération for the other, 
i. e., a bilatéral contract, where one of the promises is not absolute, but 
to be performed only if the party making it so wills, or one with a 
promise on but one side and no considération therefor, the one who 
makes the absolute promise in the one case and the sole promise in 
the other is not bound to perform. In giving the reason why he is not 
so bound, it is frequently said that it is because of want of mutuality 
of obligation. The real reason therefor is that there is no considéra- 
tion for such promise. This is so as much in the one case as in the 
other, for the promise in that case which purports to be the considéra- 
tion for the other is really no promise at ail, as it dépends on the will 
of the promisor whether or not he will perform it. And it is unfor- 
tunate and misleading that the reason is said to be want of mutuality 
of obligation. For there are cases of want of such mutuality where 
a promise is binding, as, for instance, in the case of an option given for 
a valuable considération and a valid unilatéral contract. This matter 
is dealt with in 6 R. C. L. p. 686. Thèse two cases hâve no application 
hère, because there is no such want of mutuality as was fatal therein. 

The case of Litz v. Goosling seems to hâve been based on the same 
ground, and hence so far is not applicable hère. But there were two 
aspects of that case which were not considered. One was that there 
was a binding contract between the parties by reason of the fact that 
the offer of the vendor — if it be treated that he did no more than make 
an offer, which was not binding on him — was accepted before the offer 
was withdrawn. In so far as the case can be construed as holding to 
the contrary of this, it was disapproved in the case of Murphy-Thomp- 
son Co. V. Reed, 125 Ky. 585, 101 S. W. 964, 10 L. R. A. (N. S.) 
195, 128 Am. St. Rep. 259. The other is that there was a binding op- 
tion on the part of the vendor to permit his offer to remain open dur- 
ing the time specified in the contract, tlie considération for which was 
$1. No more notice was taken of this aspect of the case than of the 
other. But there was no real occasion for taking notice thereof, if in 
fact the offer was accepted before it was withdrawn. That rendered 
it immaterial whether the option was binding. Though withdrawable 
as not binding, it had not in fact been withdrawn before it was accepted. 
This aspect of the case may hâve some bearing hère. Because thereof 
it may be thought to indicate that it is the position of the Court of 
Appeals of Kentucky that $1 is not a sufficient considération to render 
a contract vaHd. It will be noted that there was no récital that the 
$1 had been paid. But this may be of no conséquence. The most, 
then, that can be claimed that this case stands for which is applicable 
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hère is that $1 is not a sufficient considération to uphold an option for 
the sale of real estate. What was agreed to be sold there was the 
coal in 1,000 acres of land for $1 per acre, and the suit was brought 
to enforce spécifie performance of the contract of sale. The fol- 
lowing cases would seem to be in line with this, to wit: Murphy- 
Thompson Co. v. Reed, supra. Noble v. Mann (Ky.) 105 S. W. 152; 
Stamper v. Combs, 164 Ky. 733, 176 S. W. 178. 

The Murphy-Thompson Co. Case was also a suit to enforce spé- 
cifie performance of a contract for the sale of coal for $5 an acre, 
claimed to hâve grown out of an option, the considération for which 
was $1, paid by the acceptance of the oiïer to sell. It was held that the 
contract had been entered into, and the relief sought was granted. 
The court, through Judge O'Rear, had this to say concerning tlie $1 
being a sufficient considération to uphold the option: 

"The considération for the agreement to give the optionee the deflnite time 
within which to exercise his choice, called the 'option,' is in thèse cases the $1 
recited. It inight hâve been more, or an entirely différent considération. 
Though there are authoritles holding a considération of $1 as sufficient to up- 
hold such an agreement, we are not disposed to go so far. Such considéra- 
tion is so flagrantly disproportionate to the value of the privilège in thèse 
cases — the options extendlng over a year — that it is merely nominal. It is 
not substantlal, and the parties could not hâve regarded it as in any sensé an 
équivalent of the privilège which was being contracted for. While upon de- 
murrer the courts will be slow to say that a recited considération is no con- 
sidération, if it has any appearance of havlng been regarded by the parties 
as the agreed value of the thlng contracted for, where the stated considération 
is so manifestly inadéquate and disproportionate to the value of the thing 
being sold (the privilège or option) as to represent no value, or only a nominal 
value, it will be construed on demurrer, as a matter of law, as not having a 
considération at ail. If there Is doubt about the matter, then the question 
of its value or adequacy is a défense to be pleaded. An option, to be bindlng 
upon the owner, in the sensé that it is irrévocable upon him during the i)eriod 
for which it was given, must be upon a valuable and sufficient considération. 
It may consist in money paid or to be paid for It, or In property, services, or 
counter beneflts accruing to the owner, or disadvantage incurred by the op- 
tionee. In short, it may be such considération as will support any other sort 
of contract. In this view of the matter, the options in thèse cases were not 
supported by sufficient considération to bave bound the owners not to with- 
draw them during the term for which they were given. They could hâve boen 
withdrawn before acceptance, without liability to the givers of the options. 
But, as they were not withdrawn, they constltuted, Instead of bindlng options, 
voluntary ofCers to sell, which, like any other valid ofifer, were, when aecepted, 
bindlng upon the person making them." 

It will be noted that what is said on this subject is purely obiter. As 
the offer had been aecepted before it was withdrawn, it was immaterial 
whether there was a considération for the ofïeror's agreement to keep 
it open, which constituted the option, as the opinion itself notes in its 
criticism of the Litz Case. In view of this it is no more than that case 
a controlling authority on the point. 

The Noble Case was an action to recover damages for breach of an 
option to purchase a tract of land for $3 per acre, the considération 
for which was recited to hâve been $1 paid. It was held that plaintifï 
was not entitled to recover. The court, through Judge O'Rear, said : 

"The contract sued upon was an option without considération. Mann had 
the right, at any time before its terms were complied with by the optionee 
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[appellant], to withdraw the proposition eontalned in it. Hls sale and con- 
veyance to Llttle was a répudiation of his option, and, as he had the rlght 
to withdraw it, it does not matter what hls motive was, nor as to Little's 
knowledge of Its tenus." 

The case involved the question whether $1 was a sufficient considér- 
ation to uphold such an option, and it held that it was not. 

The Combs Case was an action to set aside a conveyance of the tirn- 
ber on a 300-acre tract of land, the considération for which was $150 
cash and the delivery up of an option to purchase the tract of land for 
$5 an acre, which had iDeen given in considération of $1 actually paid, 
on the ground of fraud. Concerning the option the court, through 
Hurt, J., said: 

"This Is no substantial considération to support a contract giving one 
six months' tlme In which to détermine whetlicr he will aceept an offer to 
purchase 300 acres of land in a community where values are rislng rapidly. It 
is merely nominal." 

And again: 

"The option belng a mère offer to sell, and the contract to keep the offer 
open for acceptance for six months being without substantial considération, 
the appellees could withdraw the offer and repudlate it at any time, by con- 
veying notice of their répudiation of It to the holder of it, before its accept- 
ance, and thereafter the holder would be without authority to aceept or exer- 
ïise it." 

Possibly it may be said that the question of the $1 considération for 
this option was necessarily involved in the case, but it is not entirely 
certain. 

Thèse four cases tben — i. e., the Litz, Murphy-Thompson Co., No- 
ble, and Combs Cases — justify, perhaps, the position that $1 is not a 
sufficient considération to render valid an option for the purchase of 
real estate. They certainly go no farther than this. 

Corning, then, to the Kentucky cases involving oil and gas leases 
relied on to support defendant's contention, the first to be considered is 
the Frisbie Case, decided in 1905. The instrument involved in that 
case, considered by itself, was a mère option. By it the landowner of- 
fered to grant the oil prospectors the right for 2 years to explore for 
oil and gas, and, if found, to convey to them by deed the right to 
produce and make their own the oil and gas so found, paying him cer- 
tain royalties, and, in considération of $1 paid, the receipt of which 
was acknowledged, agreed to keep this ofïer open for acceptance for 
4 months thereafter. Assuming the $1 to be a sufficient considération 
to make such agreement binding ttpon the landowner, the prospectors 
had the option for 4 months in which to aceept the ofifer, and during 
that time the landowner had no right to withdraw it. By an accept- 
ance thereof within the 4 months, without more, the prospectors would 
hâve the right for 2 years to explore for oil and gas, and, if found, to 
such a deed, and the prospectors would come under an obligation to ex- 
plore and to produce. And even though the $1 was not sufficient con- 
sidération to make such agreement binding, if in fact the ofter was ac- 
cepted within the 4 months before it was withdrawn the same resuit 
would foUow as held in the Murphy-Thompson Co. Case. In either 
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contingency, by the acceptance of the offer within the required time the 
parties would corne into a binding contract relation between them- 
selves. So far as the right to explore was concerned, the contract 
would be executed. Therenpon the prospectors would become vested 
with the right to explore for 2 years. So far as the right to produce 
and make their own oil and gas which should be found, it was purely 
cxecutory. The instrument contemplated and provided that another 
instrument, to wit, a deed, should be executed conveying such right. 
The offer was accepted in the 4 months and the resuit stated followed. 
Before the expiration of 2 years thereafter the prospectors demanded 
the deed called for by the contract, and, the landowner refusing to ex- 
écute it, they brought suit to compel him to do so. The suit, therefore, 
was a suit for spécifie performance of this contract so entered into. 
By the terms of that contract the prospectors were not entitled to the 
deed unless they had explored the land and found oil or gas in paying 
quantifies. As a matter of fact they had done no exploration on the 
land covered by the contract whatever. They had sunk five wells on 
an adjoining tract of land, and claimed to hâve found there oil and gas 
in paying quantities, and one of them claimed further to hâve satisfied 
himself that there was oil in the land by the use of a forked hazel 
switch, called a "water witch," tlirough the means of which he could 
unerringly détermine the présence of oil in the land. But this did not 
meet the condition précèdent, whose happening was essential to entitle 
the prospectors to a deed under the contract. That was that oil or gas 
should be found in the land by exploring it, and that had not been 
done. Besides, the deed itself, if given, could do no more than convey 
a right to explore which the prospectors already had. There could 
be no vested right to produce and make their' own until those sub- 
hcances, or either of them, were found by exploration to be there. The 
court held, and that properly so, that the plaintiffs were not entitled to 
the relief sought, and this on the ground that the condition précèdent, 
on the happening of which they were to be entitled to the deed, had 
not happened. 

Ail the case stands for, therefore, ail that it is possible for it to stand 
for, is that, if a landowner binds himself by an executory contract to 
make a deed to another for the right to produce and make his own oil 
and gas, which he may by exploration find therein, such other person 
will not be entitled to such deed until he bas in this way found such 
to be the case. The court, however, did not confine itself to this, the 
only question really in the case, but considered another one. It was 
whether, if by the acceptance of the offer the prospectors did not come 
under an obligation to explore and produce, what would be their 
rights in that contingency. This question was outside of the case, for 
the court held that they did come under such obligation. Seemingly 
it was held that they would hâve none. And it would seem that the 
question was really, if not actually, so treated, the same as if it had 
been whether a lessee in an oil and gas lease has any enforceable rights 
under a lease, the sole considération for which is $1 in cash paid, 
granting him the right to explore and to produce and make his own, 
where there is no agreement on his part to explore and produce, but 
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which benefits it would hâve to be held were secured to him by a con- 
ditioii subséquent, and that efifectively. Two reasons were given by 
the court, through O'Rear, J., for this négative answer — one in thèse 
words ; 

"Such contracts lack the mutuallty essential to thelr valldlty. A unilatéral 
executory contract is In law a nudum pactum, and is unenforceatile. Where 
it Is left to one of the parties to an agreement to choose whether he will 
proceed or abandon it, neither can speclflcally enforce its exécution in equlty." 

This quotation consists of three sentences. Take the first one: 
What mutuality is essential to the vahdity of contracts? This question 
is answered by Judge O'Rear in the Murphy-Thompson Company 
Case, where the court, through him, said: 

"It is generally said that one essential of every executory contract is mu- 
tuality of obligation and remedy. That there must be mutuality of obligation, 
by which is meant an undertaking on one side and a considération upon the 
other, is true always." 

In other words, wherever there is an undertaking on one side and a 
considération for it on the other, there is mutuality. If so, where there 
is no undertaking on either side, and the contract is executed on both 
sides, there must be mutuality, if not mutuality of obligation. In such 
a case there is no mutuality of obligation, because there is no obligation 
on either side. Such is the case as to a lease of the kind supposed. 
The lessor on his side grants the lessee the right to explore and pro- 
duce, and the lessee on the other pays him $1 therefor. It is not true 
that in such a case the mutuality essential to the validity of the lease 
is lacking. 

Take the next sentence. It is not true that every unilatéral execu- 
tory contract is in law a nudum pactum and is unenforceable. Bind- 
ing executory contracts are divided into two classes, bilatéral and uni- 
latéral. And a unilatéral contract may be as binding as a bilatéral one ; 
i. e., if it bas a considération to support it. That is recognized in the 
quotation made from the opinion in the Murphy-Thompson Co. Case 
and in this additional quotation theref rom : 

"An option to sell is a standing offer to sell to the person and upon the 
terms named In the option, and an agreement to keep the proposition open for 
aeceptance for the time stated. If its terms are falr, and hâve been under- 
standingly entered into [it may be added If a valuable considération is given 
therefor], there appears no reason why it should not be enforced, if accepted 
and offered to be complied with by the payment of the considération wlthin the 
time stipulated." 



And such an option is an instance negatiying also the correctness of 
the third sentence. The case of Bacon v. Kentucky Central Ry. Co., 
95 Ky. 373, 25 S. W. 747, is a case where an agreement coming within 
the terms of that sentence was specifîcally enforced. In support of 
tnis statement there was cited the Litz and Fédéral Oil Company 
Cases, both of which hâve already been considered and their vakte 
deteimined, concerning which, therefore, no more need be said hère, 
and the case of Marble Co. v. Ripley, 10 Wall. 339, 19 L. Ed. 955, a 
case which figures a great deal in cases elsewhere and in Kentucky 
relied on by the défendant. That was the case of a bilatéral contract. 
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and doctrines applicable to the enforcement of a bilatéral contract bave 
no place whatever in determining the rights of a lessee under such a 
lease. 

The other reason referred to is put in thèse words : 

"Nor is the reclted œnsideration of $1 sufficient to uphold an action for the 
spécifie enforcement of a contract otherwlse unsupported by considération." 

In support of this the Fédéral Oil Company Case is cited. As in 
the case supposed a suit to protect the lessee's rights is not a suit 
for the spécifie enforcement of a contract, but a suit to prevent waste, 
this statement has no relation to such a suit, even if it be true, which 
it seems to imply, that in no case will a contract be specifically en- 
forced where $1 is the only considération therefor. 

I bave given so much space to this case because it is the principal 
one of the cases relied on by défendant, and in so far as the other 
three tend to support his contention it is largely due to this case. We 
bave found that, in so far as the discussion in the opinion has bearing 
on the question involved hère, it had nothing to do with any question 
involved in the case, is inaccurate in its statements, as appears from 
a close considération of them, and as shown by the later Case of Mur- 
phy-Thompson Co., and is based upon décisions that either hâve no 
relation to the question discussed or bave been discredited in the juris- 
(iiction where rendered. 

The next case for considération is the Young Case. The leases 
there involved contained surrender clauses. They were made in con- 
sidération of $1 and the covenants and agreements therein contained. 
There was no provision prescribing how long the rights granted were 
to last. The only express agreements on the part of the lessee which 
they contained was as to the payment of royalties. There was no such 
agreement to explore. The sole provision as to exploration was that, 
if no well was commenced in one year, the grant should become null 
and void unless the lessee should pay an annual rental for each year 
thereafter commencement thereof should be delayed. The lessee did 
nothing under the leases, and the lessor sued him for 2 years' rent. It 
was held that be was not entitled to recover. The ground of the 
décision was that the lessee had not agreed to pay the rental. The 
court, through Judge Lassing, said : 

"But the plain language of the leases shows that, if no well is commenced 
within one year, the leases become null and void. Thus the fallure of the 
lessee to commence opérations within a year cancels the leases, and the ouly 
way their cancellation can be avoided is by the lessee paying $125 to con- 
tinue them in force for another year ; or, expressing it in another way, thèse 
leases are simply options given by the lessor to the lessee for one year, with 
the right to renew the options at the end of the year upon the payment of $125, 
if the lessee has not commenced opération thereunder within the 12 months. 
ïhere is nothing in either the leases or the contract binding the lessee to do 
anything. He has the exclusive right to bore for oil or gas upon the premises 
described in the leases for 12 months, and if he fails to exercise this riglit, 
such fallure, of itself, opérâtes to cancel the leases. The right to bore for 
either oil or gas is purely optional with the lessee ; the lessor is bound, but 
the lessee is not. There is nothing In the leases or the contract upon which 
the lessor could base an action for spécifie performance; under neither the 
leases nor the contract could he compel the lessee to commence opérations, or 
to continue them after he had commenced." 
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The case, therefore, did not involve the question whetherthe lessee 
had the right to drill a well during the year, or thereafter, if he paid 
or tendered the annual rental, or anything as to the validity of the 
leases. No such question was in the case. Notwithstanding this, it 
was held that the leases were void for want of mutuality, and the Litz, 
Steinwender, Lowe, and Frisbie Cases were cited in support of this 
position, which décisions, as has been shown, hâve no bearlng whatever 
on the validity of the leases. 

Then cornes the Murray Case. The instrument involved there was 
a phosphate lease. It was made in September, 1908. The grant was 
for the terni of 10 years and so long as phosphate or phosphate rock 
should be found in paying quantities. The considération therefor 
was $1 and covenants therein contained. It contained no agreement 
as to exploration. The covenant as to royalty was to pay 25 cents 
per ton for the phosphate when mined and removed, and to pay a 
minimum of $5 per annum, whether the lands were mined or not, to 
be considered an advance on royalty due for phosphate thereafter 
mined. The lease contained no surrender clause, strictly so called. 
But the fact that there was no agreement on the part of the lessee as 
to exploration, and that it was provided that he might terminate the 
lease any time he determined that the land did not contain phosphate 
in paying quantities, would seem to hâve been treated as the équiva- 
lent of such a clause, and the case will be valued as if it did contain it. 
Nothing was done under the lease by the lessee, except to pay the 
first year's installment of minimum royalty. Subséquent royalties were 
tendered, but refused, because of the lessee's failure to begin work 
under the lease. After the lapse of Zy^ years the lessor brought suit to 
cancel the lease, and it was held that she was entitled to that relief. 
It was clear that she was entitled to the relief on the ground that ail 
rights under the lease had been forfcited by reason of breach of an 
implied condition subséquent, to wit, that work under the lease should 
be commenced in a reasonable time. It was shown in évidence that 
at the time the lease was executed the lessor was assured that the work 
of getting out phosphate would be begun within a year or 18 months. 
But even if the lessee had 10 years in which to commence work by 
paying the $5 a year royalty, nothing else appearing, under the dé- 
cision in the case of Monarch Oil & Gas Co. v. Richardson, supra, the 
lessor had the right at any time to call on the lessee to begin work, 
and, if he did not thereupon promptly do so, bis rights under the 
lease would be forfeited, and this she did when she refused to ac- 
cept payment of any minimum royalties after the first one. The 
court held that she was entitled to relief on this ground. It held, also, 
that she was entitled thereto on the ground that the lease had been 
obtained by f rauduJent représentations ; and it noted the fact that it 
had been shown in évidence that the $1 considération was not recited 
to'have been paid, and it was proven that in fact it had not been paid. 
The court, however, did not stop hère. It held that the lease was 
void for want of mutuality, and that, as it was terminable at the will 
of the lessee, it was also terminable at the will of the lessor. It ad- 
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yanced the opinion that it was net an executed contract. Through 
Judge Settle it said : 

"We do not concur In the conclusion of appellants' counsel that the contract 
In question Is an executed contract. In our opinion It must be classed as an 
axecutory contract merely. tJnder It nothing had been done; everytbing re- 
qulred by Its terms of appellants was to be thereafter done. Ail that it re- 
quired of appellee was that she should furnish the land, and this was done 
when the lease was executed. On the other hand, what it required of the 
appellants — payment of the considération, mining of the land for phosphates, 
accounting to the appellee for the royalties — was to be thereafter done in 
fulflllment of the contract. The insighiflcant $5 per year it obllgates appel- 
lants to pay appellee, whether the land Is mined or not, is not of Itself sufl3- 
Cient to place the lease in that class of contracts known as executed contracts." 

The fact that nothing had been done under the lease did not render 
it executory, no more than the fact that nothing has been done under 
an ordinary lease renders it executory. But it was said that, whether 
executed or executory, it was void for want of mutuality. In sup- 
port of this position — that it was void for want of mutuality — the 
Frisbie and Young Cases were cited. And in support of the posi- 
tion that the lease was terminable at the will of the lessor, because 
terminable at the will of the lessee, the Brown Case from the Appel- 
late Court of this Circuit was cited. The statement heretofore quoted 
from Judge Lurton's opinion therein to this effect was quoted, and 
the authorities relied on by him were also cited. Thèse positions were 
ail clearly unsound, as I hâve heretofore endeavored to show, and it 
is not necessary that what has been said along this line be repeated 
hère. 

Finally comes the King Case. It involved an oil, gas, and minerai 
lease made June 5, 1902. The considération therefor was $1 recited 
to hâve been paid and agreement to pay certain royalties. There seems 
to hâve been no provision as to the duration oi the rights granted, nor 
any express agreement as to exploration. It was provided, however, 
that the lease should be void if one or more wells were not drilled 
within two years, but not that the drilling could be delayed by the 
payment of commutation money. The lease contained no surrender 
clause. Within the two years a well was drilled to the depth of 200 
feet and a vein of coal 5 feet thick was found. No further work was 
thereafter done. Suit was brought August 25, 1914, by the lessor for a 
cancellation of the lease. It was held that the plaintiiï was entitledto 
the relief sought. There could be no question as to the right of plain- 
tiflf thereto, and this on the ground that there was a breach of an im- 
plied condition subséquent that if minerai was found it should be pro- 
duced with reasonable diligence. The excuse given for the delay in 
production was that it was to the advantage of the lessor as well as 
the lessees that it be delayed, and that the delay was with his acqui- 
escence and approval. By the latter was meant no more than that 
the lessor had never demanded or notified the lessee to produce. This, 
of course, was not suiïicient to prevent a forfeiture. There is, there- 
fore, really nothing whatever tending to support defendant's con- 
tention in the case. There is nothing in it which he can claim has this 
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tendency, except two statements of the court, through Miller, C. J. 
One of them is in thèse words : 
"The royalty Is the only considération for the lease." 

Point can be made that thereby the payment of the $1 was ignored 
as constituting part of the considération of the lease. But no more need 
to hâve been intended than that the payment of the royalties was the 
moving cause for making the lease, which is so often expressed in such 
cases. By the other the reason for the conclusion reached was set 
f orth. It is in thèse words : 

"Such contracts hâve been held by thls court to be imenforceable, on the 
ground that they are unilatéral, and lack mutuality of obligation, which ia 
essentlal to the validlty of contracts." 

In support of this the Frisbie, Young, and Murray Cases, and nu- 
merous cases from other jurisdictions, were cited. I hâve heretofore 
endeavored to show that such considération has no application to such 
a case, and the décisions relied on from other jurisdictions do not 
hold that it does. The real and only ground for the décision was, not 
that the lease was invalid, but that the rights granted thereby had been 
forfeited by the breach of an implied condition subséquent. This 
cornes out in a quotation made from the opinion of the Court of Ap- 
peals of Kentucky, to wit, Eastern Kentucky M. & L. Co. v. Swann- 
Day Lumber Co., yet to be considered hère. Indeed, the case, as I shall 
presently show, is to a certain extent, at least, against the defendant's 
contention. 

This exhausts the considération of the décisions of the Court of Ap- 
peals of Kentucky relied on by défendant as supporting his position. 
There is nothing, as we hâve seen, in the Steinwender and Lowe Cases 
which has any tendency whatever to support it. They do not deal with 
cases which in any of their aspects are like the case we hâve. This 
would seem to be true, also, of the Litz Case ; but possibly it is to be 
gathered therefrom that $1 is not sufficient considération to validate 
such a contract as was involved there. Whether so or not, it is pos- 
sible, if not probable, that this is to be gathered from the Murphy- 
Thompson Co., Noble, and Combs Cases, to which I hâve called atten- 
tion. So far as the Frisbie, Young, and Murray Cases are concemed, 
there is that in them which does give occasion for the claim that they 
are authorities for the position that such a lease as we hâve hère is in- 
valid. And the King Case may be said to hâve this tendency, in that 
it approves the reasoning on which those cases, so far as they justify 
such a position, was based. 

Before considering whether, because of those décisions, I should 
hold the lease in question hère invalid, I proceed to a considération 
of the other Kentucky décisions heretofore referred to as having a 
bearing on the question before me. And I would consider fîrst the 
Armitage v. Mt. Sterling Oil & Cas Co., Bay State Pub. Co. v. Penn 
L. Co., Flanagan v. Marsh, Breckenridge Asphalt Co. v. Richardson, 
and Eastern Ky. M. T. Co. v. Swann-Day Lumber Company Cases. 
The first three involved oil and gas leases, the fourth one an asphalt 
lease, and the last one a minerai and timber lease. No one of them 
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contained a surrender clause. The siiits in the first four were suits to 
cancel the leases. The relief sought was denied in the first of the four, 
and granted in the other three. The suit in the last one was brought 
by the lessee, asserting rights under the lease. The relief sought by 
him was denied. In no one of the last four cases was the lease held 
invalid. The plaintifï, in the first three of them, was granted the relief 
sought, and in the last one denied such relief, because he had for- 
feited the rights granted him by breach of an implied condition subsé- 
quent as to exploration and production. Thèse four cases witness how 
keen the Court of Appeals of Kentucky is to imply a condition subsé- 
quent in such instruments that reasonable diligence shall be used in 
exploration and production, in the absence of an express provision on 
the subject, by which to secure to the lessor the benefits to accrue to him 
under them, and which were the moving cause for the making of the 
lease, and to enforce such condition. The Armitage Case witnesses that, 
if the parties hâve made an express agreement on the subject of explo- 
ration and production, that court will uphold and enforce it. In that 
case the agreement was that the lessee was to commence opérations 
in the county in which the land lay in 6 months, and sink a test well on 
that land in 3 years, and that if such well was not so sunk the lease 
should be void. It was held tliat the lessee had 3 years in which to 
sink a well, and his rights under the lease were not forfeited by a 
failure to so begin opérations in 6 months; it not being provided 
that they should be forfeited if he failed so to do. 

This brings us to the other two cases, to wit, Schamberg v. Farmer 
and Monarch Oil & Gas Co. v. Richardson. They are alike, in that in 
each the lease, which was an oil and gas lease, contained a surrender 
clause, and notwithstanding such clause the lease was held valid. 
The Farmer Case was a suit by a vendor of land by deed of gênerai 
warranty to recover part of the purchase money. The défense was 
based on an outstanding oil and gas lease made by the vendor before 
the exécution of the deed. The question in the case was whether the 
lease was valid. It was treated as an incumbrance upon the land, if 
valid. The grant was for a term of 15 years and as long as produc- 
tion continued, and it was provided that the lessee had the right to an- 
nul the lease by failure to comply with its terms and to remove ail 
machinery and fixtures. The report states that the considération for 
the lease was a "sufficient considération." An examination of a copy 
of the lease, procured from the records of the Court of Appeals, dis- 
closes that the considération was $1, the receipt of which was ac- 
knowledged, and certain agreements on the part of the lessee. Those 
agreements were to drill one or more test wells in 12 months, to com- 
mence opérations and complète one well within 2 years after finding 
oil in paying quantities in one of the test wells, or thereaf ter pay as rent 
10 cents per acre yearly in advance until such well was completed, or 
lessee elected to cancel the lease by nonpayment of rent, and to pay 
certain royalties. It was claimed on behalf of the plaintifï, who was 
appellee in the appellate court, that the lease was invalid, and hence not 
an incumbrance upon the land. To this the court, through Landes, J., 
said : 
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"We do not concur in the contention of counsel for ttie appellee that tlie 
lease was invalid for the want of mutuality, and tliat for tliat reason it creat- 
ed no incumbrance on tlie land. It was a valid contract, and created an In- 
cumbrance. But, défense having been made on tlie ground that the incum- 
brance was still existing, it devolved upon the appeliants to properly allège it, 
and prove it, if denied. Provisions were made in the lease, which we hâve 
quoted, for a termination of it by the lessees, by electing not to pay rent for 
the land, when the conditions existed requiring them to pay rent, and for 
a forfeiture of it by the failure of the lessees to complète one of the test wells 
stipulated for within 12 months from the date of the lease. The facts of the 
case affecting the lease in such a way as either to put an end to or to prolong 
its existence must hâve been within the knowledge of the appeliants, one of 
whom, at least, vi'as in possession of the land. And if, under the facts, the 
leasë was still in force, in order to avail themselves of it as a défense to the 
action it devolved on the appeliants to allège the facts, and to prove them if 
denied by the appellee. The gênerai statement, made in their pleadings, that 
the lessees had fulfilled the conditions of the lease, and that the incumbrance 
still existed, was not suflicient, as it was but a conclusion of the pleader. Be- 
sides, the gênerai statement that the conditions had been fulflUed being de- 
nied, no proof was introduced to sustain It. And so the record contaius noth- 
itig upon which the court below would hâve been justified in granting any re- 
lief to the appeliants against the note sued on." 

This case was cited with approval in the Armitage Case. 

In the Richardson Case the grant, which was made October 10, 
1898, was for 20 years or so long as cil, gas, or other minerais were 
obtained in paying quantities, and it was provided that the lessee should 
hâve the right at any time to surrender the lease and thereby be fully 
discharged from any and ail damages arising from any négligence or 
nonfulfillment of the contract. The considération for the grant was 
$1 in hand paid and covenants and agreements contained therein. 
Amongst his agreements was one to commence a well within one year 
or pay thereafter an annual rental of $16 payable annually. No wel! 
was ever commenced, but the lessee had paid the annual rental for 7 
years, paying it up to October 10, 1906. Suit was brought prior to 
this time by the lessor to cancel the lease, and it was held that the 
lease was valid, and he was not entitled to such relief. No question 
was made as to whether the validity of the lease was aiïected by the 
surrender clause, and hence the question was not directly passed on, 
but the necessary resuit of the conclusion reached was that it was not 
affected thereby. The court, through Carroll, C. J., said: 

"This contract, liowever, can be so construed as to effectuate the intention 
of the parties in a manner that will do justice to the le.ssor, as well as the 
lessee, without arbitrarily canceling it, as was done by the judgment of the 
lower court, and this resuit may be accomplished by requiring the lessor to 
glve notice to the lessee that he will not accept the aimual rentals and permit 
his land to remain idle and undeveioped, but will require the lessee to exécute 
the contract according to the intention in the minds of the parties at the time 
it was made by commeneing in good faith its development, and, if the lessee 
does not, within a year from the notice, in good faith commence a well on the 
l)remises, the lessor at the expiration of that time may hâve the lease for- 
feited. The lessor in this contract did not at any time exact or demand of 
the lessee that it commence operating for oil or gas, but accepted the annual 
rentals paid in fuil discharge of the obligations of the contract, aithough at 
the end of any rental perlod he might hâve declined to accept rent and re- 
quired the lessee to begin opérations for oil or gas. We therefore conclude 
that, under the facts stated in the answer, which are to be accepted as true, 
the court erred In canceling the lease. The rent paid and accepted uncondi- 
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tlonally by the lessor satisfied ttie demands of the contract up to that date, 
and the lessee had the right to assume that the lessor was satisfied to receive 
the annual rentals in lieu of the development of the land." 

And in the King Case, the last of the cases in Kentucky dealing with 
oil and gas and similar leases, this Richardson Case was distinguished 
therefrom, and not only was it not disapproved, but it was expressly 
approved. The court, through Miller, J., said : 

"The cases sustaining the ruling in the Richardson Case are collected iu 
the note in H L. K. A. (N. S.) 419." 

And again: 

"In the Richardson Case the lease provided for a royalty of one-tenth of the 
profits to the lessor, or an annual rental of $16 in lieu thereof ; and the rental 
was regularly paid and accepted as a satisfaction of the requirements of the 
lease. Under those facts the court held that, if the lessors in that case pre- 
ferred to require the lessees to develop the land instead of paying the annual 
rental, they had the right to do so upon giving a reasonable notice of thelr 
élection. ïhat ruling was entirely proper under the facts of that case." 

It is true that no more there than in the Richardson Case itself was 
note taken of the existence of the surrender clause, but notwithstand- 
ing its existence the lease was held valid in that case, and this ruling 
was approved in this. 

We hâve now covered ail matters preliminary to the décisive ques- 
tion in this case, in the light of which it should be disposed of, and 
are now ready to come to close quarters with it. That question is: 
What is the law of this state, as determined by the highest court there- 
of, as to the validity of the leases involved herein? Does, or not, ac- 
cording thereto, the surrender clause contained in them render them 
invalid, as contended by défendant? If it were not for the Farmer 
and Richardson Cases, just considered, possibly one should hesitate 
to say that the law of this state, as so declared, is not as défendant con- 
tends it to be. I am not persuaded that, even in that contingency I 
would hâve to say that it is. We hâve seen that upon principle such 
a clause does not render the lease invalid, and that the overwhelming 
weight of authority, to wit, that in the great oil and gas producing 
States of Pennsylvania, West Virginia, Ohio, Indiana, lUinois, and 
Kansas, is to this efifect, and the Suprême Court of the United States 
has given its sanction to this position. In addition to this, the Suprême 
Court of Louisiana has taken note of the fact that such is the law 
where the common law prevails. Nowhere is it held otherwise, ex- 
cept in the state of Texas, and that in the opinions which show on 
their face, as I hâve said, that the question was not gone into deeply. 
The only décisions which can be relied on as holding in this state that 
such a lease is invalid are the Frisbie, Young, and Murray Cases. In 
the Frisbie and Young Cases the question did not belong in them. It 
was gotten inta the Frisbie Case by assuming a fact which it was held 
did not exist, to wit, that the lessee, by accepting the option, had not 
agreed to explore and produce. In the Young Case the sole question 
was whether the lessee had agreed to explore, and, if he had not, pay 
rental — not what rights the lessee had under the lease because he had 
not so agreed. And in the Murray Case, though tlie question was in 
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it, it was overshadowed by the fact that beyond ail question the lessee 
had forfeited ail rights under the lease by failure to explore and 
produce, and the lease had been obtained by fraudulent représentation. 

The position taken was in ail three cases based upon the proposi- 
tion that in the case of such leases there was a want of mutuality of 
obligation, and in the Murray Case upon the additional proposition 
that a valid lease, terminable at the will of the lessee, is likewise ter- 
minable at the will of the lessor. Neither of thèse two propositions 
were ti'ue, as heretofore shown. The court in neither one of the 
cases had the considérations favoring the validity of such a lease or 
the State of authority on the question elsewhere presented to it, and 
I recoil from the idea that upon a présentation thereof it would hold 
that the lease was invalid. Then upon the question involved in that 
as to the validity of such a lease, to wit, as to whethev $1 is a suffi- 
cient considération to meet the requirement of the common law that a 
valuable considération is essential to the validity of a contract, I am 
not disposed to think that the Court of Appeals is finally committed 
to the position that it is not, thereby constituting this state the only 
jurisdiction in which the common law prevails where such is the case. 
I hâve heretofore directed attention to the note in Ann. Cas. 1912B, 
360, 363, to the case of Lovett v. Eastern Oil Co. setting forth the law 
on this subject elsewhere. On the same subject see 6 R. C. L. 678. 

The question is not whether a court of equity will refuse to specific- 
ally enforce a contract where $1 is the sole considération therefor, 
but whether in a court of law an executed contract will be held in- 
valid solely on the ground that such is the case.^ The Court of Ap- 
peals of Kentucky, in the early case of Toncra v. Henderson, supra, 
held that it would not. The Litz and Murphy-Thompson Co. Cases 
were suits for spécifie performance, and the question as to whether 
the validity of the option was affected by the considération being only 
$1 was not involved in either, as, conceding that it was not, the op- 
tion had been accepted before it was withdrawn. In the Combs Case, 
though it was not a suit for spécifie performance of the option there 
involved, it was sufficient that it could not be specifically enforced be- 
cause of inadequacy of considération in its bearing on whether the 
deed for the timber which was sought to be canceled had been obtained 
by fraud. It is true that in the Noble Case the suit was at law to re- 
cover damages for breach of the option. But it was based on the 
Murphy-Thompson Co. Case, without noting that in that case the 
suit was for spécifie performance. 

[12] The most, however, that thèse cases can stand for is that $1 
is an inadéquate considération for an option to purchase real estate, and 
that to such an extent as to invalidate the option. They do not go 
the length of justifying the position that $1 is not an adéquate con- 
sidération for an oil or gas lease, where there is no covenant on the 
part of the lessee to explore and produce. Such a lease calls for a 
considérable expenditure of money on the part of the lessee in ex- 
ploration, ail of which will go for nothing in the event of a failure 
to find oil or gas. The lessee takes the whole of this risk. The lessor 
takes none of it. The lessee pays the $1 for the privilège of taking 
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this risk. That there is no covenant on the part of the lessee to ex- 
plore or to produce adds nothing to the value of the right, save in giv- 
ing the lessor a right to sue for damages if he does not so do. But 
what the lessor is after is, not damages, but the finding and producing 
of oil and gas, and, though this is not secured to him by a covenant, 
it is by an implied condition subséquent. In addition to this $1 is the 
recognized considération for such leases everywhere. So it is that, if 
the Farmer and Richardson Cases had never been decided by the_ Court 
of Appeals, I would hardly f eel constrained to hold that the law in Ken- 
tucky on the question involved hère is other than it should be, and than 
it is in almost every other jurisdiction. But, in view of those décisions, 
the first of which vi^as cited with approval in the Armitage Case, and the 
second in the King Case, the last décision of that court involving an oil 
and gas lease, there is no room for possible doubt as to how I should 
hold. I therefore hold that the Huntsman leases are valid, and the 
plaintiffs are entitled to the injunction sought. 

There is also involved in this case the question as to the ownership 
of the surface of the Pitts land. I hâve considered this matter care- 
fully, and conclude that plaintiffs are the owners thereof. It is not 
necessary that I do more than state my conclusion as to this. 

The plaintiflfs will prépare and submit a decree. 



EUSTIS MINING CO. v. BEER, SONTDHEIMER & CO., Ina 

(District Court, S. D. New York. February 17, 1917.) 

♦ 

1. Sales ®=359 — Construction — Sepabate Instruments. 

A contract between the parties for the sale of a specifled quantity of 
products, and a later agreement modifylng the former with respect to 
the quantity of the products, must be read together, in so far as they can 
be reconclled; but, where they cannpt be reconciled, the later must prevail. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 159.] 

2. Sales <g=»71(4) — Construction op Contbacts — Quantity — Modification 

OF Agreement. 

A niining corporation and the owner of a smelter made a contract, 
whereby the former agreed to deliver to the latter the cinders produced 
from the ores it mined, not to exceed certain specifled quantities each 
year, the lump and fine cinders to be in the same proportion as produced 
by the works burning the ore. . A subséquent clause provided that it was 
the essence of the agreement ithat the mining company should ship cin- 
ders wlthln the tonnage as specifled as a first agreement, but should not 
be required to ship them from such a distance as would leave less than 
a stated profit per ton, and could sell its ore at such distances as to make 
shipment unprofltable, if it malntained at ail times a supply sufflcient to- 
sell to burners from whom the cinders could be shlpped to the smelter. 
Another clause provided that, if the mining company was unable to sell 
to the burners enough ore to produce the specifled tonnage, It should be 
obliged to ship only such cinders as were produced from ores actually 
sold. Subsequently the contract was modlfled, so as to provide that the 
smelting company purchase the mining company's total product of lump 
cinders, estimated at 12,000 tons per year, and 700 tons per month of fine 
cinders. It appeared that the cinders were the product obtalned by 
burning the ore to extract the sulphur, and the quantity depended on the 

@=3For other casos see same toplc £ KEV-NUMBER !□ ail Key-Numbered Digests & Indexer 
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demand for sulphur. Because of the war the deuiand for sulphur greatly 
Increased, so as to increase the quantlty of clnders produced; but the 
smeltlng company refused to receive more than 12,000 tons of lump cinders 
per year, and plaintifC sued for breach of the contract. Ileld, that the 
later contract, standing alone, required the smeltlng company to taie the 
mining company's entire output, and the provisions of the earlier con- 
tract dld net indlcate a contrary intention, since they were, at most, ren- 
dered merely ineffectuai or operative ouly as to the fine cinders, or, if 
they were confllcting, they were superseded by the later provision, 
[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 192, 193.] 

3. Evidence "S=»215(1) — Admissions — Sales — Construction of Contract — 

Intention. 

In a suit involving the construction of two contracts for the sale of 
minerai products, the later of which modlfled the earlier, a subséquent 
proposai by one of the parties for a new contract, in which were em- 
bodied certain provisions of the first contract, is inadmissible as an 
admission that those provisions were not superseded by the second cou- 
tract, since it Is the intent expressed in the words used by the parties, 
and not what their subséquent admissions show their unrevealed intent 
to hâve been, that governs the construction of a contract. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 754.] 

4. Evidence i®=>448 — Parol Evidence — Preliminary Negotiations. 

Evidence of the negotiations between the parties leading up to the exé- 
cution of a written contract, which was expressly intended to embody the 
agreement reached, is Inadmissible, though the language of the written 
contract is ambiguous, since the parties by their agreement excluded the 
considération of such évidence. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2066-2082, 2084.] 

5. Evidence <S=9448— Pakol Evidence — Situation of the Parties. 

Where the language of a written contract is ambiguous, évidence as to 
the situation of the parties when It was entered into is admissible, to 
the extent that it assists in determining the meanlng of the language used. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2066-2082, 2084.] 

6. Sales <@=87(3) — Construction of Contracts — Extrinsic Cibccmstances. 

Where défendant purchased the output of lump cinders, produced hy 
burning the ores from plaintiff's mine, estimated at 12,000 tons per year, 
and 8,400 tous of the fine cinders, which were more expensive to handle, 
and it appeared that défendant desired to use the cinders for reducing an 
equal quantity of the ore from Its mine, the output of which varied, and 
which défendant clalmed could produce 3,000 tons per month, the extrin- 
sic circumstances tended to couflrm the construction of the contract as 
one for the purchase of the entire output of lump cinders, regardless of 
quantity, rather than as a purchase of only 12,000 tons per annum. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 245-247.] 

7. Sales <S=>71(4) — Construction — Enforcement — Changed Conditions. 

Défendant cannot be relieved from hls contract to purchase the entire 
output of certain by-products from plaintifC's ores by the fact that the 
outbreak of the war caused a demand for the principal product, which 
Increased the output of the by-product to a point far beyond the estimâtes 
of the parties. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. §§ 192, 193.] 

8. Sales <S=3384(1) — Remédies of Seller — Damages fob Breach or Contract. 

Where défendant refused to accept any more cinders from plaintiff 
during the then current year, in violation of his contract to purchase the 
entire output, plaintiff cannot recover damages for refusai to accept cin- 



e=»For other cases see aame toplc & KEY-NUMBER In al] Key-Numbered Dlgeats & Indexes 
239 F.— 62 
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ders produced wlthln the year, but so late that tbey could not hâve been 
delivered to défendant untll after the beginning o£ the next year. 

[Ed. Note.— For otber cases, see Sales, Cent. Dlg. â§ 1098, 1102-1104.] 

9. Sales <S=>71(4) — Oonstedction of Contract — Pubchase of Output — Esti- 
mâtes. 

In a contract for the purchase of the entlre output from plaintift's 
mines, a provision that plaintlff shall make yearly advance estimâtes of 
the output only requires a bona fide estimate, and does not relieve de- 
fendant from Its obligation to purchase the entlre output, though it ex.- 
ceeded the estimate. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 192, 193.] 

In Equity. Suit by the Eustis Mining Company against Beer, Sond- 
heimer & Co., Incorporated. On defendant's motion for reargument 
after decree for plaintiff. Decree vacated, and cause ordered to stand 
for f urther hearing as to damages. 

Thls is a suit in equity to obtain the construction of a contract and to re- 
cover for damages for its partial breach. The ground of équitable jurlsdiction 
need not be considered, as both parties assent. The turning question is the 
construction of the contract; the plaintiff claiming that the défendant was 
obliged to take the "total production" of its cinders in any one year, regard- 
less of the amount, and the défendant claiming that the obligation on both 
sides is limited to 12,000 tons. The contract was in two parts: First, a formai 
contract, executed on February 11, 1914; and, second, a letter between the 
parties on June 30, 1914, which was preceded by certain oral negotiatlons. 
The two contra cts are as folio ws: 

"Thls agreement, made and entered into this llth day of February, 1914, 
by and between Beer, Sondhelmer & Co. (American Branch), party of the first 
part, and the Eustis Mining Company, a corporation duly organized and 
existing under and by virtue of the laws of the province of Québec, Canada, 
party of the second part, witnesseth: 

"Whereas, the party of the flr.st part has entered into a final agreement 
with the Virginia Smelting Company for a lease of its plant at West Norfolk, 
in the state of Virginia ; and 

"Whereas, the contract contemplâtes the Improving of the plant of the 
Virginia Smelting Company for the purpose of comblning their ores and the 
ores of Beer, Sondhelmer & Co., for treament in said plant ; and 

"Whereas, it is to the advautage of the Eustis Mining Company to hâve 
Beer, Sondhelmer & Co. use certain of the ores of the Eustis Mining Company 
in conjunction with their own ores In the opération of said plant, and that 
said use would be to their mutual advantage and profit: 

"Now, therefore, in considération of ten dollars ($10) lawful money of the 
United States by each of the parties hereto to the other in hand paid, the 
receipt whereof is hereby aeknowledged, and for the further considération of 
the exécution by the party of the flrst part of the final agreement with the 
Virginia Smelting Company, and for other good and valuable considérations, it 
is agreed as foUows: 

"First. The party of the second part agrées to deliver to the leasing Com- 
pany, which under the final agreement between Beer, Sondhelmer & Co, and the 
Virginia Smelting Company is to take a lease of said smelting plant, during 
each year beginning with February 1, 1914, and ending with January 16, 1934, 
the copper cinder resulting from the pyrites produced from pyrites ores from 
the mines of the party of the second part, situated at Eustis, Québec, in the 
quantities as requested by said leasing company, but not exeeeding: 

26,500 tons per year from January 17, 1914, to January 16, 1917 
25,500 " " " " " " 1917, " " " 1919 

18,200 ' " " 1919, " " " 1924 

<3=>For other cases see same toplc & KEY-NUMBER tn ail Key-Numbered Digeats & Indexe» 
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"The lump and fine cinder to be in the same proportion as produced by the 
acid Works burning Eustis ore, and so located geographically that they can 
ship to Norfolk. 

"Second. It is agreed that the said leasing company (or during 1914, if sald 
leasing company shall not hâve been organized, Béer, Sondheimer & Co.) shall 
as soon as reasonably possible give notice of the leasing company's reasonable 
requirements for the period ïrom January 17, 1914, to July 31, 1914, and shall 
prior to March 1, 1914, and thereafter prior to February Ist in each year, give 
notice in writing to the party of the second part of the tonnage to be shipped 
hereunder during the six (6) months beginning with the Ist day of the suc- 
ceedlng August, and in llke manner notice prior to August Ist in each year of 
the tonnage to be shipped during the six (6) months beginning with the Ist day 
of the succeeding February, and the party of the second part, upou receipt of 
such notice from the said leasing company, agrées to ship such tonnage as 
far as is practicaj in regular monthly installments. It is further agreed that 
the said leasing company shall accept this contract and agrée to pay for ail 
of the cinder which it may request the party of the second part to dellver, and 
payments to be made under the terms her'elnafter mentioned. 

"Third. It is agreed that the price to be paid for the cinder is to be based ou 
the value of the copper contained as shown by the battery assay, less one (1) 
unit, ûgured at the average quotation for electrolytic copper as quoted by the 
Engineering and Miuing Journal for the week during which the material is 
delivered at West Norfolk, Va., less one and one-half cents (1%^) per pound. 
Payments are to be made in cash sixty (60) days after the sampllng, and 
shall, at the option of either party, be discounted at the rate of five per cent. 
(5%) per annum. 

"Fourth. It is understood and agreed that the weighing and sampling of 
the cinder are to be done at the receiving works, and settlement for the 
same shall be made after each cargo or conslgnment, based on samples put up 
at the said receiving works immediately on the arrivai of the cinder, and sub- 
mitted to Ledoux & Co., or other mutually satisfactory chemists, whose assays 
shall be final. Eustis Mining Company shall hâve the rightto verify tlie 
correctness of the weights and samples by such examlnation of books, records, 
and accounts, and in such other ways, as it deems proper. Incorrect weights 
shall be settled for forthwith upon the basis of the corrected weights. De- 
livery to be made f. o. b. ship West Norfolk, Va., except that the party of the 
second part bas the option of making delivery at West Norfolk by rail. In 
which event they shall be credited with the actual saving in cost as given by 
the manager of the works as compared with shipments arriving in vessels. In 
the matter of settlements for cinder arriving by rail, the material arriving 
in each calendar month shall be considered as one lot, and payment for the 
same shall be made sixty (60) days from the average date of receipt. Dis- 
charging to be done by the leasing company at its own cost and expense, and 
at the rate of at least six hundred (600) tons per worklng day. Demurrage in- 
curred by f allure to unload at the above rate shall be paid for by the leasing 
company. The said leasing company bas the right to take dellveries of the 
cinder f. o. b. producing point, and in the event that said leasing company 
takes such deliveries at the producing point the party of the second part shall 
pay to the said leasing company the actual freight thus saved. 

"Fifth. It is mutually understood and agreed that it is of the essence of 
this agreement that the party of the second part shall ship c-lnders "to the 
Norfolk plant, within the tonnages specified in paragraph 2, as a first obliga- 
tion. It is understood, however, that the party of the second part shall not 
be obligated to ship cinders from such a distance that the charges upon the 
same, after allowing for sulphur and copper values, shall leave less than fifty 
cents {50(t) per ton profit to the party of the second part after producing and 
selling the ore. It is understood and agreed that the party of the second 
part may sell ore at distances too great to allow the resulting cinder to be 
shipped to the leasing company, provided it maintains at ail times during the 
term of this contract a supply of ore sufficient to sell to consumers from whom 
the cinders can be shipped to the leasing company at West Norfolk, Va. 

Sixth. It is mutually understood and agreed that in the event that the 
party of the second part is unable, during the life of this contract, to sell, la 
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addition to the contracts now In force, sufficient ores to pyrite bumlng eon- 
cerns to produce the tonnages of cinder agreed to be shipped to the sa Ici 
leasing company in paragraph 2 herein, therl the party of the second part 
shall only be obligated to ship to the said leasing company such cinder as is 
produced from the ores ol the party of the second part vvhich are actually 
sold and burned ; excepting, however, that thç party of the second paît 
shall not be obligated to ship hereunder cinder covered by a certain con- 
tract between the Nichols Copper Company, ending about March 28, 1913, anrl 
the party of the second part, and the contract with Béer, Sondheimer & Co. 
and the party of the second part, dated May 15, 1912, mentioned in paragrapli 
7 herein. 

"Seventh. It Is understood and agreed that fine cinder covered by existing 
contracts with the party of the ilrst part shall hereafter be shipped to the 
leasing company at West Norfolk, under the terms and conditions hereinbefore 
mentioned and as a part of the tonnage stipulated herein. It is dlstinctly un- 
derstood and agreed, however, that the contract between the parties of the 
flrst and second parts herein, dated May 15, 1912, for fourteen thousand 
(14,000) tons of lump cinder, shall not be in any way altered or aniended 
hereby. If said lessor terminâtes said lease for breach of condition, Eustis 
Mining Company may terminale this agreement If the lessee gives notice to 
termiuate said lease as therein provided, then Messrs. Béer, Sondheimer & Co. 
may terminate this contract by twelve (12) months' notice. If the lessee glvea 
notice to terminate said lease under clause (d) of the caacellation clause there- 
in, then Messrs. Béer, Sondheimer & Co. may terminate this contract by one 
(1) month's notice. This contract shall bind and insure to the beneflt of the 
heirs, légal représentatives, and assigns of the party of the flrst part and the 
successors and assigns of the party of the second part. It is expressly agreed 
that the Eustis Mining Company may reorganize as a partnership, association, 
or corporation imder other laws ; the nevv concern assuming the obligations 
of the old hereunder. It is mutually agreed that tins contract Is in substitu- 
tion for an agreement between the same parties made and entered into 
February 17, 1913, which agreement is hereby canceled. 

"In witness whereof, the party of the flrst part bas set Its hand and affixed its 
seal, and the party of the second part bas caused this in.strument to be exe- 
cuted and aflixed its eorporate seal b.y its duly authorized offleers the day and 
vear first above written. Béer, Sondheimer & Co., 

"By [Signed] O. Frohnknecht. 
"The Eustis Mining Company, 
"In Witness: By [Signed] F. E. Eustis. 



"New York, June 30/14. 

"The Eustis Mining Company, Boston, Mass. — Gentlemen: Eeferrlng to our 
contract of February 11, 1914, it bas beeu agreed between us that we purchasa 
from you for a period of ten (10) years beginning from July 1, 1914, and ending 
July 1, 1924, your total production of lump cinder, estimated to be twelve 
thousand (12,000) tons per year, at the terms and conditions of our con- 
tract of February 11, 1914. We also iiurchase from you seven hundred (700) 
tons per month of fine cinder for the same period of ten (10) years at the 
terms and conditions of our contract of February 11, 1914. We hâve the 
right, any time after July 1, 1919, to cancel this contract for lump and fine 
cinder. 

"In case your production of lump cinder should be decreased for any reason 
beyond your control to such an extent that the seven hundred (700) tons per 
month of fine cinder would amount to more in tons than the lump cinder pro- 
duced during the same period, then we shall not be obligea to buy from 
you more tons of fine cinder per year than you glve us of lump cinder. You 
will advise us first of every year as to the approximate amount of lump cinder 
to be expected during that coming year. 

■"It is further agreed, in regard to fine cinder, that you estimate your produc- 
tion two thousand (2,(X)0) tons per month ; that we hâve agreed to release 
from our option seven hundred (700) tons per month, which you are entitlod 
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to liave for leaching and siutering. Seven hundred (700) tons are to go to us 
as above. In regard to the balance of six hundred (600) tons, \ve are to advise 
you first of each year whether we désire to ouy tbese six liundred (600) tons 
during the coming year at the terms of the above-mcntioned contract, or 
whether you are at liberty to use it yourselves or dispose of it elsewhere ; and 
it is further agreed that in case you should be unable to produce fuU two 
thousand (2,000) tons per month, as estimated, you are to be entitled to one- 
third (%) for your leaching, we to one-third (%) of the amount a.ctually pro- 
duced for our purposes, and one-thlrd (%) to be subject to our option, to buy 
it or décline it as we see fit. 

"The above arrangement earicels both our contracts with you for fine cinder, 
dated April 4, 1912. 

"Yours very truly, Béer, .Sondheimer & Co., A. B., 

"[Slgned] O. Frohnknecht. 
"Accepted: " 

To an understanding of the case it is necessary to say that the cinder in 
question is the end product of a process of burning the plaiatifC's ore to ex- 
tract from it the sulphur. Its amount, tlierefore, dépends in the first instance 
upon the ore produeed, and in the second upou the deiuand for ore by the 
sulphur burners. The demand for sulphuric acid was slack during the year 
1914, and the first half of 1915; but the demand for munitions caused by 
the Great War greatly stimulated the business during the second half of the 
year 1915. The plalntiff tried to maie the défendant take ail the resulting cin- 
ders and thus the dispute arose. In Pebruary, 1914, the Virginia Smelting 
Company mentioned in the contract was substantially owned by the plaintift, 
or those who controlled it, and had been let to Béer, Sondheimer & Co. at 
about the timc of the contract itself. Béer, Sondheimer & Co. also controlled 
large copper ore deposits in the islaud of Cuba, kuown as the Cobre mine, 
aud it was thèse ores which it proposed to use in conjuuction with tlie cinder 
covered by its contract for the purpose of extracting the copper from the 
Cobre oro. Other facts are stated in the opinion. 

Richard W. Haie, of Boston, Mass., and Arthur C. Patterson, of 
New York City, for plaintifï. 

Henry N. Arnold, of New York City, for défendant. 

LEARNED HAND, District Judge (after stating the facts as 
above). The form in which this case is now presented is embarrassing 
to its disposition. Being dissatisfied with the décision of Judge Shep- 
pard, who tried the cause and entered a decree for the plaintiff, the 
défendant moved before him for a reargument, which he found it im- 
possible to grant, owing to bis immédiate departure for Florida. He 
suggested that, in place of such a reargtiment, application for reargu- 
ment be made to a local District Judge, and the défendant thereupon 
applied to me. The plaintiff consents that I may hear the application 
for a reargument, though the motion is certainly anomalous, but re- 
fuses to consent that the cause be reargued, unless as a condition I 
find that, under the rules governing such motions, the cause is proper 
for reargument. This is the reason for my embarrassment, because 
I hâve obviously nothing to go on in determining whether Judge Shep- 
pard omitted to consider some of the points raised, except his opinion, 
and every one knows that a judge disposes of much matter which he 
does not put in his opinion. Before I could, therefore, undertake to 
make a new décision, especially one différent in resuit from Judge 
Sheppard's, I should hâve to reach a conclusion upon that preliminary 
matter. 
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Although it therefore upsets the proper order oî considération, I 
shall nevertheless first take up the points really at issue, and indicate 
my own opinion upon them, since it so happens that I agrée with Judge 
Sheppard. This cannot préjudice the plaintiff, and, if it does not sat- 
isfy die défendant, at least it achieves that reconsideration of the case 
which is its présent object. 

The main controversy tums upon the meaning of the letter of June 
30, 1914, especially as to whether the phrase, "estimated to be 12,(X)0 
tons per year," effects a limitation upon the gênerai undertaking tu 
accept the plaintiff's "total production." The défendant does not, in- 
deed, urge that, standing alone, the clause would protect it; its posi- 
tion rather is that, taken in conjunction with the preceding and formai 
contract of February 11, 1914, either it becomes apparent that the 
intent was to limit the defendant's obligation to 12,000 tons, or at 
the least that the resulting contract was' so ambiguous as to admit ex- 
trinsic évidence of the meaning of the parties, as set forth below. Its 
chief reason for insisting upon a reargument is because it insists that 
Judge Sheppard showed in his opinion a failure to apprehend this 
position in détail. 

[ 1 ] The défendant is, of course, on solid ground in saying that tlie 
two instruments must be read together, in so far as they may be recon- 
ciled with each other. It is equally solid ground to say that, in so 
far as they cannot be reconciled, the later must prevail. We start, 
moreover, with the assumption, which is not disputed, that, broken 
from the earh'er contract, the second would hâve bound the défendant 
to accept the total output, regardless of its amount. Brawley v. U. 
S., 96 U. S. 168, 24 L. Ed. 622. In judging how far this naked mean- 
ing may be changed by its setting, however, we must recognize, not 
only that there is a critical breaking point, as it were, beyond which 
no language can be forced, but that in approaching that limit the 
strain increases. To reconcile two clauses, whose native meanings 
conflict, we must therefore find the résultant of their several oppos- 
ing forces. With this premise I may begin the detailed considération 
of the contracts. 

[2] In the earlier contract, the tonnages were maximums inserted 
for the plaintifï's protection, and the fîfth and sixth articles, the chief 
reliance of the défendant, were in further exécution of that purpose. 
The fifth article may be paraphrased as follows : 

"While the plaintiff is to glve préférence to tlie defendant's deliveries, stlll 
it need not sliip cinders wliere the proiits are less than 50 cents. Yet, al- 
though It may shlp ore to such points, nevertheless, in justice to the préfér- 
ence so acknowledged, it must keep in reserve enough ore to supply ail sul- 
phur burners within the 50 cent radius. In short, it must not allow the dis- 
tant sales to trench upon its local cinder market, upon which the défendant 
shall hâve the right absolutely to rely without Impairment." 

The sixth article is only complementary to the fifth; indeed, it is 
hardly necessary: 

"If the plaintiff falls to sell to sulphur burners out of the reserve ore kept on 
hand enough to fuflU the tonnages of cinders specifled, then it need ship only 
so much cinders as arise out of the ore actually sold. In short, it does not 
gnarantee its market with the sulphur burners." 
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Together thèse articles provide that, while the plaintiff is bound to 
fill ^11 sulphur burners' orders within the zone of cheap shipment up 
to the defendant's possible orders, it was not liable for the absence 
of such orders. 

Coming, now, to the application to the later contract of thèse arti- 
cles, we need not be troubled by the reconciliation of the fifth. If we 
assume that the clause called for the acceptance of an unlimited pro- 
duction, it was even more necessary that the defendant's calls should 
be preferred. It was proper, therefore, to provide that, if any sales 
were to be made beyond the 50 cent radius, they must not be at the 
possible expense of the local market. Such a clause fits as well upon 
the plaintiff's interprétation of the second contract as upon the de- 
fendant's. With the sixth article, however, it is différent. If the 
clause in the later contract only binds the plaintiff to fumish its total 
production, it is absurd to provide against a deficiency in the sulphur 
burners' production. They will produce as much as they produce in 
any event, and the plaintiff's obligation is measured only by what they 
produce. On the other hand, if the plaintiff was bound to produce 
and the défendant to accept 12,000 tons, the clause was necessary. 

If the article had occurred in the second contract itself, this might 
hâve created an embarrassment ; but it does not. It is in an earlier 
contract, and it is one thing to hâve two provisions to reconcile in a 
single contract, and another to détermine whether a provision of an 
earlier contract should survive. Indeed, until we hâve decided that 
it was intended to survive, no conflict can arise ; we are free to sélect 
that meaning which is most natural for the later clause, and say that 
ail earlier provisions are superseded. To raise the conflict is already 
to beg the question, because the conflict présupposes the survival of 
the earlier provision. 

But, even though it be assumed that the gênerai purpose to presei've 
the earlier contract, so far as. possible, could be specifically extended 
to article 6, it would not, in my judgment, be sufficient. It must be 
remembered that there is no actual conflict between the two ; the argu- 
ment rests only upon the redundancy of the earlier clause, if it be 
preserved. It is not even whoUy redundant, for it might be intended 
to provide against a possible supposition that the plaintiff was bound 
to fulfill its yearly estimâtes after they were made, or that it applied 
to the "fines" which were to be produced in stated quantities, though 
it is true the second contract carried its own excuse for failure to 
produce the required amount of "fines." 

Yet, even. though the article survived and could not be construed as 
above, I should still, on the balance of interprétation, not be disposed 
to make its redundant présence control the language of the clause. 
The parties showed in the first contract that they could say so, when 
they meant to fix the plaintiff's obligation quantitatively ; and they 
showed it again in the second contract itself, as respects "fines." They 
spoke of an "estimated" total production of "fines" in that very con- 
tract, but they did not agrée that the défendant should take ail, or 
even an aliquot share, of the production. On the contrary, they pro- 
vided that it should take certain proportions of the sum at which the 
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estimate was fixed, or less if the production was less. In short, they 
fixed by quantity their obligation touching "fines," notwithstanding 
that they were thinking of its estimated maximum. When we re- 
member that "fines" were the less désirable part, requiring a spécial, 
or sintering, machine, it seems to me impossible to resist the conclu- 
sion that, while the défendant did not suppose that it would get much 
more than 12,000 tons of "lump," it was ready to take ail that it could 
get. The surplus beyond 12,000 tons has no doubt turned out im- 
mensely greater than the défendant could hâve anticipated, which is a 
serious matter for it; but that does not change its actual purpose as 
expressed at the time of the contract. Article 6 I should therefore re- 
gard, if I had to reconcile it, either as applicable to "fines" only, as a 
protection against the statement of yearly estimâtes required of the 
plaintifif, or as a needless provision for any purpose, which did not 
overbear the meaning of the rest of the contract. 

[3] This resuit the défendant resists, because of évidence dehors 
the writings. The évidence is of three sorts: First, the admission 
or déclaration arising from the "Proposed Combination Agreement of 
April 8, 1915"; second, the contemporaneous negotiations of the par- 
ties; third, the gênerai setting in which the contracts were drafted. 
The first consists of a proposed contract, profïered by the plaintifif, 
which it is alleged the accompanying correspondence shows to hâve 
been intended to subsume the existing contracts. The defendant's 
theory is that it may be used as an interprétation of those contracts, 
certainly to the extent of proving how much of the earlier contract 
survived, because it is an admission by the plaintiff of what it thought 
those contracts, taken together, eflfected. The défendant does not, of 
course, suppose that the "Proposed Combination" could aflfect any 
actual obligations of the parties, since it was never accepted; but it 
asserts that it shows which of the earher stipulations must hâve been 
intended to endure. As articles S and 6 are incorporated in the "Pro- 
posed Combination," with some important modifications, not necessary 
to consider, the défendant insists that the plaintifif has admitted that 
they were meant to continue. 

This évidence is, I think, irrelevant to the issues, for a reason go- 
ing to the very nature of a contractual obligation. It is quite true that 
we commonly speak of a contrax;t as a question of intent, and for 
most purposes it is a convenient paraphrase, accurate enough, but, 
strictly speaking, untrue. It makes not the least différence whether a 
promisor actually intends that meaning which the law will impose 
upon his words. The whole House of Bishops might satisfy us that 
he had intended something else, and it would make not a particle of 
différence in his obligation. That obligation the law attaches to his 
act of using certain words, provided, of course, the actor be under 
no disability. The scope of those words will, in the absence of some 
convention to the contrary, be settled, it is true, by what the law sup- 
poses men would generally mean when they used them ; but the prom- 
isor's conformity to type is not a factor in his obligation. Hence it 
follows that no déclaration of the promisor as to his meaning when 
he used the words is of the slightest relevancy, however formally 
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compétent it may be as an admission. Indeed, if both parties sev- 
erally declared that their meaning had been other than the natural 
meaning, and each déclaration was similar, it would be irrelevant, 
saving some rautual agreement between them to that effect. When 
the court came to assign the meaning to their words, it would dis- 
regard such déclarations, because they related only to their state of 
mind when the contract was made, and that has nothing to do with 
their obligations. This is, of course, a wholly diflferent question from 
a preceding or subséquent agreement assigning an agreed meaning to 
any given words used in another contract. Marriner v. Luting, Fed. 
Cas. No. 9,104. 

[4] The second class of évidence is of the negotiations which at- 
tended the exécution of the contract of June 30th. As to thèse the 
rule of exclusion applies which the plaintiff invokes. Since the parties 
certainly intended, as appears by the mère character of the document, 
to make out of the writing a définitive mémorial of their words, that 
intent the law will effect, and it can do so only by disregarding every- 
thing but the writing itself. Hence ail other verbal expression must 
be eliminated ; the writing is agreed upon as the final verbal act. The 
ambiguity of the written language does not détermine this question 
in any way whatever, in spite of some occasionai confusion of lan- 
guage in the books ; but the exclusion of such negotiations dépends 
upon their agreement to exclude, and extends so far as the parties 
hâve agreed that it shall exclude ail but the written words, and no 
further. In the case at bar it is plain enough that the parties meant 
not to rely on the oral negotiations ; that they wished to hâve a com- 
plète and final written mémorial of their obligations. That purposc, 
being îawful, the court will fulfill by disregarding ail other verbal 
expression, except that selected. 

[5] The admissibility of the gênerai surroundings in which the con- 
tract was written (Merriam v. U. S., 107 U. S. 437, 441, 2 Sup. Ct. 
536, 27 L. Ed. 531), rests upon quite a différent basis, one which can 
be said with a nearer approach to accuracy to turn upon the ambiguity 
of the written words. AU the attendant facts constituting the setting 
of a contract are admissible, so long as they are helpful ; the extent 
of their assistance dépends upon the différent meanings which the 
language itself will let in. Hence we may say, truly perhaps, that, if 
the language is not ambiguous, no évidence is admissible, meaning no 
more than that it could not control the sensé, if we did let it in ; in- 
deed, it might "contradict" the contract — that is, the actual words 
should be remembered to hâve a higher probative value, when ex- 
plicit, than can safely be drawn by inference from surroundings. Yet, 
as ail language will bear some différent meanings, some évidence is 
always admissible ; the line of exclusion dépends on how far the words 
will stretch, and how alien is the intent they are asked to include. 

[6] There remains to consider, therefore, the gênerai situation of 
the parties as disclosed to each other, as an assistance in understand- 
ing their words. Now the total capacity of the defendant's smelter 
was apparently about 36,000 tons of cindcrs, dépendent in practice, of 
course, upon a corresponding amount of silicious copper ore which they 
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expected to get from the Cobre mine. Just what the prospecta of that 
mine were does not definitely appear; indeed, being a mine, they must 
obviously hâve remained uncertain. In the spring of 1914 apparently 
they were not good, but the mine had been very irregular in its pro- 
duction, and Frohnknecht had at one time given F. A. Eustis "the 
impression" that it would produce thousands of tons a month ; he 
had told him that he expected more than he could handle, which would 
hâve been 3,000 tons a month. Hovv much ore was actually forthcom- 
ing does not appear. The contract, article 4, perhaps gives some color 
to the plaintiff's position that the défendant contemplated sales of 
the cinders, besides use of them at its smelter, though the matter is 
not clear. Therefore, while the supposed "abnormal" production of 
the plaintiff's mine is in a sensé true, because never before had there 
been 20,000 tons of "lump" cinders produced, yet it should be recalled 
that the défendant clearly contemplated the possibility of its needing 
36,000 tons of "lump" and "fines" in February, 1914, else there was 
no conceivable reason why the plaintifï should hâve fixed its limit at 
that amount. Since by the amendment the "fines" were limited to less 
than 8,500 tons, that possible total consumption, if ever reached after 
June 30th, would hâve been filled by "lump" to the extent of 27,500, 
a more désirable situation for the défendant, had it chanced to want 
36,000 tons, than under the first contract. The consumption of 20,000 
tons of "lump" by the défendant does not, therefore, seem to me so 
completely out of the possibilities as to in volve the gross injustice tlie 
défendant supposes. 

[7] Still, I agrée that the production occasioned by the Great War 
was a surprise to both sides, and that it was not within their forecast 
of the future. It is altogether likely that the défendant would hâve 
cried oflf upon the whole bargain, had they thought it probable. Con- 
tracts cannot, however, be treated so loosely; if parties wish more 
certainty, they must use more certain words. The case, therefore, ends 
where it starts, with the initial acceptance clause as the best indication 
of what the meaning was ; it admits of no interprétation which does 
not distort it beyond what the words will bear. If it be necessary to 
treat the sixth article as superseded, I treat it so, rather than by an 
attempted reconciliation to wrest the words so far from their meaning. 
Budge V. U. S. Smelting & Refining Ce, 104 Fed. 498, 43 C. C. A. 665 
(C. C. A. 9), is the defendant's best case; but it turned upon the 
buyer's express undertaking to pay for specified amounts of timber, 
"about 600," "about 15,000." In addition, no doubt the seller was 
bound to furnish "ail mining timbers required and used," if they 
came to more than the minimums. T. B. Walker Co. v. Swift & Co., 
200 Fed. 529, 119 C. C. A. 27, 43 L. R. A. (N. S.) 730 (C. C. A. 5). 
Smoot V. U. S., 237 U. S. 38, 35 Sup. Ct. 540, 59 L. Ed. 829, is not 
without some pertinence to the subject. 

[8] The remaining question relates to the measure of damages. Un- 
der the contract the buyer was bound to accept the cinder as it was 
delivered, and without limit as to the amount which was tendered dur- 
ing the course of any calendar year. The refusai of the défendant 
to accept any greater tonnage during the year 1915 than 12,000 ab- 
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solved the plaintiff f rom further deliveries during that year, but did nol, 
of course, absolve it from proving by way of damages what added ton- 
nage it would bave tendered during that year, but for the refusai. 
The defendant's letters which contain this refusai must be understood 
to refer to the date of arrivai ; that is, to such cinders only as might 
arrive at West Norfolk during the year 1915. In his testimony F. 
A, Eustis says without contradiction that Frohnknecht told him (Q. 
148, 149) that he then turned back to the plaintiff ail "the production 
which was made in excess of 12,000 * * * produced during the 
latter part of the year 1915." Strictly, this might be taken as including 
so much as was produced during the last two weeks or ten days of 
1915, too late for arrivai during 1915; but obviously it should not be 
so understood. The proper meaning is that the plaintiff need not ten- 
der any more of the cinder than it could hâve tendered during 1915. 
There is no évidence of what it could and would hâve tendered during 
1915, and no basis for such damages. Perhaps the parties can agrée 
upon the amount produced before say December 15th or 20th, which 
it is safe to assume the plaintiff would bave tendered. If not, the 
plaintiff may hâve the case reopened to présent that proof. It is quite 
clear that to this extent the évidence needs reconsideration, and I am 
satisfied that Judge Sheppard would do so, if he could be consulted. 

[9] The provisions that the plaintiff shall make yearly estimâtes, and 
shall ship, so far as practicable, in regular monthly installments, do 
not affect the resuit. Both thèse provisions endure, and the plaintiff 
must abide by them so far as possible ; but the first only calls for a 
bona fide estimate, nothing more, and there is no évidence that the 
second was violated. The defendant's objections throughout were to 
that construction of the contract by which they could be compelled to 
accept more than 12,000 in any case, not to the irregularity of the dis- 
tribution. 

The decree will be vacated, because of the matter of damages, and 
the cause stand over for further hearing to consider the matter above 
specified, unless the parties can adjust their différence eut of court. 



UNITED KAII.ROADS OF SAN FRANCISCO v. CITY AND COUNTX OF 
SAN FRANCISCO et al. 

(District Court, N. D. Califomla, Second Dlvlsloru January 18, 1917.) 

No. 280. 

1. Street Raiuîoads ®=»29— Fbanchisk— Stbict CoNSTBrrciiON— Exclusive 
Franchise. 

A franchise glven to a street rallroad company, which does not ex- 
pressly grant an exclusive rlght to operalTe on the streets named, nor ex- 
elude the clty from establlshing a street rallroad of its own, wlU not be 
construed to give an exclusive rlght as agalnst the clty, slnce statutory 
grants by way of franchise or proiierty In which the government or public 
bas an interest must be strictly construed in favor of the public, and 
whatever is not unequivocally granted Is wlthheld. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dlg. § 46.] 

<S=3Kor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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2. COlNSTITUTlONAL LaW ■gSslS-l — CONSTRUCTION — STATUTB. 

Civ. Code Cal. § 499, whlch, as it exlsted In 18T9, when a street rallroaa 
franchise, authorizing the city to grant to one other corporation tlie riglit 
to use the streets upon the terms stated In that section, was granted, pro- 
vided that two street railroad corporations might be permltted to use the 
same tracks, each paying an equal portion for the construction thereof, 
but In no case must two railroad corporations occupy and use the same 
street or tracU for a distance of more than four blocks, must be read as a 
whole, not separatéd into two parts, and, so read the restriction in the 
second clause Is not a prohibition agalnst the use of the street by two 
railroad corporations, but a restriction on the power to grant permission 
for such use, which may be repealed by the Législature. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 344.] 

3. Municipal Oorpoeations ©=5682(2) — Police Poweb — Stbeet Railboad — 

Franchise— Municipal Line. 

While a city cannot exercise its police power to destroy the franchise 
of a street railroad corporation, or exercise It arbitrarily, that power 
cannot be so llmited as to prevent the city from constructing a street 
railroad of its own on the same streets, when that is made necessary by 
changing conditions. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1468.] 

4. Municipal Corporations <S=5321(2)— MaNiciPAL Street Railroad— Neces- 

sity — Detekminatio n . 

The necessity for the construction of a municipal street railroad along 
a street oceupied by tracks of a private corporation îs a législative rather 
than a Judicial question, where there is no showing of the exercise of au 
arbltrary power by the city. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
838.] 

5. Eminent Domain <@=x>75— Necessitt for Compensation— Street Railroad 

Ceossings. 

In the absence of a statute prohibiting one street railroad from Cross- 
ing the tracks of another, It is not necessary that compensation be flrst 
paid by a city before laying its municipal street railroad, and Civ. Code 
Cal. § 469, providing that if the owners of railroads cannot agrée as to the 
compensation to be made for cutting and adjusting the rails at a crossing, 
the condemnation of the right of way over the one for the use of the other 
may be had in appropriate proceedings, and section 500, providing that 
any proposed railroad track may cross any track already constructed, do 
not require such compensation. 

[Ed. Note. — For other cases, see E.mlnent Domain, Cent. Dig. §§ 198, 199.J 

6. Eminent Domain <g=86— "Taking" Peoperty— Street Railroad— Compet- 

iNQ Municipal Road. 

The construction by a city of a municipal street railroad along the 
streets already oceupied by a private street railroad Is not a "taklng" or 
damaging of the private eorporation's property, contrary to the United 
States Constitution or the Constitution of Callfornia. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. § 231. 

For other définitions, see Words and Phrases, Flrst and Second Séries, 
Taklng.] 

In Equity. Suit by the United Railroads of San Francisco, a cor- 
poration, against the City and County of San Francisco, a municipal 
corporation, and others for an injunction. On final hearing. Injunc- 
tion denied, and decree rendered for respondents. 

^;=For other cases see same topic & KEV-NO.MDER in ail Key-NumbereU Uigests & Indexe» 
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Garret W. McEnerney, Wm. M. Abbott, and Wm. M. Cannon, ail 
of San Francisco, Cal, for complainant. 

Percy V. Long, City Atty., of San Francisco, Cal. (Thos. E. Haven 
and George Lull, both of San Francisco, Cal, of counsel), for respond- 
ents. 

HUNT, Circuit Judge. The United Railroads of San Francisco, a 
public service corporation operating street railway lines in San Fran- 
cisco under certain franchises granted to its predecessors, had con- 
structed a double track Une on Market street f rom the ferry to Seven- 
teenth street, a distance of more than 20 blocks. When the cars of 
the Company reach their destination at the foot of Market street, they 
turn on a loop, the loop being situated on the property of the state of 
California; but the complainant company has the right to operate un-, 
der a revocable license of the board of harbor commissioners, in which 
body is vested the control of the state property at the ferry. Cars be- 
longing to the municipality havc operated on Market street, between 
Kearney street and the ferry, since November, 1912; the municipal 
cars, and what are called the "Sutter Street cars" operated by the 
complainant under an agreement to use tracks outside of, and parallel 
to, the tracks used by the United Railroads corporation, operating un- 
der franchise heretofore referred to. The municipal cars and the Sut- 
ter Street cars make the tum at the ferry under an agreement to use 
a second or outer loop, on the state property, operating under the same 
license from the board of harbor commissioners. The municipality 
claims authority to construct and threatens to construct a line which 
will parallel the lines of the United Railroads from Kearney to Seven- 
teenth street, and from Church street to Van Ness avenue by way of 
Market street, crossing the tracks of the complainant in a number of 
places. Complainant asks injunction preventing the city from con- 
structing the proposed municipal lines upon Market street and the oth- 
er streets described, and also from cutting the tracks of the complain- 
ant which f orm its intersecting lines with its main line on Market street. 
Issues were duly framed, hearing was had, and the matter submitted 
for décision. 

At the time that the fréuichise under considération was granted, on 
September 15, 1879, approved by the mayor of San Francisco, Septem- 
ber 20, 1879, and accepted in writing by the predecessor of the présent 
complainant, section 499 of the Civil Code of California provided as 
follows : 

"Two corporations may be permitted to use the same street, each paylng an 
equal portion for the construction o( the track ; but in no case must two rail- 
road corporations occupy and use the same street or traclj for a distance of 
more than five blocks." 

Incorporated in the franchise are the following sections: 

Section 2: "Except as herein otherwise provided, the rights and privilèges 
mentioned in the forogoing section are granted to said Market Street Railway 
Company of San Francisco, and shall be possessed and enjoyed by said com- 
pany, upon such terms, conditions and restrictions as are now imposed, or may 
hereafter be imposed, by the laws of the state of California, and especially 
the terms, conditions and restrictions imposed by the 498th and 500th and 502d 



990 239 FEDERAL REPORTER 

sections of the Civil Code of the state of Califomia, in relation to the manner 
of constructing and maintalning street railroads in tlie citles and towns of said 
state and a strict compliance on the part of said company witli ail of the pro- 
visions of said laws is hereby required." 

Section 5 : "It shall be lawful for the hoard of supervisors of the city and 
and county of San Francisco to grant to one other corporation and no more the 
right to use either of the aforesaid streets for a distancé of flve blocks and no 
moi-e, upon the tenns and conditions speclfled In the 499th section of the Civil 
Code of thls state. This section shall apply to persons and companies as well 
as corporations." 

Section 12 : '"Said railway company Is hereby required to lîle in the office 
of the clerk of the board of supervisors of the city and county of San Francisco, 
an aceeptance, in writing, of the provisions of this order, under Its corporate 
seal, signed by its président, and countersigned by its seeretary, and there- 
upon the provisions of thls order shall be taken and deemed to be a contract 
between said company and said city and county. Unless sueh aceeptance be 
filed within ten days after the passage of this order, this order shall become 
and remaln null and vold." 

It is not necessary to set forth the spécifie provisions of further 
provisions of the statutes, and merely for convenience they may be 
cited as f ollows : 

By an act of the Législature of the state of Cahfornia (St. 1869-70, 
p. 481, approved Mardi 29, 1870) the boàrd of trustées or supervisors 
of incoqjorated cities and towns vvere authorized to grant street rail- 
way franchises subject to certain restrictions. Among such restric- 
tions we find, in section 1 of the last referred to statute, authority 
given to the trustées, city council or supervisors of incorporated cities, 
and boards of supervisors of the various counties outside of cities or 
towns incorporated, to grant to any person or corporation the right to 
lay down and maintain, for a term not exceeding 25 years, an iron 
railway upon tracks or public highways in the cities or towns or coun- 
ties, outside of cities or towns incorporated, and to run cars thereon, 
and to carry passengers or f reight : Provided that, whenever any other 
railroad or company shall be granted the use of the same street or any 
part thereof, they shall pay for the use of the rails laid an equal share 
of the cost and maintenance of the railroad on the street, or part of 
the street, thus jointly occupied, and thereupon shall be entitled to the 
joint use of such part of said railroad; but no such grant shall be 
made for more than five blocks in ail. 

By an act of the Législature of April 4, 1870 (St. 1869-70, p. 786), 
section 1, just heretofore cited, was amended. The amendment gave 
the right to the trustées, city council or supervisors of ail incorporated 
cities or towns, or the supervisors of any city or county within the lira- 
it of such cities and towns, or the boards of supervisors of such cities 
or counties outside of such cities or towns, to grant to any persons 
or corporation the right to lay down and maintain, for a term not ex- 
ceeding 25 years, an iron track or tracks, upon any street or highway in 
said cities or towns, or in said counties outside of such cities or towns, 
and to run horse or other cars thereon : Provided, when any other rail- 
road or company should be granted the use of the same street, or any 
part thereof, they should pay for the use of the rails already laid an 
equal share for the cost and construction and maintaining a railroad 
on the street, or part of the street, thus occupied jointly, and thereupon 
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should be entitled to the joint use of such part of said railroad ; but 
no such joint grant should be made for more than two blocks in ail. 
This section, 1, of the act just heretofore referred to was again amend- 
ed on March 23, 1872 (St. 1871-72, p. 515). The amendment was siib- 
stantially like the amendment of April 4, 1870, except that the joint 
grant contemplated was only authorized to be made in the city and 
county of San Francisco for not more than two blocks in ail. 

The Codes of California became effective January 1, 1873, and there 
we find the whole subject of street railroad corporations embodied in 
title 4, part 4, division 1, of the Civil Code (sections 497-511). Sec- 
tions 497, 499, and 500 read as folio ws : 

Section 497: "Authorlty to lay railroad tracks tlirough the streets and 
public highways of any Incorporated city or town iiiay be obtained, for a terin 
of years not exceeding fifty, from the trustées, council, or other body to whoiii 
Is intrusted the government of the city or town, under such restrictions and 
limitations, and upon such terms and payment of Ucense tax, as the city or 
town authorlty may provide. In no ca,se niust permission be granted to propel 
cars upon such tracks otherwise than by horses or mules, unless for spécial 
reasons, as hereinafter provlded." 

Section 499: "Two corporations may be permitted to use the same street, 
each paylng an equal portion for the construction of the track ; but In no 
case must two railroad corporations occupy and use the same street or track 
for a distance of more than flve blocks." 

Section 500. "Any proposed railroad track may be permitted to cross any 
track already eonstructed, the crossing being made as provlded In chapter II, 
tltle III, of this part. In laying down the track and preparing therefor, not 
more than one bloclî must be obstructed at any one time, nor for a longer peri- 
od than ten working days." 

Thereafter, in 1876 (St. 1876, p. 76), section 497 was amended, but 
référence to the amendment is unnecessary, further than to say that 
it was for the purpose of enabling franchises to be granted to be operat- 
ed by cable lines. Thereafter, February 25, 1891, section 497 of the 
Civil Code was again amended (Statutes and Amendments of 1891, p. 
12). The essential point of this amendment was to authorize electrici- 
ty to be used as motive power, and to give to municipal authorities the 
right to impose such terms, restrictions, and limitations on the use 
of the streets, and the construction and mode of operating the railroads, 
as might be deemed necessary for public safety or welfare. 

Section 499, heretofore quoted, was amended February 25, 1891 
(St. 1891, p. 13), and the section made to read as follows: 

"Two Unes of street railway, operated under différent managements, may 
be permitted to use the same street, each paying an equal portion for the 
construction of the tracks and appurtenances used by said railways .lointly ; 
but In no case must two lines of street railway, operated under différent 
managements, occupy and use the same street or tracks for a distance of 
more than flve blocks consecutlvely." 

Again, in 1907, section 499 was amended (Statutes and Amend- 
ments 1907, p. 837), and wé find the statute reading as follows : 

"Two or more Unes of street railway, operated under différent managements, 
may by lease or contract, use the same street or traclts upon such terms as 
may hâve been agreed upon between the companies operating such railways; 
and two lines of street railway operated under différent managements may be 
permitted to use the same street or tracks for a distance of five blocks with- 
out such lease or contract, upon payment of an equal portion for the consti-uc- 
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tlon ot the tracks and appurtenances used by such rallways jolntly ; but In na 
case shall a company owning or operatlng one Une of street raiîway be per- 
mitted to condemn the right to oecupy and use the same street or tracks for 
a distance of more than flve blocks consecutively. Where such portion of 
such street shall be occupied by a track or tracks of a différent gauge from tbe 
track or tracks proposed to be constructed thereon by a Une of street raiî- 
way under a différent management, such last-mentioned Une of street railway 
may nevertheless construct its track or tracks, subject to the limitation beforu 
prescribed, over the same ground as may be occupied by such prior track or 
tracks, provided the same can be so constructed as not to Interfère with the 
opération of such prior track or tracks beyond such necessary interférence 
therewith as shall be incident to such construction with reasonable skill, care 
and diligence." 

Thereafter, in 1911, the Législature amenclèd section 499 by two pro- 
visions. They read as follows : 

"The législative body of any incorporated city, clty and county, or town, 
luay permit two or more Unes of street railway to use the same portion of 
the same street or the same tracks upon such terms as may be agreed upon 
by the companies operating such rallways ; but no permission shall be granted 
to one Company to use the same tracks or portions of the same street for a 
distance of more than flve consecuti\'e blocks witliout the consent of the per- 
son or Company occupying said portion of the street and then only upon pay- 
ment of an equal portion of the cost of construction of the tracks and appur- 
tenances used by such rallways jointly : Provided, tliat any incorporated city, 
city and county, or town may own and operate street railways within or with- 
out the municipal limits. and may oecupy the same street or tracks occupied 
or used by any street railway within its limits for any number of blocks upon 
payment to the owner thereof of an equal portion of the estimated cost of 
construction, at the time of such occupation, of such tracks or appurtenances 
as such city. city and county, or town may elect to use jointly wltli said street 
railway. Where such portion of such street shall be occupied by a track or 
tracks of a différent gauge froni the track or tracks proposed to be constructed 
thereon by a Une of street railway under a différent management, such last- 
mentioned Une of street railway may nevertheless construct Its track or 
tracks, subject to the limitation before prescribed, over the same ground as 
may be occupied by such prior track or tracks ; provided the same can be so 
constructed as not to interfère with the opération of such prior track or 
tracks beyond such nece.ssary interférence therewith as shall be incident to 
such construction with reasonable sklll, care and diligence." St. 1911, p. 1101. 

By section 4408 of the Political Code, effective from and after Jan- 
uary 1, 1873, the board of supervisors of the municipality has power to 
regulate the streets in the city and the use thereof. On January 8, 
1900, the charter of the city and county of San Francisco became ef- 
fective as the organic law of the city and county of San Francisco. 
In section 1 of chapter 22 of the charter, as adopted, it was provided 
in subdivision 27 that the board of supervisors should hâve power to 
regulate street railroads, tracks and cars ; to compel the owners of two 
or more of such roads, using the same street for any distance not ex- 
ceeding 10 blocks, to use the same tracks and to equitably divide the 
cost of construction and expense of maintenance thereof between the 
owners; to fix, establish, and reduce the fares and charges for trans- 
porting passengers and goods thereon ; to regulate rates of speed ; 
and to pass ordinances to protect the public from danger or inconven- 
ience in the opération of such roads. As amended in due form, in 
December, 1902, the amendment being approved by the I-^gislature 
Fcbruary 5, 1903, the board of supervisors has the power to regulate 
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Street railroads, tracks, and cars to permit two or more Unes of streel 
railways operated under différent managements to use the same street, 
each paying an equal portion for the construction and repair of the 
tracks and appurtenances used by said railways jointly for such num- 
ber of blocks consecutively, not exceeding 10 blocks, to regulate fares 
and charges for transporting passengers, to regulate rates of speed 
and pass ordinances to protect the public from danger and inconven- 
ience in the opération of such road. 

The Constitution of the state of California (section 19, art. 11), by 
amendment approved October 10, 1911, provides: 

"Any municipal corporation may establlsh aad operate public works for 
supplying its inhabltants wlth light, water, power, beat, transportation, télé- 
phone service or other means of communication. Such works may be acquired 
by original construction or by the purchase of existing works, Including their 
franchises, or both. Persons or corporations may establlsh and operate works 
for supplying the inhabitants with such services upon such conditions and 
under such régulations as the municipality may prescribe under ita organic 
law, on condition that the municipal government shall hâve the right to regu- 
late the charges thereof. A municipal corporation may fumish such services 
to inhabitants outslde its boundaries ; provided, that it shall not f urnish any 
service to the inhabitants of any other municipality owning or operating 
Works supplying the same service to such inhabitants, wlthout the consent 
of such other municipality, expressed by ordinance." 

The contention of the complainant is that the threatened action of 
the city would violate the rights granted to the complainant by its fran- 
chises and guaranteed by the provisions of the fédéral and state Con- 
stitutions in thèse respects : 

First. That the complainant's franchise constitutes an irrévocable 
contract, the obligation of which will be impaired by the proposed ac- 
tion of the municipal authorities. 

Second. That such proposed municipal action will deprive the com- 
plainant of its property without due process of law and without com- 
pensation, contrary to the provisions of the Constitutions of the Unit- 
ed States and the state of California. 

Third. That the proposed municipal action will, in contravention of 
the Constitution of California, damage the property — that is, the fran- 
chise — of the complainant, without compensation first paid. 

Fourth. That the municipality has not solicited and considered offers 
for the sale to the city and county of the Une of the complainant, and 
has, therefore, not complied with the provisions of section 2, art. 12, 
of the charter, compliance with which is a condition précèdent to the ac- 
quisition of a public utility. 

After careful study of the case, and of the able briefs of coun- 
sel for the respective parties, I shall, without attempt at élaboration, 
state the conclusions I hâve reached upon those points which seem to 
me to be the most important. 

[1] In the construction of législative enactments and of ordinances 
and of contractual relationships which directly concern the public, the 
doctrine which controls is as announced in Knoxville Water Co. v. 
Knoxville, 200 U. S. 22, 26 Sup. Ct. 224, 50 L. Ed. 353 : 

"A municipal corporation, when exerting its functions for the gênerai good, 
is not to be shorn of its powers by mère implication. If by contract or other- 
239 F.— 63 
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wlse It may, In particular circumstances, restrict the exercise of its public 
powers, the intention to do so must be manlfested by words so clear as net 
to admit of two différent or inconsistent meanings." 

This gênerai ruie is but another form of stating a principle that stat- 
utory grants by way of franchise or property, in which the govemment 
or public has an interest are to be construed strictly in favor of the 
public, and whatever is not unequivocally granted is withheld. Noth- 
ing passes by implication. 

It is very important to note that the words of direct expression or 
intention to grant an exclusive franchise are not to be found in the 
instrument itself; nor does it appear that exclusiveness was a pos- 
itive considération for the contractual obligation. Nor is there any 
expression by apt words to show that the city intended to exclude it- 
self from exercising the privilège of establishing a street railway of its 
own. No deliberate purpose to make a surrender of exclusive rights 
appearing, I accept the more reasonable interprétation of the language 
used, and regard the franchise as not conf erring such exclusive right as 
igainst the city, unless it must be held that the law itself opérâtes to 
make the franchise exclusive pro tanto. 

[2] Title 4 of the Civil Code, in which is found section 499, re- 
lates to Street railroad corporations. Title 4 foUows title 3, which has 
to do with railroad corporations, in contradistinction to street rail- 
road companies. Section 497 of title 4 contains gênerai authority to 
municipal bodies to give authority to lay street railway tracks through 
streets of cities and towns. Section 498 restricts the city authorities 
with respect to granting certain manner of construction. 

In San José, Los Gatos, etc., Railway Co. v. San José Railway Co., 
156 Fed. 458, 84 C. C. A. 265, 13 Ann. Cas. 571, the United States 
Circuit Court of Appeals for this circuit, speaking through Judge De 
Haven, of the main purpose of section 499, said it was: 

"To protect tlie public from ttie inconvenience whicb would resuit if more 
tlian two railways under différent managements were permitted to use tlie 
same street, or if two railways under différent managements were permitted 
to use the same street for a distance of more thaxi flve consécutive blocks." 

In Omnibus Railroad Co. v. Baldwin, 57 Cal. 168, the Suprême Court 
of Cahfornia held that the first clause of section 499 means: 

"That a rlght to use the same street cannot be granted to more than two 
corporations in any case, and if granted to two, It must be upon the condi- 
tion that both use the same track, and that each pay an equal portion of 
the cost of constructing it" 

The second clause was held not to contain anything which conflicted 
with the first, but as simply adding another limitation that : 

"In no case must two railroad corporations occupy and use the same 
street or track for a distance of more than five blocks." 

The learned court distinguished between the right of use of the 
same track and the permission to use the same street under conditions 
prescribed, and, after making références to such distinction, added that 
the limitation is not at ail qualified in respect to permission to use the 
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same street on the conditions prescribed by the subséquent clause, 
which the court said — • 

"simply adds a further limitation, which In no sensé can be regardée! as In- 
consistent wîth that contalned in the preceding clause." 

The argument of the learned counsel for the complainant, addressed 
to the proposition that the provision against the use of the same street 
for more than five blocks by more than two railroad companies is a 
provision of substantive law, which became a part of the franchise and 
conferred upon the complainant pro tanto exclusive rights, has re- 
ceived very careful attention. Se, also, has the contention that the 
change in the phraseology made in section 499 in the course of its his- 
tory must be considered to hâve been made for a definite purpose, and 
that the purpose was the putting a prohibition upon the very use and 
occupation of the city streets by two railroad corporations, and not 
nierely upon the power of the city to authorize complainant to use and 
occupy such streets. 

And yet I believe that the section should be read as a whole, and 
is not to be separated into two whoUy independent provisions, whereby 
the one is to be read as appertaining only to permission, and the other 
as solely writing a prohibition to be regarded as a gênerai law of 
the State, binding upon municipal or other corporations, and not open to 
repeal or modification as affecting the franchise of complainant. The 
interprétation I put upon the last clause of section 499 is that in no 
case must two railroad corporations, granted permission under the sec- 
tion, occupy and use the same street or track for a distance of more 
than five blocks. Permission is indispensable. There may be permis- 
sion for joint use, but such use shall not be authorized for more than 
five blocks. That this was the construction put upon the provision by 
those directly interested at the time of the grant of the franchise is 
a fair inference, when we consider the language of section 5 of the 
franchise, which provides, in effect, that tlie supervisors may grant to 
one other corporation, and no more, the right to use either of the 
streets described in the franchise, for a distance of five blocks, and 
no more, upon the terms and conditions specified in the 499th section 
of the Civil Code of the state. 

In Wheeling & Belmont Bridge Co. v. Wheeling Bridge Co., 138 
U. S. 287, 11 Sup. Ct. 301, 34 L. Ed. 967, the court declined to re- 
gard an act of the Législature which was in force after the grantee had 
obtained his franchise, but which was repealed during the life of the 
franchise, as accompanied by any conditions that made the législative 
act take the character of a contract; the court saying that it was a 
matter of ordinary législation, subject to be repealed at any time that 
the judgment of the Législature should require the appeal, The court 
said : 

"Ati alleged surrender or suspension of a power of government respecting 
any matter of public eoacern must be shown by clear and unequivocal lan- 
guage ; it cannot be inferred from any inhibitions upon particular officers, or 
spécial tribunaJs, or from any doubtful or uncertain expressions," Williams 
V. Wlngo, 177 U. S. 601, 20 Sup. Ct. 793, 44 L. Ed. 906. 
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If I am right in my construction of section 499, the prohibition be- 
came subject to repeal at the législative will. 

[3] The argument of complainant would lead to a limitation upon 
the exercise of the police power which would restrict it within nar- 
rower limitations than I think is justified. It will not be disputed that 
definite limitations are not to be regarded as a surrender of the police 
power. It is accepted that the destruction of the franchise is not pos- 
sible ; but, even so, in the complexities of modem society, new con- 
ditions présent themselves, which may call for the safeguarding of tlie 
public interests in a way which justifies the application of the doctrine 
that the police power may extend to ail great public needs. German 
Alliance Insurance Co. v. Lewis, 233 U. S. 389, 34 Sup. Ct. 612, 58 
L. Ed. 1011, L. R. A. 1915C, 1189; Noble State Bank v. Haskell, 219 
U. S. 110, 31 Sup. Ct. 186, 55 L. Ed. 112, 32 h. R. A. (N. S.) 1062, 
Ann. Cas. 1912A, 487; Camfield v. United States, 167 U. S. 524, 17 
Sup. Ct. 864, 42 L. Ed. 260 ; Rail & River Coal Co. v. Yaple (D. C.) 
214 Fed. 273. 

Thèse principles are not antagonistic to the further f amiliar principle 
that the police power of a state cannot be arbitrarily exercised. But 
the trend of authority is shown in Hadacheck v. Sébastian, Chief of 
Police of the City of Los Angeles, 239 U. S. 394, 36 Sup. Ct. 143, 60 
L. Ed. 348, where the Suprême Court held that it is to be remembered 
that the police power is one — 

"of the most essential powers of government, one that is the least limitahle. 
It may, Indeed, seem harsh lu Its exercise, usually Is on some individual, but 
the imperative necesslty for its existence precludes any limitation upon it 
when not exerted arbitrarily. A vested interest cannot be asserted against It 
because of conditions once obtaining. * * * To so hold would preclude 
development, and fix a city forever in Its primitive conditions. There must 
be progress, and If In its march prlvate interests are In the way they miist 
yield to the good of the community." Bacon v. Walker, 204 U. S. 311, 2" 
Sup. Ct. 289, 51 L. Ed. 499; German Alliance Insurance Co. v. Kansas, 233 U. 
S. 389, 34 Sup. et. 612, 58 L. Ed. 1011, L. E. A. 1915C, 1189; Kail & River Coal 
Co. V. Yaple (D. 0.) 214 Fed. 273. 

If, as in Grand Trunk Western R. Co. v. South Bend, 227 U. S. 544, 
33 Sup. Ct. 303, 57 L. Ed. 633, 44 L. R. A. (N. S.) 405, there was hère 
a threat to destroy a franchise right, a very différent case would be 
presented. The existence of the franchise enjoyed by the complainant 
is, however, not threatened, nor is an attempt being made to change or 
modify the provisions of the franchise. 

[4] As to the need for the action contemplated by the city, but a 
word is necessary. The evidential showing négatives any idea of arbi- 
trary exercise of power. Questions of traffic and of the increase of 
danger conséquent upon increasing the number of tracks and street cars 
in a Street being ordinarily matters for législative rather than judicial 
control, the necessity for action by city authorities concerning transpor- 
tation facilities is to be solved by the exercise of the judgment of the 
municipal authorities, proceeding within the limits of their gênerai 
authority. 

[5] There being no statutory rule against one street railway corn- 
pany crossing the tracks of another, I do not find that compensation 
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must first be paid for the crossing. Consolidated Traction Co. v. South 
Orange & Maplewood Traction Ce, 56 N. J. Eq. 569, 40 Atl. 15, con- 
tains a very able discussion of the law upon this point — the court 
holding that, although a crossing nécessitâtes some actual interférence 
with tracks as constructed, and to some extent changes thereafter the 
exclusive use by the one company at the crossing, still such changes 
are the necessary resuit of the development of the method of operat- 
ing electric roads at their points of crossing, and are such as are 
made necessary as the best and saf est methods now attainable for the 
safety and convenience of the public in the opération of both roads at 
the point of crossing; that they are changes and burdens in the use 
of its tracks and trolley system, to which the original right to lay and 
construct them was necessarily subject. Sections 469 and 500 of the 
Civil Code do not affect the applicability of this gênerai rule; more- 
over, it would seem that in Market Street Railway Co. v. Central 
Railway Co., 51 Cal. 583, a street railroad company within the state 
of California is properly using the streets upon which it has a right 
of way, and for crossing the tracks of another need not compensate 
that company for damages caused by the crossing, provided always 
the crossing is to be made in a suitable manner. 

[6] Upon the -point that the property of complainant will be taken 
or damaged, contrary to the Constitution of the United States and 
of the Constitution of the State of California, by interférence with the 
exercise of the complainant's franchise, in that there will be a blankel- 
ing of the complainant's cars by the cars of the city, it is to be ob- 
served that some inconvenience will follow the construction and opéra- 
tion of the additional Unes by the city. But complainant never has 
had a right by virtue of the franchise to such free and uninterrupted 
use of the streets as will relieve it of such inconvenience as may fol- 
low from the opération by the city of a municipal railroad, provided 
the right to operate such railroad was réservée! to the city. Pacific 
Railway Co. v. Wade, 91 Cal. 449, 27 Pac. 768, 13 L. R. A. 754, 25 
Am. St. Rep. 201. 

Such inconveniences are susceptible to minimization by régulation, 
but do not authorize conclusion that there is violation of constitutional 
right. Compétition may resuit injuriously, but it is not a taking. 
Madera Water Works v. Madera, 228 U. S. 454, 33 Sup. Ct. 571, 57 
L. Ed. 915; N. Y. & H. R. R. Co. v. Forty-Second St. R. R. Co., 50 
Barb. (N. Y.) 285. In HamiUon Gaslight Co. v. Hamilton, 146 U. S. 
258, 13 Sup. Ct. 90, 36 E. Ed. 963, it was held that considération of 
the possible impairment of the value of plaintiff's street railwav com- 
pany cannot control the décision of the légal rights of the parties. 
Contingencies of such character, if it is desired that they should be 
guarded against, must be anticipated by such clear and explicit lan- 
guage as will take the contract out of the established rule that public 
grants susceptible of two constructions must receive the one most fa- 
vorable to the public. 

The point that the municipality has not solicited and considered of- 
fers for the sale to the city and county of the Unes of the United 
Railroads, and therefofe has not complied with section 2, article 12, 
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of the charter, compliance with which is a condition précèdent to the 
acquisition of a public utility, cannot be sustained, in the light of the 
proceedings pertaining to solicitation for offers and the proceedings of 
the board of supervisors. No point has yet been reached where în- 
junction can be asked by complainant. 

My opinion being that complainant has failed to make a proper case 
for injunction, decree will go against it, and in favor of respondent. 



UNITED STATES v. SOUTHEKN PAC. CO. et aU 
(District Court, D. Utah. March 9, 1917.) ' 

No. 3575 (420). 

1. Monopolies <3=9l6(l) — Anti-Trust Act — Existing Relations — New Lease. 

Where the relation of lessor and lessee between two railroad corpora- 
tions, whose Unes had been orlginally constructed as part of fhe same 
gênerai System and contlnuously operated under one management, was re- 
versed In 1885 by the surrender of the lease.s and a lease of the Unes 
belonglng to the former lessee to the former lessor, and that lease was 
superseded by a new lease In 1893 for the balance of the term of the lease 
of 1885, the new lease making only immaterial changes In the former 
lease, nelther of those transactions affected the exemption from the opéra- 
tion of Sherman Anti-Trust Act July 2, 1890. e. 647, 26 Stat. 209, of the 
proprietary relations existing prior to the passage of that act 

[Ed. Note. — For other cases, see Monopolies, Cent. Dlg. § 12.] 

2. Monopolies <S=»16(1) — Anti-Tkust Act — Effect of State Statute. 

That a lease of railroad Unes was not authorized by state statutes 
does not render it subjeet to the Anti-Trust Act, since that act deals wlth 
aetual conditions affecting Interstate commerce, whether they are au- 
thorized by State statute or not. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 12.] 

3. MoNOPOLiBS <S=sl6(l) — Anti-Tbust Act — Existino Relations — Natubal- 

LY COMPETING COMPANIES. 

Where there had been since 1870 a continuons common control of the 
rallroads owned by two corporations, efCected by leases and unquestioned 
by the state, so that there never had been from the time of thelr con- 
struction any existing compétition between them, and the lessee in 1899 
purchased the stock of the lessor company, the Anti-Tiiist Act does not 
apply, though two of the Unes would be competing if the relationship were 
dlssolved, since that act was not intended to create compétition that had 
never before exlsted by destroylng a proprietary relationship existing at 
the tlme of Its passage. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dlg. § 12.] 

4. Statutes <S=3219 — Construction — Executive Construction — Commission 

Appointed bt Oongbbss. 

The settlement of the indebtedness of the Central Pacific Railroad Com- 
pany to- the United States, arranged by a commission consisting of the 
Secretary of the Treasury, the Secretary of the Interior, and the Attomey 
General, appointed by Congress to arrange such a settlement after Con- 
gress had knowledge that the Unes of the Central Pacific Company had 
been leased to the Southern Pacific Company, in which settlement the 
interest of the lessee had been recognized by requiring it to guarantee the 
bonds given to secure the settlement notes, and which settlement had been 
approved by the Président, Is entitled to more weight than the admlnistra- 

®=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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tive construction of a statute by ordinary public ofBcers subject to légis- 
lative restraint, as a construction of the Anti-Trust Act as not applylng 
to the relation between the roads. 
[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 296, 297.] 

5. Raileoads <S=»131 — Incorpoeation — Statute — Lease and Sale of Stock. 

The Pacific Railroad Acts (Act July 1, 1862, e. 120, 12 Stat. 489; Act 
July 2, 1864, c. 216, 13 Stat. 356; Act June 20, 1874, c. 331, 18 Stat. 111), 
requirlng the Central Pacific Railroad to maintain physlcal connection 
with the Union Pacifie, to make a through Une and to furnlsh equal ad- 
vantages and facllities as to rates, time, and transportation, were not 
violated by the lease of the Unes of the Central Pacific to the Southern 
Pacific, and the subséquent purchase by the latter of the stock of the 
former, so long as the statutory requlrements were observed. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig, S§ 404-406.] 

Carland, Circuit Judge, dlssentlng. 

In Equity. Suit by the United States against the Southern Pacific 
Company and others to enjoin and dissolve an alleged monopoly and 
combination in restraint of trade and commerce. Pétition dismissed. 

E. F. McClennen, Sp. Asst. Atty. Gen., of Boston, Mass., and James 
W. Orr, Sp. Asst. Atty. Gen., of Atchîson, Kan. (The Attorney Gen- 
eral, C. Carroll Todd, Asst. Atty. Gen., and Edward E. Gann, Sp. 
Asst. Atty. Gen., on the briefs), for the United States. 

Garret W. McEnerney and Peter F. Dunne, both of San Francisco, 
Cal. (J. P. Blair, of New York City, and Wm. P. Herrin, of San Fran- 
cisco, Cal., on the briefs), for défendants. 

Perry D. Trafford, of New York City, for Union Trust Co. of 
New York. 

Before SANBORN, HOOK, and CARLAND, Circuit Judges. 

HOOK, Circuit Judge. This is a suit by the United States to en- 
join and dissolve an alleged monopoly and combination in restraint of 
trade and commerce, formed by a lease to the Southern Pacific Com- 
pany until January 1, 1984, of the railroads of the Central Pacific 
Railway Company, and by the acquisition by the former corapany of 
ail the stock of the latter, in violation of the Sherman Anti-Trust Act 
of July 2, 1890. It is also charged that the control so obtained by 
the Southern Pacific Company is contrary to the Pacific Railroad Acts 
of July 1, 1862 (12 Stat. 489, c. 120), July 2, 1864 (13 Stat. 356, c. 216), 
and June 20, 1874 (18 Stat. 111, c. 331). 

The needs of the case do not require a history in détail of the origin 
and growth of the various railroads which the government regards as 
composing two independent Systems that should be kept separate and 
compétitive. It will be suificient to refer generally to the two com- 
panies and their respective constituents and predecessors, inclusively, 
as the Southern Pacific and the Central Pacific, and to speak more 
precisely only when necessary. We may say in the beginning that the 
location and physical interdependence of the lines of thèse companies 
in California and Oregon give the distinct appearance of a single Sys- 
tem of railroads. So clearly is this so of the lines in California and 

€=;For other cases see same topic & KSIY-NUMBER in aU Key-Numbered Digests & Indexes 
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Oregon north of Sacramento that when an attempt was made in 1913, 
in the matter of the dissolution of the combination of the Union Pacific 
and Southern Pacific, also to divorce the Central Pacific from the 
Southern Pacific, it was generally agreed they should be left with 
the latter company. It is equally clear as regards the Central Pacific 
and Southern Pacific lines in California south from Sacramento and 
San Francisco. Those of the Central Pacific appear on the map as 
natural links and parts of the Southern Pacific System. Practically 
ail of the spurs,. branches, and tributary f eeders of the Central Pacific 
lines are the property of the Southern Pacific. 

It is only when we consider the Central Pacific line from San Fran- 
cisco to Ogden, Utah, on the one hand, and the Southern Pacific main 
line from San Francisco, through Yuma and El Paso, to New Orléans, 
on the other, that the propriety of their common control seems in any 
degree debatable. This aspect of the railroad map is confirmed in 
great measure by the history of the construction of the varions roads. 
The Central Pacific Railroad Company of California, the ancestor 
of the présent Central Pacific, was incorporated in 1861. Up to 1870 
it had constructed or acquired and put in opération the lines from 
San Francisco to Ogden, from Niles to San José, in California, and 
from Roseville to Chico, in the same state. The Southern Pacific Rail- 
road Company was incorporated in 1865, and in 1870 the construction 
of the Southern Pacific lines was actively commenced. There was 
not much of importance of the Southern Pacific before that year. In 
1870 and prior thereto the Central Pacific was dominated and control- 
led by Leland Stanford, Charles Crocker, C. P. Huntington, and Mark 
Hopkins, and in that year, if not earlier, the same group of men were 
in control of the Southern Pacific. For at least 15 years thereafter, 
and during the most important constructive period of the Southern Pa- 
cific, a common control and dominance over both companies was ex- 
ercised by them or the représentatives of their estâtes. Parts of the 
lines of both companies were built by the same construction companies 
owned by Mr. Stanford and his associâtes, under the same superin- 
tendence, and with the same equipment. The primary financing of the 
enterprises was done by them. The Central Pacific was employed as 
the principal or parent company and the Southern Pacific as its sub- 
sidiary, or rather as the corporate instrumentality for the expansion 
of its System. Except as to corporate title and bookkeeping, there 
were generally the aspects of a single enterprise. In this respect the 
conditions were not unlike those which hâve characterized the growth 
of many of the important railroad Systems of the country in which, 
for necessity or convenience of financing and in some instances because 
of local laws, separate corporate organizations were utilized. Be- 
tween 1870 and 1883, as fast as the Southern Pacific lines were built 
from Goshen, Cal., the terminus of the Central Pacific, south ta Los 
Angeles, thence eastward to Yuma, and across Arizona and New 
Mexico, and into Texas, they were tumed over by completed sections 
to the Central Pacific for opération. Up to 1885 ail the Southern Pa- 
cific railroads, including the main line to New Orléans (with an unim- 
portant exception), were officially announced, advertised, and operated 
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by the Central Pacific as part of its System. The légal relation between 
the two companies was expressed in executed leases, and the System 
was known as "Central Pacific Railroad and Leased Lines." 

[1] In February, 1885, the Southern Pacific having become the 
major factor, the relation was reversed, and the Central Pacific leased 
ail its railroads to the Southern Pacific (Company of Kentucky) for 
99 years from April 1, 1885. The old leases of the Sonthem Pacific 
Unes to the Central Pacific were surrendered by the same instrument. 
This was five years before the passage of the Anti-Trust Act. In De- 
cember, 1893, another lease from the Central Pacific to the Southern 
Pacific was executed, modifying the terms of the lease of 1885 in 
matters not important hère, and though the older instrument was can- 
celed in terms, in légal effect the relation of lessor and lessee continued 
unbroken. The term of this last lease is until January 1, 1984. What- 
ever immunity or exemption from the opération of the Anti-Trust 
Act attended the proprietary relations existing prior to its passage was 
not destroyed by the change in the position of the parties eflfected by 
the lease of 1885. Nor did the amendment of that lease in immaterial 
respects in 1893 create a new starting point. It is not raaterial that 
the amendment was by a revision substituted for the old instrument 
instead of by a separate supplément. The applicability of the Anti- 
Trust Act cannot be made to rest on such considérations. ; 

[2, 3] It is also argued that the leases mentioned were not author- 
ized by the statutes of California. We need not consider that. We jjo 
not think the Anti-Trust Act picks up the laws of the states for orig- 
inal enforcement. It deals with actual conditions aflfecting interstate 
commerce, whether they are authorized by those laws or not. In the 
case before us there was from 1870 an existing, continuons, common 
control of the railroads of both companies created by leases executed 
and observed by the parties and unquestioned by the state. This was 
the situation when the Central Pacific debt to the United States was 
settled in 1899 pursuant to the act of July 7, 1898 (30 Stat. 659, c. 
571), and when the Southern Pacific acquired ail the stock of the 
présent Central Pacific which was tlten organized to succeed the old 
company. In United States v. Union Pacific, 226 U. S. 61, 85 33 
Sup. Ct. 53, 57 (57 L. Ed. 124), the court said : 

'•We taUe it, therefove, that it may be regarded as settled, applying the 
statute as construed in the décisions of this court, that a combinatlon which 
places railroads engaged in interstate commerce in such relation as to create 
a single dominating control In one corporation, whereby natural and exist- 
ing compétition in interstate commerce is unduly restricted or suppressed, ia 
wlthin the condemnation of the act." 

Prior to the stock acquisition in 1899 and since there never was a 
time, in our opinion, when there was in any real substantial sensé "a 
natural and existing compétition in interstate commerce" between the 
Southern Pacific and the Central Pacific, within the intent of the Anti- 
Trust Act. Prior to 1870 the Southern Pacific lines were a negligible 
factor as a competitor in such commerce, and thereafter the situation 
has been as we hâve described. That compétition of the kind men- 
tioned might now resuit from an enforced independence of the two 
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companies and a séparation oi their railroads may be true, but \ve do 
not think the statute was intended to create compétition by destroy- 
ing a proprietary relation formed long before its passage and by the 
veçy means of which a railroad system has been brought into existence. 
I (4] That the Southern Pacific control of the Central Pacific was 
not regarded as contrary to the statutes of the United States appears 
from the proceedings under the act of July 7, 1898 (30 Stat. 659). 
By that act a commission, consisting of the Secretary of the Treasury, 
the Secretary of the Interior, and the Attomey General, was appoint- 
ed to settle the Central Pacific debt to the United States. The act pro- 
vided that "any and ail settlements" should be subject to the approval 
of the Président. William McKinley was then Président, and the other 
officiais were Lyman J. Gage, Cornélius N. Bliss, and John W. Griggs. 
The settlement was effected as of February 1, 1899. At that time 
the Central Pacific debt to the United States for government aid in 
the construction of the lines between Sacramento and Ogden, and 
Sacramento and San José, amounted to $58,812,715.48. More than 
half of this amount was accrued interest, and it was secured by a 
statutory lien on the two bond-aided lines, subject to prior first mort- 
gages. In addition, the Central Pacific bonded debt then amounted 
to $57,471,000, most, if not ail, of which was secured by first mort- 
gages upon its varions lines of road. It had outstanding $67,275,500 
of stock. Before stating the détails of the settlement, the conditions 
in the light of which the statute authorizing it was passed may be 
briefly mentioned. Congress had been fully aware for many years 
of the relations between the Central Pacific and the Southern Pacific. 
As early as 1886 the Président transmitted to the House of Représenta- 
tives a copy of the lease of 1885, and from that time on the connec- 
tion of the two companies was frequently the subject of officiai and 
législative communications and reports. In February, 1890, a copy of 
the lease was laid before the senate, with the report of a committee 
in which it was said : 

"It is manifest from the terms oÇ thelr lease that any bill for the adjust- 
inent and settlement of the debt of the Central Pacific Company must, in 
order to be efflcaclous, contain provisions by which thls lease and the obliga- 
tions of the Southern Pacific Company under It shall beeome securlty to the 
United States, and that the consent of the Southern Pacific Company shall be 
obtained to such provisions of the bill." 

The committee was of the opinion that the existing security of the 
government on the Central Pacific property was inadéquate, and that 
in case of foreclosure of the first mortgages the property would be 
substantially exhausted in satisfying them. They reported that among 
the plans suggested to them was one "that ail the associated lines f orm- 
ing the Southern Pacific Company (and thèse include the Central Pa- 
cific as Consolidated) beeome parties" to 2 per cent, bonds of the 
United States secured by a first lien upon the consolidated properties 
of ail the lines. The above is but a small part of a continuous history 
of législative efforts in the years preceding the act appointing the com- 
mission. Congress. was fully informed of the lease and its terms, and 
that in any conventional settlement the Southern Pacific could not be 
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ignored, but had to be reckoned with. Agreement or litigation with 
the Southern Pacific were unavoidable alternatives, and the remedy 
by foreclosure of the statutory lien meant probable substantial loss. 
While the bills introduced in Congress to effect a direct législative set- 
tlement did not pass, it does not appear that the failure was due to a 
definite opposition of that body to the relation between the two com- 
panies. But, however that may be, the whole situation in ail its angles 
and complications was public history, and with definite knowledge of 
it Congress committed the settlement to the commission. The com- 
mission was given "full power to settle the indebtedness * * * 
upon such terms and in such manner as may be agreed upcn by them, 
or by a majority of them, and the owners of said railroads." The 
power, however, was subject to the following limitations: The govern- 
ment was to receive not less than the full amount of principal and in- 
terest due it, in equal semiannual installments, with interest not less 
than 3 per cent, per annum, payable semiannually, "with such security 
as to said commission may seem expédient"; final payment and full 
discharge not to be postponed beyond 10 years, ail to become due upon 
default in any installment or interest, and if settlement was not per- 
fected the Président should proceed at once to foreclose. No other 
conditions than thèse were prescribed. 

An agreement of settlement as of February 1, 1899, was made and 
signed by the commissioners, the Central Pacific, and Messrs. Speyer 
& Co., who were managing the reorganization of that company. It 
was approved by the Président. Contemporaneously with the con- 
summation of the settlement the Central Pacific was reorganized un- 
der a plan that provided for a new Central Pacific Company and its 
issue of $100,000,000 of first refunding 4 per cent, mortgage bonds. 
The plan also contemplated the guaranty of the bonds by the South- 
ern Pacific and its acquisition of the stock of the new company. 
There was the same publicity of the détails of this plan as generally 
attends the reorganization of important railroad Systems, and the com- 
mission was advised of them in the early stages of its préparation. 
By the agreement of settlement the Central Pacific was to exécute to 
the United States 20 promissory notes, dated February 1, 1899, pay- 
able, respectively, on or before the expiration of each successive 6 
months for 10 years, each for the sum of $2,940,635.48, or one-twen- 
tieth of the total debt, and bearing interest at 3 per cent, per annum, 
payable semiannually. Each note contained a provision for the ma- 
turity of ail upon partial default, as provided in the act appointing the 
commission. The Central Pacific, "or its successor company having 
title to the aforesaid railroads," was also to make an issue of 45-year 
4 per cent, gold bonds, not exceeding $100,000,000 in ail, secured by 
a first refunding mortgage upon ail its railroads, whether bond-aided 
or not, and ail its equipment and terminais. The bonds were to be 
further secured by the guaranty of the Southern Pacific, and were to 
be, as expressed in the agreement of settlement, "prior in lien to any 
lease of the railroads of said Central Pacific." Of thèse bonds $58,- 
820,000 were to be deposited with the Treasurer of the United States 
as security for the 20 installment notes. In addition, Speyer & Co., 
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reorganizaU'on managers, vvere within one month after the exécution 
and delivery of the notes to purchase from the United States without 
recourse the 4 earliest maturing and pay therefor the face amount, 
$11,762,543.12, and accrued interest. A proportionate amount of the 
collatéral mortgage bonds was to go with the 4 notes. The above 
constituted the security which seemed expédient to the commission 
within the authority conferred by the act of Congress. 

The agreement of settlement was carried out in ail its détails. The 
lease to the Southern Pacific was subordinated to the mortgage secur- 
ing the new first refunding bonds by an indenture executed by that 
Company, which recited as considération "the benefits and advantages 
to be derived by said party of the first part (the Southern Pacific) from 
the carrying out of the agreement between the United States, the 
Central Pacific Raiiroad Company, and Messrs. Speyer & Co., dated 
February 1, 1899." On February 15, 1899, the commission reported 
to the House of Représentatives. The report was in gênerai terms and 
referred to the agreement of settlement, a copy of which accompanied 
it. No référence to the guaranty of the Southern Pacific appeared 
in the report or the agreement, but the proof is convincing that the 
commission regarded it as a vital feature of a settlement. In the 
annual report of the Attorney General to the Senate and House of 
Représentatives in November, 1899, the completion of the settlement 
was set out, but the guaranty of the Southern Pacific was inadver- 
tently stated as being upon the notes, instead of upon the bonds se- 
curing them. With the exception of some crédits, which will be pres- 
ently mentioned, the notes held in the treasury of the United States 
were paid by the checks of the Southern Pacific. That company 
charged the amounts to the Central Pacific upon their intercompany 
accounts. 

The rule as to the persuasive force of an administrative construc- 
tion of statutes is a familiar one, and is frequently apphed, but in the 
case before us there was more than the ordinary acts of public officers 
subject to législative restraint. Hère there was a commission, com- 
posed of the very highest officiais of the government, specially created 
and charged with the adjustment of a difficult and complicated busi- 
ness that had for years engaged the attention of Congress. Limita- 
tions upon their power and conditions to be observed were expressly 
set forth in the statute, but none remotely suggesting any obstacle in 
the Anti-Trust Act. Except as to those limitations and conditions, 
plenàry power was given them. The relations between the Southern 
Pacific and the Central Pacific, long a matter of public history, nat- 
ur^lly foreshadowed the engagement of the former in any adjustment 
of the financial condition of the latter ; and additional considérations 
then affecting thé other transcontinental raiiroad companies pointed 
the same way. So natural, if not inévitable, was the settlement that 
was made that the omission of limitations now urged is most signifi- 
cant. We do not say the commission was authorized to violate or 
to sanction the violation of the act of Congress, but the adjustment 
they effected necessarily involved the question of its pertinence to the 
business in hand. The acceptance of the guaranty of the Southern 
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Pacific was a récognition that it had sufficient corporate interest in 
the Central Pacific to justify it. Without such interest its accom- 
modation guaranty of $100,000,000 of bonds of another company 
would manifestly hâve been ultra vires — a gross, indefensible excess 
of its corporate powers. Again, the acceptance of the guaranty im- 
plied a récognition of its possible natural resuit; that is to say, the 
en forcement of the rights of a guarantor against the property of a 
debtor. The addition of the stock ownership by the Southern Pacific 
to its long leasehold interest did not so change the situation as to make 
unlawful what was not so before. 

With knowledge of the settlement, and, it may be fairly presumed, 
of the détails that were public history, Congress authorized the Secre- 
tary of the Treasury to dispose of "any notes in his possession touch- 
ing the indebtedness of the Central Pacific Railroad Company to the 
United States." Act March 3, 1899, c. 427, 30 Stat. 1245. Further, 
by Act March 3, 1901, c. 831, 31 Stat. 1023, the Secretary of the 
Treasury was authorized and directed to settle claims for interest 
growing out of transportation services for the government "over non 
bond-aided lines of the Southern Pacific Company and Central Pacific 
Railroad Company by crediting" the amounts upon the Central Pacific 
installment notes. This was done. The claims were just debts of 
the government, and the législative direction to crédit those due the 
Southern Pacific upon the indebtedness of the Central Pacific was a 
récognition, in some degree, at least, of a relationship between the 
two companies that ju.çtified it. There was no other warrant or au- 
thority than that which arose from the proprietary position of the 
Southern Pacific. 

It is contended by both parties that the opinion and décision of the 
Suprême Court in United States v. Union Pacific, supra, bas a décisive 
bearing upon the case at bar. Aside from the controlling principles 
of law announced by the court and a matter presently to be mentioned, 
we do not think so. The Central Pacific was not a party to that suit, 
and though the relations between it and the Southern Pacific were 
mentioned in the opinion the références were not condemnatory, but 
were explanatory of the railroad situation and the movements of traf- 
fic. The court said, however, that nothing in its opinion should be 
considered as preventing the court below from approving or adopting 
a plan providing for the rétention by the Union Pacific of the Central 
Pacific line from San Francisco to Ogden. There is a relevance hère 
in the necessary inference that such rétention by the Union Pacific 
would not hâve been regarded as contrary to the Anti-Trust Act. On 
the record then before the court it appeared that the Union Pacific 
already controlled the line from Portland, Or., to Oranger, Wyo., and 
was largely interested in the line from San Pedro, Cal., to Sait Lake 
City, Utah. The rétention by the Union Pacific of the Central Pacific 
road from San Francisco to Ogden would bave given the former com- 
pany lines from the three important ports — Portland, San Francisco, 
and San Pedro — to connections with its main line in Utah and Wyo- 
ming. In corporate origin each of the three lines was separate and dis- 
tinct from the others and from the Union Pacific, in the same sensé as 
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the Southern Pacific and Central Pacific are corporately separate. With 
steamship connections with the Orient, the three lines were theoretical- 
ly, at least, competitors for foreign traffic destined through those ports 
eastward to the interior of the United States or to the Atlantic seaboard. 
But the control of ail of them by the Union Pacific was evidently not 
deemed a suppression of compétition sufficiently direct and appréciable 
to be répugnant to the Anti-Trust Act. The situation considered by 
the court in that case is not greatly différent in its ultimate significance 
from the case at bar. If the Anti-Trust Act be construed to reach 
proprietary relations, as distinguished from those of a mère continu- 
ons operating character, formed long prior to its passage, whereby di- 
vergent or tangential lines of road to widely separated gateways or 
points in the currents of traffic movement are held in a single owner- 
ship or control, its enforcement accordingly would hâve such a de- 
structive effect upon established, accepted railroad Systems of the 
country that their inclusion within the intent of Congress may wel! 
be doubted. 

After the décision of the Suprême Court that the combination of 
the Union Pacific and the Southern Pacific was unlawful, those com- 
panies, to meet the suggestions of the Attorney General, incorporated 
in the plan to dissolve the combination provisions for the surrender by 
the Southern Pacific to the Union Pacific of ail the Central Pacific 
lines except one from Northern California to the northem state line 
and a branch therefrom into Oregon. Thèse provisions were in ex- 
cess of the mandatory requirements of the Suprême Court, and their 
consummation depended upon the approval of the Railroad Commis- 
sion of California. Upon a considération of them the Commission ex- 
pressed the belief that the arrangement would "not substantially bene- 
fit the shippers of transcontinental freight either in rates or in serv- 
ice," and that it would be a distinct détriment to local commerce with- 
in the State. However, the Commission made certain modifications 
and conditions as to features within its jurisdiction ; but the railroad 
companies were unable to agrée to them, and that part of the plan was 
abandoned. The failure to agrée was foUowed by this suit to separate 
the Southern Pacific and the Central Pacific, but we think the doubts 
of the California Commission would apply with equal force to the 
resuit now sought to be accomplished. It may be observed in this 
connection that this case of the government, unlike others of similar 
character, finds little, if any, support in testimony from complaining 
shippers or the public generally. 

[5] Finally, it is contended that the control of the Central Pacific 
line from San Francisco to Ogden by the Southern Pacific is in viola- 
tion of the Pacific Railroad Acts. The proofs show no foundation in 
fact fpr this contention. When this suit was brought, and since, the 
line was being maintained and operated in every particular required 
as a part of a continuons railroad from the Missouri river to the Pa- 
cific Coast. In conjunction with the Union Pacific there were through 
rates, through billings, and through freight, passenger, and mail trains. 
There were no criticisms of the track, the service, or the schedules. 
The government and the public were being served adequately. Those 
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statutes require physical connection with the Union Pacific to make 
a through line and the furhishing of equal advantages and facilities 
as to rates, time, and transportation without discrimination of any 
kind. If those requirements are met, it does not seem material whether 
they are performed by the Southern Pacific as lessee and stockholder 
or by the Central Pacific independently. 
The pétition is dismissed. 

CARIyAND, Circuit Judge (dissenting). It is difficult to détermine 
from the opinion of the majority exactly upon what ground or grounds 
the bill in this case is dismissed. The opinion states that: 

"Prlor to the stock acquisition in 1899 and since there never was a time, in 
our opinion, when there was in any real substantlal sensé 'a natural and 
existtng compétition in intei-state commerce' between the Southern Pacific 
uud the Central Pacifie within the latent of the Anti-Trust Act. * • * 
ïhat compétition of the kind inentioned might now resuit from an enforeed 
independence of the two companies and a séparation of their railroads may 
be true, but we do not think the statute was intended to create compétition 
by destroying a proprietary relation formed long before its passage and by the 
very means of which a railroad System has been brought into existence." 

If the language first quoted means natural and existing compétition 
in fact, then it is entirely consistent with the claim of counsel for the 
United States, which is that no such compétition existed or could 
exist by reason of the common control since 1899 of the Central 
Pacific by the Southern Pacific. If the language means that there 
could be no compétition between the two railroad Systems, then the 
language is inconsistent with the language which foUows, wherein it 
seems to be conceded that but for the common control there would 
be compétition. As the breaking up of an unlawful combination does 
not create natural compétition, but simply removes the barriers which 
prevent the free flow of interstate commerce, the concession tlaat there 
might be compétition if the combination was broken is also a conces- 
sion that there is natural compétition which is suppressed by reason of 
the control of the Central Pacific by the Southern Pacific. 

The combination which is complained of in this case is alleged to 
hâve originated in 1899 in the acquirement of ail the stock of the 
Central Pacific by the Southern Pacific. The fact that prior to the 
passage of the Anti-Trust Law there had been a practical control of 
the Central Pacific by the Southern Pacific through a leasing arrange- 
ment in no way validâtes the présent combination, if it be unlawful. 
Standard Oil Co. v. United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 
L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734; United 
States V. American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632, 55 
L. Ed. 663 ; United States v. Trans-Missouri Freight Association, 
166 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 1007; United States v. 
Delaware & Hudson Co., 213 U. S. 366, 29 Sup. Ct. 527. 53 L. Ed. 
836; Philadelphia, Baltimore & Washington R. R. Co. v. Schubert, 
224 U. S. 603, 32 Sup. Ct. 589, 56 L. Ed. 911; Waters-Pierce Oil 
Co. V. Texas, 212 U. S. 86, 29 Sup. Ct. 220, 53 L. Ed. 417; United 
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States V. Kissel, 218 U. S. 601, 31 Sup. Ct. 124, 54 L. Ed. 1168; Ai- 
mour Packing Co. v. United States, 209 U. S. 56, 28 Sup. Ct. 428, 
52 L. Ed. 681. 

There does not seem to be any conflict in the authorities upon this 
proposition. The évidence in the record in my opinion establishes be- 
yond question that the Southern Pacific, extending from San Fran- 
cisco Bay to New Orléans, with its steamship connection with New 
York, is a natural competitor of the Central Pacific, both as to Cal- 
ifornia-Atlantic Seaboard freight and central and western United 
States freight to and from California. A mère inspection of the dif- 
férent routes over which interstate commerce is moved through the 
El Paso and Ogden gateways would seem to show that the two roads 
are natural competitors. If they are competitors, and the Southern 
Pacific, as it is admitted, controls the Central Pacific, it follows that 
the free flow of interstate commerce is restrained. United States v. 
Union Pacific Railroad Co., 226 U. S. 61, 33 Sup. Ct. 53, 57 L. Ed. 
124; Northern Securities Co. v. United States, 193 U. S. 197, 24 Sup. 
Ct. 436, 48 L. Ed. 679. 

I do not think the évidence shows that the Central Pacific and the 
Southern Pacific were created originally and Tiave always continued 
to be one System. They hâve always been and are now operated as 
separate Systems. The settlement by the United States of the debt 
of the Central Pacific in 1899 cannot be held to estop the United States 
from insisting at this time that the combination between the two roads 
is in violation of the Anti-Trust Act. It is not remarkable that in the 
proceedings resulting in the settlement, so far as they appear of rec- 
ord, the Anti-Trust Law was not referred to, as little attention was 
given in those days to the Anti-Trust Law of July 2, 1890. 

Finally, I am unable to reconcile the décision of the Suprême Court 
in the case of United States v. Union Pacific Railroad Co., 226 U. 
S. 61, 33 Sup. Ct. 53, 57 L. Ed. 124, with the conclusion reached by 
the majority in this case. The Union Pacific and the Central Pacific 
constitute one transcontinental line from Omaha, Neb., to the Pacific 
Coast. Of course, it would not be objectionable for the Union Pa- 
cific to control the Central Pacific, so far as anything in the record 
in this case is concerned, because it would simply be the same througli 
line, with no compétition involved as between thèse two roads ; but 
the Suprême Court held in the case cited that the control of the South- 
ern Pacific by the Union Pacific was a combination in restraint of 
commerce that should be broken up. 

In this case the Southern Pacific, which the Suprême Court held 
was in compétition with the Union Pacific, controls the Central Pa- 
cific, or another section of the through line from Omaha to the Coast. 
How is the decree of the Suprême Court in the Union Pacific Case 
to become effective, with the competitor of the Union Pacific control- 
ling the Central Pacific? If it was unlawful for the Union Pacific, 
being one section of the through line, to control the Southern Pacific, 
why is it not unlawful for the Southern Pacific to control the other 
section of the through fine. It is said in the opinion that there is no 
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évidence of complaint by shippers of the alleged unlawful combina- 
tion. The Attomey General, in instituting this action, represents the 
pubHc, including shippers. 

For thèse reasons, briefly stated, I dissent from the conclusion 
reached by the majority. 



CITT OF SEATTLE v. GREAT NORTHEEN RT. CO. et aL 

(District Court, W. D. Washington, N. D. September 17, 1913.) 

No. 2531. 

1. Bemoval of Causes <©=>107(5)— Motion fob Remand— Affidavit. 

In dlsposing of a motion to remand, where its décision dépends upon 
facts not apparent of record, affldavlts may be considered, for it Is Im- 
portant that the court should, at the earliest opportunity, détermine the 
jurlsdictlonal fact, so that the parties may Utigate tlie issue in proper form. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 228.1 

2. Removal of Causes iSs=31— Eight to RemovaL— Necessary Pabties. 

A railroad corporation organlzed under the laws of Washington con- 
structed a tunnel in the dty of Seattle and conveyed its franchise and 
right of way, including the tunnel, to nonresident railroad corporations, 
completely divesting itself of ail control over such property. Const. Wash. 
art. 12, § 8, déclares that no corporation shall lease or alienate any fran- 
chise so as to relieve the franchise or property held thereunder from the 
liabillties of the lessor or grantor, lessee or grantee, contracted or incur- 
red during the opération, use, or enioyment of such franchise. After the 
expiration of a period longer than tne period of limitations prescribed for 
actions for waste or trespass, the city of Seattle sued the railroad Com- 
pany whlch constructed the tunnel and the grantees for damages caused 
by its construction and maintenance. The suit, whlch was begun in the 
State court, was by the nonresident companles removed to the fédéral 
court on the ground of diversity of citizenship, it being clalmed that the 
Washington company was not a necessary or Indispensable party. Held, 
that as the constltutional inhibition upon transfer does not apply to a 
transfer relleving the corporation making It from liabllity. but prohibits 
such a transfer as wlll relieve the franchise or property from llabillty, 
the Washington corporation was not a necessary or Indispensable party, 
limitations against any action agalnst it having run, and hence the non- 
resident corapanîes were entltled to remove the cause. 

[Ed. Note. — ^Por other cases, see Removal of Causes, Cent. Dig. § 71.] 

3. Limitation of Actions <S=>55(5) — Running op Statute. 

Where a Washington corporation which constructed a tunnel through 
the city of Seattle transferred Its franchise and rlght of way, including 
the tunnel, to other railroad companles, no action for injuries occasioned 
by the construction and maintenance of the tunnel can be maintained 
against it more than three years after the transfer. Rem. & Bal. Code Wash. 
§ 159, subd. 1, and section 165, respectively, declaring that an action for 
waste or trespass shall be commenced within three years, and that an 
action for relief not otherwise provided for shall be commenced within 
two years after accrual. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 303.] 

4. Removal of Causes ®=3l00 — Right of Removal. 

Where défendant has a rlght to removal, the fédéral court will not re- 
mand a cause though plalntlff in the state court in good faith joined 
as a party défendant one not necessary to the disposition of the case. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 213.J 

^zsToT other cases see same topic & KEV-KUMBER in ail Key-Numbered Digests & Inâexea 
239 F.— 64 
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At Law. Action by the City of Seattle against the Great Northern 
Raiiway Company and others, begun in the state court and removed 
to the fédéral court. On motion to remand. Motion denied. 

James E. Bradford, Corp. Counsel, and Howard M. Findley, Asst. 
Corp. Counsei, both of Seattle, Wash., for plaintiff. 

C. H. Winders, of Seattle, Wash., for défendant Northern Pac. Ry. 
Ce. 

F. V. Brown and F. G. Dorety, both of Seattle, Wash., for other de- 
fendants. 

NETERER, District Judge. The city of Seattle brought this action 
against the Great Northern Raiiway Company, a corporation, North- 
ern Pacific Railroad Company, a corporation, and Seattle & Montana 
Raiiway Company, a corporation. It alleged, in substance, that it is 
a municipal corporation organized under the laws of the state of Wash- 
ington; that the Great Northern Raiiway is a corporation organized 
under the laws of Minnesota; that the Northern Pacific Railroad 
Company is a corporation organized under the laws of Wisconsin ; 
that the Seattle & Montana Railroad Company is a corporation organ- 
ized under the laws of Washington ; that the plaintiff is the owner of 
block 19, situated on the northeast corner of Madison street and Fourth 
avenue ; that upon this property is a building of stone, brick, concrète, 
and Steel construction, known as the Seattle Public Library ; that the 
building is used by the gênerai public as and for a gênerai library build- 
ing, and is intended for no other purpose ; that during the "year 1904 
the défendants constructed a tunnel, for the purpose of laying down, 
constructing, maintaining and operating sundry raiiway tracks through 
the same, along, across, and beneath certain streets, avenues, and al- 
leys, and, among others, under the surface of and in the said Fourth 
avenue in front of block 19, and hâve ever since operated and maintain- 
ed the same." It is further alleged: 

"That by reason of the négligent, careless, and unskUlful manner In 
which said tunnel was constructed by sald défendants, and the négligent, 
careless, and unsklllful manner in which said défendants hâve operated and 
maintained sald tunnel, the sald Fourth avenue has sunk and been depressed 
below the established grade thereof, and the sald block 19 has been under- 
mined and deprived of Its natural and latéral support, thereby causlng the 
earth on plalntiff's sald premises to cave in, slip, sllde, and move, and the sup- 
port and foundations of said building and the ornamental and retainlng walls 
about and In front thereof, and the stone and concrète walks, terraces, and 
approaches thereto to crack, settle, become dlsplaced, damaged and destroyed, 
and the bonds of sald building to sever, and the walls, partitions, floors, roof, 
tillng, plasterlng, plumbing, and the entire structure to be cracked, broken, 
racked, damaged, and destroyed, on account of which the value of plalntlfC's 
sald premises has been greatly lessened and the use and occupation thereof 
impaired and dlminished." 

Judgment is prayed for $450,000. The défendant Seattle & Mon- 
tana Railroad Company, in its answer, admits that it constructed the 
tunnel, and dénies ail other allégations in the complaint, and "specific- 
ally dénies that it has, at any time since the 26th day of November, 
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1907, owned, operated, or maintained the said tunnel, railroad tracks, 
right of way, or any of the property or facilities located in said tunnel 
or connectée! therewith," and, further answering, the défendant al- 
lèges : 

"That ail of the matters and thlngs complained of by the plaintiff in said 
complalnt occurred, If at ail, more than two years prior to the commence- 
ment of this action, and that the plaintlfE's cause of action hereln If any it 
had, accrued to It more than two years prlor to the commencement of this 
action, and that none of the acts, injuries, or damage alleged in said com- 
plaint occurred or happened within the period of tvi-o years immediately pre- 
ceding the commencement of this action." 

The défendants Great Northern Raihvay Company and the North- 
ern Pacific Raiiway Company presented a pétition for removal to this 
court, in which they allège : 

That the Great Northern Kailway Company Is a corporation of the state of 
Minnesota, wlth its principal place of business at St. Paul in said state, and 
the Northern Pacific Raiiway Company Is a corporation of Wisconsin, wlth 
its principal place of business at Madison, and "that the controversy in 
this action and every issue of fact and law therein is whoUy between citizens 
of différent states, and which can be f uUy determined as between them ; that 
is to say, the plaintiff, the city of Seattle, and the défendants Great Northern 
Raiiway Company and Northern Pacifie Raiiway Company." 

The pétition further avers: 

"That the défendant Seattle & Montana Railroad Company • • • is uot 
now the owner of the railroad, or any portion of the railroad or railroad 
facilities, or of the said tunnel or any of the right of way, or anything per- 
taining thereto, mentioned in said complaint," nor bas it been interested in 
any way since the 26th day of November, 1907, and that the "Great Northern 
Raiiway Company and the Northern Pacific Railroad Company hâve owned. 
operated, and maintained the said tunnel and the railroad therein and the 
right of way thereof, and that no other persons or corporations whatever hâve 
been interested or taken part in the ownership, opération, or maintenance 
of said railroad, right of way, or tunnel, since said date." 

The pétition further avers that a deed, transferring ail interest from 
the Seattle & Montana Railroad Company in ail of said right of way, 
raiiway, and tunnel property to the other défendants, was filed for 
record in the office of the auditor of King county, on the 28th day of 
January, 1908, and has been recorded therein, and further avers : 

That the Seattle & Montana Raiiway Company has been joined as a party 
défendant in this action improperly and fraudulently, for the sole purpose of 
defeating the Jurisdiction of the District Court of the United States for the 
Western District of Washington, Northern Division, and for preventing the 
removal of said action from the state court ; "that said plaintiff had not at 
the time of the commencement of this action, and has not since had, and has 
not now, any reason whatever to believe, or any reasonable grounds of es- 
tablishing, any facts Connecting the Seattle & Montana Railroad Company 
with the cavTse of action herein, and has not now, or has it had, any reason- 
able grounds to believe that a cause of action against said Seattle & Montana 
Railroad Company exists now, or existed at the time of tlie commencement of 
this action, arising out of the facts set forth in said complaint." 

A proper bond, with the said pétition for removal, was filed, and an 
order of removal was entered by the state court. The plaintiff has 
filed its motion to remand the case to the state court "on the ground : 
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That the complalnt shows that the Seattle & Montana Railroad Company is 
a corporation organized and existing under and by virtue of the laws of the 
State of Washington, and is a proper, necessary, and indispensable party de- 
fendant; that there is not involved in this action a controversy which is 
whoUy between the citizens of another state on the one side and citizens of 
the state of Washington on the other side which can be fuUy detennined as 
between them; "that there is not a fraudulent jolnder of parties défendant, 
made for the purpose of preventing a removal to this court; that upon the 
face of the record the petitioning défendants are not entitled to hâve said 
cause removed to the fédéral court for trial." 

Upon the argument of the motion to remand, the nonresident rail- 
road companies offered in support of their contentions, as a matter 
to be considered by the court in this hearing, ordinances of the city 
of Seattle Nos. 9116 and 10545, and aiso prescnted certified copies of 
deeds wherein the Seattle & Montana Railroad Company, Washing- 
ton corporation, is the grantor, and the Northern Pacific Railway Com- 
pany and Great Northern Railway Company, respectively, défendants, 
are grantees, in which properties in issue, including the tunnel, 
were sold to the said railway companies. Thèse deeds are acknowl- 
cdged on the 26th day of November, 1907. They also presented a 
certified copy of assignment of the franchises, which were granted, 
under the ordinance referred to, to the Northern Pacific Railway Com- 
pany and the Great Northern Railway Company. Thèse assignments 
were filed in the city comptroller's office of the city of Seattle on the 
30th of March, 1908, and June 1, 1908, respectively. The said défend- 
ants also presented affidavit of F. S. Guthrie, who swears: 

That he has, since the month of .Tanuary, 1910, been superlntendent of ter- 
minais for the Northern Pacific iind Great Northern Railways; "that as such 
superintendant he has been directly in charge and control of the l'ailway 
tunnel under that portion of Foiirth avenue passing in front of the Seattle 
Public Library Building and referred to in the pleadings in the above-entitled 
action ; that as such superlntendent, and at ail of said tlmes, affiant has had 
charge of the maintenance of said tunnel and of ail repairs to said tunnel, and 
with the opération of ail trains in or tbrough the same; that as such super- 
lntendent affiant has been employed and paid by the Great Northern Kailway 
Company and Northern Pacific Railway Company alone, and has reported to 
and acted under the direction of officiais of said companies only, and that ail 
bills for the maintenance, repair, and opération of said tunnel hâve been pald 
by said companies ; that during said time the Seattle & Montana Railroad 
Company has not directly or indirectly operated any train or trains in or 
tbrough said tunnel or taken part in the maintenance or repair of the same, 
and has not exercised any control whatever over the same." 

L. C. Gilman déposes and says : 

"That in the month of November, 1907, he was attorney for the Seattle & 
Montana Railroad Company and the Great Northern Railroad Company in 
Seattle, Wash. ; that during said month said Seattle & Montana Railroad 
Company conveyed to the Great Northern Railway Company and the Northern 
Pacific Railway Company ail of its property of every kind whatever in the 
state of Washington, Including ail its right, title, and interest in or to the 
Seattle tunnel referred to in the pleadings hereln, and the franchises under 
which the same was constructed; that affiant was then, and ever since has 
been, familiar wlth the affairs of said Seattle & Montana Railroad Company as 
its attorney, or one of its officers, and that said company has not since the 
month of November, 1907, operated as a railroad company in the state of 
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Washington, nor maintained any business whatever in tlie state of Washington, 
nor maintained any office therein ; that since sald date ail of the business 
formerly transacted by the Seattle & Montana Railroad Company, Includlng 
the maintenance and opération of said Seattle tunnel, has been carried on 
by and in the name of the Great Northern Rallway Company or the Northern 
Pacific Railway Company, and that it is a matter of common knowledge 
and notoriety that said Seattle & Montana Railroad Company has not been 
operating or maintaining said tunnel, or otherwise engaged in business In 
the state of Washington since the month of November, 1907." 

F. V. Brown swears: 

"That for more than three years iast past he has been empioyed as attorney 
for the Seattle & Montana Railroad Company in every action whlch has been 
bronght agalnst said company in the state of Washington, and in any other 
légal matters which hâve arisen in said state affecting sald company, and 
that he has been familiar wiOi the affalrs of said company in said state during 
eaid time, and that said company has not maintained an office or engaged in 
business in the state of Washington during said time, and has had no con- 
nection whatever during said time with the opération or maintenance of the 
Seattle Tunnel referred to in the pleadings in thls action, and that it has 
been a matter of common knowledge and notoriety that said tunnel has been 
maintained and operated during said time exclusively by the Northern Pacific 
and Great Northern Railway Companles, and not either wholly or in part by 
the Seattle & Montana Piailroad Company." 

No affidavits or proof controverting thèse affidavits were filed or of- 
fered. Formai objection was made to the considération of the affida- 
vits by the court. 

Il] There seems to bc some diversity of opinion among courts 
upon the question of the considération of affidavits upon the hearing 
of a motion to remand, or objection to the jurisdiction of the court. 1 
think the greater weight of authority is in favor of such practice. The 
better reason is that it should be donc. Tt is a matter of much im- 
portance and a court should at the earliest opportunity détermine such 
jurisdictional fact, so that the parties may litigate the issue in the 
proper forum, and frequently save much time and money and not need- 
lessly consume the time of the court in a fruitless investigation in or- 
der to find what could hâve been ascertained at the inception of the 
inquiry; and, if reasonable min ds could not differ as to the fact, a 
court should not hesitate to retain jurisdiction. The Suprême Court, 
in Wecker v. National Enameling Co., 204 U. S. 176, 27 Sup. Ct. 184, 
51 L. Ed. 430, 9 Ann. Cas. 757, recognizes such practice. 

[2, 3] The only question for the court to détermine in this case is 
whether the Seattle & Montana Railroad Company is an indispensa- 
ble party to the controversy in this action, and made a party in good 
faith, or was it improperly and fraudulently joined as a party défend- 
ant for the purpose of depriving the Great Northern Railway Com- 
pany and the Northern Pacific Railway Company, citizens of other 
States, from seeking the forum of the fédéral courts in this controver- 
sy. The plaintiff contends that the Seattle & Montana Railroad Com- 
pany, being a corporation of the state of Washington, and the original 
grantee of franchises (copies of the ordinances of which were admit- 
ted upon the hearing of the motion to remand and are a part of the 
record), is precluded by the provisions of article 12, § 8, of the Consti- 



1014 239 FKDERAL REPORTER 

tution of Washington from relieving itself of liabjlity, because of the 
acts complained of, by transfer and sale. This section reads: 

"No corporation shall lease or allenate any franchise, so as to relieve tlie 
francliise, or property held thereunder, from the liabilities of the lessor or 
grantor, lessee or grantee, contractée! or incurred in the opération, use. or 
enjoyment of such franchise or any of Its privilèges." 

The ordinances which were oiïered upon the hearing, and the trans- 
fers and assiguments which were introduced, conchisively estabHsh 
to my mind that the Seattle & Montema Railroad Company, a cor- 
poration, divested itself of ail interest of eveiy kind and character in 
the franchises granted under the ordinances, and ail of the railroad 
lines and interests, including every interest in the tunnel in issue in 
this case, in November, 1907, and that since that time it has had no in- 
terest in the tunnel, or the railroad lines operated through the tun- 
nel, had nothing to do with the opération of the road, contributed 
nothing to the maintenance of the tunnel or the opération of the line 
of railway, had divested itself of ail and every obligation so far as 
the maintenance of tlie tunnel or any relation to it is concerned, and 
that plaintiff knew such fact at the time of bringing this action and 
liad known it for a long time prior thereto. A reading of section 8, art. 
12, will force the conclusion that it places no burden upon the railroad 
Company as an entity. The inhibition is placed upon the franchise, and 
no transfer shall be made in such a way as to "relieve the franchise, 
or property held thereunder, from the liabilities of the lessor or gran- 
tor, lessee or grantee, contracted or incurred in the opération, use, 
or enjoyment of such franchise or any of its privilèges." While no ac- 
tion could be maintained against the Seattle & Montana Railroad be- 
cause of the statute of limitations, the property and franchises are 
liable for every obligation charged or incumbrance which can inure to 
or resuit from the opération of the lines of railway or the tunnel, and 
no attempt has been made to transfer the franchises or railway in such 
a way as to defeat or change the purpose of the original grant or to 
lessen the beneficiary interest that would naturally and necessarily re- 
suit to the public by reason of the granting of the franchise. The case 
of Illinois Cent. Ry. Co. v. Sheegog, 215 U. S. 309, 30 Sup. Ct. 101. 
54 h. Ed. 208, is not applicable hère, because the court there discusses 
the relation of lessor and lessee, rather than that of grantor and 
grantee. A reversionary interest in the road in the other company was 
still subject to exécution. To the same effect was the holding of the 
Suprême Court of the United States in Chicago & Northwestern Rail- 
way Co. V. Crâne, 113 U. S. 424, 5 Sup. Ct. 578, 28 L. Ed. 1064. The 
allégations in the complaint against the Seattle & Montana Railroad 
Company are in gênerai connection with the other défendant compa- 
nies; there is no allégation showing any spécial liability either be- 
cause of any act of omission or commission. 

It must be conceded that the liability, if any exists against either of 
the défendant companies, is for some act either donc or omitted where 
a duty is imposed within the period of limitation within which an 
action could be prosecuted under the laws of the state of WashingtoiL 
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Section 159, Rem. & Bal. Code, subdiv. 1, provides that "an action for 
waste or trespass upon real property" shall be commenced within three 
years. Section 165 provides: 

"An action for relief not hereinbefore provided for shall be commenced with- 
in two years after the cause of action shall hâve accrued." 

Either the two or the three year limitation would apply m this case. 
In an action to recover damages resulting from the conséquences of 
the construction and opération of the tunnel in issue in this case, in the 
case of Welch v. Seattle & Montana Railroad Co., 56 Wash. 97, 105 
Pac. 166,^26 L. R. A. (N. S.) 1047, the Suprême Court of Washing- 
ton held that the period of limitation within which the action must 
be commenced is two years. The Seattle & Montana Railroad Com- 
pany having transferred ail of its interest in the railway and tunnel 
in 1907, cannot be held for damages for négligent opération or any act 
of omission in providing latéral support, or in the opération of the 
railway lines through the tunnel, which would injuriously affect the 
property of the plaintiff. 29 Cyc. 476; St. Louis, L M. & S. Ry. Co. 
V. Dooley, 70 Ark. 389, 67 S. W. 1012 ; Upp v. Darner, 150 lowa, 403, 
130 N. W. 409, 32 L. R. A. (N. S.) 743, Ann. Cas. 1912D. 574. 

[4] While the plaintiiï may, in good faith, proceed in the state 
court upon a cause of action which it allèges to be joint, it is equally 
true that the fédéral court will not sanction devices intended to pre- 
vent a removal to the fédéral court where one has a right to such re- 
moval, and should be equally ready to protect the right to proceed 
in the fédéral court as to permit the state court in a proper case to 
retain its own jurisdiction. Clark v. Chicago, R. I. & P. Co. (D. C.) 
194 Fed. 505 ; Wecker v. National Enameling Co., supra ; McGarve-v 
V. Butte Miner Co. (D. C.) 199 Fed. 671. 

From a considération of the record in this case the conclusion is 
inévitable that the Seattle & Montana Railroad Company is not a "nec- 
essary or proper party to this controversy," and that such fact was 
known to plaintiiï prior to bringing this action, and was made a party 
défendant for the purpose of preventing the nonresident défendante 
from entering the fédéral forum with this litigation. 

An order may be entered denying the motion to remand. 
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In re UNITED GROCEET CO. 
(District Ctourt, S. D. Florlda. January 16, 1017.) 

1. Bankrtjptct ig=»47 — Voluntart Prooeedinos — Objections— Rig ht ot» 

Ckeditobs. 

Oreditors of a corporation hâve no rlght to contest the adjudication In 
voluntary bankruptcy of the corporation on the ground that the directors 
had no authorlty to flle the pétition and that tlieir purpose was to avoid 
liability In a suit by stoclîholders. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 41, 42.] 

2. Bankbuptoy <g=>43 — Voluntary Proceedings — Right to Institute — Di- 

KECTORS OF Corporation. 

Under Comp. Laws Fia. 1914, § 2663, provldlng that the business of a 
corporation shall be condueted by certain officers and the board of direc- 
tors, the directors hâve authorlty to file on behalf of the corporation a 
voluntary pétition in bankruptcy, notwlthstandlng the provisions regu- 
lating the dissolution of corporations, since the bankruptcy of a corpora- 
tion is not the équivalent of its statutory dissolution, and the proceed- 
Ings for such dissolution hâve no application to bankruptcy proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 38.] 

3. Bankbuptct <g=>43 — Voluntabt Proceedi^tos — Kequisites — Insolvenct. 

The solvency or Insolvency of a corporation petltionlng for voluntar.>- 
bankruptcy is not materlal. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 38.] 

4. Bankruptcy <S=320(1) — Concurrent Jubisdiction — State and Fï;derai- 

Courts. 

In cases of concurrent jurisdiction, where the state court has acquired 
possession of the res, the United States court will not exercise jurisdic- 
tion to dlsturb such possession, and in such cases aetual corporeal posses- 
sion through an ofiScer is not necessary. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 1331.] 

5 Bankeuptcy <®=»51 — ^Voluntary Proceedings — Vacating Adjudication — 
Pendency of Suit Aoainst Directors. 

An adjudication in voluntary bankruptcy proceedings by a corporation 
will not be set aside on pétition by stockholders, alleging that the pro- 
ceedings vrere fraudulently instituted by the directors to avoid liability 
in a suit begun against them by the stockholders, In whlch the corpora- 
tion -was a nominal party, to recover assets of the corporation, wasted by 
the directors, in which the appointment of a recelver was asked, where 
no receiver had yet been appointed, slnce the ereditors of the corpora- 
tion, for whose beneflt the bankruptcy proceedings are condueted, are not 
interested in the management of the corporation, unless the other assets 
prove Insufflclent to pay their claims, and the pendency of the bankruptcy 
proceedings will not interfère with the prosecutlon of the stockholders' 
suit against the directors, in view of Bankr. Aet .July 1, ISOS, c. 541, § 4. 
30 Stat. 547 (Comp. St. 1913, § 9588), provldlng that the bankruptcy of a 
corporation shall not release Its officers and directors from any liability 
under the laws. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 49.] 

In Bankruptcy. In tlie matter of the voluntary proceedings for the 
adjudication of the United Grocery Company as a bankrupt. On mo- 
tion to dismiss a pétition by minority stockholders and ereditors to 
vacate the adjudication. Motion granted, and pétition dismissed. 

®=3For otber cases see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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H. L. Andersen, of Jacksonville, Fia., for petitioners. 
Marks, Marks & Holt, of Jacksonville, Fia., for respondents, officers 
and directors of United Grocery Company. 

CALL, District Judge. On January 3, 1917, the bankrupt filed its 
pétition to be adjudged a bankrupt ; the pétition being signed by the 
bankrupt, through its président and secretary, and the seal of the cor- 
poration affixed. The pétition allèges the jurisdictional facts, and 
has attached to it as an exhibit a copy of a resolution passed by the 
board of directors authorizing the filing of the pétition by the officers. 
On January 4, 1917, an adjudication in voluntary bankruptcy was 
made by the judge of this court, upon this pétition, a receiver was 
appointed, and référence made to the référée. On January llth a 
pétition was filed by certain of the stockholders of the corporation, 
joined by three creditors, praying that the adjudication upon said pé- 
tition and ail proceedings thereunder be vacated and dismissed, etc. 

This pétition allèges that the petitioners are stockholders owning 
833 shares of the capital stock of the corporation, of the par value of 
$83,300; that the corporation is net insolvent; that certain of the 
petitioners on December 27, 1916, filed a bill in chancery in the statc 
court of Duval county. Fia., charging mismanagement and fraudulent 
conduct on the part of the officers and directors of the corporation, and 
praying for a receiver of the property of the corporation and other 
relief ; that the hearing upon the application for a receiver had been, 
by one of the circuit judges of Duval county, set for hearing on Jan- 
uary 6, 1917, and subpœnas issued and served upon the officers and 
directors to appear and bring the books and records of the corpora- 
tion before the circuit judge on said day; that said directors met in 
spécial session on January 3, 1917, and passed the resolution attached 
to the voluntary pétition, in order to defeat action commenced in the 
State circuit court and avoid the discovery there sought; that the ac- 
tion was not authorized by the shareholders, and that the notice of 
the meeting of the stockholders in annual meeting had been called for 
January 16, 1917; that there was no occasion for the action of the 
directors ; and that no légal notice was given ail the directors of said 
meeting of the directors, at which the resolution was passed, but 
that the meeting was secretly held and the resolution passed for the 
fraudulent purposes set out. A copy of the bill filed is attached and 
by appropriate words made a part of the pétition. Three creditors of 
the corporation adopt the allégations and prayers of the pétition. 

The bill of complaint filed in the state circuit court shows the com- 
plainants are stockholders in the corporation, and charges varions 
fraudulent acts and violations of the trust resting upon directors of 
corporations; that the directors had by fraudulent acts wasted and 
misappropriated the assets until at the time of the filing of the bill the 
assets were not sufficient to pay the debts of the corporation ; that the 
complainants could get no relief because the directors and officers 
would re-elect themselves and thus perpetuate their management, and 
other charges that the stock held by such directors was fraudulently 
obtained and should be declared held in trust for the corporation. This 
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bail then prayed for relief of varions kinds, and also for a receiver 
for ail the property of the corporation. The pétition does not allège 
service of subpœna upon the défendants, but does allège, as above 
noted, that a time had been set by one of the circuit judges for héaring 
the application for the appointment of a receiver as prayed by the 
bill. 

A rule to show cause why the pétition should not be granted was 
issued and served upon the officers and directors of the corporation, 
returnable on the 15th of January, 1917. Upon that day and at the 
time mentioned in the rule the respondents filed a motion to dismiss 
and answers to the pétition. The hearing was had upon the motion 
to dismiss the pétition, which contains 17 grounds. I will not notice 
the ground specifically. 

[1] The first question to be decided is: Hâve the three creditors 
adopting the pétition of the stockholders a right to contest the volun- 
tary adjudication? This question must be answered in the négative,, 
on the authority of In re Ives, 113 Fed. 911, 51 C. C. A. 541 ; In re 
Guanacevi Tunnel Co., 201 Fed. 316, 119 C. C. A. 554; Johnson v. 
Norris,_190 Fed. 463, 111 C. C. A. 291, L. R. A. 1915B, 884. Other 
cases might be cited to the same effect. 

[2] The next question arising for décision is: Hâve the board of 
directors of a corporation in this state the right to file a voluntary pé- 
tition in bankruptcy? This question must be answered in the affirm- 
ative. The law of Florida provides that the business of the corpora- 
tion shall be conducted by certain officers and the board of directors, 
and provides for the élection of the board by the stockholders. Sec- 
lion 2663, Compiled Laws of Florida. The only ground upon which 
it could be urged that this power does not exist in the state with the 
board of directors is the provision for dissolving the corporation. But 
it lias been held, and properly so, that the bankruptcy of the corpora- 
tion is not équivalent to the statutory dissolution, and the proceedings 
for such dissolution hâve no application to bankruptcy proceedings. 
In re Guanacevi Tunnel Co., supra ; Rudebeck v. Sanderson, 227 Fed. 
575, 142 C. C. A. 207. 

[3] The next question is the eflfect of the allégations in the péti- 
tion that the corporation is solvent and no exigency had arisen to re- 
quire the bankruptcy proceedings. The solvency vel non of the cor- 
poration is not material in a voluntary pétition. In re Lachenmaier, 
203 Fed. 32, 121 C. C. A. 368 ; In re Russell Wheel & Foundry Co. 
CD. C.) 222 Fed. 569. 

[4] The pétition also contends that, suit having been commenced in 
the state circuit court before the filing of the voluntary pétition in 
bankruptcy, this court should refuse jurisdiction in this matter. I 
recognize the doctrine that in cases of concurrent jurisdiction in state 
and United States courts, if the state court has acquired possession of 
the res, the United States court will not exercise jurisdiction to dis- 
turb such possession. I recognize, also, that in such cases actual cor- 
poreal possession through an officer is not necessary. If the proceed- 
ing is brought for the purpose of acquiring such possession, the court 
in which the proceeding is first instituted will proceed to administer 
the same. 
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[5] The Bankruptcy Act vests in the bankruptcy court the exclusive 
jurisdiction to administer the assets of the bankrupt estate. The pé- 
tition is silent as to whether process had issued upon the bill of com- 
plaint, but does state that notice of the hearing on the application for 
a receiver had been given. There had been no appointment of such 
receiver, and consequently no officer of the state court is hère making 
application to hâve the property delivered to him. 

The principal ground urged by petitioners at the heâring for deny- 
ing the motion to strike is the allégations of fraudulent intent on the 
part of the directors in passing the resolution authorizing the filing of 
the pétition, and the fear expressed that the directors will hâve suffi- 
cient influence with the creditors to hâve an improper man named as 
trustée at the meeting of the creditors. The allégation in the pétition 
of the solvency of the corporation, when considered as a badge of 
fraud on the part of the directors in their instituting bankruptcy pro- 
ceedings, is very much weakened, if not nullified, when the bill of 
coniplaint, a copy of which is attached to and made a part of the pé- 
tition, is considered. Under the showing made by this bill the corpo- 
ration was insolvent and unable to pay its debts, and if in that con- 
dition it was proper that the directors should hâve taken the course 
pursued. It was also contended that the resolution was passed at 
a spécial meeting of the board, and that the resolution was adopted by 
five out of seven members, without lawful notice having been given 
of such meeting to ail directors, and that the directors voting on said 
resolution were the directors against whom tlie charges were made 
in the bill. 

It does not impress me that thèse are sufficient reasons to vacate an 
adjudication in bankruptcy made upon a voluntary pétition. The fact 
of the suit against the directors, to which the corporation was a formai 
party défendant, would hâve so aiïected the crédit and standing of 
the corporation as to hâve jeopardized the collection of the debts due 
the creditors. The creditors are interested in the collection of their 
debts,. not in the questions sought to be litigated in the bill of com- 
plaint between the stockholders and directors, except it may be inci- 
dentally, if the assets of the corporation should prove insufflcient to 
pay its debts. 

Section 4 of the Bankruptcy Act provides specifically that the bank- 
ruptcy of the corporation shall not release its officers or directors 
from any liability under the laws. I can see no good reason why the 
suit instituted by certain stockholders against the board of directors 
should not continue without abatement to final decree. The relief 
sought against such directors in said suit will be of no interest to the 
creditors, except in the event above noticed. One of the objects sought 
by the bill, taking the assets of the corporation from the custody and 
control of the directors and officers, has been accomplished by the 
bankruptcy proceedings. 

It is my judgment, therefore, that the motion to dismiss the péti- 
tion of certain of the stockholders and certain of the creditors should 
be granted. It will be so ordered. 
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MEMORANDUM DECISIONS. 



AMERICAN LUMBBR OO. v. CONTINENTAL LUMBER CO. (Circuit 
Court ot Appeals, Fifth' Circuit. February 15, 1917.) No. 2937. In Error to 
the District Court of the United States for the Southern District of Texas ; 
Waller T. Bum^, Judge. J. W. Terry and A. H. Culwell, both of Galveston, 
Tex., and C. T. Duff, of Beaumont, Tex., for plaintiff In error. L. B. Moody 
and Frank Andrews, both of Houston, Tex., for défendant in error. Before 
PARDBE and WALKER, Circuit Judges, and GRUBB, District Judge. 

PBR OURIAM. From our examination of the record in this case, we find 
no réversible error assigned or patent of record. Judgment afflrmed. 



BANK OF INVERNESS v. HAYDEN.* (Circuit Court of Appeals, Fifth 
Circuit. March 12, 1917.) No. 2981. In Error to the District Court of the 
United States for the Northern District of Mississippi; Henry 0. Nijes, 
Judge. Action by William T. Hayden agalnst the Bank of Inverness. Judg- 
ment for the plaintiff, and défendant brlngs error. Affirmed. John W. Out- 
rer, of Clarksdale, Miss., for plaintiff in error. Gerald Fltz Gerald, of Clarks- 
dale, Miss., for défendant in error. Before PARDBE and WALKER, Cir- 
cuit Judges, and FOSTBR District Judge. 

PER CURIAM. The suggestion at the bar that the District Court was 
without jurisdlction In this case because the citlzenshlp of the assignor, 
Dlckerson, was not alleged in the record, showing that he could hâve 
brought the suit in the fédéral courts in Mississippi, if no asslgnment had 
been made, is without merit, because we find in the record conclusive évi- 
dence that the said Dlckerson, asslgnor, was a citizen of the state of Ala- 
bama, therefore he could bave brought the suit in the District Court on the 
chose in action herein sued on if no asslgnment had beeu made. On the 
merits, the case is clear that the plaintllî below was an innocent holder 
of the certifieates sued on before maturlty and for value, and therefore not 
at ail liable on the equities .sought to be injected in the case. We find none 
of the asslgnments of en-or are well taken and no réversible error patent 
in the record. Judgment affirmed. 



CHAMBERS v. CONTINENTAL TRUST CO. (Circuit Court of Appeals, 
Fifth' Circuit. February 21, 1917.) No. 2999. Appeal from the District 
Court of the United States for the Southern District of Georgia; Bmory 
■Si>eer, Judge. Walter De Fore, of Maçon, Ga., for appellant. Geo. S. Jones 
:aid Orville A. Park, both of Maçon, Ga., for appellee. Before WALKER, 
(Circuit Judge, and GRUBB, District Judge. 

PER CURIAM. We are of opinion that this case was properly decided, 
and that the decree appealed from (235 Fed. 441) should be affirmed, and 
it is so ordered. 



CINCINNATI, I. & W. RY. CO. v. CENTRAL TRUST CO. OF NEW 
YORK et al. (Circuit Court of Appeals, Slxth Circuit. February 14, 1917.) 
No. 2914. Appeal from the District Court of the United States for t!H> 
Southern District of Ohio; Howard C. HoUlster, Judge. Morlson R. Walte, 
of Cincinnati, Ohio, for appellant. George H. Warrington and Murray Sea- 
songood, both of Cîinclnnatl, Ohio, for appellees. Order dlsmissing appeal 
pursuant to motion flled. 



CINCINNATI, I. & W. RY. CO. v. EQUITABLE TRUST CO. OP NEW 
rORK et al. (Circuit Court of Appeals, Slxth Circuit. February 14, 1917.) 
No. 2913. Appeal from the District Court of the United States for the 
Southern District of Ohio ; Howard C. Holllster, Judge. Morrison R. Waite, 

•Rehearing denled April 28, 1917. 
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of Cincinnati, Ohio, for appellant. George H. Warrington and Murray Sea- 
songood, both of Cincinnati, Ohlo, for appellees. Order dlsmlsslng appeal pur- 
suant to motion flled. 



EL CAMPO MACH. CD. et al. v. LAYNE. (Circuit Court of Appeals, 
Fifth Circuit February 21, 1917.) No. 2869. Appeal from the District 
Court of tlie United States for the Soutliern District of Texas; Waller T. 
Bums, Judge. A. L. Jaclison, of Houston, Tex., for appellants. Coke K. 
Burns, of Houston, Tex., for appellee. Before WALKEE, Circuit Judge, and 
GRUBB, District Judge. 

PER CURIAM. Dur examlnatlon of the record in thls case In the llght 
of the briefs of counsel has led us to the eoacluslon that the record does 
not show the commission of any réversible error. The judgment appealed 
from is afflrmed. 



PITCH V. YOUNG et al. (Circuit Court of Appeals, Second Circuit. Feb- 
ruary 6, 1917.) No. 80. Appeal from the District Court of the United States 
for the Southern District of New York. Bmst & Cane, of New York City, 
for appellant. Charles A. Tausslg, of New York City, for appellees. Before 
COXE, ROGBRS, and HOUGH, Circuit Judges. 

FER CURIAM. Deeree (230 Fed. 743) affirmed. 



In re HOCKING VALLEY RY. CO. (Circuit Court of Appeals, Slxth Clr- 
CTilt February 6, 1917.) No. 3012. Pétition for writ of mandamus. Law- 
rence Maxwell, of Cincinnati, Ohlo, for petltioner. Order for wlthdrawal of 
pétition for writ of mandamus filed. 



KISKADDBN v. CHRISTY. (Circuit Court of Appeals, Slxth Circuit. 
February 14, 1917.) No. 2780. In Error to the District Court of the United 
States for the Northern District of Ohio, in Bankruptcy; John M. Killits, 
Judge. McCauley & Weller, of Tiffin, Ohio, for plaintlff In error. H. C. 
De Ran, of Fremont, Ohlo, for défendant in error. Order of reversai pursiiant 
to stipulation filed. 



NATIONAL SURETY CO. v. CITIZENS' LIGHT, HEAT & POWER CO. 
et al. (Circuit Court of Appeals, Fifth Circuit. February 15, 1917.) No. 
2985. In Error to the District Court of the United States for the Middle Disr- 
trlct of Alabama ; Henry D. Clayton, Judge. B. P. Crum and John K. Ty- 
son, both of Montgomery, Ala., for plaintiffi In error. Ray Rushton, H. 1\ 
Crenshaw, and Philip H. Stem, ail of Montgomery, Ala., for défendants lu 
error. Before PARDEE and.WALKER, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PEÎR CURIAM. We flnd none of the assignments of error well taken and 
no réversible error patent of record. Judgment affirmed. 



QUINN V. J. H. FAW, Inc.' (Circuit Court of Appeals, Second Circuit. 
February 20, 1917.) No. 165. Appeal from the District Court of the United 
States for the Southern District of New York. Walter M. Goldsmith, of 
New York City (Albert F. Nathan, of New York City, of counsel), for appel- 
lant. Mltchell & AUyn and Edmund Qulncv Moses, ail of New York Citv, for 
respondent Before COXE, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. Deeree (235 Fed. 166) afflrmed. 



REUBIN V. ERIE R. CO. (CirciUt Court of Appeals, Slxth Circuit. Feb- 
ruary 16, 1917.) No. 2918. In Error to the District Court of the United 
States for the Northern District of Ohio; John H. Clarke, Judge. Payer, 
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Winch & Rogers, of Cleveland, Ohio, for plaintlff In error. Cushing, Slddall 
& Lamb, of Cleveland, Ohio, for défendant In error. Order dismlssing writ 
of ei'ror pursuant to motion flled. 



SCHUTLKILL SILK MILLS v. SIEGEL. (Circuit Court of Appeals, Sec- 
ond Circuit. February 6, 1917.) No. 144. In Error to the District Court of 
tJie United States for the Southern District of New York. Roger Lewis, of 
New York City, for plaintlff in error. Abraham I. Splro, of New York City, 
for défendant in error. Before COXE, WARD, and HOUGH, Circuit Judges. 

PER CURIAM. Judgment afflrmed. 



SCOTTBN et al. v. SAMUEL et al.* (Circuit Court of Appeals, Second. 
Circuit. January 16, 1917.) No. 150. Appeal from the District Court of the 
United States for the Southern District of New York. Suit by Samuel C. 
Scotten and another agalnst Albert D. Samuel and lanother. Prom an or- 
der and deeree dismlssing the bill, complainants appeal. Afflrmed. See, also, 
231 Fed. ,357. On appeal from an order and deeree dismlssing the blU of 
complaint. The original bill was dismlssed by Judge Leamed Hand and the 
araended bill was dlsmissed by Judge Hough. Thomdike Saunders, of New 
York City, for appellants. Mllton Dammnnri, of New York City, for appellee 
Samuel. Marx & Snydeeker, of New York City, for appellee Rosenblum. Be- 
fore COXE and WARD, Circuit Judges. 

COXE, Circuit Judge. The questions herein Involved hâve been carefuUy 
considered in the District Court and two opinions hâve been written. In 
the first opinion Scotten v. Rosenblum (D. C.) 231 Fed. 357, written by Judse 
Leamed Hand the bill is carefuUy analyzed, wlth the resuit that he flnds 
it "to be no more than an effort to retry the action of the plalntlffs against 
Rosenblum wlthout the limitations applicable to such relief." The amended 
bill was dismlssed by Judge Hough, who held that "the substance of this bill 
is that the plalntilïs are convinced that they hâve a good cause of action 
against Samuel and Rosenblum. * * • This bill is brought apparently 
in order to compel a discovery on the part of both Rosenblum and Samuel. 
It is not seen what beneflt thls can be to plalntlffs, except as a prélude to 
a suit against Samuel, for they bave sued Rosenblum, and a gênerai judgment 
has been entered in favor of Rosenblum. That matter Is closed." We bave 
been unable to discover that the amended bill corrects the defects of the 
original bill. It is unnecessary to discuss thèse questions anew as they hâve 
been carefuUy examined by the District Court and a correct conclusion 
reached. The deeree of the District Court is afflrmed wlth costs» 



In re SEWARD DRBDGING CO. (Circuit Court of Appeals, Second Cir- 
cuit. February 6, 1917.) No. 176. Pétition to Revise Order of the DLs- 
trict Court of the United States for the South&n District of New York. Na- 
than A. Smyth, of New York City, for petitioner. H. L. Brown, of New 
York City (John W. H. Crim, of New York City, of counsel), for respondent 
Before COXE, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. Revision denled, and pétition dismlssed, wlth costs. 



Tn re SHBA. (Circuit Court of Appeals, Sixth Circuit. January 8, 1917.) 
No. 3013. Pétition for writ of mandamus. Sherman T. McPherson, of Cin- 
cinnati, Ohio, for petitioner. Order denying pétition for writ of mandamus 
filed. 



STANDARD DRY KILN CO. v. GREEN et al. (Circuit Court of Ap- 
peals, Fifth Circuit. February 15, 1917. Rehearing Denied March 20, 
1917.) No. 2974. Appeal from the District Court of the United States for 
the Western District of Loulslana; Aleck Boarman, Judge. B. Wayles 
Browne, of Shrevcport, La., for appellant. Léon R. Smith, of Shreveport, 

•Rehea-rlng denled. 



MEMORANDUM DBCISION'S 1023 

La., for appellees. Before FARDEE and WALKBR, CTrcult Judges, .and 
GKUBB, District Judge. 

PER OURIAM. From an examlnation of the évidence, In the light of the 
briefs and oral argument, we find that the decree appealed from was cor- 
rect and fully ^pported by the law and tacts in the case. Decree afflrmed, 



TEXAS OIL CO. y. KALMBACH. (Circuit Court of Appeals, Fifth Cir- 
cuit. March 12, 1917.) No. 2747. In Error to the District Court of the Unit- 
ed States for the Southern District of Mississippi ; Henry C. Nlles, .Tudge. 
Action by R. A. Kalmbach against the Texas Oil Company. Judgment for 
plaintifE, and défendant brings error. Affirmed. A. A. Armistead and Moii- 
cure Dabney, both of Viclcsburg, Miss., for plaintlff in error. T. 0. Catch- 
ings and O. W. Catchings, both of Viclîsburg, Miss., for défendant in error. 
Refore FARDEE and WALKER, Circuit Judges, and FOSTER, District 
Judge. 

FER CURIAM. There Is no dispute about the contract In this case, nor 
as to what It oalled for. The évidence shows a breach on the part of the 
Texas Oil Company giving a right to Kalmbach to sue for damages. From 
our considération of the record in the light of the assignments of error and 
hriefs of counsel, we conclude that the plaintifC, Kalmbach, proved damages 
in the amount directed by the court and found by the jury. Judgment af- 
firmed. 



UNITED STATES y. UNITED STATES ex rel. LEM HIM. (Circuit 
Court of Appeals, Seventh Circuit. January 19, 1917.) No. 2399. Appeal 
from the District Court of the United States for the Eastern Division of 
the Northern District of Illinois. Charles P. Clyne, of Chicago, 111., and 
Benjamin P. Epstein, for appellant. Frank T. Milchrist, of Chicago, 111., 
for appellee. Before BAKER, MAOK, and AI>SCHULBR, Circuit Judges. 

PER CURIAM. We approve and adopt the opinion of tlïe District Court, 
reported in 230 Ped. 935, under the tltle U. S. v. Prentis. The Judgment 
is affirmed. 



WATTS, WATTS & CO., Limited, v. UNIONE AUSTRIACA DI NAVIGA- 
ZIONB. (Circuit Court of Appeals, Second Circuit. February 14, 1917.) Ap- 
Ijeal from the District Court of the United States for the Eastern District 
of New York. Motion to recall mandate. See, also, 224 Fed. 188; 229 
Fed. 136, 143 C. C. A. 412. Before COXE, WARD, and HOUGH, Circuit 
Judges. 

PER CURIAM. Motion denied on the ground that, the term having passed. 
this court has no power to recall Its mandate. The order entered by Judge 
Veeder after the certiorari was granted is a nullity. Judge Veeder sitting 
in admlralty. 



WILKINS v. SWARTZ. (Circuit Court of Appeals, B^lfth Circuit. Febru- 
ary 21, 1917.) No. 2952. In Error to the District Court of the United 
States for the Eastern District of Ixiuislana; Rufus E. Poster, Judge. W. 
B. Spencer, Charles Payne Fenner, Philip S. Gidiere, Bsmond Phelps, and W. 
B. Le Bourgeois, ail of New Orléans, La., for plaintilï in error. Edward N. 
Pugh and Walter Lemann, both of Donaldsonville, La., for défendant in error. 
Before WALKER, Circuit Judge, and GRUBB, District Judge. 

PER CURIAM. We are of opinion that the action of the trial court in 
this case in denying the plaintlÊC's motion for .ludgment in his favor was 
'correct. The assignment of that action as error is not sustainable. The 
judgment under review is affirmed. 
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